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ma/  be  pri»^ted  m  such  quantities  and  distributed  m  such  manner  as  the  Joint 
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rh*>  1983-1984  hi^h  school  debate  topic  i$    "What  chAnp*-M 

1«  enforce»><,nt  «gencie»  m  the  N.tionj 

Revived:  Th.t  the  I'nued  St.tc.  ,hould  e,t.bU«h  „„,form 

/.IVonTZr"'  "  '^"'"""'^  °'  - 

R..,olved:  That  the  United  State.  ,hould  establish  uniform 
ru..,^governing  the  procedure  of  ...  crmina.  court,  in  the 

i,«e,.  .t'^e«^„":':;uh'wr^t:L"/:h:^:v°  ""'r ""'o""-  of  the.e 

:.t^xr:ol%^:t"%cH]'^^^^^^^^ 

:?.:i:j:d!.d\f^ 

govornoent  publication.  reuJ^d  to  thf  r^!"^^  "  *  avaiUble 

«uide  to  4id  m  the  exDlorit  !n       i5!>  *^  Proposition,,  and  m  re.earch 

....... .,»f.™S:.«\r;.f:u;;;.s.":r:;:r::,;;r.^^^^^^ 

th.-  product  f'rb  bUogrih"  fo™  ,„r/  "^T""       ""^  "ib.  lo^r.phy  .„d  reviewed 

to  tho,e  cop;r\St^"rd"?rt'h:r:.r,f:„"ei"-;:^:j:.',::  r^^-  %^''""«'<"' 
-.K.ri..,.  Such  p.>r«i„i„„  I,  .^j::jedtd  ir":h*:;:.M°ce:'"'  °f 
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•.h^^i  A  K^*'  "^"''*!  !•  ai<J  preparation,  for  the  19a3-l<)84  hi^h 

f.  luii  use  ot  the  raat^^rxaU  contJixned  in  this  volume, 

4  general  overview  of  the  irnit.^  ^Ilfl.*-  "as  selected  to  provide 
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th*  1983-1984  hi,h  .cho^l^-i^^I     question!  «nd  propo.ed  toI„tion.  reUted  to 

of  .„for.::L„-:j:  ;":ided"^r  H:'^e^::^c^";„i.^--;^:^";::^„•-^;i-  »our«. 
^?uc.ii^^:  rnZe-sir^'-jre^"" p-id'edT[:."t"or^:r?L^°r- 

c.t.o,  of  tH..r  r:r;ec"::\:.^t.'::r  r^'  r;:r.te^''°';^f.r^t:  c-j^in-j."'""!- 
f -^--^^  or 
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in',oc«[n,'t'h'";':  ;t    ,^i   ITZ  'T:i-lT'  5%""" " y^' 

,.o..^.e,e.rch  Service  c.not 'Sl.t'rib^^t;  co^J ie!:'o^"t^:i 
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THE  PEESIDENT  Of  THE  UNITED  STATES 
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A  PROPOSAL  FOR  LEGISLATION  ENTITLED  THE  "COMPRB- 
HENSIVE  ORIME  CONTROL  ACT  OF  198a»' 


March  10,  1983.— Message  and  accompanying  papers  referred  Jointly 
to  the  Committees  on  the  Judiciary,  Energy  and  Commerce,  and 
Government  Operations  and  ordered  to  be  printed 
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To  the  Congress  of  the  UnUed  States  : 

I  am  transmitting  to  tJic  Congress  today  a  legislative  proposal 
entitled,  the  "Comprehensive  Crime  Control  Act  of  1983. 

As  you  know,  my  Administration  has  made  major  {"nprts  to  hght 
crime  in  America.  Soon  after  takinf<  office,  I  directed  the  Attorney 
General  and  other  Federal  law  enforcement  officials  to  improve  the 
efficicncv  and  coordination  of  Federal  law  enforcement,  with  special 
emphasis  on  violent  and  drug-related  crime.  This  has  been  aca>m- 
plished  largely  througli  the  work  of  the  Cabuiet  Council  on  Legal 
Policy,  chaired  by  the  Attorney  General,  as  well  as  through  leadership 
provicled  bv  the  White  House  Office  on  Drug  Abuse  Policy.  As  a  result 
of  these  efforts,  Federal  law  enforcement  is  better  coordinated  than 

cvoi'  before  •  • 

Of  even  greater  import-ance,  this  Administration  is  attacking  crime 
at  Its  source  by  providing  increased  resources  to  Federal  law  enforce- 
ini'nt  agencies  for  apprehension,  conviction,  and  incarceration.  Last 
for  example,  I  announced  a  national  strategy  to  cripple  orga- 
nized crime  and  put  drug  traflickevs  out  of  business.  Wo  established 
twelve  interagency  task  forces  in  key  areas  of  the  country— modeled 
m  pait  on  the  Ta^k  Force  that  has  been  opemtuig  vei7  successfully  in 
South  Flonda-to  work  with  State  and  local  law  enforcement  oflicials 
to  shut  down  organized  criminal  enteqirises.  We  established  a  i^Jationai 
( Vnter  for  State  and  I^ml  Law  Enforcement  Training  to  assist  and 
tram  State  and  local  officials  In  combatting  syndicated  crmie.  We  also 
have  taken  many  other  actions,  including  use  of  the  FBI  in  drug  cases, 
to  bring  the  full  resources  of  the  United  States  Government  to  bear  on 
the  critical  problem  of  crime,  .  . 

Our  efforts  are  Ixjginning  to  bear  fruit.  During  1982,  for  example, 
Federal  cocaine  seizures  totalled  nearly  12,500  p^unds^nearly  three 
times  the  amount  .seized  in  1981.  Heroin  seizures  almost  doubled,  and 
seizure>  of  marijuana  increased  by  50  percent,  I  have  every  reason 
to  believe  that  these  and  other  administrative  aetions  will  continue 
to  increase  arrests  and  convictions  of  persons  who  violate  Federal 

But  administrative  action,  however  successful,  is  not  enough.  If 
the  forces  of  law  are  to  regain  the  upper  hand  over  the  forces  of 
crime,  ensurinj^  that  criminals  are  convicted  and  put  and  kept  behind 
bars,  basic  legislative  changes  are  needed. 

During  the  97th  Congress,  the  Senate  passed  S,  2o72,  the  Violent 
Crnno  and  Drug  Enforcement  Improvements  Act,  Among  its  prin- 
cipal provisions,  this  legislation  would  have  made  major  and  urgently 
nwM  changes  in  our  laws  concerning  bail,  criminal  forfeiture,  and 
sentencmg.  It  is  unfortunate  that  S,  2572  was  not  enacted  dimng  tlie 
last  Congress,  but  I  look  forward  to  working  with  the  98th  Congress 
to  secure,  at  lonf;  last,  passage  of  critically  needed  substantive 
criminal  law  reform, 

The  legislative  proposal  that  I  am  transmitting  today  provides  a 
thorough  and  comprehensive  reform  of  those  aspects  of  I^ed-nil 
criminal  law  that  have  proven  to  be  the  largest  obstacles  m  our  hght 
against  crime.  Many  of  our  proposals  were  considered  by  the  97th 
Congress.  Others  are  new.  Each  is  important  m  rolling  back  the  tide 
of  criminal  activity  that  threatens  our  Nation,  our  famdies  and  our 
way  of  life. 
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coSSInSlt;c''  summarized  in  some  detail  in  the  materials  ac- 
companvang  this  message.  I  do,  however,  want  to  highlight  six 
especially  cntical  reforms;  six 

*  lflS;2."L^'"fir°"l^.T-^^  much  more  difficult  for  a  defendant 
ing  tn!S  community  to  be  released  on  bail  pend- 

*  th^ f^"^^  sentencing  system  to  ensure 
S«VS^?J.f''°"'^-.t  determinate  and  consistent  throughout 

V  •     sy^"")  with  no  parole  possible, 

*  fr/h^I^r^'v?"^''  proposal,  evidence  in  a  criminal 
case  that  may  have  been  improperl^y  seized,  which  is  now  excluded 
ImZ     i-'''^:^^'''^^^  ^  admissible  upon  a  showing  that  the 

.  ^iSfe/^f"^'""!^"**?^  "'^""^"egoodfaith 
V^^^J^f^'"''^':  strengthen  the  ability  of 

*  Imamiy  defeme.  The  bill  would  replace  the  current  Federal 
msanity  defense  w  th  a  narrower  defen^se  applicable  oSy  tJ  fper- 
son  who  IS  unable  to  appreciate  the  nature  or  wrongfulness  of  his 

*  Narcotics  enforcemerU.  pur  proposal  would  substantially  increase 
i^^.Cr^'''       ^r'ScJdng  in  drugs  and  would  stren^en^ 

«f  the  Drug  Enforcement  Administration 
cTaLT^  legitimate  drugs  into  illega" 


The  White  House,  March  16, 1983. 
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INTRODUCTION 

George  Washington  once  referred  to  the  due  administra- 
tion of  justice  as,  "the  strongest  cement,"  "the  firmest  pil- 
lar," and  "the  cornerstone  of  good  government .  .  .  essential 
to  the  happiness  of  our  country,  and  to  the  stability  of  our  po- 
litical system." 

Unhappily,  although  we  have  made  many  improvements  m 
the  administration  of  justice,  I  regret  to  state  that  the  "unfin- 
ished business"— the  accumulated  and  deferred  mainte- 
nance—outweighs the  progress.  It  is  crucial  that  we  look 
ahead  to  see  how  we  can  accelerate  needed  changes.  This 
Year-End  Report  highlights  some  of  the  1982  developments 
in  judicial  administration. 

1982:  LEGISLATIVE  DEVELOPMENTS  AND 
OPPORTUNITIES 

In  1982  Congress,  with  the  support  of  the  Executive 
Branch,  made  several  attempts  to  alleviate  some  of  the 
caseload  burdens  of  the  federal  courts,  but  more  pressing  im- 
mediate non-judicial  problems  tend  to  get  priority.  As  a  re- 
sult, needed  changes  come  in  slow  and  piecemeal  fashion. 
The  year  1982  has  been  no  exception. 

The  need  for  a  national  appellate  court  to  handle  technical 
areas  of  law  and  to  reduce  both  intercircuit  conflicts  and  in- 
creasing appellate  workloads  prompted  Congress  to  take  one 
small  step— the  "Federal  Court  Improvement  Act  of  1982." 
That  Act  merged  the  U.  S.  Court  of  Claims  and  the  U.  S. 
Court  of  Customs  and  Patent  Appeals  into  the  12-judge 
U.  S.  Court  of  Appeals  for  the  Federal  Circuit.  That  Court 
has  newly  exclusive  jurisdiction  over  patent  appeals  from 
District  Courts  and  appeals  from  the  Merit  System  Protec- 
tion Board  and  Boards  of  Contract  Appeals.  It  also  has  the 
traditional  exclusive  jurisdiction  of  the  merged  courts  in  in- 
ternational trade,  substantial  claims  against  the  U.  S.  Gov- 
ernment and  appeals  from  the  Patent  and  Trademark  Office 
either  directly  or  through  the  District  Courts.  Among  the 
other  benefits  referred  to  above,  this  will  discourage  "judge 
shopping"  in  important  areas  that  call  for  specialized  experi- 
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ence.  The  U.  S.  Claims  Court,  simultaneously  created, 
takes  over  the  trial  jurisdiction  of  its  predecessor  the  Court 
of  Claims. '  Chief  J udge  Howard  Markey  of  the  new  Federal 
Circuit  Court  has  estimated  that  the  merger  of  the  two 
courts  can  save  taxpayers  up  to  $1  million  annually.  Debate 
and  consideration  of  the  need  for  specialized  courts  is  a  sign 
of  the  increasing  complexity  of  solving  the  problem  of  ex- 
panding federal  court  caseloads. 

Other  provisions  of  the  Act— unrelated  to  the  creation  of 
the  new  courts—achieve  "housekeeping*'  changes  in  the  fed- 
eral coiarts.  For  example,  the  Act  imposes  a  more  realistic 
basis  for  calculating  the  interest  earned  on  money  judgments 
while  the  trial  court  decision  is  under  appeal.  Rather  than 
allow  interest  at  the  rate  set  by  state  law,  post-judgment  in- 
terest is  now  calculated  based  on  U.  S.  Treasury  bill  rates. 
This  provision,  in  the  minds  of  many  judges,  will  reduce  the 
incentive  for  litigants  to  take  appeals  and  enjoy  the  use  of 
money  at  low  interest  rates  pending  the  appellate  disposition. 

The  Act  also  places  a  seven-year  limit  on  the  tenure  of  chief 
judges  and  bars  judges  over  64  years  of  age  from  becoming 
chief  judge  of  a  district  or  circuit  court.  The  goal  is  to  pre- 
vent a  rapid  succession  of  leadership  in  the  federal  courts— 
and  at  the  same  time  to  avoid  the  situation  of  an  individual 
serving  one  or  even  two  decades. 

The  dangers  of  casually  resorting  to  creation  of  specialized 
courts  are  well  illustrated  by  several  Congressional  re- 
sponses to  the  Northern  Pipeline  Construction  Company  v. 
Marathon  Pipeline,  Co.  decision  earlier  this  year.^  Pro- 
posed legislation  to  create  independent  Article  III  courts  in 
ninety-five  judicial  districts  for  resolving  cases  arising  under 
the  bankruptcy  laws  demands  very  serious  scrutiny.  The 
impact  of  adding  a  new  nationwide  trial  court  in  the  federal 


'The  new  U.  S.  Claims  Court  shares  with  the  federal  district  court  con- 
current jurisdiction  to  provide  equitable  relief  and  is  also  authorized  to  ren- 
der final — albeit  appealable — decisions. 

'See  Burger,  Chief  Justice  dissenting,  Northern  Pipeline  Construc- 
tion Company  v.  Marathon  Pipeline,  Co.  case. 
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judicial  structure  would  crt^te  a  management  monster  at  a 
vast  and  unjustifiable  additional  cost  to  taxpayers.  In  this 
instance,  creating  specialized  Article  III  courts  is  a  remedy 
worse  than  the  "disease." 

Supreme  Court  Needs 

Legislation  deaUng  with  the  Supreme  Court's  workload  has 
been  introduced  again  this  year.  The  idea  of  a  National 
Court  of  Appeals,  for  example,  has  been  studied  beginning 
with  the  1972  Freund  Report  and  the  subsequent  1975 
Hruska  Commission  Report.  In  two  bills  introduced  this 
year,  an  intermediate  court  would  have  jurisdiction  over 
cases  referred  to  it  by  the  Supreme  Court  and  would  be  able 
to  deny  review  "unless  directed  by  the  Supreme  Court  to  de- 
cide the  case."  Without  endorsing  the  specific  remedies  pro- 
posed, I  have  for  more  than  ten  years  emphasized  the  need 
for  some  change  if  the  Supreme  Court  is  to  keep  up  with  its 
work  and  maintain  appropriate  quality.^ 

Pending  before  the  97th  Conipress  when  it  adjourned  were 
several  other  bills  that  would  sppcifically  affect  the  U.  S.  Su- 
preme Court.  Passed  by  the  House  and  awaiting  action  in 
the  Senate  was  a  bill  eliminating  the  statutory  mandatory  ju- 
risdiction of  the  U.  S.  Supreme  Court  so  as  to  give  it  virtu- 
ally total  discretion  in  selecting  cases  for  review.  Another 
provision  of  this  bill  would  allow  federal  courts  to  determine 
which  civil  actions  merit  expedited  handling. 

Versions  of  bills  eliminating  mandatory  jurisdiction  of  the 
U.  S.  Supreme  Court  have  passed  one  or  the  other  house  in 
the  past  three  Congresses.  This  legislation  is  supported  by 
all  nine  Justices  of  the  Supreme  Court  and  there  is  no  opposi- 
tion from  any  source— yet  it  has  not  been  enacted. 

Criminal  Justice 
The  Pretrial  Services  Act  which  passed  Congress  this  year 
is  an  example  of  legislation  which  copies  on  a  national  scale 
what  began  as  a  pilot  program  in  ten  representative  judicial 


*See  page  12. 
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districts.  Pretrial  Service  Agencies  administered  by  the 
Probation  Division  of  the  Administrative  Office  of  the  United 
States  Courts  were  designed  to  achieve  three  basic  goals:  (1) 
reducing  the  costs  associated  with  pretrial  confinement;  (2) 
reducing  the  rates  of  non-appearances;  and  (3)  reducing  the 
rates  of  arrests  pending  trial. 

Future  Developments  m  the  Judiciary 
There  is  a  need  to  look  beyond  our  immediate  problems  and 
on  to  1983-1999.  A  bill  to  establish  a  commission  to  make  a 
comprehensive  study  of  the  state  and  federal  courts  passed 
the  Senate  in  1982,  and  was  awaiting  action  in  the  House 
when  the  97th  Congress  adjourned.  The  proposed  commis- 
sion's major  purposes  are  to  study  the  jurisdiction  of  federal 
and  state  courts,  appraise  the  problems  currently  confronting 
those  courts,  and  to  develop  a  long-range  plan  for  their  future 
needs.  The  bipartisan  commission  would  consist  of  14  mem- 
bers appointed  by  the  heads  of  the  three  branches  of  govern- 
ment. The  commission  would  submit  annual  and  periodic  re- 
ports on  the  state  of  the  judiciary,  and  a  final  report  at  the 
end  of  ten  years.  This  is  essentially  a  step  I  proposed  12 
years  ago. 

STATE-FEDERAL  RELATIONS 
The  success  of  the  American  e.xperiment  in  government  we 
began  200  years  ago  rests  heavily  on  the  coordination  of  the 
work  of  state  and  federal  courts.  Two-way  exchanges  be- 
tween state  and  federal  courts  of  ideas  about  court  manage- 
ment, procedures,  reforms  and  administration  have  been  en- 
couraged. I  maintain  regular  contacts  with  the  Conference 
of  Chief  Justices,  the  National  Center  for  State  Courts,  the 
National  Judicial  College  and  the  Institute  for  Court  Manage- 
ment, and  there  is  a  spirit  of  active  cooperation  between  the 
state  and  federal  court  systems. 

With  no  conscious  thought  or  plan— indeed  quite  the  con- 
trary—there are  signs  that  state  and  federal  dockets  are  be- 
coming more  and  more  alike  and  that  the  federal  system 
seems  to  be  on  its  way  to  a  de  facto  merger  with  the  state 
court  system.    Neither  the  state  nor  federal  judges  favor 
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this,  lOr  there  are  risks  that  this  trend  will  undermine  ac- 
cepted principles  of  federalism.'  As  Chauroan  of  the  Judi- 
cial Conference  of  the  United  States,  I  requested  and  re- 
ceived authority  to  create  a  Subcommittee  on  Federal-State 
Relations  composed  of  federal  and  state  judges.  The  new 
Federal-State  Subcommittee,  chaired  by  Judge  Mary  Anne 
Richey'  (District  of  Arizona),  in  addition  to  serving  state  and 
federal  judiciaries,  will  identify  basic  problems  concerning 
allocation  of  jurisdiction  between  the  state  and  federal 
courts. 

State  Justice  Institute 
State  courts  handle  an  overwhehning  proportion  of  all  judi- 
cial business.  It  is  important,  therefore,  to  ensure  public 
confidence  in  the  state  courts.  Legislative  proposals  to  cre- 
ate a  State  Justice  Institute  are  a  highly  appropriate  way  to 
assist  state  courts  and  simultaneously  fortify  the  doctrine  of 
federalism.  The  Senate  has  abready  passed  a  bill  that  would 
establish  that  institution  as  a  non-profit  corporation  designed 
to  administer  federally  funded  assistance  programs  to  state 
court  systems. 

Diversity  Jurisdiction 

Both  the  federal  and  state  systems  will  be  strengthened  if 
diversity  jurisdiction  cases  go  to  state  courts,  since  under  the 
present  system  the  federal  court  is  obliged  to  apply  state  law. 
State  judges  are  the  best  source  to  apply  state  law.  The 
American  Law  Institute  Study  Report  of  1969  concluded  that 
"diversity  jurisdiction  extended  federal  jurisdiction  to  sub- 
stantial classes  of  cases  ivith  no  valid  justification  for  being 
in  the  national  cmiHs."  I  have  pressed  this  without  result 
up  to  now. 

Attorney  General  William  French  Smith  stated  earlier  this 
year  that  "the  elimination  of  diversity  jurisdiction  is  a  pro- 
posal whose  time  has  finally  arrived."  Administrative  Office 


•  On  June  10,  1980  I  urged  the  American  Law  Institute  to  consider  the 
changes  occurring  in  the  state  and  federal  judicial  branches. 

'Judge  Richey  is  the  first  woman  to  chair  a  Judicial  Conference 
Committee. 
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figm-es  show  that  aboUtion  of  diversity  jurisdiction  would  re- 
sult m  up  to  a  25  percent  reduction  in  the  federal  district 
courts  caseload  and  a  17  percent  decrease  in  appeUate  filings 
Diversity  jurisdiction  cases  consume  an  inordinate  amount  of 
judicial  resources.  They  represented  39  percent  of  all  the 
cases  that  went  to  trial  in  the  District  Courts  and  60  percent 

?Lf  ^^^"^^^^  J'^^  30,  1981  and  June  30, 

1982  Riddmg  the  federal  courts  of  diversity  jurisdiction 
would  also  curb  unnecessary  procedural  litigation  that  arises 
in  such  cases.  Moreover,  it  is  fairly  estimated  that  the  cost 
of  diversity  cases  in  terms  of  juror  expenses  and  judicial  sala- 
ries amounted  to  $8.8  million  in  1981. 

The  traditional  justification  for  diversity  jurisdiction— the 
_18th  century  fear  of  local  bias  against  out-of-state  litigants- 
is  today  secondary  to  other  factors  such  as  geographical  loca- 
tion of  the  court  and  court  caseload. 

Speaking  through  the  Conference  of  [State]  Chief  Justices 
in  August  1977,  state  judges  agreed  with  the  proposal  to 
abohsh  federal  diversity  of  citizenship  jurisdiction,  and 
voiced  their  willmgness  "to  assume  all  or  part  of  the  diversity 
jurisdiction  presently  exercised  by  the  federal  courts."  Na- 
tional Center  for  State  Courts  statistics  show  that  civil  filings 
m  state  courts  would  only  increase  by  1.03  percent  on  the  av- 
erage, if  federal  diversity  jurisdiction  were  abolished  Ap- 
proximately seven  thousand  state  judges  of  general  jurisdic- 
tion could— without  undue  burden-take  over  diversity  juris- 
diction cases  now  handled  by  about  500  U.  S  District 
Judges. 

There  have  been  numerous  Congressional  attempts  to  deal 
mth  diversity  jurisdiction.  A  bill  calling  for  the  elimination 
fi,  rr'S"  was  pending  at  the  adjournment  of 

fu  nl?  It  should  be  promptly  reintroduced  in 

the  98th  Congress  and  passed  without  more  delay. 

Corrections 

9n?nnn'°'^o?o"f°"^''  population  has  doubled  from  about 
^U0,000  m  1972  to  approximately  400,000  in  1982.  Manda- 
tory sentencing  bills  adopted  by  37  states  and  123  new  anti- 
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crime  bills  may  well  enlarge  the  prisoner  population  and  lead 
to  more  prison  explosions.  In  1982,  39  states  were  under 
court  order  to  reduce  prison  crowding  and  in  37  states  there 
was  litigation  over  prison  conditions  in  1981.  Only  extreme 
conditions  warrant  judicial  intervention  in  this  area,  but 
some  conditions  are  extreme. 

There  are  several  approaches  for  coping  with  these  stag- 
gering numbers  of  prisoners.  First,  much  can  be  done  to  im- 
prove the  conditions  of  prisons  and  decrease  the  overcrowd- 
ing  by  building  new  and  renovating  old  facilities.  Second, 
the  prison  confinement  experience  can  be  made  more  humane 
and  effective  by  enhancing  the  caliber  and  training  of  prison 
officials.  Third,  prison  programs  which  provide  education 
and  opportunities  for  work  experience  can  be  instituted. 

The  National  Academy  of  Corrections  which  I  advocated 
since  1971  was  created  recently  to  provide  better  trained 
guards  and  middle  level  personnel  working  with  prisoners.® 
In  its  short  life  since  its  establishment  in  October  1981  as  part 
of  the  National  Institute  of  Corrections,  the  Academy  trained 
over  2,100  persons,  mostly  state  and  local  corrections  offi- 
cials, and  expects  an  enrollment  of  2,500  in  1983.  In  addition 
to  the  two  primary  areas  of  correctional  management  and 
staff  training,  the  Academy  wlD  offer  in  1983  a  variety  of  new 
courses  on  prison  and  jail  overcrowding  and  population  man- 
agement. Evaluations  reveal  that  the  courses  are  of  high 
quality  and  rated  favorably.  Attorney  General  Smith  de- 
serves high  praise  for  this  step  forward,  as  does  Allen  Breed, 
Director  of  the  National  Institute  of  Corrections. 

One  of  the  grave  weaknesses  of  our  prisons  has  been  the 
lack  of  training  of  guards  and  attendants  who  have  hourly 
eyeball-to-eyeball  contact  with  prisoners.  If  they  are  not 
able  to  cope  with  inmates— who  by  definition  are  abnormal 
people — prison  disturbances,  costly  riots  and  often  loss  of  life 
will  resalt. 


*See  speech  urging  this.  Remarks  of  CHIEF  JUSTICE  Warren  E.  Bur- 
ger, National  Conference  on  Corrections,  Williamsburg,  Virginia,  Decem- 
ber 7,  1971. 
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^     t°!^il°r  ""^P^^^       ^  ^^^^  pressed  for  many  years: 
THAT  EVERY  CORRECTIONAL  INSTITUTION  MUST 
BE  MADE  A  COMBINED  EDUCATIONAL  AND  PRC- 
DUCTION  INSTITUTION-A  SCHOOL  aFd  FACTORY 
J^TH  FENCES.   ARCHAIC  ATTITUDES  AND  OBSO- 
LEp  STATUTES  LLMITING  THE  SALE  AND  TRANS- 
PRISON-MADE  GOODrMUST  BE 
LHANGED  or  we  will  continue  the  melancholy  business  of 
releasing  mmates  less  fit  to  resume  private  life  than  before 
conviction.   Not  all,  but  many  prison  inmates  can  be  moti- 
vated by  training  and  by  being  active  in  productive  work  to 
help  pay  for  the  costs  of  incarceration.   The  "prison-produc- 
tion programs^  must  be  greatly  e.xpanded  and  made  a  uni- 
versal practice  as  in  the  enlightened  programs  of  northern 
liiUropean  countries. 

Correctional  policy,  particularly  during  times  of  rapidly  in- 
creasmg  prisoner  populations  and  prison  overcrowding  can 
no  longer  remain  confined  to  one  level  of  government  or  one 
segment  of  society.  State,  local  and  federal  authorities  must 
focus  on  these  problems  and  in  concert—within  the  frame- 
work of  federalism-develop  a  national  correctional  poUcv  to 
deal  with  them.  Very  soon  I  will  propose  that  Congress  'cre- 
ate a  National  Commission  on  Corrections  Practices  to  re- 
view these  matters  and  propose  remedial  programs. 

THE  "LITIGATION  EXPLOSION" 
It  is  becoming  trite  to  say  Americans  tend  to  be  the  most 
litigious  people  on  the  globe,  using  the  courts  for  airing  all 
manner  of  grievances,  disputes  and  perceived  "entitle- 
ments. The  escalating  demands  imposed  on  the  courts  have 
led  to  their  becoming  congested,  slow,  and  costly.  Fortu- 
nately,  there  has  been  a  steady  but  aH  too  limited  increase  in 

Corporation  trains  mmates  of  the  Minnesota  State  Peni- 
tentuiy  to  assemble  computers.   The  inmates  can  then  secure  employ- 
ment m  this  rapidly  e.xpandmg  field  when  they  are  released.  "Prison-oro- 
d  S"  ^^''^  ^°  ^  other  states,  including 
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the  number  and  variety  of  alternative  dispute  resolution  pro- 
grams, largely  stimulated  by  the  American  Bar  Association 
foUowing  the  Pound  Conference  of  1976.'  This  reflects  the 
view  that  courts  are  not  the  appropriate  forums  for  the  reso- 
lution of  many  problems,  regardless  of  the  condition  of  their 
dockets. 

Private  Initiatives 

Funding  for  dispute  resolution  programs  has  been,  to  a 
large  extent,  transferred  from  the  public  to  the  private  sec- 
tor. The  1982  Dispute  Resolution  Program  Directory  com- 
piled by  the  ABA,  following  the  Pound  Conference  recom- 
mendations, is  expected  to  list  188  communities  in  38  states 
with  dispute  resolution  centers  of  some  sort  created  since 
1970.  The  ABA  is  involved  in  setting  up  Multi-Door  Dispute 
Resolution  Centers,  the  major  goal  of  which  is  the  establish- 
ment of  centralized,  coordinated,  dispute  resolution  organiza- 
tions. These  organizations  would  assist  dispute  resolution 
centers  in  acquiring  appropriate  case  referrals  and  make  citi- 
zens aware  of  the  different  forums  available  to  them. 

The  National  Institute  for  Dispute  Resolution  also  aims  to- 
ward a  coherent  and  integrated  approach  to  alternative  dis- 
pute resolution  and  joins  the  ranks  of  other  national  organiza- 
tions in  financially  supporting  alternative  dispute  resolution 
research  and  programs. 

Arbitration 

A  recent  study  by  Rand  C'^'-poration  indicates  that  the  av- 
erage cost  to  taxpayers  of  a  jury  trial,  in  aU  fedei-al  courts 
and  a  major  state  jurisdiction  surveyed,  is  roughly  $8,000  per 
case,  taking  into  account  only  the  direct  operating  costs. 


•The  need  for  dispute  resolution  services  is  great  and  state  goverp- 
menta  and  private  institutions  are  only  slowly  coming  forward  to  fill  it. 
According  to  a  June,  1982  ABA  report  on  "State  Legislation  on  Dispute 
Resolution,"  several  state  legislatures  have  made  some  progress  m  provid- 
mg  financial  assistance  to  privately  initiated  alternatives  to  dispute  resolu- 
tion. New  York's  comprehensive  Dispute  Resolution  Act  appropriates, 
for  e.xample,  funds  for  dispute  resolution  centers  over  a  three  year  penod. 
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The  Rand  study  also  suggests  that  the  amount  of  the  recov- 
ery  m  about  75  percent  of  civil  trials  examined  in  one  typical 
major  urban  jurisdiction  was  less  than  $8,000.  Further- 
more,  the  Rand  researchers  believe  that  the  costs  to  the  two 
contending  parties  substantially  exceed  |8,000.  If  this  is 
even  approximately  correct— and  I  suspect  it  is— there  must 
be  a  better  way. 

The  alternative  dispute  resolution  movement,  which  en- 
compasses a  wide  range  of  approaches  and  procedures  for 
handling  different  types  of  conflicts,  represents  a  better  way 
Arbitration  is  one  of  the  oldest  forms  of  alternatives  to  dis- 
pute resolution. 

The  Civil  Justice  Institute  of  the  Rand  Corporation  is  cur- 
rently conducting  an  evaluation  of  the  Pittsburgh,  Pennsyl- 
vania, court-annexed  arbitration  program.  The  arbitration 
propam  m  Pittsburgh,  like  the  one  in  Philadelphia,  dates 
back  to  the  1950's.  The  Pittsburgh  study  focuses  on  the  liti- 
gant's and  attorney's  satisfaction  with  the  voluntary  arbitra- 
tion program. 

LEGAL  EDUCATION  A.\D  TRALNING 
Legal  education  encompasses  more  than  traditional 
courses  dealing  with  case  law.    For  a  dozen  years  I  have 
pressed  on  the  ABA  and  law  schools  that  future  generations 
of  the  legal  profession  must  be  as  well  versed  in  negotiation, 
mediation,  and  arbitration  as  in  the  conventional  adversary 
method.    Legal  education  should  prepare  students  to  be- 
come not  only  advocates,  but  competent  problem-solvers  and 
counselors  without  resorting  to  litigation.    HappHy,  law 
schools  and  the  Bar  have  responded  to  meet  these  needs,  de- 
spite the  problems  of  uncertain  funding  and  pointless  "turf- 
mspu-ed"  disagreement  over  faculty  status  of  those  teaching 
cluneal  legal  education.    By  1982,  95  percent  of  ABA-ap- 
proved  law  schools  offered  some  kind  of  practical  professional 
skills  training  to  their  students— a  large  expansion  over  past 
practices.    For  example,  the  University  of  Pennsylvania's 
chnical  program  operating  in  conjunction  with  the  Wharton 
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School's  Small  Business  Development  Center  emphasizes 
"dispute-avoidance"  skills.' 

In  addition  to  clinical  education  and  trial  advocacy  pro- 
grams available  in  law  schools,  law  students  and  practitioners 
can  participate  in  numerous  continuing  education  programs 
and  a  new  phenomenon  of  the  1980's,  the  American  Inns  of 
Court— known  as  AMINNCOURT.  The  Inns  of  Court-  Pro- 
gram, inspired  by  the  English  experience,  responds  to  the 
need  for  advocate  training  at  the  law  school  level.  THE  EN- 
COURAGING FACTOR  IS  THAT  THERE  HAVE  BEEN 
MORE  CHANGES  IN  LEGAL  EDUCATION  IN  THESE 
RESPECTS  IN  THE  LAST  10  YEARS  THAN  IN  THE 
PREVIOUS  50  YEARS. 

Changing  Techniques  of  Lawyers 
The  Institute  for  Court  Management  and  the  ABA  Action 
Commission  have  collaborated  on  projects  in  Colorado,  New 
Mexico,  and  New  Jersey  where  telephone  conference  calls 
are  used  in  pre-trial  issues  involving  civil  and  criminal  cases. 
Findings  of  the  Commission  revealed  that  seventy-seven  per- 
cent of  the  participating  lawyers  charged  their  clients  lower 
amounts  for  conferences  by  telephone  than  for  in-court  hear- 
ings. Lawyers  who  handled  motions  by  telephone  reported 
that  they  charged  less  than  half  the  amount  per  hearing  than 
that  charged  by  lawyers  who  appeared  in  person. 

THE  JUDICIARY 
JUDICIAL  Workload  and  Producttvity 
The  upward  trend  of  case  filings  in  the  federal  courts  con- 
tinued in  1982.  There  were  238,875  new  filings  in  the  federal 
district  courts  representing  a  12  percent  increase  over  1981. 
The  civil  docket  rose  by  14  percent  and  the  criminal  caseload 


♦Other  law  schools  with  noteworthy  programs  include  Harvard,  City 
University  of  New  York,  Illinois  Institute  of  Technology-Chicago  Kent, 
University  of  ilichigan.  University  of  Wisconsin,  and  MitcheU  CoUege  of 
Law. 
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grew  by  4.5  percent.  Although  the  rate  of  terminations  has 
increased,  the  percentage  of  cases  pending  has  likewise  ex- 
panded. The  workload  of  the  Courts  of  Appeal  increased  by- 
six  percent  over  1981. 

The  excessive  caseload  burden  of  the  federal  courts  is  no- 
where more  evident  than  in  the  Supreme  Court.  In  1981, 
350  more  cases  were  filed  with  the  Supreme  Court  than  in  the 
previous  year.  For  the  first  time  since  the  Court  was 
granted  relief  by  the  Certiorari  legislation  of  1925,  the  calen- 
dar for  the  Court's  current  Term  was  substantially  filed 
(with  only  4  remaining  weeks  open  to  schedule  oral  argu- 
ments) prior  to  the  beginning  of  the  Term  in  October. 

All  federal  judges  are  responding  to  their  increasing  work- 
load with  increases  in  productivity.  At  the  District  Court 
level,  there  were  463  filings  for  each  of  the  515  authorized 
judgeships  in  1982,  Although  the  number  of  terminations 
has  mcreased  from  403  in  1981  to  430,  cases  pending  per 
judgeship  have  increased  at  even  a  greater  pace  from  396  to 
431,  refle'.'ting  a  9  percent  growth  rate  over  the  last  year. 

This  year  proved  to  be  record  setting  in  the  Courts  of  Ap- 
peal with  filings  exceeding  for  the  first  time  600  cases  per  au- 
thorized three-judge  panel.  The  number  of  terminated  cases 
mcreased  by  22  cases  per  judgeship  or  12  percent  over  1981. 
In  24  to  48  months  this  increase  will  be  reflected  in  Supreme 
Court  filings. 

New  judgeships  are  desperately  needed  to  cope  with  the 
ever-increasing  caseload'".     The  Judicial  Conference,  in 

1981,  requested  75  new  federal  judges  (51  District  and  24 
Courts  of  Appeal)  and  the  need  is  even  greater  at  the  end  of 

1982.  This  request  for  additional  judges  was  not  acted  on  by 
Congress  in  1982. 

Admintstration  and  -ManagexMent— New  Court 
Administrators  Authorized 
Second  only  to  the  burgeoning  caseload  are  administrative 


"This  is  an  added  reason  why  Congress  should  not  create  more  than  200 
Arncle  III  judgeships/or  bankruptcy  cases.  It's  more  district  judges  we 
need. 
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and  management  demands  placed  on  judges  and  the  few 
court  administrators  provided  in  the  federal  courts. 

In  1971,  for  the  first  time  in  the  history  of  the  federal  court 
system,  court  administrators  were  introduced  as  aides  to  the 
chief  judges  of  the  circuits.  We  had  requested  court  admin- 
istrators for  each  of  the  11  circuits  and  for  the  larger  metro- 
politan district  courts.  However,  Congress  authorized  court 
administrators  designated  as  Circuit  Executives  only  for 
each  of  the  11  circuits.  None  were  authorized  for  the  Dis- 
trict Courts.  Two  years  ago  Congress  authorized  on  a  tem- 
porary and  pilot  basis,  court  administrators  designated  as 
District  Executives  for  five  of  the  larger  district  courts. 
That  program  is  progressing  well.  In  this  area  the  states 
have  been  far  ahead  of  the  federal  system  and  the  advent  of 
the  Institute  for  Court  Management  in  1969  provided  a 
source  of  trained  court  administrators  for  all  courts. 

Judicial  Survivors  Annuities 
Federal  Judicial  Survivors'  Annuities  are  inadequate  in 
comparison  to  both  private  practice  and  the  state  court  sys- 
tems. This  factor  and  inflation  have  direct  bearing  on  the 
wave  of  resignations  from  the  federal  bench  over  the  past  few 
decades.  There  were  seven  resignations  in  the  1950s;  eight 
in  the  1960s;  twenty-four  in  the  1970s;  and  already  ten  during 
the  first  two  years  of  the  1980s  including  three  federal  judges 
who  resimed  in  1982  to  return  to  more  lucrative  private  en- 
deavors. THIS  IS  MORE  RESIGNATIONS  THAN  FROM 
1790  to  1950.  The  avi'^ge  age  of  those  resigning  is  56,  thus 
depriving  the  federal  bench  of  15  to  20  of  the  most  productive 
years  of  the  incumbent's  tenure. 

The  present  inadequate  annuities  scheme  presents  grave 
problems  bearing  on  the  caliber  of  those  who  wiU  accept  ap- 
pointments to  the  federal  bench.  We  cannot  tolerate  a 
system  in  which  the  federal  court  wiU  be  staffed  dispropor- 
tionately either  by  those  of  independent  means  or  those  who 
"could  not  make  it"  in  private  practice.  Adequate  compensa- 
tion and  benefits  for  survivors  are  needed  to  assure  the  inde- 
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pendence  of  the  judiciary  and  to  encourage  well-qualified  in- 
dividuals to  accept  appointments  to  the  federal  bench. 

CONCLUSION 

September  17,  1987  will  mark  the  200th  anniversary  of  the 
Convention  of  the  Constitution  of  the  United  States  of  Amer- 
ica. The  commemoration  of  the  Constitution  should  not, 
however,  be  confined  to  a  fixed  date  or  event  but  should  ex- 
tend over  several  years  of  observance. 

A  bill  establishing  a  Commission  on  the  Bicentennial  of  the 
Constitution  was  paijsed  by  the  Senate  in  1982.  It  would 
create  a  16  member  Commission  appointed  by  the  heads  of 
the  three  branches  of  government  to  foster  and  coordinate 
activities  that  commemorate  the  Bicentennial  of  the  Con- 
stitution until  December  31,  1989.  In  performing  its  duties, 
the  Conunission  would  cooperate  with  government  and  pri- 
vate agencies,  academic  institutions  and  civic  and  profes- 
sional associations. 

The  Bicentennial  celebration  takes  into  account  several  im- 
portant dates  beyond  the  ratification  of  the  Constitution  that 
are  worthy  of  mention.  For  example,  it  was  not  until  1789 
that  the  first  Congress  was  officially  organized;  the  first 
President,  George  Washington,  was  inaugurated;  the  first 
Judicial  Act  was  passed;  the  first  Chief  Justice,  John  Jay, 
was  confirmed;  and  most  significant,  the  BUI  of  Rights  was 
subniitted  and  ratified  first  by  New  Jersey. 

This  legacy  has  provided  the  impetus  for  many  innovations 
and  reforms  in  judicial  administration  during  the  last  200 
years.  This  year's  developments  in  the  administration  of 
justice  continue  in  this  tradition.  Despite  some  progress, 
however,  many  new  problems  have  arisen  and  the  "deferred 
maintenance"  grows. 
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THE  NEED  FOR  "TIME  AND  FRESHNESS  OF  MIND 
.  AND  REFLECTION  .  .  .  INDISPENSABLE  TO 
THOUGHTFUL,  UNHURRIED'DECISION." 

For  the  14th  year  you  provide  me  the  opportunity  to  lay 
before  you,  the  leaders  of  our  profession,  problems  facing  the 
courts.  On  prior  occasions  I  have  often  presented  a  series  of 
problems,  my  observations  on  each,  and  a  request  for  your 
advice  and  support. 

Today  I  will  focus  on  only  one  subject  which  is  perhaps  the 
most  important  single,  immediate  problem  facing  the  Judi- 
ciary and  that  is  the  caseload  of  the  Supreme  Court  and  the 
need  for  the  "time  and  [the]  freshness  of  mind  ...  and  reflec- 
tion ..  .  indispensable  to  thoughtful,  unhurried  decision." 

I  am  well  aware  that  having  raised  my  voice  on  many  occa- 
sions during  the  past  14  years  concerning  the  overburdening 
of  the  courts  and  of  the  Supreme  Court,  there  is  the  risk  that 
anyone  takes  in  repeatedly  "crying  wolf."  But  I  suggest  the 
analogy  of  the  early  pioneer  who,  looking  out  the  window  of 
his  log  cabin,  saw  a  pack  of  wolves  destroying  his  livestock, 
killing  his  chickens  and  clawing  at  his  smokehouse  with  its 
supply  of  food.  Someone  in  that  situation  need  not  be  apolo- 
getic about  calling  for  help— if  there  is  anyone  within  hearing 
who  can  help— as  you  who  are  within  hearing  can  help. 

Beginning  when  I  first  appeared  as  an  advocate  in  the  Su- 
preme Court  and  later,  during  13  years  on  the  United  States 
Court  of  Appeals,  I  observed  the  Supreme  Court's  work  at 
close  range  and  I  reached  the  conclusion  that  there  were 
some  serious  problems  down  the  road.  When  I  took  my 
present  office  in  1969  I  was  well  aware  that  in  1953,  the  first 
year  of  the  tenure  of  my  distinguished  predecessor  Chief  Jus- 
tice Warren,  the  Court  had  1,463  cases  on  its  docket  and  had 
issued  65  signed  Court  opinions.'  In  the  Term  that  ended 
last  July  the  Supreme  Court  had  5,311  cases  on  its  docket, 
and  issued  141  signed  Court  opinions,  an  increase  of  approxi- 
mately 270%  in  the  docket  and  more  than  double  the  number 


■This  figure  does  not  include  concurring  or  dissenting  opinions, 
Chambers  opinions  granting  or  denying  sUys  of  judgments  or  other 
traordinary  relief. 
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of  Signed  opinions.*   The  best  single  measurement  of  the 
Court  s  work  is  its  signed  Court  opinions.'  We  see  there- 
fore that  during  my  tenure  in  office  the  steady  increase  of 
precedmg  decades  has  become  almost  a  tidal  wave.  Occa- 
aionaUy  fihngs  reach  a  plateau  but  do  not  remain  on  a  plateau 
for  long.  Part,  but  not  all  of  the  explanation  for  the  increase 
m  cases  IS  that  in  just  the  short  span  of  14  years,  Congress 
has  enacted  more  than  100  statutes  creating  new  claims,  enti- 
tlements  and  causes  of  action.   Judicial  opinions  have  also 
created  new  causes  of  action  but  to  a  lesser  extent, 
pi^i   u  f        development  has  become  acute. 

Gradually  over  the  last  30  years  or  more  the  content  and  com- 
plefflty  of  the  cases  have  changed  drastically  and  often  there 
are  few  precedents  to  guide  the  courts  in  these  new  sreas. 
These  wholly  new  kinds  of  cases  that  are  reaching  the  courts 
reflect  changes  m  our  increasingly  complex  society  and 
changes  m  the  relationships  of  govenunent  to  individuals 

Increasmgly  the  Court  has  been  confronted  with  more  and 
more  claims  of  prisoners  relating  to  the  condition  of  their  con- 
finement; some  are  absurd  and  frivolous,  some  are  vaHd. 
niere  are  new  claims  of  teachers  and  professors  relatinj?  to 
their  tenure  and  the  conditions  of  their  employment,  and  new 
clams  of  employment  discrimination.   There  are  chaUenges 
to  the  vahdity  of  new  kinds  of  taxes  levied  by  the  hid- 
pressed  states,  giving  rise  to  difficult  constitutional  ques- 
tions,  -niere  are  difficult  and  complex  cases  arising  out  of 
long  overdue  recognition  of  the  rights  of  women  and  of  minor- 
ities.   New  legal  problems  arise  from  the  growth  of  multi- 
national corporations,  and  cases  on  conflicts  between  protec- 
tion of  the  envirormient  and  development  of  new  sources  of 
energy  and  new  industry.   These  are  but  a  few  examples. 

This  13  not  surprising  for  we  live  in  a  dynamic  society.  As 
a  people  we  have  never  been  content  with  the  status  quo. 
WehaverecogTiized  the  impact  of  all  this  on  the  lower  courts 

'Ibid. 

'  In  the  Term  ending  July  1982  the  U.  S.  Law  Week  reported  a  total  of 
141  signed  Com  opinions  and  10  Per  Curiam  opinions. 
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by  more  than  doubling  the  number  of  judges  in  30  years.  In 
1953  there  were  279  authorized  federal  judgeships;  today 
there  are  647  and  these  are  the  judges  who  produce  the  grist 
for  the  Supreme  Court  "mill."  In  1953  District  Court  filings 
were  about  99,000;  there  were  about  3,200  Court  of  Appeals 
filings.  Currently  there  are  nearly  240,000  District  Court 
filings  and  28,000  Court  of  Appeals  filings—increasing  from 
99,000  to  one  quarter  million  in  the  district  court  and  from 
3,200  to  28,000  in  the  court  of  appeals. 

If  we  project  the  experience  of  the  past  14  years  over  the 
next  14  years,  the  Supreme  Court  may  well  have  7,000  to 
9,000  filings  annually.  I  leave  it  to  you  to  say  how  m^y 
My  argued  cases  requiring  fuU  treatment  and  signed  opin- 
ions that  would  reasonably  caU  for.  Does  anyone  think  nine 
Justices  could  cope  with  9,000  filings? 

Recently  I  took  off  the  shelves  the  volumes  of  the  U.  S. 
Reports  for  the  1882  Tern.  I  will  anticipate  the  critics  of 
what  I  say  today,  by  acknowledging  that  the  Court's  1882 
Reports  show  260  opinions.  We  know  of  course,  neither 
cases  nor  opinions  are  fungible.  On  the  first  page  of  Volume 
106  of  the  1882  Term,  we  find  that  what  is  indexed  as  an 
"opinion"  is  simply  an  explanation  of  why  the  Court  denied  a 
petition  for  rehearing.  Today  we  dispose  of  such  petitions 
with  one  line  on  the  Monday  Order  List.  No  opinion  is 
needed.  An  analysis  of  all  the  opinions  in  the  1882  Term  re- 
veals that  out  of  the  260  opinions  indexed  as  such,  more  than 
one  half  ranged  from  one  to  four  pages.  A  majority  of  those 
cases  could  fairly  be  described  as  "landlord  and  tenant"  type 
cases,  cases  important  to  the  individual  litigants,  but  of  no 
lasting  general  importance  to  federal  law. 

If  the  Court  had  been  authorized  to  exercise  discretionary 
certiorari  jurisdiction  in  1882,  probably  half  of  what  were  de- 
scribed in  1882  as  "cases"  probably  would  have  been  denials 
of  certiorari.  The  1925  certiorari  amendment  which  Chief 
Justice  Taft  persuaded  Congress  to  adopt  enlarged  the 
Court's  discretion  to  grant  or  deny  review,  but  that  discre- 
tion has  gradually  been  eroded.  In  the  most  recent  Term  of 
the  Court  25%  of  the  argued  cases  were  mandatory  appeals 
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and  more  than  50%  of  aU  those  disposed  on  the  merits  were 
mandatory  appeals. 

Jl  %  °^  "?  little  significance  that  the  final  opinion  of  the 
1882  Term  IS  dated  May  7.  So  from  May  7  to  October  8. 
when  the  1^  Term  opened,  there  were  no  stacks  of  about  90 
to  100  new  filmgs  handed  or  mailed  to  each  Justice  each  week 
as  IS  the  case  today. 

When  I  arrived  at  the  Supreme  Court  in  1969,  after  ob- 
servmg  these  developments  at  close  range  for  more  than  15 
years,  I  concluded  that  something  needed  to  be  done  The 
tost  step  necessary  was  a  comprehensive  study  of  the 
Court  s  worWoad,  its  practices  and  its  jurisdiction.  Fortu- 
nately  we  had  the  advantage  of  the  monumental  study  of  the 
American  Law  Institute  of  1969  recommending  significant 
changes  m  federal  jurisdiction. 

Even  if  aU  these  recommendations  had  been  followed  that 
would  not  have  solved  the  caseload  problems  of  the  Supreme 
Court.  All  of  them  should  have  long  since  been  adopted  but 
It  IS  fortunate  that  Congress  responded  to  our  urgines  and 
substantially  nairowed  the  jurisdiction  of  three  judge  Dis- 
trict Courts  with  the  mandatory  right  of  appeal  to  the  Su- 
preme Court. 

Apinst  this  background  I  appointed  a  committee  of  distin- 
guished lawyers  in  1971  to  study  the  Supreme  Court's  prob- 
lems, and  prevailed  upon  Professor  Paul  Freund,  one  of 
Americas  foremost  legal  scholars,  experienced  in  Supreme 
Oourt_  work,  to  chair  that  committee.  The  members  of  this 
committee  mcluded  other  lawyers  with  long  e.xperience  in  the 
Supreme  Court.*  In  the  face  of  the  stark  figures  I  have 
mentioned  that  is  the  changes  in  the  number  and  kinds 
of  cases  from  1953  to  1969,  I  would  have  been  dereUct 
CoZiittee  ^^^^  °^  creating  the  Freund 

At  that  time,  I  also  urged  the  Congress  to  create  a  commis- 

vl^tT'n        ^".^^J"'  Alexander  M.  Bickel,  Peter  D. 
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sion,  with  representatives  of  each  of  the  three  branches  of 
the  government,  to  study  the  growth  of  the  work  of  aU  of 
the  federal  courts  including  the  Supreme  Court.  Congress 
responded  and  created  the  Commission  chaired  by  Senator 
Roman  Hruska  of  Nebraska.*  That  body's  1974  report  and 
recommendations  with  respect  to  the  Supreme  Court  were 
generally  similar  to  those  made  by  the  Freund  Committee  m 
1972.  The  central  piece  in  each  report  was  that  an  interme- 
diate appellate  court  of  some  kind  should  be  created  to  give 
relief  to  the  Supreme  Court.  It  is  against  this  background 
that  I  wish  to  discuss  with  you  today  the  very  grave  problem 
of  the  Supreme  Court,  now  more  acute  than  in  1953  or  1969. 

I  assure  you  at  the  outset  that  if  I  knew  precisely  how  to 
solve  this  problem  I  would  not  hesitate  to  say  so,  but  I  do  not 
have  the  answers.  When  the  Freund  Report  was  made  m 
1972  followed  by  the  Hruska  Report,  some  lawyers  and  mem- 
bers of  the  judiciary  were  quite  startled.  In  1974  and  ag^ 
in  1976,  the  House  of  Delegates  of  this  Association  had  the 
foresi^t  to  conclude  there  was  an  urgent  need  for  such  an 
intermediate  appellate  court.  That  need  is  far  more  urgent 
today. 

It  is  fair  to  say  that  in  1972  four  or  five  members  of  the 
Supreme  Court  were  in  general  agreement  with  the  diagnosis 
of  the  problem  made  in  those  two  important  reports.  How- 
ever, when  no  consensus  emerged  as  to  the  remedy,  withm 
the  Supreme  Court  or  within  the  legal  profession,  I  con- 
cluded I  had  no  choice  but  to  await  events,  keep  a  watchful 
eye  on  the  docket  and  from  time  to  time  draw  the  subject  to 
your  attention.   I  have  done  that.  Today  I  do  it  again. 

In  a  lecture  at  New  York  University  last  November  com- 
memorating the  30th  Anniversary  of  the  Institute  of  Judicial 


•  Senator  Roman  L.  Hruska,  Judge  J.  Edward  Lumbard,  Senator  Quen- 
tin  N.  Bvirdick,  Senator  Hiram  L.  Fong,  Senator  John  L.  McClellan,  Hon- 
orable Emanuel  CeUer,  Dean  Roger  C.  Cramton,  Franda  R.  Kirkham, 
Judge  AUred  T.  Sulmonetti,  Congressman  Jack  Brooks,  Congressman 
Walter  Flowers,  Congressman  Edward  Hutchinson,  Congressman  Charles 
E.  Wiggins,  Judge  Roger  Robb,  Bernard  G.  Segal,  Professor  Herbert 
Wechsler. 
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Administration  and  paying  tribute  to  the  pioneer  of  aU  ad- 
nunistrative  innovators,  Chief  Justice  Vanderbilt  of  New  Jer- 
sey, I  undertook  to  discuss  with  lawyers  and  judges  how 
other  countries  deal  with  these  problems.  The  highly  civi- 
lized and  industrialized  countries  from  Sweden  down  to  Italy 
draw  their  legal  institutions  primarily  from  the  law  of  Rome 
and  the  Napoleonic  Codes.  In  those  countries  as  we  know, 
judicial  authority  has  not  achieved  the  status  that  it  has ' 
under  our  Constitution.  In  only  a  few  countries  of  the  world 
do  courts  exercise  the  authority  to  declare  an  act  of  the  legis- 
lative branch  or  the  executive  unconstitutional. 

In  France,  for  example,  a  nine  member  Constitutional 
Council  has  exclusive  authority  to  deal  with  constitutional 
questions.  Other  French  courts  of  last  resort  deal  with  deci- 
sions of  administrative  agencies,  and  dvil  or  criminal  cases. 
In  England,  from  whence  our  law  and  judicial  institutions  de- 
rive, we  find  a  similar  division.  We  remember  of  course  that 
England's  structure  of  government  does  not  contain  the 
sharp  separation  of  executive,  legislative  and  judicial  author- 
ity that  we  have  under  our  Constitution.    In  England  the 
true  tribunal  of  last  resort  is  not  a  strictly  judicial  body  in  our 
constitutional  sense,  but  rather  it  is  the  Parliament  itself. 
The  formal  title  of  Parliament,  as  we  recall  from  our  law 
school  days,  is  the  "High  Court  of  Parliament."  Review  by 
the  Law  Lords  is  only  by  leave.   Until  a  few  years  ago  two 
five  member  panels  divided  about  40  cases  a  year.  Cur- 
rently, except  for  about  50  to  70  cases  a  year  reviewed  by  the 
Law  Lords,  final  judgments  are  rendered  by  the  two  courts 
of  appeal— one  for  civil  and  one  for  criminal  cases.  Each 
panel  of  the  Law  Lords  annually  hears  35  cases,  more  or  less. 

The  Lord  Chief  Justice  presides  over  the  Court  of  Appeal 
for  criminal  cases  and  the  Lord  Master  of  the  Rolls  presides 
over  the  court  dealing  with  all  other  appeals.  This  special- 
ized division  of  jurisdiction  should  not  startle  us  unduly  be- 
cause two  of  our  own  states,  Texas  and  Oklahoma,  have  fol- 
lowed this  pattern. 

I  do  not  suggest  for  a  moment  that  we  slavishly  follow  the 
models  of  England  or  other  European  countries.   What  I  do 
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suggest  is  that  any  intelligent  analysis  consideration  of 
our  problems  demands  a  close  look  at  other  systems  by  a  tri- 
partite commission  which  I,  today,  ask  Congress  to  create. 

The  problems  of  all  the  other  courts  in  our  federal  system 
can  be  met  by  a  combination  of  improved  procedures,  wider 
use  of  court  administrators,  and  ultimately,  by  the  addition  of 
more  judges.  And  adding  judges  is  what  we  have  done. 
But  in  the  Supreme  Court  more  Justices  would  not  help.  As 
Chief  Justice  Hughes  pointed  out  in  1937,  more  Justices 
would  be  a  handicap,  not  a  remedy. 

Within  the  Court  we  can  and  we  have  changed  a  number  of 
our  procedures  since  1969.  For  example  we  have  reduced 
the  oral  argument  from  one  hour  to  30  minutes.  We  have 
increased  the  number  of  summary  dispositions  on  the  merits 
without  hearing  ftiU  oral  arguments.  I  predict  that  if  there 
is  not  prompt  action  to  give  reUef  there  will  be  a  large  m- 
crease  in  summary  dispositions,  particularly  in  dealing  with 
criminal  cases  when  the  lower  courts  have  either  misread  or 
ignored  our  controlling  holdings. 

Given  the  conditions  the  Supreme  Court  faces  we  have 
gone  about  as  far  as  we  can  go. 

In  1958,  when  the  Court  issued  only  99  signed  Court  opm- 
ions.  Professor  Henry  Hart  of  Harvard  in  the  Annual  Review 
of  the  Supreme  Court's  work,  concluded  that: 

"  .  .  the  number  of  cases  which  the  Supreme  Court 
tries  to  decide  by  fuU  opinion,  far  from  being  increased, 
ought  to  be  materially  decreased."* 

Professor  Hart  was  saying  that  99  full  signed  Court  ognions 
were  too  many.  In  1959  Justice  Frankfurter  echoed  Profes- 
sor Hart  saying: 

"[T]he  judgments  of  this  Court  .  .  •.  presuppose  ample 
time  and  freshness  of  mind  for  [the]  private  study  and 
reflection  .  .  .  [and]  fruitful  interchange  .  .  .  mdis- 
pensable  to  thoughtful,  unhurried  decision.  ...  It  is 

•Henry  J.  Hart,  Jr.,  "Foreword:  The  Time  Chart  of  the  Justices,"  73 
Harvard  Law  Review,  84,  99  (1959). 


35 


33 


8  AMERICAN  BAR  ASSOCIATION 

therefore  imperative  that  the  docket  of  the  Court  be 
kept  down  so  that  its  volume  does  not  preclude  wise 
adjudication."^ 

When  Justice  Frankfurter  said  that,  there  were  97  signed 
Court  opinions. 

From  27  years  on  the  Bench  almost  equally  divided  be- 
tween the  Court  of  Appeals  and  the  Supreme  Court,  I  agree 
heartily  with  Professor  Hart  and  Justice  Frankfurter. 

I  repeat  that  the  straightforward,  relatively  simple  reme- 
dies applicable  to  the  other  courts  do  not  provide  answers  for 
the  Supreme  Court.  Only  fundamental  changes  in  structure 
and  jurisdiction  will  provide  a  solution  that  wiU  maintain  the 
historic  posture  of  the  Supreme  Court,  will  insure  "proper 
time  for  reflection,"  preserve  the  traditional  quality  of  deci- 
sions, and  avoid  a  breakdown  of  the  system— or  of  some  of 
the  Justices. 

It  will  no  longer  do  to  say  glibly,  as  some  have,  that  we  "do 
not  need  another  tier  of  courts,"  or  another  court,  or  a  change 
m  the  structure  of  appellate  procedure  at  the  highest  level 
simply  because  we  have  functioned  with  the  present  struc- 
ture of  three  tiers  of  courts  since  1891.  That  is  meaningless 
in  terms  of  the  needs  of  the  present  and  particularly  of  the 
next  10  to  20  years  and  for  the  21st  Century.  We  can  no 
longer  tolerate  the  vacuous  notion  that  we  can  get  along  with 
the  present  structure  "because  we  have  always  done  it  that 
way." 

Ninety-two  years  ago  when  Congress  finally  got  around  to 
creating  the  federal  courts  of  appeals,  that  new  structure  was 
adequate  for  a  period  only  a  quarter  of  a  century  removed 
from  the  Civil  War.  By  that  time  we  had  substituted  steel 
pens  for  quill  pens,  the  steam  engine  was  here  to  stay  and 
steam  moved  boats  on  the  rivers  and  on  the  oceans  and  pulled 
trains  on  rails.  Nine  J ustices  were  adequate  to  deal  with  250 
of  the  kinds  of  cases  filed  with  the  Court  in  those  days.  But 
transportation  has  moved  from  horses  and  steam  to  jet 

J  Dick  V.  New  York  Life  Imurance  Co.,  359  U.  S.  437,  458-159  (1959) 
(Frankfurter,  J.,  dissenting). 
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power,  science  and  engineering  has  landed  us  on  the  moon, 
and  satellites  in  outer  space  are  a  routine  part  of  our  conunu- 
nications  systems,  yet  we  are  still  expecting  nine  Justices  to 
deal,  not  with  900  filings  a  year,  as  was  true  in  1933,  but  with 
4,000  to  5,000— and  who  knows  how  many  in  the  years  ahead. 

These  problems  did  not  fall  on  us  suddenly  and  if  by  default 
something  approaching  a  disaster  comes  on  us  it  will  not 
come  Uke  a  Pearl  Harbor.  Indeed  it  might  be  better  if  that 
were  the  case,  because  a  sudden  disaster  galvanizes  people, 
raises  the  adrenalin,  sharpens  the  intellect,  energizes  them  to 
meet  the  crisis. 

The  problems  we  now  face  have  resulted  from  the  growth 
of  the  country,  changes  in  science  and  engineering,  the  in- 
creasing complexity  of  society,  the  increasing  complexity  of 
the  structure  of  business  and  industry,  the  enlargement  of 
rights  of  individuals,  changes  in  the  relationships  of  people  to 
government,  and  underlying  all  this,  the  great  and  increasing 
litigiousness  of  our  people  who  historically  have  a  passion  for 
'^taking  to  the  Law.'' 

Individually  we  on  the  Court  have  "nibbled  around  the 
edges"  of  our  dilemma  for  a  dozen  years  without  coming  as 
near  to  the  heart  of  the  problem  as  either  the  Freund  or  the 
Hruska  Reports.  But  I  am  happy  to  observe  that  in  recent 
months  all  members  of  the  Court  who  have  spoken  on  the 
subject— now  a  clear  majority  of  the  Court— are  essentially 
of  one  mind:  that  there  is  indeed  a  very  grave  problem  and 
that  something  must  be  done. 

I  assure  them— and  you— that  I  warmly  welcome  this  con- 
cern for  what  we  know  is  an  old  problem.  The  Justices  may 
not  agree  as  to  particulars,  but  all  those  who  have  spoken 
agree  generally  on  the  diagnosis  of  the  illness.  Now  that  the 
dkgnosis  has  been  made  it  is  time  to  turn  our  attention  to  the 
remedies.  I  hope  this  will  be  done— and  done  very  soon— by 
an  independent  Congressionally  authorized  body  appointed 
by  the  three  Branches  of  the  Government. 

I  will  be  very  candid  and  say  to  you  that  my  purpose  today 
is  to  provoke  you  and  others  and  to  stimulate  a  vigorous  de- 
bate and  discussion.   For  some  time  I  have  invited  sugges- 
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tions  and  recommendations  as  to  a  solution  and  I  wiU  now  dis- 
cuss several  possible  solutions  without  any  idea  that  any  one 
of  them  or  any  combination  of  them  will  meet  the  needs. 

The  first  proposal  that  merits  consideration  of  the  study 
commission  is  one  that  is  already  familiar  to  us  since  it  was 
the  one  recommended  by  both  the  Freund  Committee  and 
the  Hruska  Commission.  It  is  that  an  intermediate  court  of 
appeals  be  -reated  and  that  the  Supreme  Court  be  authorized 
to  transfer  to  that  court  such  cases  as  it  elects  to  refer  • 
Smce  that  has  been  debated  and  discussed  I  need  say  no  more 
about  it  at  this  time. 

Another  proposal  has  been  made  by  a  distinguished  State 
Supreme  Court  Justice-former  Chief  Justice  of  Arizona, 
Justice  James  Duke  Cameron.  He  has  proposed  an  interme- 
diate National  Court  of  State  Appeals  to  review  decisions  of 
state  courts  on  federal  constitutional  questions.  That  de- 
serves study. 

Still  another  dtemative  advanced  would  be  to  create  not 
one  but  two  intermediate  courts  of  appeals,  one  for  criminal 
cases  and  one  for  civil  cases. 

The  need  to  seek  solutions  is  so  great  in  the  minds  of  some 
knowledgeable  people  that  an  even  more  drastic  proposal  has 
been  suggested.    In  response  to  my  inquiries  one  lawyer 
with  long  experience  in  the  Supreme  Court  has  made  a  pro- 
posal which,  even  as  I  outline  it  to  you,  I  am  bound  to  say  I 
would  not  advocate  it.  But  because  I  disagree  with  it  is  not 
a  reason  to  brush  it  aside.   I  hope  it  will  provoke  you.  The 
suggestion  is  that  nine  additional  Justices  be  authorized  as  a 
separate  panel  of  the  Supreme  Court  with  jurisdiction  of  aU 
but  cnmmal  and  constitutional  cases.  Those  cases  would  re- 
mam  with  the  present  Court.   These  two  panels  would  be 
permanently  separated  as  to  functions.  This  would  be  a  rad- 
ical departure  from  our  tradition  and  leaves  me  with  grave 
reservations.    Moreover  this  drastic  remedy  could  well  re- 
quire a  constitutional  amendment. 

'See  aUo  Advisory  Coundl  for  Appellate  Justice's  "Recommendation 
for  improving  the  Federal  Intermediate  Appellate  System"  (1974). 
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WhUe  all  options  are  being  studied  I  advocate  an  interim 
step  which  would  provide  immediate  relief  and  also  provide  a 
concrete  experience  and  information  on  which  decisions  can 
be  made.  I  propose  that,  without  waiting  for  any  further 
study,  a  special,  but  temporary  panel  of  the  new  United 
States  Court  of  Appeals  for  the  Federal  Circuit  be  created. 
This  special  temporary  panel,  which  I  now  propose,  could  be 
added  to  that  court  for  administrative  purposes.  It  should 
have  special  and  narrow  jurisdiction  to  decide  all  intercircuit 
conflicts,  and  a  limited  five  year  existence. 

Legislation  along  these  lines  was  introduced  in  the  97th 
Congress  by  Senators  Thurmond,  Heflin  and  by  Congress- 
man Kastenmeier.  I  recommend  that  Congress  promptly 
authorize  such  a  panel  as  it  has  authorized  so  many  important 
temporary  panels  and  courts  in  the  past  dozen  years.  In  the 
past  20  years  Congress  has  created  special,  temporary  panels 
including  one  for  the  selection  of  a  public  prosecutor,  the 
Temporary  Emergency  Court  of  Appeals,  the  Multi-District 
Litigation  Panel  and  the  United  States  Foreign  Intelligence 
Surveillance  Court.  These  courts  share  a  common  pattern: 
(a)  they  are  temporary;  (b)  the  members  are  designated  from 
among  the  existing  federal  judges  so  that  no  new  permanent 
court  structure  is  created.  More  than  50  judges  have  been 
designated  by  the  Chief  Justice  under  authority  granted  by 
Congress. 

This  interim,  temporary  panel  I  suggest  could  be  made  up 
of  two  judges  designated  from  each  Circuit,  creating  a  pool  of 
26  judges.  Subject  to  further  study,  my  suggestion  would 
be  that  for  periods  of  six  months— or  perhaps  one  year—a 
panel  of  seven  or  nine  judges  be  drawn  from  the  26  judges  in 
that  pool.  That  panel  would  hear  and  decide  all  intercircuit 
conflicts  and  possibly,  in  addition,  a  defined  category  of  stat- 
utory interpretation  cases. 

You  may  appropriately  ask  "What  will  this  accomphsh? 
It  could  accomplish  this:  it  could  take  as  many  as  35  to  50 
cases  a  year  from  the  argument  calendar  of  the  Supreme 
Court.  The  Supreme  Court  would  retain  certiorari  jurisdic- 
tion over  such  cases.    Here  again  you  may  properly  ask 
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"How  wm  this  help  if  the  decisions  of  that  special  panel  may 

^  ^      Supreme  Court 

Itself?  _  Fu^t  we  do  not  know  whether  they  wiU  in  fact  later 
be  reviewed  by  the  Supreme  Court.  I  would  have  confi- 
dence that  26  experienced  judges  assigned  in  this  manner 
would  resolve  the  conflicts  among  the  Circuits  in  such  a  way 
that  the  Supreme  Court  would  not  often  grant  further  re- 
view.   That  has  been  the  case  with  the  Temporary  Emer- 

pS         °^  ^^^^^  'P^'^^'  temporary 

I  have  suggested  this  special  panel  be  attached,  for  admin- 
istra^ve  purposes,  to  the  Court  of  Appeals  for  the  Federal 
Circuit  partly  because  it  has  excellent  court  facilities  in 
Washington. 

If  I  am  correct,  this  could  reduce  the  Supreme  Court  calen- 
dar  to  some  figure  at  or  near  the  100  argued  cases  and  100 
signed  opmions  a  year  that  Frankfurter,  Hart  and  others 
suggested  as  the  appropriate  limit.   While  this  special  panel 
IS  fiinctiomng  the  CongressionaHy  created  commission  could  ' 
study  Its  work   I  emphasize  that  such  a  special  panel  should 
be  authorized  for  a  limited  period  not  exceeding  five  years 
with  a  requirement  that  it  report  amiuaUy  to  the  Confess, 
the  President  and  the  Judicial  Conference  of  the  United 
states.   In  that  way  the  commission  would  be  able  to  evalu- 
ate the  over-all  problem. 

I  repeat  that  if  I  were  sure  that  this  is  the  best  solution  I 
would  not  hesitate  to  advance  it  as  a  permanent  remedy.  I 
advance  it  only  as  a  temporary,  interim  measure  until  it  is 
tested  or  imtil  some  better  long  range  solution  can  be  de- 
vised If  Congress  acts,  as  I  hope  it  wiU,  the  commission 
will  have  a  concrete  e.xample  of  the  utility  of  this  special  tem- 
porary panel  for  review  of  intercircuit  conflicts.  The  com- 
mission wodd  therefore  have  the  advantage  of  seeing 
whether  such  an  intermediate  reviewing  court  is  workable 
rather  than  simply  theorizing  about  it. 

Some  years  ago  a  German  psychologist  was  engaged  in  ex- 
plonng  the  comparative  functioning  of  the  minds  of  human 


ERIC 


^  40 


38 


AMERICAN  BAR  ASSOCIATION  13 

beings  and  chimpanzees,  the  highest  order  of  primates.  Ke 
placed  a  chimpanzee  in  a  cage  with  a  srnall  stick-  Then  he 
put  some  bananas,  the  fiavorite  food  of  primates,  outside  the 
cage  but  beyond  the  reach  of  the  chimpanzee.  The  chimpan- 
zee tried  to  reach  for  the  firuit,  but  could  not  touch  it.  He 
moaned  and  whimpered  and  complained— some  might  say  as 
we  judges  complain  about  the  litigious  society  and  the  over- 
load of  cases.  Some  time  passed.  Suddenly  the  chimpanzee 
seized  the  stick,  reached  out  and  pulled  the  bananas  into  the 
cage.  The  chimpanzee  had  found  a  solution. 

The  chimpanzee  could  see  the  bananas,  and  now  we  can  see 
the  problem.  What  we  need  is  to  find  the  stick.  Finding 
that  stick— the  solution— is  as  much  your  responsibility  as  it 
is  mine  or  that  of  the  other  Justices. 

K  this  Association  moves  on  this  problem,  its  leadership 
will  be  crucial,  as  it  was  in  creating  the  Institute  for  Court 
Management,  the  National  Center  for  State  Courts,  the  Na- 
tional Institute  of  Corrections  and  the  seminal  Pound  Confer- 
ence of  1976. 

I  therefore  urge  you  to  ask  the  Congress,  without  delay,  to 
enact  a  statute  in  two  parts:  first  to  create  a  tripartite  com- 
mission to  pick  up  where  the  Freund  and  Hruska  reports  left 
off,  and  second,  create  the  special  temporary  appellate  panel 
to  resolve  circuit  conflicts. 
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In  addressing  this  distinguished  College  of  Trial 


Lawyers,  I  would  like  to  discuss  a  problem  that  has  been  evident 
though  unsolved  for  sone  vears       the  explosive  and  continuing 
growth  of  litigation  within  the  federal  judicial  system. 


litigant,  I  should  dread  a  lawsuit  beyond  almost  anything  else 
short  of  sickness  and  death."    As  the  amount  of  litigation  has 
grown,  so  too  has  the  sense  of  dread.    The  growth  of  litigation 
in  the  federal  courts  has  made  litigation  an  increasingly 
time-consuming  and  disillusioning  experience  for  attorneys  and 
litigants  alike.    The  resulting  burdens  on  the  courts  are 
gradually  effecting  a  dramatic  change  in  the  character  not  only 
of  our  federal  judicial  system,  but  also  of  our  profession  and  of 
society. 

According  to  an  old  storv,  the  great  Chief  Justice  John 
Marshall  once  had  some  difficulty  attempting  to  dislodge  one 
particular  law  book  from  the  high  and  tightly  packed  shelf  where 
it  rested.    Trying  to  get  that  one  book  loose  he  succeeded 
instead  in  dislodging  the  entire  row,  which  struck  him  on  the 
head  and  knocked  him  to  the  floor.    A  librarian  instantly  ran  to 
his  rescue,  but  the  venerable  old  Chief  Justice  was  unhurt  and 
answered  the  offer  of  assistance  by  saying: 


To  quote  Judge  Learned  Hand.  "I  must  say  that,  as  a 


"Let  me  alone. 


I  am  a  little  stunned  for 


the  monent.    That  is  all,    I  have  laid 
down  the  law  often,  now  this  is  the 
first  time  the  law  has  laid  me  down." 
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Few  federal  judges  today  could  aake  jhe  same  response.  The 
dramatic  increase  in  litigation  in  the  federal  court*  has  nearly 
laid  low  the  federal  judicial  aystem  itself. 

A  real  acceleration  in  the  incidence  of  litigation 
began  in  the  1960s.    In  the  two-decade  period  between  I960  and 
1981,  the  number  of  cases  filed  in  the  Supreme  Court  doubled. 
Even  more  dramatic  and  important,  however,  has  been  the  growth  of 
cases  in  the  lower  courts,  which  cannot  control  the  size  of  their 
dockets.    Annual  civil  filings  in  the  federal  district  courts 
tripled  between  1960  and  1981       from  approximately  60.000  to 
over  180.000.    During  the  same  time,  appeals  increased  more  than 
six-fold       from  less  than  4.000  annually  to  over  26.000. 
Between  1960  and  1981.  the  number  of  civil  filings  increased 
eight  times  faster  than  the  population,  and  the  number  of  appeals 
twenty- two  times  faster. 

Most  significantly,  the  number  of  cases  per  judge  has 
increased  dramatically.    Despite  the  Omnibus  Judges  Bill  of  1978. 
which  added  152  judges  to  the  federal  bench,  the  growth  of  the 
federal  judiciary  has  not  kept  pace  with  the  litigation  boom.  At 
Che  district  court  level,  judges  today  nmst  process  fifty  percent 
more  new  filings  each  year  than  in  1960.    Judges  at  the  appeals 
level  must  hear  almost  four  times  as  many  cases  today  as  in  1960. 
In  addition,  litigation  ia  more  complex  and  time-consuming  than 
ever  before.    In  1960.  for  example,  only  thirty-five  federal 
trials  took  more  than  one  month.    In  1981  there  were  five  times 
that  number. 
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It  is  tinsurprising  chat  expeditious  resolutions  of 
civil  suits  seldom  occur.    A  recent  survey  found  over  15.000 
cases  in  our  federal  district  courts  that  have  been  pending  for 
more  than  three  years. 

What  do  all  these  statistics  portend  for  our  federal 
judicial  system?    Moreover,  what  are  the  effects  of  this  mounting 
burden  on  the  process  of  deciding  cases  and  on  the  quality  of 
justice  available  from  our  federal  courts? 

The  probable  effects  were  most  clearly  and  forcefully 
articulated  at  the  1976  Pound  Conference,  which  was  a  gathering 
of  the  most  distinguished  scholars  of  the  judicial  process  to 
consider  the  present  and  future  problems  of  the  federal 
judiciary.    As  Robert  Bork.  former  Solicitor  General  and  now  the 
newest  member  of  the  D.C.  Circuit  noted  there: 

"The  proliferation  of  social  policies  through 
statute  and  regulation  creates  a  workload 
that  is  even  now  changing  the  very  nature 
of  courts,  threatening  to  convert  them 
from  deliberative  institutions  to 
processing  institutions,  from  a  judicial 
model  to  a  bureaucratic  model.*' 
As  Judge  Bork  stressed: 

"(WJe  are  thrusting  a  workload  on  the  courts 
that  forces  them  to  an  assembly  line  model. 
Assembly  line  justice  cannot  sustain  those 
virtues  for  which  we  have  always  prized 
federal  courts:  scholarship,  a  generalist 
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view  of  Che  law,  wisdom,  mature  and 
dispassionate  reflection,  and  —  especially 
important  for  the  perceived  legitimacy  of 
judicial  authority  -  careful  and  reasoned 
explanation  of  their  decisions." 

I  need  not  remind  this  audience  that,  as  the  workload 
has  increased,  the  attention  which  each  case  receives  from  the 
court  has  declined.    The  incidence  of  decisions  without  written 
opinions  increases.    The  availability  of  oral  argument  declines. 
Judges  must  rely  increasingly  on  the  work  of  an  expanding  cadre 
of  law  clerks,  magistrates,  and  other  court  personnel. 

Judge  McGowan,  a  veteran  of  19  years  on  the  D.C. 
Circuit,  noted  recently  that  his  participation  in  the  decisional 
process  has  "changed  markedly"  since  his  early  years  on  the 
bench.    He  added  that  it  "is  much  less  intellectually  satisfying 
than  formerly  because  there  is  too  much  paper  shuffling  and  too 
little  time  for  personal  involvement  in  research  and  reflection." 
It  is  easy  in  these  circumstances  for  lawyers,  litigants,  and  the 
general  public  to  despair  of  the  legal  process  itself. 

The  first  step  in  responding  to  these  problems  must  be 
more  judicial  resources.    In  1978,  the  Omnibus  Judges  Bill 
authorized  the  President  to  appoint  152  new  federal  judges. 
That  act.  however,  represented  the  first  increase  in  the  size  of 
the  federal  judiciary  in  eight  years  -  and  only  the  second  in 
the  past  two  decades.    Already  there  is  an  obvious  ionediate  need 
for  more  federal  judges  to  handle  the  burgeoning  caseload. 
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The  Administrative  Office  of  the  United  States  Courts 
recently  transmitted  to  Congress  a  bill  providing  for  11  new 
permanent  and  3  temporary  circuit  court  Judges  along  with  2^ 
permanent  and  6  temporary  district  court  judges,  for  a  total  of 

new  federal  judges.    The  bill  is  based  on  a  careful  assessment 
of  need  by  the  Judicial  Conference.    I  believe  that  it  is  time  to 
recognize  that  the  creation  of  judgeships  should  be  regularized 
and  based  upon  such  an  assessment  of  need,  not  politics.  There 
should  therefore  be  bipartisan  support  for  this  bill. 

The  problem  facing  the  federal  courts,  however,  is  not 
simply  one  of  too  few  judges  to  handle  the  work.    Too  great  an 
expansion  of  the  federal  judiciary  would  create  its  own  set  of 
problems.    Constant  dramatic  expansion  tends  over  time  to  dilute 
the  prestige  and  reduce  the  collegiality  of  the  federal  bench, 
making  it  harder  to  attract  the  best  candidates.    Increasing  the 
number  of  decision-makers  issuing  opinions  would  threaten 
uniformity,  evenhandedness .  and  stability  in  the  application  of 
the  law.    There  were  already  25.000  decisions  issued  by  the 
courts  of  appeal  last  year  and  over  200.000  decisions  at  the 
district  court  level.    Doctrinal  confusion  even  within  a  single 
jurisdiction  has  become  increasingly  difficult  to  avoid. 
As  former  Assistant  Attorney  General  Daniel  Meador  has  noted,  we 
riak  creation  of  a  "judicial  Tower  of  Babel."    Moreover,  the 
utility  of  the  en  banc  procedure  to  establish  a  clear  law  of  the 
circuit  is  considerably  reduced  in  courts  this  large.  Professor 
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Meador  noted,  for  example,  that  the  en  banc  opinions  produced  by 
the  twenty-six  judges  of  the  Fifth  Circuit  prior  to  its  division: 

"suggest  that  it  ceased  to  be  the  kind 

of  appellate  tribunal  to  which  the 

Anglo-Anerican  legal  system  has  become 

accustomed.    Opinions  were  issued  by 

clunps  of  judges  as  though  thev  were 

members  of  a  convention  or  a  ' 

legislature." 

Bv  creating  too  large  a  number  of  additional  judges  in  response 
to  the  litigation  surge,  we  risk  creating  more  doctrinal 
confusion  which,  in  turn,  would  generate  still  more  litigation. 

Although  the  creation  of  still  more  judges  must 
unavoidably  be  part  of  our  answer  to  the  growth  of  litigation,  we 
must  also  address  the  basic  underlying  cause  of  this  growth  and 
attenpc,  in  Judge  Friendly' s  phrase,  to  "avert  the  flood  by 
lessening  the  flow."    The  basic  cause  of  the  continued  growth  of 
filings  is  the  progressive  accumulation  of  new  litigable  rights 
and  entitlements  created  by  the  Congress  and  by  courts  themselves. 

For  many  years  now.  ve  have  attempted,  as  a  society, 
to  regulate  by  law  and  judicial  processes  more  and  more  aspects 
of  society.    As  Chief  Justice  Burger  stated  in  his  1982  Annual 
Report  on  the  State  of  the  Judiciary; 

"One  reason  our  courts  have  become 
overburdened  is  that  Americans 
are  increasingly  turning  to 
the  courts  for  relief  from  a  range 
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of  personal  dlscresses  and 

anxieties.    Remedies  for  personal 

wrongs  chat  were  once  considered 

Che  responsibility  of  institutions 

other  than  the  courts  are  now  boldly 

asserted  as  legal  'entitlements.* 

The  courts  have  been  expected  to 
^  fill  the  void  created  by  the 

decline  .f  church,  family,  and 

neighborhood  unity...." 
It  is  the  supreme  irony  that  our  use  of  courts  to  enforce  so  many 
newly  created  rights  may  actually  erode  their  usefulness  in 
protecting  the  most  essential  rights  of  our  citizens.  Forcing 
federal  courts  to  do  too  big  a  job  has  jeopardized  the 
effectiveness  of  the  job  they  have  historically  performed. 

The  problem  of  federal  judicial  overload  is,  of  course, 
in  large  measure  caused  by  the  Congress.    Each  Congress  enacts 
more  legislation  that  gives  rise  to  new  litigation.    Though  Chief 
Justice  Burger  has,  since  1972,  called  on  Congress  to  require  a 
judicial  impact  statement  for  each  piece  of  legislation  affecting 
the  courts,  Congress  has  seldom  given  adequate  attention  to  the 
judicial  burdens  imposed  by  new  legislation.    It  is  difficult  to 
recall  any  statute  in  recent  years  that  has  eliminated  any 
significant  category  of  litigation.    As  the  burden  of  government 
regulation  has  accumulated,  the  opportunities  and  incentives  for 
litigation  fieem  to  have  expanded  geometrically. 
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In  part,  how«sver,  the  judiciary  has  over  the  years 
brought  this  overload  on  itself.    The  judicial  activism  that  has 
chtracterized  the  past  two  decades  has  invited  far  greater  use  of 
Che  courts  to  address  .ociety's  ills.    Through  loose  constructions 
of  the  "case  or  controversy"  requirement  and  traditional  doctrines 
of  justiciability  -  such  as  standing,  ripeness,  and  mootnes..  - 
courts  have  coo  frequently  attempted  to  resolve  disputes  not 
properly  within  their  province.    Other  judicially  created 
doctrines,  such  as  expanded  constructions  of  the  judiciary's 
equitable  relief  powers  and  the  cultiplication  of  implied 
constitutional  rights,  have  also  invited  more  and  more  federal 
litigation. 

Stopping  and  reversing  the  expansion  of  litigation  in 
the  federal  svstem  clearly  requires  the  Congress  and  the  Executive 
to  re-visit  some  of  the  legislative  and  regulatory  schemes  that 
have  given  rise  to  large  numbers  of  cases.    It  also  requires 
greater  doctrinal  self-restraint  by  the  courts  themselves. 

Moreover,  there  are  currently  pending  before  the 
Congress  some  proposals  that  could  provide  very  significant 
relief  for  the  federal  courts.    One  proposal  would  eliminate 
practically  all  of  the  mandatory  appellate  jurisdiction  of  the 
Supreme  Court.    Under  the  current  system  of  mandatory  appellate 
review,  the  Court  must  decide  many  cases  presenting  no  question 
of  general  importance  or  interest.    This  is  the  source  of  a  great 
deal  of  uncertainty  in  the  law.    The  court  is  required  to  review 
hundreds  of  such  appeals  on  the  merits,  disposing  of  many  in  a 
sufflmary  fashion  which  often  generates  confusion  because  the 
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relacive  weight  to  be  attached  to  such  decisions  is  unclear. 
Chief  Justice  Burger  has  argued  that  "all  mandatory  jurisdiction 
of  the  Supreme  Court  that  can  be,  should  be  eliminated  by 
•tatute."    It  is  tine  that  the  Supreme  Court  were  given  full 
discretionary  control  of  its  appellate  docket. 

In  another  reform  effort,  the  Department  of  Justice  has 
recently  proposed  a  major  revision  of  the  habeas  corpus  laws. 
The  federal  courts  currently  receive  almost  8,000  filings  annually 
from  state  prisoners  seeking  habeas  corpus  relief.    The  purpose 
of  these  petitions  is,  in  general,  to  relitigate  claims  that  have 
been  unsuccessfully  pursued  through  an  entire  state  system  and 
even  the  U.S.  Supreme  Court.  Under  our  proposals,  issues  that 
have  been  "fully  and  fairly"  litigated  in  the  state  courts  could 
not  be  litigated  again  in  federal  court  through  petitions  for 
habeas  corpus. 

A  still  more  important  initiative  for  reducing  the 
federal  overload  is  the  proposal  currently  pending  before 
Congress  to  eliminate  diversity  jurisdiction.    The  elimination  of 
diversity  jurisdiction  would  substantially  relieve  the  current 
congestion  of  the  federal  dockets.    Over  twenty  percent  of  all 
district  court  filings  and  ten  percent  of  all  appeals  are 
diversity  matters.    Nevertheless,  elimination  of  federal 
diversity  Jurisdiction  would  not  impose  a  significant  burden  on 
the  state  court  systems.    It  was  recently  estimated  that  states 
would  experience  an  average  increase  in  civil  filings  of  only  one 
percent  if  diversity  were  abolished.    A  resolution  adopted  by  the 
Conference  of  Chief  Justices  in  August  1977  noted  that  the  state 
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courts  "are  able  and  willing  ...  Ito  .ss«ne)  all  or  part  of  the 
diversity  jurisdiction  presently  exercised  by  the  federal  courts." 

Diversity  jurisdiction  is  based  upon  the  belief  that  an 
out-of-state  litigant  would  be  treated  more  fairly  by  a  federal 
tt.an  a  state  court.    This  rationale  arose  in  a  time  when  the 
nation  was  not  so  bound  together  by  communication  and  transportation 
ties  and  when  regional  biases  were  stronger.    Today,  it  cannot 
justify  the  continuation  of  diversity  jurisdiction.    Moreover,  to 
require  federal  courts  to  spend  their  limited  resources  in 
applying  state  law  in  diversity  cases  diverts  federal  courts  from 
their  primary  task  of  enforcing  federal  law.    It  also  generates 
uncertainty  in  the  state  courts,  which  are  unable  to  review  and 
correct  errors  made  by  federal  courts  applying  state  law. 

The  elimination  of  diversity  jurisdiction  is.  of 
cou«e.  a  matter  that  has  been  debated  in  Congress  for  a  number 
of  years.    We  have  now  developed,  however,  a  greater  appreciation 
for  the  values  of  federalism  and  for  the  limitations  in  the 
capacity  of  the  federal  government.    Perhaps,  the  elimination  of 
diversity  is  a  proposal  whose  time  has  finally  arrived. 

Past  Congresses  have  failed  to  act  in  part  because  of 
resistance  by  elements  of  the  litigating  bar.    Other  things  being 
equal,  litigator.,  vould.  obviously,  prefer  to  have  the  added 
option  of  bringing  a  diversity  matter  £o  federal  court.  Each 
day.  however,  it  should  become  more  apparent  to  the  litigating 
bar  that  it  is  in  its  clear  interest  to  support  strong  measures 
to  reduce  the  overload  on  the  federal  judiciary  and  enable  the 
courts  to  handle  ch«ir  workload  in  a  more  considered  and  deliberate 
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fashion.    It  is  in  our  interest  as  attorneys  to  take  whatever 
measures  are  necessary  to  protect  the  integrity  and  character  of 
the  judicial  aystem. 

Another  auggestion  that  also  merits  serious 
consideration  is  the  creation  of  special  tribunals  to  decide 
certain  types  of  disputes  that  do  not  by  their  nature  require  an 
Article  III  court.    Federal  regulatory  and  welfare  programs, 
which  have  grown  so  dramatically,  generate  repetitious  factual 
disputes  of  no  interest  to  anyone  other  than  the  parties.  They 
must  now  be  presented  to  a  federal  court.    These  disputes  — 
which  arise  under  laws  such  as  the  Social  Security.  Federal 
Employers  Liability,  Consumer  Products  Safety,  and  Truth- 
in-Lending  Acts  —  could  be  resolved  just  as  fairly  in  an  Article 
I  tribunal.    And  they  could  then  be  resolved  much  more  quickly 
and  at  a  lower  cost  to  the  litigants. 

Arguably,  the  review  or  resolution  of  the  narrow  type 
of  factual  questions  that  inevitably  arise  from  a  regulatory 
regime  should  not  compete  with  the  general  criminal  'and  civil 
lurisdiction  for  the  attention  of  the  federal  courts.    If  a 
substantial  question  of  constitutional  or  statutory  interpretation 
arose,  it  could  be  referred  to  an  Article  III  court.  This 
suggestion  is  not  new.    It  was  made  some  five  years  ago  by  a 
Justice  Department  Committee  headed  by  Judge  Bork.    Since  then, 
however,  growth  both  in  the  regulatory  regime  and  the  burden  on 
federal  courts  make  its  serious  consideration  even  more 
appropriate. 
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All  of  Che  ideas  I  have  briefly  discussed  today  are 
worthy  of  your  fuller  consideration.    Judicial  self-restraint, 
regulatory  and  statutory  reform,  changes  in  federal  habeas 
corpus,  the  elimination  of  diversity,  and  the  creation  of  Article 
I  tribunals  could  improve  the  effectiveness  of  the  federal 
Judicial  system. 

In  a  book  published  just  last  year,  one  legal 
commencator  wrote:  ' 


"According  to  one  videly  quoted  estimate, 
if  the  rate  of  lawsuits  filed  in  federal 
courts  alone  during  the  decade  1965-1975 
continues  to  increase  as  it  has,  by  early 
in  the  next  century  federal  appellate  courts 
will  hear  more  than  1  million  cases  annually 
—  and  the  appellate  branch  typically  gets 
only  a  tiny  fraction  of  the  cases  decided 
by  the  trial  courts  each  year." 


Such  increases  are  unthinkable  if  the  federal  judicial  system  is 
to  play  the  important  role  confided  to  it.    Reform  is  not  only 
important,  it  is  essential.    As  Winston  Churchill  once  wrote; 


The  fuse  is  lit.  It  is  up  to  all  of  us  to  avert  the  threatened 
explosion. 


"Things  do  not  get  better  by  being 
left  alone.    Unless  they  are 
adjusted,  they  explode  with  a 


shattering  detonation. 
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THE  NATIONAL  CONFERENCE  OF  BAR  PRESIDENTS 
AMERICAN  BAR  ASSOCIATION 
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SU^iMARY 

THE  F3I  HAS  A  RESPONSIBILITY  TO  REPORT  ON  ITS  EXPERTence  with 
LEGISLATION  THAT  HAS  AN  IMPACT  ON  ITS  MISSION. 

Introduction  -  Mention  of  UNlRAC/ABSCAM/priority  case  work. 

Nota  iiiiportance  of  information  to  law  enforcement, 
(pages  1-2) 

Freedog  of  Information  -  Purpose  of  laws  good,  but  they  have 
ana  Privacy  produced  problems,    ^ost.  Reducing 

flow  of  information  from  sources, 
(pages  2-7) 

Tax  Reform  Act  of  1976  -  Purpose  of  Act  to  stop  abuse  of  taxpayer 
information.    But  Act  has  made  it  too 
difficult  for  FBI  to  obtain  information 
from  IRS.     (pages  7-11) 

conclusion  -  Review  of  this  legislation  will  put  us  in  a  better 
position  to  striJce  balance  of  critical  values 
(protection  of  society  versus  protection  of 
individual  rights),     (pages  10-11) 
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Thank  you,  Roger,  President  Smith*    Ladies  and  gentle- 
men, I  firft  want  to  thank  you  for  giving  me  another  opportunity 
to  appear  before  you.    The  last  time  I  was  here  was  about  two 
and  a  half  years  ago  at  the  midwinter  meeting  in  Atlanta,  Georgia. 
At  that  tine  I  was  just  finishing  my  first  year  in  my  present 
position,  and  I  talked  to  you  about  the  goals  of  the  FBI  and 
how  we  proposed  to  reach  those  goals  through  a  method  of  accounta- 
bility and  guidelines  that  would  assure  strict  adherence  to  the 
rule  of  law. 

In  the  last  two  and  a  half  years  you  have  seen  »ome 
of  our  efforts  to  make  realities  out  of  our  goals.    Some  of 
those  cases  have  been  relatively  high  visibility  cases. 

The  uniRAC  case  involved  the  investigation  of  rack- 
eteering in  the  docking  industry  from  Miami  to  New  York  on  the 
East  Coast.    It  was  one  of  the  items  that  I  mentioned.  There 
had  been  some  60  indictments  then.    Since  that  time  there  have 
been  over  120  indictments  and  over  105  convictions,  including  that 
of  one  of  the  top  labor  union  officials,  Anthony  Scotto. 

To  that  there  have  been  added  what  I  think  have  been 
«ome  very  impressive  indictments  and  convictions  against  orga- 
nized crime  from  the  West  Coast  to  the  East  Coast,  ones  which  I 
won't  fttop  to  tick  off  except  to  say  that  they  reach  some  of 
the  very  top  figures  in  the  organized  crime  enterprises  that  we 
have  in  this  country  today. 
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Vou  have  teen  the  re.ult.  of  the  ABSCM!  trials,  and  n«>re 
recently,  the  BRIIAB  case  here  in  Naw  Orleans.    Earlier  this 
week,  a  very  important  grand  jury  presented  a  number  of  indict- 
ment, which  people  believe  will  have  a  major  impact  on  the 
cartels  bringing  illicit  drugs  into  the  United  states. 

in  the  process  of  all  these  efforts,  we  have  been  look- 
ing  at  and  reviewing,  as  any  good  lawyer  would,  the  rules  under 
Which  ws  operate,  the  constraints  under  which  we  operate,  and 
the  legislation  under  which  we  operate.    Ke  are  also  examining 
and  discussing  the  competing  interests  and  values  that  we  find 
in  legislation  affecting  the  Bureau.    Today,  i  would  like  to 
focus  on  legislation  that  influences  the  management  of  information. 

AS  all  of  us  know,  the  key  to  effective  law  enforcement 
is  information,  whether  it  is  to  aolve  a  simple  bank  robbery  or 
to  conduct  the  long-term  undercover  operations  which  you  have 
seen  so  much  of  in  the  newspapers. 

Access  to  information  and  the  protection  of  the  legiti- 
mate «ources  of  information  given  to  us  on  a  confidential  basis 
are  vitally  important  to  us  and  hence  to  the  American  public. 

In  the  last  aeveral  years,  u„s  were  passed  that  were 
designed  to  protect  people',  privacy  and  to  open  up  government 
where  it  needed  to  be  opened  up.    I  refer  now  to  the  Freedom  of 
Information  and  Privacy  Acts  and  the  Tax  Reform  Act  of  1976. 
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These  laws  try  to  manage  the  availability  of  information. 
Because  of  that,  they  have  a  very  strong  bearing  on  what  we  in  the 
FBI  are  doing. 

These  laws  were  designed  to  provide  for  an  informed 
electorate  and  as  remedies  against  possible  abuses  in  government. 
But  their  effects  have  not  always  been  salutary.    We  believe 
we  have  an  obligation  to  weigh  the  impact  of  these  laws  on  our 
work  and  to  tell  Congress  of  our  findings.    This  process  has  been 
going  on.    Congress  is  now  reviewing  this  legislation  to  deter- 
mine whether  these  laws  need  to  be  fine-tuned. 

I  would  like  you  to  understand,  as  I  try  to  discuss 
them  with  you  today,  that  I  am  not  urging  or  suggesting  repeals 
or  massive  revisions  in  any  of  these  statutes.    We  want  to  bring 
to  bear  the  experience  that  we  have  had  in  law  enforcement  and 
the  important  values  to  be  served  by  an  effective  law  enforcement 
system  in  fine-tuning  errors  of  drafting.    We  should  have  the 
courage  to  go  beyond  the  symbolism  of  freedom  of  information  to 
make  sure  that  we  are  not  doing  damage  to  other  important  and 
valued  interests  in  our  society. 

The  Freedom  of  Information  Act  was  drafted  to  accomplish 
a  good  end.    Its  purpose  was  to  inform  the  public  as  fully  as 
possible  about  the  workings  of  government.    Any  cititen— in  fact, 
any  person  or  any  organisation  from  any  country— was  given  the 
authority  to  request  and  receive  information  from  the  executive 
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branch  of  Government.    And  many  did.    Promoting  open  government 
in  this  way  was  good  in  theory,  but  there  were  some  negative 
congequences. 

According  to  last  year'i*  figures,  only  five  percent 
of  requests  received  by  us  came  from  the  press  or  legitimate 
researchers  and  acholara.    m  contrast,  over  11  percent  of  the 
requests  were  from  prisoners.    For  the  Drug  Enforcement  Admini- 
atration  this  figure  reached  about  40  percent.    We  don't 
believe  all  these  prisoners  were  seeking  information  they  should 
properly  have.    Some  wanted  to  find  out  who  helped  the  police 
put  then  in  jail,    others  wanted  to  learn  about  our  capabilitieg 
and  limitations  in  general  to  be  better  prepared  to  continue 
their  criminal  activities.    Ifs  hard  to  Jcnow  what's  in  the 
mind  of  a  requestor,  but  some  requests  are  suspicious  on  their 
face.    We  know,  for  instance,  that  137  requests  were  submitted 
by  one  prisoner  who  was  a  reputed  organized  crime  hit  man. 
In  another  case  involving  convicted  murderer  and  Black  Liberation 
Army  leader  Joanne  Chesimard,  officials  found  327  individual  FBI 
reports  in  her  jail  cell  following  her  escape  in  1979. 

Public  officials  today  «re  also  utilizing  the  Act  in 
connection  with  public  corruption  investigations.  Subjects 
under  investigation  know  that  when  we  turn  their  requests  down 
on  the  basis  of  an  existing  law  enforcement  investigation,  we 
may  well  have  an  interest  in  them. 
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Kow,  the  drafters  of  this  Itglslatlon  dldn*t  inttnd 
for  the  Act  to  be  used  to  undermine  law  enforcement.  They 
created  exemptions  to  protect  critical  information.  Unfor* 
tunately,  the  exemptions  don't  always  work.    Kot  too  long  ago, 
we  ran  a  test  called  Operation  Mosaic  where  we  went  back  and 
reviewed  materials  that  had  already  been  released.    The  exemp- 
tions had  been  applied,  and  we  only  released  what  we  thought 
w«si  safe  material.    But,  the  problem  is  that  seemingly  innocuous 
information  can  be  combined  with  other  information  released 
perhaps  at  a  different  time  to  yield  a  clue.    Eometimes,  too, 
the  requestor  can  fill  in  gaps  with  his  own  knowledge.  Our 
reviewers  don't  have  any  idea  what  each  individual  requestor 
knows.    Moreover,  the  provisions  of  the  exemptions  are  narrow. 
It's  not  whether  information  would  tend  to  identify  an  informant. 
We  have  to  show  that  the  information  withheld  would  in  fact 
identify  him.    Of  course,  I  haven't  even  touched  on  the  issue 
of  human  error.    That's  a  separate  problem.    We've  greatly 
minimized  it,  but  it's  still  something  to  be  considered. 

In  Operation  Mosaic,  our  analysts  were  able  to  piece 
together  clues  and  deduce  information  from  released  materials 
that  should  have  been  protected.    We  are  extremely  concerned 
about  the  unintended  release  of  this  information,  but  it's  not 
our  only  worry.    We  have  found  that  our  sources  are  becoming 
increasingly  cautious.    They  aren't  confident  we  can  protect 
their  identities.    I'm  talking  now  about  sources  of  every 
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variety,  not  just  crimintl  informants.    There  are  judges,  business 
men,  other  law  enforcement  agencies,  even  overseas  police  agencies 
who  ara  refusing  to  cooperate,    whether  they  have  a  detailed 
understanding  of  how  the  law  works  or  not-and  some  do-they  just 
won't  take  •  chance.    Their  perception  is  that  it's  not  safe. 
This  is  reducing  the  information  we  get,  and,  though  it's  dif- 
ficult to  measure  precisely,  it's  also  reducing  our  effectiveness. 
This  impact  is  perhaps  greatest  in  our  organized  crime  program 
and  in  our  foreign  counterintelligence  program,  areas  where  we 
need  the  cooperation  of  private  citizens  most. 

There  are  other  things  to  consider  about  FOIA.    In  1980 
we  received  over  15,000  FOIPA  requests.    The  direct  cost  to  us 
was  $11.5  million.    Government-wide  cost  was  about  $57  million. 
To  administer  our  program  properly,  to  try  to  meet  the  deadlines 
prescribed  by  the  Act,  we  have  almost  300  full-time  employees 
processing  these  requests.    This  includes  over  30  Special  Agents. 
Even  with  this  staff,  because  of  the  flood  of  requests,  we  weren't 
able  to  meet  these  deadlines. 

You  might  be  interested  to  know  that  when  the  amendments 
to  the  Act  were  passed  in  1974,  Congress  estimated  additional 
annual  Government-wide  costs  to  be  between  $40,000  and  $100,000. 

We  believe  that  the  Act  should  be  fine-tuned  to  eliminate 
some  of  these  problems.    We  have  sent  our  recommendations  and  a 
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raport  ot  our  own  «xp*ritnc«  to  tht  Dtptrtmisnt  of  Justict. 
Thty  will  b«  wrking  with  the  Congrti*  to  datennine  what  cor- 
rtctivt  Kaaiurei  ahould  b«  taktn.    It  it  not  proper  for  me  to 
diicuii  the  ipecifici  with  you  now.    However,  I  think  that 
the  Act  can  be  fine-tuned  without  gutting  it»  eiiential  pro- 
viiions.    We  are  committed  to  the  purpoie  and  philosophy  of 
freedofn  of  Information.    Whatever  changes  are  »ada,  I  am 
confident  that  the  law  will  remain  an  extremely  useful  vehicle 
for  informing  the  public. 

The  Tax  Reform  Act  of  1976  is  another  law  that  is 
affecting  the  flow  of  information  we  need  to  conduct  criminal 
investigations.    2t  was  designed  to  prevent  government  ebuse 
of  tax  information  collected  by  the  Internal  Revenue  Service. 
It  says  that  IRS  agents  nay  not  p&ss  on  information  about  crimes 
included  on  e  taxpayer's  return  unless  ordered  by  a  judge. 
This  seems  reasonable,  but  troubling  problems  have  arisen. 

One  is  time.    It  takes  too  long  to  get  information 
from  the  IRS.    Delays  average  two  months,  but  longer  delays  up 
to  nine  months  are  not  unusual.    Investigations  cannot  often 
be  held  up  this  long.    The  result  is  that  we  ere  forced  to 
spsnd  additional  time  seeking  information  that  is  already  in 
the  hands  of  the  Government.    Sometimes,  we  Ciin't  get  it  at 
ell. 

There  is  another  problem  ass^.'^x     /  with  this  law. 
Usually,  we  don't  know  what  the  SRS  has.    And  they  can't  tell 
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u.  th.t  they  h.v.  lnfor«.tion  r.l.ting  to  crime.  .„a  wh.t  the 
nature  of  the  in£cm*ticn  i..    with  .uch  information,  we  could 
90  to  .  court  .nd  .how  the  relevance  of  the  infonnation  to  our 
inv..tig.tion.    Without  it,  we're  left  in  a  Catch-22.    He  can't 
•ik  for  what  we  don't  know  about. 

There  i,  one  aore  very  damaging  cor.iequence  of  thii 
law.    It  prevents  u.  from  working  clo.ely  with  the  iRS  in  case, 
in  Which  we  both  have  .n  intere.t.    The  irs  ha,  highly  .killed 
Investigator,  capable  of  tracing  fund,  .nd  analyzing  £i„.„cial 
transaction,  connected  with  criminal  activity-esp.cially  in  the 
area,  of  white-collar  crime,  public  corruption,  .nd  narcotics. 
Before  the  l.w  w.,  passed  there  wa,  .ignificant  cooperation, 
.h.ring  of  information,  .nd  u,e  of  iRS  .xperti.e.    Now  Agent-to- 
Agent  cooper.tion  h.s  cea.ed.    Thi.  cre.te.  the  duplication 
problem  that  i  mentioned  before,  but  it'.  „ore  th.n  th.t.  Close 
coor(5in.tion  of  .ffort  .ometime,  yield,  re,ult,  that  neither 
agency  could  .chieve  .eparat.ly. 

I  .hould  emphasire  th.t  the  probl«n  i.  not  with  the 
IRS  or  the  FBI  but  with  the  Act  it.elf.    At  the  .ame  time,  if. 
only  human  for  our  Agent,  to  be  r..entful  when  .  regue.t  ..nt  to 
the  IRS  get,  turned  down.    And  thi.  re.entment  i,n't  conducive 
to  cooper.tion  when  it  i.  pos.ibl.. 

Actu.l  c.,e,  .how  ju.t  wh.t  ■  ham.tringing  effect  the 
Is--  Is  h.ving.    During  .n  organired  crime  RiCO  inve.tigation. 
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tvo  individuslf  cslltd  th«  »oth«r  of  a  Covtrnaint  witntii* 
Th«y  idttntified  thtmnelvti  as  ZRS  aganta  who  vara  intaraitad 
in  locating  har  aon*    tha  gava  than  tha  infornation*  24itar, 
tha  son  aakad  ua  to  chacX  to  aaa  If  tha  cillari  vara  bona  fida* 
Va  than  csllad  tha  IKS  to  datarmina  if  tha  contict  wai  authan- 
tic,  but  thay  told  ua  tha  Act  prohibitad  confiming  or  danying  it* 

A  aacond  axanpla  Involvai  a  public  corruption  invaiti- 
gation  of  ■  atita  asiaiiblyman*    Wa  baliavad  he  wai  illagilly 
influencing  tha  razoning  of  proparty  for  hii  own  giin»  During 
our  invaitigitioni  wa  diacovarad  thit  tha  ZRS  hid  alraidy 
conducted  in  inveitigition  of  thii  asattar*  Unfortunitaly, 
thay  vara  unibla  to  furniih  thii  infomation  to  ui*    Wa  had  no 
choice  but  to  try  to  gat  it  ourielvei*    We  were  avantuilly 
eucceaaful,  and  in  thii  cue,  juitice  wiin*t  fruatrited*  But 
it  cane  at  nuch  greater  expenie*    Zt  took  six  FBI  Agents  three 
anntha  to  accomplish  whst  had  alresdy  been  eccomplished,  to 
provide  infomation  thst  wss  alresdy  held  by  snother  Governmint 
agency* 

Zn  a  third  cage,  we  chsrged  a  drug  smuggler  with 
Federal  nsrcotics  violstions*    Hhst  we  reslly  wsnted,  however, 
wss  to  bring  additional  chsrges  under  the  HICO  statute*  This 
required  ZR5  coopers tion  which  we  sought  rapestedly  without 
success*    We  contsctad  the  U*  8*  Attorney's  Office  to  see  what 
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could  b*  don«.    But  again,  tha  word  cana  back  that  tha  nacaa- 
aary  and  pertinent  financial  data  could  not  ba  Mda  availabla, 
Aa  a  raiult,  we  droppad  tha  XICO  portion  of  the  caaa,  «nd  the 
aubjact  was  only  chargad  with  tha  «uch  less  substantial  offanae. 

Wa  presented  these  axanplaa  in  testimony  to  Congress 
aofae  tine  .go.    They  ure  also  reviewing  thie  i.w  to  determina 
to  what  extent  it  needs  to  be  refined.    As  with  the  Fraadon  of 
Infornation  Act,  I  don't  balieve  it  will  be  nacess.ry  or  desirable 
to  change  the  law  ao  radically  that  it  faila  to  accon>plieh  what 
was  originally  intended.    Controls  und  checks  will  remain;  but 
di.closure  procedures  will  be  streamlined,  and  tha  fectual  ehow- 
ings  required  will  be  eimplified  and  clarified.    Taxpayer  infor- 
mation will  continue  to  receive  eubstantial  protection.    And  no 
information  will  be  released  without  some  kind  of  accountability. 

well,  I  have  taken  your  time  to  tell  you  about  some 
problem  areas.    As  you  know  from  what  I  said  at  the  beginning, 
I  am  proud  of  the  progress  that  wa  have  made  and  the  progreas 
that  wa  are  going  to  continue  to  make,  but  we  have  to  have  the 
courage  to  say  whan  we  believe  that  the  legislation  haa  exceeded 
ite  intended  purpose  and  created  unreasonable  restrainta  upon 
effective  law  enforcement. 

In  our  eociety,  there  are  two  Very  important  value*  to 
preaerve.    One  is  an  almoat  eacred  desire  of  our  citizens  to 
be  let  alone  and  the  other  is  the  increasingly  selective  demanda 
of  our  eociety  to  be  kept  eafe  and  free. 
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This  xtqulrti  tha  •trikinf  of  *  erltlcal  b«lAnc«#  and 
how  wt  itrika  thii  l>4lAnct#  it  •••am  to  m9,  ylll  dtttrmlnt  our 
futurt  At  A  land  of  ordtrtd  liberty • 

Wt  AA  lavytrt  mutt  ttk«  our  pArt  in  thAt  dtclilvt 
bAlAncA  Atriking*    2n  trying  to  prtiant  our  CAia  to  you#  we 
Vint  you  to  understand  thAt       Art  not  againit  fratdon  of 
informAtion  or  againit  protecting  tax  inforaation* 

Kt  art  trying  to  itrikt  a  difficult  balanct  lo  that 
•ociety  can  bt  ktpt  laft  and  frtt  without  unnactiiary  intrusion 
into  individual  libtrty. 

Ht  hopt  that  you  will  htlp  ui  in  that  difficult  task. 

Thank  you. 
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THE  EMERGING 
IDEAL  OF 

COURT  UNIFICATION 

BY  LAKKY  C.  BEKKSON 


Little  by  little,  scholars  and  reformers  have  outlined  the  mam  features  of 
court  unification.  Here  is  how  the  idea  became  what  it  is  today. 

372  Judlcalare/l'ttlume  60,  S'umber  8/March.  1977 

RtproduMd  with  the  permiwion  of  the  copyrif  ht  holder  from  Judicature,  v.  60.  Mar.  1977: 372-3S2. 
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The  concept  of  court  unification  has 
hecn  central  to  iiejrl>  e\ery  proposal  for 
state  court  reform  in  thi>  century.  But  like 
mjn\  einerginjj  tojuepts.  it  means  difTerent 
ihiiig^  lo  clifferent  people  There  scem  to  be 
,  maii\  definition-*  js  there  are  nu!i\ichiaK 
uith  ulej'*  about  how  courts  "ouKlit"  to  be 
or}!aiiii/ed 

What  folhms  Nhould  not  he  con%tr»ed  as 
atinj;  ( oiirt  unifn  ation  Although  there 
i>  o\eru helming  norinatue  support  for  the 
iontept  of  tourt  unification  among  judges, 
4ttorne\s  and  practitioners,  tht.'e  is  bttle 
empirual  e\ideiue  that  a  unified  systeinjs 
"better"  than  a  lumumfied  one.  Indeed,  two 
important  theorelKal  \\orks»  one  by  Dasid 
Saan  and  the  other  by  Geoffrey  Callas  in 
The  Jwittce  System  Journal.  ha\e  recently 
suggested  that  a  highlv  centralized  judicial 
>\stem  mav  actually  be  dysfunctional.* 
Bt>tli  aitules  are  prosocatise  and  per^ua* 
sKe.  but  before  esalualing  the  consequences 
uf  court  unification,  we  should  agree  on  just 
*     what  court  unifiiation  means;. 

A  rc'siew  of  the  literature  reveals  a  unified 
court  s\stem  comprises  fise  basic  compo- 
nents, tonsolidalion  and  simplification  of 
«ourt  structure,  centralized  rule»making. 
centralized  manngeinenl.  centralized  bud- 
geting and  state  financ  ing.  We  will  consider 
each  of  these  in  turn. 

Consolidation  and  simplification 

If  any  single  element  is  at  the  heart  of  court 
unification,  it  is  the  consolidation  and  s.iii- 


Thij  Articlr  ij  part  of  a  inttt  tludy  brine  prrpifed 
«mler  Rrint  number  76-Nl-99-Oi24  ffwm  the  Nitwnil 
Inslilule  of  Law  EnfoKTmrnI  And  Criminal  Justic*. 
Uw  Enforcrmrnt  \*»i»tance  Admint$tfahon.  U  S  Dc- 
putmrnl  «f  jmtice.  Virw*  and  opinions  cxprcjied  in 
(hij  artule  arr  Ihc^r  o!  thr  author  and  Jo  nol  nc».^jafi 
\y  rcprc*<nt  the  ofBcitl  poiinon  or  poIici«  of  ihc  V  S 
Department  of  justice. 

'n>r  author  wuhw  lo  thank  project  director  Allan 
Ashman  for  hit  valuabk  contultation  and  advice  dur- 
ing the  prrpamiion  of  ihr  article  A  special  note  of 
ifcanks  It  a]»o  extended  to  James  Alfini,  Susan  Carbon. 
ICaxen  Knab  and  John  Ryan  who  read  and  commenled 
on  railter  drafts 

1  Geoffrey  Gal  las.  Vie  Contenticnat  Wudom  of 
StaU  Court  Administration  A  Critical  Assessment  and 
«  AtUmatit^  Approach.  2  JtSTICE  SYSTEM  JOURNAL 
35-55  iSpnnjt  1976)  and  David  Saarl.  Modtm  Court 
KtoMntment  Tmds  in  Court  Organization  Con- 
ctpt^lyTS,  2  JCSTICE  SVSTtM  JOURNAL  19-33 (Sprlnf 
1976) 


plification  of  court  structure.  At  the  turn  of 
the  century.  Uoscoe  Pound  \ehemently  at- 
tacked the  multiplicity  of  courts.*  fie  wrote 
fasorably  of  the  English  Judicature  Act  of 
1873  that  consolidated  fi\e  appellate  courts 
and  eiglit  courts  ^f  first  instance  into  one 
Supreme  Court  of  Judicature.  That  Act  es- 
tablished a  two-tier  svstein  that  included  a 
single  court  of  final  appeal  and  a  single  court 
of  first  instance.  "This  idea  of  unification." 
stated  Pound,  "has  proved  the  most  effec- 
tive," and  deserved  "careful  study  of  Ameri- 
can lawyers  as  a  model  judicial  organiza- 
tion," 

Trial  courts:  Every  scholar,  jurist  and 
commission  member  since  Pound  has 
agreed  that  the  number  of  trial  courts  must 
be  reduced,  but  they  have  disagreed  over  the 
exact  number  that  should  exist  Pound  origi- 
nally suggested  that  there  be  only  one,  but  in 
!940  he  revised  his  thinking,  flis  famous 
"Principles  and  Outline  of  a  Modern  Uni- 
fied Court  Organization"  proposes  that  the 
single  Court  of  Justice  (Supreme  Court  of 
Judicatiire)  be  composed  of  three  branches 
instead  of  two,^  At  the  apex  of  the  hierarchy, 
there  was  to  be  a  "single  ultimate  court  of 
appeal."  Next,  there  was  to  he  a  "superior 
court  of  general  jurisdiction"  for  all  civil 
and  criminal  cases  "above  the  grade  of  small 
causes  and  petty  offenses  and  violations  of 
municipal  ordinances."  Finally,  county 
courts  should  handle  "small  causes." 

Between  the  two  Pound  statements,  the 
American  Judicature  Society  developed  a 
model  judicial  article  at  the  request  of  the 
National  Municipal  League/  It  called  for 
creation  of  a  general  court  of  justice  with 
three  departments:  a  supreme  court,  a  d;s« 
trict  court  and  a  county  court.  Its  authors 
apparently  intended  the  county  court  to 
have  original  jurisdiction  over  civil  cases  up 
to  $500  and  criminal  misdemeanors.  The 

2.  Roscoe  Pound.  Thg  Causes  of  Popular  Dissatis- 
faction with  the  Administration  of  Justice,  a  speech 
delivered  at  the  annual  meeling  of  the  AmeHcan  Bar 
Assoctalion  in  St-  Paul.  Minnesota.  August  29. 1906,20 
JOL'R^iAL  OF  THE  AMERICAN  JUDICATURE  SOCIETY 
178. 1S3<  February  1937)  , 

3  Roscoe  Pou  nd.  Principles  and  Outline  of  a  Sfodem 
Unified  Court  System,  23  JotmNAL  Of  THE  iUERiCAN 
Judicature  S(x:iety  225  (April  1&40) 

4  Model  Judictary  Arttcie^  3  Journ'al  OF  THE 
AMERICAN  Ji;dicatdre  Society  132  (February  1920) 
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district  court  was  to  have  original  jurisdic- 
tion in  all  other  cases. 


The  Parker-Vanderbilt  Standards  of  1938 
made  onl>  passing  reference  to  the  fact  that 
states  should  adopt  a  unified  judicial  system 
and  did  not  discuss  court  structure  explicit- 
ly. It  is  clear,  however,  that  the  American 
Bar  Association  committee  which  developed 
those  standards  did  at  least  implicitly  ap- 
prove the  two 'tier  trial  court  system.* 

Since  1940,  there  has  been  mixed  reaction 
to  the  two-tier  trial  court  proposal.  The  Mu- 
nicipal League's  Model  State  Constitution 
of  1942  Withdrew  its  explicit  endorsement  of 
the  two-tier  system^  though  the  American 
Judicature  Society  continued  its  support/ In 
1063.  the  League  changed  its  position  again 
and  proposed  "a  supreme  court,  an  appellate 
court  and  a  general  courts  and  . . ,  such  infe- 
rior courts  of  limited  Jurisdiction  as  may 
from  time  to  time  be  established  by  l&w.'"' 

5  Arthur  T.  Vanderbllt.  Mlmmum  StaKdaKDS  or 
JUDiciAi.  ADMiNiSTIWTJON  263  (The  Uw  Center  of 
Nrw  York  University,  1W9)  Sfe  alio,  Standardt  of 
AdmtnUtration  Adopted,  22  jlouiiNAL  OF  THE  AM£fU- 
CAN  JUDICATVRE  SOCIETY  66  {Aufust  193S). 

6  Mode! Judiciary  ArtUUtmd comment  ThtreoruSB 
iOVBtiAL  OF  THE  AMEWCA.N  JirDICATUItE  SOCIOY  51. 
53{Auxu5l  1M2). 

7  Nttiona)  Munlctpil  Lea](ue.  Model  State  Con- 
STTTVnoN  21  (N'ew  York  Nillonal  Municipal  Learue. 
19A3). 


In  1962»  the  American  Bar  Association 
had  also  called  for  a  two-tier  trial  court 
system,  a  trial  court  of  general  jurisdiction 
known  as  the  district  court  and  a  trial  court 
of  limited  jurisdiction  known  as  the  mag- 
istrate's court.*  In  1967,  the  President's 
Commission  on  Law  Enforcement  and  Ad- 
ministration of  Justice  implied  its  accept- 
ance of  the  two-tier  system  when  it  de- 
termined that  Michigan  had  "provided 
for  a  fu:iy  unified  court  system,  including 
one  statewide  court  of  general  jurisdiction 
and  statewide  courts  of  limited  jurisdic- 
tion . .  The  Advisory  Commission  on  In- 
tergovernmental Relations  in  1971  also  im- 
plicitly accepted  the  two-tier  system  when  it 
stated  that  the  North  Carolina  constitutional 
amendment  of  1962  "provided  for  a  unified 
judicial  system  consisting  of  a  supreme 
court,  superior  court  and  district  court."'° 

More  recent  commissions  have  rejected 
the  two-tier  trial  court.  In  1971.  the  National 
Conference  on  the  Judiciar>  prescribed 
"only  one  level  of  trial  court. . .  -  Separate 
specialized  courts  should  be  abolished/'^ ^ 
The  following  year,  the  National  AdMSory 
Commission  on  Criminal  Justice  Standards 
and  Coals  recommended  that  "all  trial 
courts  should  be  unified  into  a  single  trial 
court."'*  In  1974,  th  e  American  Bar  Associa- 
tion Commission  on  Standards  of  Judicial 
Administration  declared,  "The  court  of  orig- 
inal proceedings  should  be  organized  as  a 
single  court.""  That  same  year,  the  Minne- 


8.  Glenn  rt.  Winters.  A.Bji  Houte  of  Delcgaiei 
Approcti  Model  Judicial  Article  for  State  CoMtitw 

tions*  45  JOVnSAL  OF  THE  AMERICAN  JlTDICAlVRE 

Society  279,  280  (April  1»62). 

'  9.  President's  Commlsston  on  Law  £nforcem«nt  and 

Administralion  of  Justice,  Tasx  Force  Refort  The 

Coimrs  83  (Wjuhinfion  Co\emmen(  Prinhnt  Of^ce. 

1867). 

10.  Advisor>  Commission  on  Inter jto>ernmenUl  Re- 
Iiiions,  State-Local  Rklatioxs  ts  the  Crimlsal 
Justice  System  91  {Washfnron.  Co\ehimeni  Print- 
int  Office,!  97 1). 

11.  National  Conference  on  iht  Jvdlriux ,  Conim$us 
Statement  of  the  Sational  Conference  on  the  Judiciary 
injv*  TICE  IN  THE  STATES  266  <Sl.  Paul,  West  Publish- 
Inn  1971). 

12.  National  Ad\isor>  Commission  on  Criminal  Jus* 
lice  Standanis  and  Goals,  Courts  164  (Washington. 
Coemment  PrlnlfnK  Otfice  1973). 

13  Amefican  Bar  Association,  Standards  Relat* 
INC  TO  Court  Organization  17  (Chiraj^o.  American 
Bar  Association,  1974) 
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50ta  JudKial  Coiuuil  stated  th^l  a  unified 
i>%lcm  '1hla>  ouU  one  trial  court/'*^ 

A  number  of  iominenlalor%.  NU<.h  as  Glenn 
B  \Vi»tcr>"  and  James  Ca/ellJ*  aho  prefer 
(he  siii>;le  trial  tourt  ()rher%  have  been  rc- 
hutaiit  to  lake  a  stand  or  have  '•hdted  their 
positiOHN  Perhap^  Allan  ANhman  and  Jef- 
frev  ParneNs  be>t  reflect  Che  retent  siholarl). 
thmkinK  on  the  >ubje(t. 

One  >Uti>\Mde  kxhixX  of  Keneral  lunsdiihon 
prohahK  i>  all  ihjt  iv  required  v.uhin  a  unified 
«,.»uft  H\>l»'m  Htm  ever,  under  i^rtain  circiim- 
%l4iM«*>.  a  tjle-wide  limiled  lunvditlion  <.ourt 
mtghl  flint  (ion  ntiite  well  and  differ  little  from 
JiM>ioik>.  of  a  single  >tate-wide  trial  tourt  of 
jCener^l  jiiri^dution  vvhich  hjndle*  only  minor 
matters  Consniueiitlv.  it  is  po^Mblc  for  a  >vvtcm 
siith  tvvo,  three  or  even  four  lev  eh  of  courts  to  be 
iharact<?rized  as  having  a  -.implified  court  struc- 
ture The  U'v  lies  not  in  the  number  of  courts 
haiidluiK  »ase*  but  in  the  state's  method  for 
haricnin^  *  jx-s  l>ron,{ht  Wfore  its  courts  *' 

Intcnncdiate  appellate  courts:  Roscoe 
Pound  did  »ot  lonttJiipIate  an  mterniedi'atc 
toiiitof  appeals.  Ill  1940.  he  explicitly  reject- 
ed the  ulea.  sav  mjj  "there  would  b(?  no  need 
of  mteriiietliate  tnbuJials  of  any  iort  **  The 
Anient  ail  Judi<.atiire  Stxicty  and  its  repre- 
sentatives have  agreed  For  example,  in 
1967.  Glenn  Winters  wrote  a  compelling 
argument  for  t-onsolidating  intermediate  ap- 
(xjllale  t^ourts  with  supreme  courts  " 

But  the  majority  of  proposals  m  the  past 
two  decades  have  recommended  an  interme- 
diate tt)urt  of  appeals.  The  American  Bar 
Association's  Model  judicial  Article  of  1962, 
the  National  Municipal  League's  Model 
Slate  Constitution  of  1963,  the  American 
Bar  AsscK  lation's  Standards  of  197 4.  and  the 
Miiinest>ta  Judicial  Council  Report  of  1974 


14  Minnesota  Judicial  Council,  A  SURVEY  OF  Um- 
f    Court  Orcamzatioss  6  (1974). 

15  See.  eg^TKt  Que  for  a  Tteo-Uctl  State  Court 
Syttrm.  W  JUdiCaTVRE  I85<Februixy  1967) 

16  janrt  GaMll.  State  Trial  Ccurtt.  An  Odystev 
Mo  Faltering  Burraucracitt,  8  San  DiECO  Uw  Re- 
v«w  275.  331  <Mar<.h  I97i)  In  a  later  article  he 
r«ott.2e<l  the  utility  of  both  modeU  See  Ctzell, 
Lcicer  Court  Untficatton  tn  the  American  States.  1674 
ARIZONA  State  Law  Journal  653 

17  Allan  Ashnun  and  Jeffrey  Panics*.  Vie  Concept 
of  a  Inificd  Court  System.  24  DePaijl  Uw  Review  1. 
2^  (Fall  1974) 

18  TU  Case  for  a  Twy-Utel  State  Court  System, 
svpran  15 


have  all  endorsed  such  a  court,  and  other 
reports  have  given  implicit  approval  In- 
deed, the  American  Judicature  Societ>  cur- 
rentl>  supports  this  reform. 

Despite  the  growing  acceptance  of  mter- 
mediate  appellate  courts,  'Jtich  courts  ma> 
not  be  essential  to  a  unified  court  svstem 
There  seems  to  be  an  unstated  assumption  m 
many  proposals  that  intermediate  courts  of 
appeal  should  be  established  only  in  states 
burdened  by  extremely  heavy  caseloads. 
This  notion  was  made  explicit  by  the  Na- 
tional Conference  on  the  Judiciary. 

If  the  appellate  caseload  i$  too  great  for  a  single 
court  to  adequateiv  perform  its  tasks  of  correcting 
errors,  developing  law  and  superv  ismg  the  courts 
below,  serious  consideration  should  be  given  to 
creating  an  intermediate  appellat*  court.'* 

As  has  been  observed,  considerable  disa- 
greement has  prevailed  over  the  exact  struc- 
ture which  best  typifies  a  simplified  and 
consolidated  state  court  s>stem.  The  four 
principal  models  which  have  emerged  are 
presented  in  Figure  1« 

Pound's  1906  model  has  little  support 
among  modern  scholars.  In  practice,  it  is 
found  only  in  Idaho  and  South  Dakota.*^ 
The  Pound  model  of  1940  is  mor^  popular 
among  scholars,  but  it»  too,  is  found  in  a 
pure  sense  in  only  three  states.  Hawaii, 
Rhode  Island  and  Virginia.  Twenty-four 
states  diverge  from  this  model  because  they 
have  intermediate  courts  of  appeal.*'  Others 
have  more  than  two  trial  courts  and  thus  do 
not  fit  the  model  « 

The  1962  ABA  model  exists  only  in  Flori- 
da and  North  Carolina.  California  and 
Maryland  approach  this  model.  Only  Illi- 
nois and  Iowa  follow  the  ABA  model  of 

19  Ntlional  Conference  on  the  Judiciary,  supra 

1 1  See  also.  Advisory  Commission  on  Interiovemmen- 
ta!  Relations,  supra  n.  10.  at  88. 

20  See  Law  Enforcement  Assistance  Administra* 
tion.  National  Survey  or  Court  Organization 
(Washinfton  Government  Prinlin|  Office.  1973)  and 
SUPPLEME.NT  (1975)  .     .    ^.  J 

21  Alabama.  Anzona.  Californ.a.  Colorado.  Florida. 
Ceorcla.  llUnoii.  Indiana,  Louisiana.  Maryland.  Mas* 
sachusetts.  M.vhl|fan.  Missouri.  New  Jersey.  New  Mex- 
ico. N'ew  York.  North  Carolina.  Ohio.  Oklahona.  Ore- 
jton.  Pennsylvania.  Tennessee.  Texas,  and  Wajhingtcn 

22  Alaska,  Connecticut.  Kansas,  Kentucky.  Maine. 
Minnesou,  Montana,  Nebraska.  Nevada,  New  f  imp- 
shire.  North  Dakota,  South  Carolina,  Utah.  Vermont. 
West  Virfinla,  Wisconsin,  and  Wyominf . 
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Models  of  state  court  organization 


Major  Trial  Court 


Minor  Tnal  Court 


Mo<*«l  A                  Model  B 

Pound  (1906)             Pound  (1940) 

Model  C 

ABA  (1962) 

Model  D 

ABA  (1974) 

Supreme  Court 

Supreme  Court 

Supreme  Court 

Supreme  Court 

llnaJ  Court 

Major  Trial  Court 

Intermediate 
Appellate  Court 

Intermediate 
Appellate  Court 

Minor  Trial  Court 

Tnal  Court 


1974  Most  states  do  not  fit  the  model  he- 
cauH'  the>  have  too  man>  trial  courts.  Ala- 
bama, New  York,  Oklahoma.  Penns>I\ania. 
Tennessee  and  Texas  have  more  than  one 
intermediate  appellate  court. 

To  surnnmrizc,  proponents  of  court  unifi- 
cation generally  agree  that  court  structure 
should  be  consolidated  and  simplified. 
There  should  be  no  more  than  one  trial  court 
of  general  jurisdiction,  no  more  than  one 
trial  court  of  limited  jurisdiction  and  no 
sp^'cialized  courts  Despite  some  controver- 
sy, the  trend  also  appears  to  be  in  the  direc- 
tion of  creating  an  intermediate  appellate 
court  when  caseloads  warrant  it  and  creating 
a  single  trial  court  of  original  jurisdiction. 

Centralized  rul«*maklng 

Before  1848,  American  courts  controlled 
their  own  procedure.  But  in  that  year  New 
York  adopted  the  Field  Code  which  eventu- 
all>  served  as  a  model  for  almost  all  the 
other  states  It  divided  responsibility  for 
judicial  administration  between  the  judici- 
ary and  the  legislature.  The  result  was  al- 
most total  legislative  control. 

By  the  turn  of  the  century,  reformers 
could  sec  the  negative  effects  of  the  Field 
Code  and  were  suggesting  alternatives.  In 
October  1914,  the  American  Judicature  So- 
cict>  published  the  first  draft  of  its  State- 
Wide  Judicature  Act  which  proposed  vesting 
most  rule- making  authority  in  a  judicial 
council  "  This  position  was  reiterated  in  the 

23  Amtnc»n  judicature  Soclci>»  First  Draft  of  a 
Slate  Wide  Judicature  Act.  Bl/LLriLN  VII  137-09  (Oc» 
rober.  I9I4> 


second  draft  in  1917.'*  The  council  was  to 
be  granted  authorit)  to  (1)  reduce  or  expand 
the  number  of  judges  of  an>  superior  courts, 
(2)  make  court  rules  prescribing  (he  duties 
and  jurisdictions  of  masters  and  district 
magistrates.  (3)  make,  alter  and  amend  all 
rules  relating  to  practice  and  procedure,  and 
(4)  establish  all  rules  and  regulations  relat* 
ing  to  clerks  and  jur>  commissioners.  The 
National  Municipal  League's  Model  Judi. 
ciaf  Article  of  1920  also  placed  rule-making 
power  within  a  judicial  council. 

By  1938.  these  proposals  had  fallen  Into 
disfavor.  The  American  Bar  Association  rec- 
ommended that  "full  rule»making  power  be 
vested  in  the  courts."  and  in  1940,  Roscoe 
Pound  agreed  that  the  rule»making  power 
should  be  "restored"  to  the  judiciary.  Two 
years  later  the  National  Municipal  League 
adopted  a  revised  judicial  article,  which 
provided  the  councils  with  essentiall)  the 
same  authorit)  as  the  1920  model  but  sub- 
jected their  power  to  regulation  b>  the  legis. 
laturo. 

By  1962,  proposals  vesting  rule»making 
power  in  any  bod>  other  than  the  state's 
highest  court  were  rare.  That  >  ear.  both  the 
American  Bar  Association  and  the  National 
Municipal  League  proposed  that  state  su- 
preme courts  should  have  full  rule«makinfe 
authority  over  court  practice  and  procedure. 
In  keeping  with  its  1942  recommendation, 
however,  the  League  still  envisioned  a  role 
for  the  legislature,  albeit  a  more  limited  one. 

24  Americjin  judicature  Society  Second  Draft  of  a 
Statt'SMde  Judicature  Act,  BULLETIN-  VILA  77-80 
(March.  1017), 
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Model  C 

National  Municipal 
League  (1942) 


Judicial  Council 


Model  D 

Amen  can  Bar 
Association  (1974) 


Legislature 


Supreme  Court 


In  this  recommendation,  the  League  provid* 
ed  that  court  rules  could  be  changed  by  a 
Iwo-thirds  vote  of  the  legislature."  Since  the 
League  s  proposal,  almost  every  commission 
rrport,  scholar  and  jurist  has  recommended 
that  rule-making  authority  be  vested  in  the 
state  $  highest  court. 

Four  major  models  (hat  discuss  the  locus 
ol  rulc-maklng  authority  have  evolved  since 
1914.  They  are  summarized  in  Figure 2. The 
ABA  model  (1974)  closely  approximates  the 
situation  in  most  states  today.  Thirty-two 
states  vest  the  authority  exclusively  in  the 
supreme  court.**  Eight  place  it  partially  in 
the  court,  and  ten  place  it  elsewhere— either 
in  judicial  councils  or  state  legislatures.  The 
lefislature  has  no  veto  power  over  rules 
promulgated  in  twenty-one  of  the  thirty- 
two  states  where  the  court  has  exclusive 
rule-making  authority. 

To  summarize,  all  recent  court  unification 
proposals  recommend  that  rule-making  au- 
thority be  vested  in  the  supreme  court,  un- 
encumbered by  legislative  veto. 

Ctntraiiz«d  mtntgctntnt 

In  the  first  and  second  drafts  of  its  State- 
Wide  Judicature  Act  (1914  and  1917),  the 
American  Judicature  Society  divided  ad- 
ministrative responsibility  for  the  fudicial 
s>stem  between  a  council  and  the  chief 
justice.  For  example,  the  council  was  as- 
signed the  power  to  appoint  the  clerk  of  the 
General  Court  of  Judicature  and  to  establish 
clerk  s  offices  throughout  the  state.  The  chief 

i5  N»t»owJ  Municipal  Letjfue,  tupm  n.  7.  At  14 
26  Ste  Jeffrey  P*n>«»  And  Chn'i  Korbakes. A  STUDY 
or  TiiE  PnoccDuiuL  RuLt>MAiaNC  PowEn  w  the 
UmrD  Statm  (Chtcajco  American  judicuurc  Socie- 
1873) 


justice  was  granted  authority  to  assign  Judg- 
es to  the  various  divisions  of  the  court,  direct 
judges  to  perform  judicial  duties  in  two  or 
more  divisions,  and  transfer  cases  from  one 
division  to  another. 

Among  early  reformers,  the  idea  of  strong 
centralized  managc<iient  was  still  immature. 
In  1920,  the  National  Municipal  League 
suggested  that  the  judicial  council  should 
regulate  the  duties  of  the  clerk  and  his 
subordinates  and  all  other  ministerial  offi- 
cers, while  the  chief  justice  should  gatherand 
publish  an  annual  report  on  the  business  of 
the  courts  and  the  state  of  the  dockets.  The 
chief  justice  was  granted  authority  to  nomi- 
nate the  clerk  of  the  General  Court  of  Justice 
and  assign  district  court  judges.  Control 
over  calendars  and  the  assignment  of  judges 
within  district  and  county  courts  was  given 
to  the  local  presiding  judge. 

As  the  years  passed,  however,  it  became 
clear  that  if  the  courts  were  to  be  managed 
efficiently,  administrative  authority  had  to 
be  vested  in  a  single  agency  or  individual. 
The  famous  Parker 'Van  derbilt  Standards  of 
1938  admonished  the  states  to  provide  '*a 
unified  judicial  system  with  power  and  re- 
sponsibility in  one  of  the  judges  to  assign 
judges  to  judicial  service  so  as  to  relieve 
congestion  of  dockets  and  utilize  the  availa- 
ble fudges  to  the  best  advantage."*^ 

Commenting  on  the  Standards  in  1949, 
Vanderbilt  listed  eight  principal  facets  of 
this  area  of  court  management  assignment 
of  judges  to  specialized  duties,  reassignment 
of  judges  to  different  courts,  reassignment  of 
cases,  uniform  record  keeping,  periodical 

27.  SUwidards  of  Judicial  Administration  Adopted, 
tupra  Tit  5.  al  67^ 
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reporting  by  judges  about  their  work,  up* 
pointment  of  court  personnel,  administering 
court  personnel,  and  ccntraJizing  the  finan- 
cial affairs  of  the  judicial  branch.** 

A  number  of  proposals  followed  Parker 
and  Vanderbill  in  suggesting  that  authority 
for  managing  the  courts  be  vested  in  the 
judiciary  The  majority  suggest  that  the  chief 
justice  of  the  supreme  court  be  granted  this 
responsibility.  In  his  1940  proposal,  Pound 
expressed  this  idea  in  detail: 

Supervision  of  the  judicial-busfncss  adminfs- 
Iratjon  of  (he  whole  court  should  be  committed  to 
the  thief  justice.  . .  He  should  have  authority  to 
make  reajsignmcnts  or  lemporar>  assignments  of 
/udgc$  to  particular  branches  or  divisions  or 
localities  according  to  the  amount  of  work  to  be 
done,  and  ihe  judges  at  hand  to  do  iu  Disqualifi. 
canon,  disabilit>  or  illness  of  particular  judges,  or 
vacancies  in  office  could  be  specdil)  provided  for 
m  this  way  He  should  have  authority  also ...  to 
a«ign  or  transfer  cases  from  one  locality  or  court 
or  division  to  another  for  hetringand  disposiUon, 
as  urcum$lance>  may  require,  so  (hat  judiciaJ 
work  may  be  equalized  so  far  as  may  be  and 
clogging  up  of  particular  dockets  and  accumula- 
tion of  arrears  prevented  at  the  oulsel.*» 

Pound  also  thought  that  nonjudicial  per- 
sonnel should  be  placed  under  the  control  of 
the  courts.  "The  judiciary,"  he  stated,  "is  the 
only  great  agencv  of  government  which  is 
habitually  given  no  control  over  its  clerical 
force    He  recognized  that  the  chief  justice 
might  require  administrative  assistance  and 
proposed  that  "competent  business  direc- 
tion should  be  provided  and  the  clerical  and 
stenographical  force  be  put  under  control 
and  supervision  of  a  responsible  director." 
He  even  went  so  far  as  to  suggest  thai  such 
officers  might  be  needed  in  eveo  branch, 
major  division  or  regional  court.  Thus, 
Pound  was  one  of  the  first  reformers  to  antici- 
pate the  need  for  court  administrators. 
Moreover,  it  is  clear  that  he  did  not  believe 
these  positions  could  be  filled  by  court 
clerks,  as  he  uas  very  critical  of  the  court 
clerks*  performance  during  the  previous 
century. 

Evtrv  major  sludv  since  1942  has  advocat- 
ed placing  administrative  responsibility  for 
the  court  system  in  the  chief  justice,  and 


2S  ViMicthtU.  $upra  n  5,  al  $4-35 
29  Poun<l.  tupra  n  3.  al  229 
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nearly  all  have  called  for  the  establishment 
of  a  court  administrator's  office  to  aid  him  in 
this  endeavor.  But  yvhile  it  is  easy  to  agree 
on  who  should  possess  central  management 
authority,  it  is  less  eas>  to  define  what  that 
authority  should  entail. 

There  is  general  consensus  that  the  court 
administrator  should  not  handle  any  judicial 
/unctions,  including  all  aspects  of  adjudica- 
tion and  courtroom  procedure.  Unfortunate, 
ly.  the  dichotomy  between  judicial  and  non- 
judicial duties  is  not  always  riftid.  It  is  often 
difficult  to  decide  whether  a  particular  func- 
tion, such  as  transfer  and  assignment  of 
judges,  IS  a  judicial  or  nonjudicial  responsi* 
bility.so 

Another  contested  question  is  whether 
trial  court  administrators  should  be  appoint- 

30.  See  Steven  Ha«  and  Uirv  B«Uon.  The  Sen 
Managers  Court  Administrators,  in  Lam  V^ctUim, 
Ste\en  Ha\  sand  Susan  Carbon.  .Ma.nagivg  the  State 
P**?^  ^""^  REAniscs  (S(  Paul.  U  e^t  Puhliih- 
int  Co,  1977).  forthcominjj. 
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td  and  supervised  by  the  bureaucratically 
superior  state  court  administrator's  office. 
Recent  commission  reports  have  answered 
ihat  they  should.  The  Advisory  Commission 
on  Intergovernmental  Relations  recom- 
mended that  administrative  offices  of  local 
mal  courts  "be  headed  by  professional  ad- 
ministrators and  be  under  the  general  super- 
*ijion  of  the  state  court  administrator."'* 
Tlie  National  Advisory  Commission  on 
Criminal  Justice  Standards  and  Goals  also 
proposed  that  "local  trial  court  administra- 
tors should  be  appointed  by  the  state  court 
administrator/'"  Under  this  system,  poli- 
cies are  developed  at  the  top  of  the  hierarchy 
and  are  uniformly  implemented  throughout 
the  system.  Proponents  argue  that  such  a 
S)Stem  is  essential  for  coordination,  ac- 
countability and  continuity. 

But  some  reformers  disagree.  The  Ameri- 
can Bar  Association  recently  recommended 
that  the  trial  court  executive  "be  appointed 
by  the  presiding  ludge  of  the  court  in  which 
he  serves,  with  the  advice  and  approval  of 
the  Judges  of  that  court  and  should  serve  at 
the  pleasure -^f  the  presiding  judge."**  A 
number  of  scholars  have  also  questioned  the 
wisdom  of  central  appointment  and  control 
of  trial  court  administrators.  The  intensity  of 
the  debate  makes  it  clear  that  centralized 
appointment  and  supervision  has  been  a 
major  component  of  the  conventional  think- 
ing on  court  unification. 

Other  aspects  of  centralized  management 
lie  more  widely  accepted.  Recent  studies 
and  reports  list  an  enormous  quantity  of 
roles,  functions,  duties  and  responsibilities 

31  Advijory  Commiiiion  on  Jnterfovetttmenttl  Re- 
Ulwni.  iupTxi  n  10,  *t  39. 

32-  NtHooAl  Advisory  Commiiiion  on  Criminal  Jul- 
tvt  St«ndixdi  tnd  CotJi.  tupm  n.  i2,  tt  183. 

33  American  Bu  A»ioci*Hon.  t«pra  n,  J3.  tl  89. 


of  the  Slate  court  administrator  in  a  unified 
system.  These  will  be  summarized  shortly. 

Three  models  of  centralized  management 
have  evolved,  and  are  shown  in  Figure  3. 
The  American  Bar  Association's  proposal  is 
most  widely  accepted  and  used.  All  but 
three  or  four  states  presently  employ  court 
administrators,  and  in  nearly  every  state  this 
official  is  appointed  by  the  chief  justice  or 
the  supreme  court.**  In  California,  Georgia 
and  Texas,  however,  he  is  appointed  by  the 
judicial  council.  In  Connecticut,  he  is  ap- 
pointed by  the  general  assembly. 

To  summarize,  a  unified  court  system  will 
be  centrally  managed  by  the  chief  justice 
who  is  assisted  in  his  administrative  respon- 
sibilities by  a  state  court  administrator. 

The  supreme  court  will  control  the  assign- 
ment of  judges  and  cases » the  qualifications, 
hiring  and  firing  of  nonjudicial  personnel, 
space  and  equipment,  centralized  record 
keeping  and  statistics  gathering.  It  will  also 
have  authority  over  centralized  planning, 
financial  administration,  educational  pro- 
grams for  all  court-related  personnel,  and 
research  for  the  state  court  system.  Finally, 
it  will  disseminate  information  about  the 
operations  of  the  state  court  system. 

Ctntrall2«d  budgtting 

Centralized  (unitary)  budgeting  was  not 
mentioned  by  early  supporters  of  unifica- 
tion. In  the  past  two  decades,  however, 
reformers  have  consistently  argued  that  a 
court  system  is  not  unified  unless  it  has  a 
centralized  budget. 

This  sentiment  was  first  expressed  in  the 
American  Bar  Association's  Model  Judicial 

34.  RAchel  Dotn  and  Robert  Shtpiro.  State  COURT 
ADMINISTTWTOM  124-25  (Chlctfo.  Amcrlctn  Judica- 
ture Society,  1976). 
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Artfclcof  1962  which  called  for  the  prepara- 
tion and  submission  of  the  budget  by  a  court 
administrator  under  the  direction  of  the 
chief  justice.  The  following  year  the  Nation- 
al Municipal  League  was  more  precise: 
ihc  chief  judge  shall  submit  an  annual 
consolidated  budget  for  the  entire  unified 
judicial  system."" 

The  concept  was  not  discussed  by  the 
Presidents  Commission  on  Law  Enforce- 
ment and  Administration  of  Justice,  the  Ad- 
visory Commission  on  Intergovemnsental 
Relations,  or  the  Committee  for  Economic 
Development,  but  it  was  dealt  with  implicit- 
iy  in  the  National  Conference  on  the  Judici- 
ary in  1971.  The  conference  charged  the 
state  court  administrator  with  "developing 
and  operating  e  modern  system  of  court 
management  including  up-to-date  budget- 
ary techniques'*  (emphasis  added)." 
In  1973,  the  National  Advisory  Commis- 

11^1  265       CcnUttncft  on  Ihe  Judfcl«y,',«pn,  n. 


sion  on  Criminal  Justice  Standards  and 
Goals  recommended  that  "a  budget  for  the 
operation  of  the  entire  court  system  of  the 
State  should  be  prepared  by  the  state  court 
administrator  and  submitted  to  the  appro- 
priate legislative  body.""  The  following 
year  the  American  Bar  A.5sociation  was 
equally  specific:  "The  financial  operations 
ot  the  courts,  including  s^l^iits  of  personnel 
and  operating  and  capital  expenditures, 
should  be  managed  through  a  unified  bud- 
get that  includes  all  courts  in  the  system."^ 
The  principal  aspects  of  centralized  bud- 
geting  are  more  clearly  defined  than  those  of 
centralized  management.  The  fundamental 
precept  is  that  the  budget  be  prepared  cen- 
trally, preferably  by  the  state  court  adminis- 
trator. The  executive  and  legislative  branch- 
es do  not  participate,  nor  do  they  have  the 

u  Advtiorv  Commliiton  on  Criminal /«. 

nee  SUnd*rd$  snd  Co*fi.  tupra  n.  12,  *«  176.  Sttdu 

fl/w  ie  ^°^^on,  tupm  n.  13,  »t3, 
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authority  to  veto  the  judicially  prepared 
budget. 

Only  twelve  states  approach  the  ideal. ^*  At 
the  opposite  extreme  arc  states  m  which  the 
budget  IS  prepared  outside  the  judiciaJ 
branch.^  Between  these  poles  arc  two  vaiia- 
lions.  First  are  states  in  which  budgets  are 
prepared  by  each  local  court  but  are  subject 
to  review  by  a  central  sliif  and  are  then 
passed  along  to  the  appropriate  executive  or 
legislative  oifficials.*'  Second  are  states  in 
which  diiTcrcnt  parts  of  the  state  court  sys- 
tem prepare  and  submit  separate  requests  to 
officials  in  the  executive  and  legislative 
branches.**  Figure  4  summarizes  the  four 
major  models. 

39  Alaska,  Colorado,  Connecticut.  Hawaii,  .Minnr 
K**.  New  Jerjcy.  New  Mexico,  Nortli  Carolina.  Rhode 
hUftd.  Tennejjee,  Vcnnonl  and  Virjtlnia  See  Cail 
B*w.  Sepajwte  avT  SuasERviENT.  Court  Budget* 
tNo  Ls  THE  American  States  13  (Lex  in  {ton  D  C 
llealh,  1975) 

iO  Suies  cleaily  witliln  tliiJ  calejtory  Include  Geor» 
ju,  Texaj.  Utah,  West  Vlrjtmia  and  Wisconsin  Id 

41  Slates  dearly  wiihin  thti  category  intlude  Arizo- 
lu.  Delaware,  Idaho,  Illinois,  Mkhi^an,  Ohio,  *nd 
South  Carolina.  Id.  ,  »  , 

<2  States  clearly  within  this  cttegory  include  A  a- 
bama.  Maine.  Mar>land,  Mm sachu setts,  Missouri,  Ne- 
ba»b  and  Wathinjton  Id 


The  prevailing  opinion  on  centralized 
budgeting  in  a  unified  system  appears  to  be 
thai  the  instrument  should  be  centrally  pre- 
pared at  the  state  level.  Neither  the  executive 
nor  the  legislative  branch  should  be  able  to 
veto  the  judicially  prepared  budget 

Sut«  ffntnclng 

State  financing  is  related  to  but  distinct  from 
centralized  budgeting,  although  some  will 
disagree.  A  recent  article  on  the  subject 
considers  the  two  interdependent:  ''Unitary 
budgeting  ...  is  a  comprehensive  system  in 
which  all  judicial  costs  are  funded  by  the 
state  through  a  single  budget  administered 
by  the  judicial  branch."^  But  the  topics 
have  traditionally  been  treated  separately. 
Moreover,  as  Carl  Baar  points  out,  states 
may  support  their  judicial  systems  by  state- 
wide funding  but  still  not  use  the  adminis- 
trative technique  of  central  budgeting 

Early  reformers  were  not  particularly  con- 
cerned with  state  funding  of  the  judiciary, 
though  the  National  Municipal  League  did 

43  Geoffrey  Hazard  ei  al.  Court  Finance  and  Uni- 
tary Budgeting,  51  YALE  Uw  J0UR.VAL  1256,  12^3 
(June  1072). 
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recommend  in  1920  that  "all  remuneration 
paid  for  the  ser\'ices  of  judges  and  officials 
shall  be  paid  by  an  appropriation  of  the 
Legislature  and  shall  be  reckoned  as  part  of 
thv  expense  of  the  judic  tal  establishment 
All  fees  and  fines  were  to  be  paid  to  the  clerk 
who  in  turn  passtKl  them  along  to  the  state 
treasurer  This  reccinmendation  remained 
substantial!)  the  same  in  the  League's  re- 
vised model  of  1942  The  1963  revision  was 
even  more  explicit,  stating  that  "the  total 
iost  of  the  (court)  system  shall  be  paid  b> 
the  state."** 

Nearl>  every  commission  since  1963  has 
recommended  a  similar  approach.  In  1967, 
the  President's  Commission  on  Law  En- 
forcement and  Administration  of  Justice  rec 
ommended  that  all  fines  and  fees  be  paid  to 
the  state  trcasur>  In  1971,  the  National 
ConiVienre  on  the  Judiciary  admonished 
that  "courts  should  be  organized  into  a  uni- 
fied judicial  system  financed  by  and  acting 
under  the  authority  of  the  slate  government, 
not  units  of  lo<al  government."'**  The  fol- 
lowing year,  the  Committee  for  Economic 
Development  recommended  that  stales 
should  assume  full  responsibilily  for  finan* 
cial  support  of  the  courts,  as  did  the  Nation- 
al Ad\isory  Commission  on  Criminal  Jus- 
tice Standards  and  Goals  in  1973, 

Although  the  American  Bar  Association's 
Model  Judicial  Article  of  1962  did  not  refer 
to  state  financing,  the  omission  was  correct- 
ed in  itN  standards  of  1973.  "Responsibility 
for  the  financial  support  of  state  court  sys- 
tems should  be  asNumed  by  state  goxerii- 
ment  Scholars  have  likewise  cited  it  as  a 
central  principle  of  unification. 

Ylistorically,  sexeral  methods  ha\e  been 
used  to  fund  the  courts.  Figure  5  presents 
the  major  variations.  During  the  colonial 
and  rexolutionary  periods  and  the  eight- 
eenth century,  local  fee  offices  supported 
muf  h  of  the  judicial  structure  and  excessive 
rcxenues  were  generated  and  paid  to  the 
local  treasuries.  As  the  nation  became  more 


44  Model  Judtctaty  Arttclr,  supra  n  4.  at  1-11 

45  Naiionii  Municipal  L^a{uc.  supra  n  7, 14 

46  National  Confrrcm^  un  ihc  judiciarx.  supro  n 
11,  It  265 

47  AnxTican  Bar  Aciociation,  supra  n  13,  af  97 


urbanized  and  fee  offices  came  under  attack, 
schemes  were  devised  in  which  at  least  part 
of  the  taxes  collected  locally  were  allocated 
to  the  courts.  As  the  pressure  to  generate 
new  revenue  increased,  states  began -baring 
the  burden. 

Today,  there  is  wide  \ariation  in  the 
amount  of  funds  each  state  proMdes  its 
judiciary.  Seven  states  fund  80  per  cent  or 
more  of  the  judical  budget,'*'  and  ten  states 
provide  less  than  20  per  cent  of  the  judicial 
budget.**  To  summarize,  the  current  consen* 
sus  appears  to  be  that  the  slate  should  fi- 
nance the  entire  judicial  system.  Local  fees 
and  fines  should  be  paid  directly  to  the  state 
treasury. 

Conclusion 

Thus,  the  emerging  ideal  of  court  uni- 
fication comprises  five  essential  elements, 
structural  consolidation  and  simplification, 
centralized  rule-making,  centralized  man* 
agement,  centralized  budgeting  and  stale 
financing.  Such  a  system  is  only  ideal  in  the 
sense  that  it  represents  the  collectue  wis- 
dom of  a  majority  of  scholars  and  practition- 
ers. Whether  it  is  the  "best"  system  of  orga- 
nization IS  another  question. 

As  was  noted  at  the  outset  of  this  article, 
scholars  are  presently  challenging  the  con- 
ventional wisdom  of  court  unification,  at 
least  \n  theoretical  fashion.  Delineating  the 
ideal  model  should  facilitate  such  an  in- 
quiry» It  is  time  to  \s*igh  the  pros  and  cons 
of  unification  and  to  test  its  consequences 
empirically.  Only  after  undertaking  such 
research  can  we  confidently  prescribe  unifi- 
cation as  a  useful  structure  for  promoting 
court  reform.  O 


48  Alaska,  Connecticut.  Ham ai3.N(rvi  Mr\t<^  Vorth 
Carolina.  Rhode  hiand,  and  \  crmoni  Sep  Baar.  supra 
n.  39.  at  6-7 

49  Arizona.  California.  Florida.  CcorKU.  Msl^5t^  hu 
%ctK  ^f^chiJ^an,  .Nfinncsota.  Ohio.  South  Carolina,  and 
Washinittoii  Id 
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sssistsnt  professor  of  political  science  st  the 
University  of  Florida, 


332  Judkaturt/Vclume  60.  Sumbcr  S/MokH,  1977 


77 


77 


NOBODY^  SOFT  ON 
CRIME  ANYMORE 

IRi 


THE 
KILLiMG 


kichmond,  California,  is  a  flat  place,  full  of  brown  and 
Fgrccn  bungalows  and  wrapped  in  railroad  tracks.  It  is 
one  of  the  homes  of  Standard  Oil,  the  western  ternii- 

 __inus  for  the  Santa  Fc  Railroad,  binhplace  of  the  Hells 

Angels,  a  recruiting  ground  for  the  Ku  Klux  Klan.  It  is  also  home  for  a 
growing  underclas.s  of  unemployed  and  unemployable  black  Amer- 
icans who  live  on  the  streets,  deal  dope,  lace  their  smokes  with  ancel 
dust  and  pack  .45s  Last  year  Freddy  Riles*  was  one  of  them. 
^  The  incident  was  a  simple  one.  Riles,  a  quiet,  modest  man.  36  years 
'Thf  noma  ofthfprmapals  tmohed  m  this  case  have  been  changed  for  this  article 
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rtW  Moppcd  ii  ihc  comer  of  MacDonaW  Avenue  and 
Second  Sircci  Several  oiher  men  were  jtandinj  arouftd 
talking  One  of  ihem.  Jimmy  B<r*ers.  had  a  bag  of  man- 
luana  but  no  ptpe  or  rolling  papcn  Rilc^ offered  hn  papers 
In  turn  he  expected  a  hit  from  the  joint.  He  was  wrong 

The  argument  that  erupted  continued  over  the  next  two 
days  unlit  an  open  hght  ftarcd  between  the  two  men  on 
another  street  comer  Shots  were  fired  Withm  moments 
Bowerv  lay  dying  on  the  sidewalk,  David  Short,  wtth  him  at 
the  lime,  was  wounded.  Freddy  Riles  had  shot  them  both 

Roberta  James  is  a  pnvate  mvestjgator  m  Berkeley  arxJ  a 
U>iig  time  activist  Itwaswhen^mct  Freddy  Riles  that  she 
began  to  ask  political  and  moral  questions  about  her  work  m 
the  cnmmal  justice  system  As  an  investigator  for  the  dc- 
fense  on  the  case.  James  set  out  to  gather  statements  from 
the  witnesses  to  prove  that  Riles  had  fired  his  gun  m  sclf- 
defemc  Her  hrst  task  was  to  firxJ  the  facts  that  would 
persuade  the  court  to  release  Riles  on  bai! 

Winning  release  on  bail  is  standard  procedure  for  any 
letensc  attorney  But  in  this  case  the  defense  had  a  fuither 
^,»>;ectnc-to  avoid  a  tnal  altogether  by  arranging  a  'rccon* 
uiaum  between  the  parties,  whereby  they  would  agree  to 
^<^tle  ihcir  differences  out  of  court  "  James  had  been  in- 
volved in  thi*  approach  before  V)C  method  is  a  sort  of  child 
of  the  UK  an  attempt  to  do  away  with  the  expense  and 
mi^ry  of  long  tnals  and  pnson  sentences,  which  only  ex- 
acerbate crime,  do  nothing  to  reform  criminals  and  take 
power  from  the  a^mmunmes  »n  which  the  cnmcs  occurred 
In  ih«  case  the  possibility  of  a  reconoliation  took  form 
when  David  bhort.  Bowers  fnend.  agreed  to  talk  to  James 
David  agreed  that  Freddy  shouldn  I  have  to  go  to  jail  for 
thi^  lames  remembers  "He  even  told  me  how  to  get  in 
touch  with  «>me  of  the  other  witnesses  I  figured  that  the 
ny,ht  political  approach  was  that  this  was  a  street  argument, 
a  had  been  hustled  on  the  street  and.  as  heinous  as  we  might 
y:e  ii  it  was  something  the  community  oouW  best  deal  with 
We  got  Freddy  out  of  jail  Wc  even  got  David's  help  to 
huild  a  case  that  could  free  him  altogether  The  one  thmg  I 
alwaw  believed,  as  a  good  radical,  is  that  however  bad 
violent  cnme  may  be .  it  is  equally  criminal  to  lock  people  up 
in  brutal  and  vicious  cages  like  San  Qucntm  or  FoHom 
pn^^n  where  a  guy  almost  always  comes  out  worse,  more 
violent  than  he  went  m  If  there  s  a  real  conflict  between 
people  in  the  community,  then  ever>body  m  that  commun- 
.IV  i\  hcttcr  off.  including  the  people  who  are  fighting,  wiKn 
ihev  try  to  resolve  the  trouble  themselves 

With  David  s cooperation,  I  felt  we  had  a  breakthrough 
It  showed  th;»t  Freddy  probably  had  fired  m  self^Jcfensc. 
that  he  wouldn  t  have  his  life  ruined  m  pnson.  that  both  men 
could  settle  their  differences  without  either  of  them  fecluig 
like  a  victim  " 

The  hopeful  reconoliation  that  Roberta  James  had  im- 
.ijiined  was  never  to  be  A  month  later.  David  Short  and 
Freddy  Riles  met  and  worked  it  out  At  about  four  a  m  , 
Short  walked  out  of  a  bar  on  MacDonaM  Avenue,  near  the 
wneol  the  initulshooung  He  stepped  from  behind  a  bush, 
placed  his  -^S  m  »n  t»»ck  of  Freddv  RJes'  head  and  pulled 
the  iPeiger  Riles  fell  lo  the  sidewalk 

"Hey.  he  s  still  ahvc.'  one  of  Short  *s  fncnds  said. 

Short  put  Ihc  muzzle  of  his  gun  to  Riles"  throat  and  fired 


iiiiiiiniiiiiiiiiiiiiiiiiiiiiiiiimiH 

again  "He  ain't  now."  he  said 

With  the  Freddy  Riles  case.  Roberta  James  was  for  the 
first  time  confronted  by  a  community  person,  a  serious, 
middle-aged  black  woman,  on  the  issue  of  street  crime 
•Honey."  the  woman  said,  '  there  ain't  nothmg  political 
about  this  case  at  all  There's  no  way  I  want  to  keep  these 
guys  on  the  street  If  that's  revolutionary,  then  I  don't  want 
none  of  your  revolution  "  Handling  the  problem  on  the 
street,  the  woman  said,  meant  that  everybody -herself  in- 
cluded—had  to  carry  guns  for  their  own  defense  It  meant 
that  anybody  who  d«Jn't  carry  a  gun  was  either  a  fool  or  a 
vKtinvorbwh. 

The  death  of  Freddy  Riles  and  the  death  of  the  man  Riles 
killed  pose  a  dilemma  that  traditional  criminal  lawyeis— 
men  like  F  Lee  Bailey.  MeKin  Belli*  Racehorse  Hanes- 
and  their  investigators  have  always  neatly  avoided  For 
them  the  tnal  lawyer'i  duty  is  to  provide  a  dieni  with  the 
best  possible  legal  defense  with  no  direct  concern  over  guili 
or  innocence^  or  over  the  welfare  of  the  communiiy  or  of 
sooety  m  general.  But  for  those  who  would  change  soaety , 
and  especially  for  the  radicals  and  activists  who  entered  the 
legal  system  specifically  because  of  their  commitment  to 
sooal  lustice.  cases  like  thatof  Freddy  Rilesare  a  wrenching 
and  everyday  experience 

Early  m  February,  a  group  of  lawyers  met  m  a  hall  m 
Berkeley  to  talk  about  crime  Members  of  the  Northern 
California  chapter  of  the  leftist  National  Lawyers  Guild, 
many  of  them  had  spent  the  past  year  meeting  in  smalt, 
informal  gaihenngs  to  evaluate  what  responsibility  they  had. 
as  lawyers,  as  activisu  and  as  atizens,  to  confront  the  nsing 
fear  of  crime  in  the  nation  Privately,  nearly  all  had  ex- 
pressed the  same  anguish  and  frustration  that  Roberta 
James  felt  in  the  wake  of  Freddy  Riles*  murder  Yet  dunng 
an  hour  and  a  half  of  pubbc  panel  discussion,  none  of  that 
passion  even  came  dose  to  surfacing 

Then  one  woman  stood  up  She  was  both  a  fnend  and 
colleague  to  the  panetisu  and  others  in  the  room 

'  I  cannot  believe.**  she  said,  her  voice  dear  but  impas- 
sioned, "that  we've  been  sitting  here  for  two  hours  talking 
about  cnme  and  no  one  has  mentioned  the  fear  that  millions 
of  women  feel  every  night  they  walk  home  1  cannot  believe 
that  a  group  of  progressive  bwycrs  has  not  even  once  talked 
about  the  fear  of  violent  rape  that  tenorucs  women  in  every 
dty  in  the  country  I  cannot  believe  that  you  hav  e  not  talked 
about  the  constant  fear  of  assault  that  plagues  women  and 
old  people  every  day.  I  am  astounded  that  this  group  could 
have  held  a  discussion  on  a  progressive  approach  to  crime 
and  not  even  mention  concern  for  the  victims  of  violence  " 

That  woman's  complaint  cuts  to  the  core  of  our  failure  to 
speak  convindngly  about  cnme  in  America  It  is  a  momen- 
tous failure,  both  because  wt  have  abdicated  the  dialogue 
about  crime  to  the  reactionary  Right  and  because  it  signals  a 
callous  disregard  for  one  of  the  most  pressing  concerns 
fadng  Americans  today 

In  our  confusion,  some  of  us  have  warmed  to  the  cam- 
paign of  the  hardliners  These  are  the  people  who  argue, 
wrongly,  that  crime  and  acu  of  violence  are  nsing  astro- 
nomically They  call  for  more  police  and  more  prisons, 
obbvious  to  the  fact  that,  histoncally.  these  solutions  have 
nfvtr  worked  to  reduce  cnme 
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'piofressivcs  *  ha>c  rcfuswJ  to  ihcd  ibeir  own  prcicnsions 
abowi  the  meanini:  of  cnmc  Pan  of  ihii  refusal  k  an  unwjll- 
ingne\s  lo  acknowlcJjc  the  roots  of  our  own  romance  with 
viokocc  W:  have  clunj  instead,  lo  an  apocalypiic  and 
Utopian  tmaginatwn  which  denies  aaion  As  a  result,  we 
ha\c  faded  to  understand  that  those  at  the  bottom  of  society 
often  relieve  the  endless  tedium  they  face  through  \iolencc, 
a  vwfencc  whKh  then  becomes  routine  and  barwl  And 
beciuse  of  that  we  have  failed  to  take  scnously  and  H<ak 
forcefully  about  those  truly  hopeful  altemalKes  that  ha\r 
begun  to  appear  like  primroses  in  a  desert  of  desperation 


THE 
ROMANCE 


J: 
d, 
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J  ust  a  decade  ajo  some  of  Berkeley's 
■  leading  activists  regularly  staged 
I  demonstrations  outside  San  Oucnim 
I  Privon  and  lauded  the  inmates  as  the 
-  — ^  leaders  of  the  coming  revolution 
The  Pnsoo  Law  Project  founded  by  prominent  radical 
attorney  Fa>  Stender.  dedicated  itself  to  the  suppon  of 
revolutionary  pnsonermovemenU  Three  years  agoSlender 
wa^^hot  in  her  Berkeley  home  (and  paralysed  as  a  result)  by 
a  former  inmate  who  daimcd 
that  (he  had  betrayed  ihal 
movement 

Eleven  years  ago  I  wrote, 
somewhat  breathlessly,  of  the 
progressive  potential  of  the 
then>a  borning  pnvoners  un* 
ion  movement,  i  movement  I 
believed  ut>uld  help  to  liberate 
that  ponton  of  humanity  ur 
now  see  described  as  the 
underclass  It  did  not  There 
are  more  pnsons  (and  prison, 
ers)  now  than  ever  before,  and 
the  membership  m  the  under* 
dass  grows  daily 

In  the  *eOs,  to  affimi  ooc*s 
sohdanly  with  the  prisoners 
was  not  only  to  stand  against 
class  oppression,  but  it  was 
also  to  withdraw  from  the  po- 
lite discourse  in  which  the  gen- 
teel  reformists  bantered  end- 
lesily  about  ushering  the  dis- 
possessed into  the  drawing 
roomof«\i  uaiion  W^utxikJ 
instead  commit  "revolutiona/y 
suicide."  in  Huey  Newton's 
lantalmng  phrase,  and  in  one 

stroke  destroy  both  the  draw   

ing  room  and  the  jajl  cell  Wfe  wooW  stonn  the  Bastille  and 
tocAc  the  Revolution 
But  a  funny  thing  happened  on  the  way  to  the  barricades. 
The  revolutionary  movements  began  to  turn  upon  them, 
selves  albeit  with  considerable  help  from  the  COINTEL- 
PRO  ooerafions  of  the  FBI  and  the  CIA  In  San  Frandsco 
one  of  the  revolutionary  Solcdad  Brothers  left  pnson  only  to 
Jaunch  a  new  career  of  robbery,  assault  and  rape-often 


He  came  from 


sencs  of  murders  within  the  ranks  of  the  Black  Pantbei 
party,  murders  that  were  not  committed  by  the  police  but 
^nKh  instead  seemed  to  reflect  the  fate  of  mnners  and  losers 
[npany  infighting  And  then  there  was  the  slaying  of  a 
bookkeeper,  a  white  woman  who  had  ux)rked  at  Rampans 
magazine  She  had  been  mtroJuoed  lo  the  Panthers  by  one 
of  the  magazine  s  editors  and.  apparently,  had  had  the 
misfonune  to  become  aware  of  some  pany  members'  unsa- 
vory doig  deals  Even  if  abstractly  it  might  be  argued  that 
proletanan  violence  was  the  foiit  of  ceniuries  of  racism  and 
economic  oppression,  nonetheless,  an  innocent  human 
being,  one  who  had  committed  herself  to  fighting  oppres* 
sion.  had  been  slaughtered -not  at  the  hands  of  the  state, 
but  by  those  she  fought  to  free. 

Until  then  the  rhetoric  and  the  imagery  of  violence  had 
served  as  something  of  a  political  aphrodisiac  for  many  on 
the  left  As  one  Berkeley  wall  slogan  had  it.  u  e  entered  the 
age  of  "Armed  Love."  There  were  a  people  who.  because 
they  lived  "on  the  edge."  stood  free  of  the  nauseating  im- 
mobility of  bourgeois  culture  To  affinn  that  wc  were  alive, 
to  reassure  ourselves  that  we  were  not  merely  wallowing  in 
alienated  passivity,  to  earn  the 
respect  (we  thought)  of  Che 
and  Ho  and  Fanon,  to  dedare 
that  we  were  not  merely  diners 
at  the  banquet  hall  of  mori. 
bund,  genteel  liberalism,  wt 
took  what  seemed  to  be  a  rev 
olutionary  leap  Violence  as 
transcendence,  crime  as  lib* 
e ration,  bank  robbery  as  com* 
milment^  it  was  a  romantic 
compulsion  that  wound  its  way 
about  the  Left  throughout  the 
'60s  and  *70s.  until  it  smacked 
down  against  a  Brinks  gturd  in 
Nyack.  New  York,  several 
months  ago.  and  we  were  aU 
forced  to  acknowledge  that 
murtJer  and  bberatton  are  not 
always  cut  of  the  same  doth 

San  Francisco  lawyer  Bev. 
eriy  Axelrod  characterizes  that 
time  as  a  perikxj  of  "extraor* 
duiary  naivet^"  when  it  came 
to  prisoners  and  crime.  Axd- 
rod  spent  years  working  with 
youth  gangs  and  hard*time 
ptisoners  as  well  as  with  dvil 
nghts  and  antiwar  activists 
More  than  anyone  else  she  was 
responsible  for  transforming  the  powerful  but  often  ram* 
Wing  letters  of  Eldridge  Oeaver  IrAoSoidon  Ice. 

"The  Left."  she  said,  rcalling  some  of  the  iIIuskxis  of  the 
past,  "was  usually  very  arefiil  in  analyzing  the  working 
c^  But  people  should  have  realized  that  there's  a  different 
kind  of  oppression  among  prisoners  than  there  ts  with  other 
people  Too  often  they  were  dealt  with  just  ijke  the  alloiistic 
people  who  came  in  to  lick  envelopes  . . .  Prisoners,  pnicu* 
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VICTIMS  I 

II 


i,flv  <>Uk  pnM»fKfN  hj%c  Nrcn  torced  u>  k^tn  h«>%v  lo 

mio,}  u' lie lUU  AhitCMU^t  like  JrtvN^vclw  "  ' 

I.J, I  Ah^n  .«.ftlr.>nkd  s*uh  rcj!  fiu-  pi«^kljnjo  her«^^  a" 

iNvnt  vHoic  mJ  ^.nmmjlc   Keep  the  brother  «>n  Ihc  W«>cV 
ouj  «>l  Iht  M>inJ       tlKT  fimil  ol  Ihc  I  eft  %  pr«>)£ram  on 
,nftK  Iho  pr«^Mtm  *av  Om»  tor  the  mnT^^  rs  on  the  M*kk 

»sforitu>sJof  thcpUtnlN  ijrjndpucnis  jnd<.hi!ditfn 
!h  i(  pr^VJ^n      JT**  pjojir jm  jt  ail 

THE  I  H  jionc  21  v*>  people  >»crc  mur- 
I  dcrcJ  in  the  I  nttcd  suic^  There  v^crc 
1  NIW  robKncN  ^  bur^Uio 
I  and  <>M  •i*'''  <,jvc^«>f  Ji^'^iuU  Nc jrh  onc- 

ioMsf>cdb*  wnmc  in       w  jv 

P>CMr  jrc  M>mc  ol  ?hc  fjcts  uiedbv  a>nv;r>  J^l^c^^^ho 
vVxbfc  ihjkl  jrc  t  nce  a^vnn  ^utfcnng  jn  cpdcmic  of 
M.-Knl  a»mc  m  \mcntji  Tho  puNic  i<.  well  J^drc  thai 
.o.r^  h.Mcivh.d  ilamin^pr«'pi^monMn  AmcrKJn  vKiC 
s»id  flu  \u»'r(Kv  (i^n^rjU  TjinV  torce  on  Violcnl 
c  *mH  l*si  xumnnr  R .  niM  Rc^jjjn  further  when  he 
imM  »K  »'  nion  X  ivvtmHcJ  pt>?M.e  ^.hicf^.  Jl  ftwjr  jnnual  fjll 
m<.itm»jaMithevii«Tinjl  wte      >*J»i*ng  rcadUo 

' '  C irt  JX  ^urv .  IKmJ  r«  p^»fi  iwued  m  (he  pJsi  >^  sears 
hjs  Nh<.*ft  vnim-  vr»>^'">Z        higher  into  the  dittung 
hu^Wx  ut  d.Jih  ind  i<^archv  I^^c  tBI%  L  mform  Cnmc 
lUp^.rts  xho^ed  thiil  scrH>u%  aime  rose  b>     i  peroent 
KiAtvnfnijndl^'^  Une«cJUNK>k>*riiercj1tuIjiedthe 
vtitjfoNh.^A  inmacjvrof-^venimntoniixideotsm proper 
H  U4trc  hclv»c<.n  t'i<<»  and  tTh  Another  vlaimcd  that  i 
.nmc  hj^  nstn  hv      pcrvenl   Cnmc  aU "wrems  to  be 
msrc»xms  noers-mid.)*n  t  ptixe  percent  this  v ear  ten  i 
The  «>exi  jnd  the  ^.wmisswn^  ^ur>cxs  have  sho>*n  ihai 
<hv   IS  J  >:rcat  dcjil more  ^nme  than  the  statt^ttes  show  The 
puWk  ^  ^0  fawU  *ondcf  ^  helhcr  there      cr  to  be  jn  end 
V.  v.-r^ludcd  the  fanv^ti^  rcpi>n  uf  the  Prc^tdcnt's  Commiv 
N„»nonla*  I  nforatnttit  andthe  AdmmkMration  of  Justice 
m       ihe  m«At  M»rnitKant  rcp*>rton  enmc  %invcthaii\sucd 
r^wn^  fh'"*  IVprc^Mon 
BIymU  stated  the  thar^  IS Mmply  untrue 
|»^ctomputatK>nof^nmmal  ,uvtKeMJtiNticvwacraftonlv 
nKMU  more  advanced  than  alehemy  The  panic-infuscd 
o  frpiitahons  normaUv  otcd  refer  toenme  reports  collected 
tn  »ppr«»iimaulv  i:      «a>*  enforcement  d^pocs  (nxnUy 
Kxil  p.-t»ce  departments)  wh^h  rcgularU  for^*^rd  their 
data  to  the  HW  whKh  lo  turn  issues  its  annual  t  niform 
irmw  R^pi>rt^  l-ca^ng  a^de  the  f*:t  for  example  that 
m.  hUK  woman  ^»  years  ago  wt>u!d  ha^e  reported  a 
np^  toihcpi»lKe  kawng  aside  the  mjllKxnofdolurs  spent 
inih.  vimt  p^fKKlbv  federal  age-Kies  to  ^idvance  Ihc  collec- 
ts 0  ol  aimc  rcpi>ris  by  k^al  polKX  departments  fea^ng 
,s»de  ihe  incentive  ca.h  department  has  at  jppropnatioiis 
ttme  to  mjgnjN  ti^.  own  ta^Vs  the  Uniform  Cnme  Reports 
d<*  not  measure  the  tnaJencf  of  cnme  They  measure  the 
stead.U  increasing  rrpont  of  cnme  received  bv  the  poltce 
rhe  hapless  o\utn  ks  thus  "scared  out  of  htsor  her  wits  rwt  by 


a  rcaUnme  wave  but  b%  a  'aime  rep^)rtmg "  wa%c 
i     A<.cotd»ng  to  a  recent  report  from  the  National  Council 
!  on  Cnme  and  IXImqucnc)  (NCCD).  there  has  been  ^cty 
huk  in».rease  in  M.rh>us  <.nme  in  ArrKnea  o*cr  the  pait 
i  dcuJe  InanNCC  Dpaperivsuedfast  January  authorsJim 
(MUmandKcnntih  Polk  demonstrate  that  aimeratesha*e 
I  n«*t  always  increased  dunng  that  lime    Data  are  a%a>iable 
'  whuh  show  persuasnJv  that  aime  has  stabilized,  rather 
'  than  increased  mrctcnlycars  Vkh  miration  data  show  that 
aime  touched  K  percent  of  all  h^)UM.holds  in  [''^.^  and  a 
,j  similar  percentage  m  1979  {W  \  percent,  and  by  im  a 
</,\r«'aji<'to  V)pcrecnt) 

*  \rrest  data  a  measure  of  law  enforcement  actuit*  are 
aH*>  an  mdirect  measure  of  crime  at  lca)t  of  ihat  v.nous 
cnouch  for  ottwal  resp^^nse  Between  I97<  and  vm  total 
arrests  m  the  t  nited  Slates  for  Index  cnmes  (major  aimes) 
declined  slightiv  bv  1  I  percent  In  the  ame  perhx!  arrests 
for  %K>lcni  Index  vnmcs  increased  less  than  one  P^f«n« 
\et  devptte  the  stability  m  arrest  ratc%.  the  number  of  full- 
time  law  enforcement  pi>>«iions  rose  bv  nearly  2?  tW  ^^t  A  ^ 
percent,  durm?  the  same  time,  creating  rK»ihing  but  an 
immense  enme  bureaucracv 

nie  Mctimwabon  data  OaUin  and  Polk  mention  are  no 
mcreh  the  bkxxJlcss  eonsinias  of  some  callow.  emacatcU 
MViologtsts.  c*en  if  the  term  s<>unds  like  it  Hkv  are  the 
result  of  annual  surscv^  conducted  by  the  Census  Bureau  tor 
Ihc  JustKe  Departments  Bureau  of  Justice  Staiivtics  Iniii. 
aied  in  1972,  the  National  Crime  Surscy  coders  aW)ut 
UK)  people  in  households  aao<*  the  nation  It  includes 
rape  robbery,  avsauh.  larceny,  burglary  and  car  theft  In- 
^estigators  gather  information  from  victims  ab<»ut  them- 
vcUcs  abt>ui  the  incidents  and  about  the  offenders,  hence 
the  repi>ris  annual  title  "Cnminal  VKtimization  in  the 
I  nited  Stales  '  tor  obMous  reawns  it  d<KS  n<»i  include 
homKide  A  sunimarv  of  U>ih  the  FBI  s  I'mform  Cnme 
Rcpi>ris  and  the  *ictimiiation  reports  dunng  the  past  decade 
that  while  the  number  of  p.)lice  reports  of  serious 
cnnK  has  nsen  steadily,  the  number  of  MCtims  of  enme 
remains  aU>ut  the  same  (See  box  opposite  page  ) 

-nicse  f  Kis  of  trime.  all  c^>llccted  by  the  Department  of 
JustKc  but  seldom  gi^en  much  attention  m  the  nation  s 
press  pamt  a  picture  of  Amenca  far  different  from  that 
depcted  by  Messrs  Reagan .  Burger  and  Smith,  who  sec  the 
c^untfv  as  besieged  by  a  spreading  "reign  of  terror 

-Rw contrast  is siiU starker  when  the  sictimization  reports 
are  am^lyzcd  further  Take  f<^'<^^'^^^  ."'"^"'^S'^'?^}^/^, 
The  rate  of  Molent  attack  per  I OUO  people  in  1973. 1975  and 
I97<>  hcncred  at  32  3. 32  8  and  34  5.  an  overall  sanation  of 
less  than  sex  en  percent  For  those  cnmes  standardly  re- 
garded as  most  senous-robbcry  and  aggravated  assault 
resulting  in  iniufy  there  was  virtually  nochange  in  the  sarne 
ihreeyears  ^4  5  4andS  5perl.0U)  (Most  violence  results 
fmm  assaults,  often  from  just  fHt  fights  and  brawls )  As 
Eugene  [X^'cschal  information  director  of  NCCD  re- 
marked -Tliese  surseys  suppcm  the  view  that  cnmmal  be- 
haxior  remains  roughly  constant  owr  the  years  aiKl  that 
cnme  waxes  arc  created  by  the  human  imagination 

Murder  lK>wexcr  isnoi  a  matterof iheimaginaiKW  an<i 
both  the  number  and  the  rates  ol  homK-nJcs  in  Amenca  are 
risint  Nationwide,  the  murder  rate  rose  from  9  6  per 
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of  llK  Bud  World  II  „  1  hoirendouTfiniic  ihe  soriof 
UK  insurance  poJjoct  before  visilint  here 

Thai  fear ,>/ murder  tsrealcan  hardly  bedogbled  Murder 
mmi  have  an>  ba«  for  ,he.r  fear «  a«>,her  ma«er  M  1980 

h^f  lT  rJlS.'^.r'?'  '^^P*^  of  Cnme  reveZ 

nj!  17  percenJ  of  Amcricam  do  fear  being  slam  even 
th<>ugh  only  ,en  of  every  100,000  people  .re  fctu2  mur 
dcred  VVtimization  daia  indicaie7hat  vK>tent  cmn«  « 
murder  «eun<fcrreportedby«;^r^  O^^J^Siem 
commm^d  murder  consl.Vu.es  less  ihaT^x 
hundredih.  of  one  perceni~.and  even  Ihen ,  " a  cnr^  ch^ 
nxni  often  takes  pi^c  bcl^een  people  who  knor.v.h 
oiher  Whenucomcscomurder  .hSKwe^sS^Id'ffa^ 

In^ifh  J  .  ^  fnisiraied  members  of  our  own  families 
andihc  ag^ravaied  neighbors  in  our  own  communmes  Th^ 
«thes,iuarK>nforAmencansa,Urge  B^o7,K^a/^fc 
bcK  on,  of  our  sooeiy.  for  Wxks  aid  H«p.nKsTr  Ihi*^ 
Mk. c.n  only  dream  of  cra.»hn, up m(o M/Reagan^s ifcJ^ 
nei  for  lhclreddvR.kscsofrh.s*^.»orJd.,hei^,fpro^^^^ 
reavm  lo  fear  death  m  the  aiy  streets  P'o»«in<I 
Ihc  record  in  Orifomw  offers  ample  evidence  of  the  t^A 

t"^^rr;«>rn;;xi-"f  r^^^  "wn'^;^^ 

^  vho^*  that  ,f  >tHJ  are  a  white  (^hfofnian,  your  chancesof 
being  murdered  have  loaeascd  5omewha,  n  i^^^l 
But.fyouareNack  MispanK  or  A$.in  your  odds  of 
be.n>:  murdered  have  nsen  drainatKally  Prl^s 

HKk  in^lc^  under  the  age  of  25  were  murdered  ,n  1980- 

«fte  murder  rate  for  young  while  women  Nationwide,  mur 


order  Mn|  have  continued  lo  inflame  the  fears  of  m.ddle 

ine  stree  s.  it  is  a  propajanda  maneuver  that  snatches 
•t^  pam  away  from  the  truly  terriM  membersof^^^^ 
c^^rxl  applies  «  to  those  Americans  uho  are  the  mos 
Si^'^.^'^  "^^^  'his  exagTerrj 

V"^  "L'**^  ^'^'^''y  harsher 
oelerrencc ,  more  police  and  more  pnsons 

cnn^  In',^^  ^  of  suppressing 

cnmc  In  ihc  Soviet  fuJat  they  have  maintained  aTemTrk- 
^  T^ft^nited  Slates,  however,  »  a^tLr 

IJTpudXu"^^''  conservanvr  cntK:s  have  uscd?o 
ineir  program  for  in  the  past  ten  years  we  have  t^^n  J 
^'^^  P^*^  Vhfp^^n^^^non 
t^e  "r'"^"'^  ^"•"'y  AlreaSv^h  ?d  m 
only  behind  he  Sowi  Union  and  South  AfrKa-the 
hjis  current  plans  at  the  state  and  fe^al  leveTHhamo^e^ 
bojslmg  the  prison  population  ,o  half  a  m.Cn  tK 
F^^fi!"  '^'t^^^        for  incarceration 

nonm.  ,1*"*  '  ^''^  1980-dunng  whKTh 

nonmurderouscrimcremainedrelat.velyslable-thc>^^ 
populaiK>n  rose  by  60  percent  from  196.100  to  316^ 
Srnding  mu«ers  tojaildnJ  not  reduce  th7numb^r  of  mw 

^hmi^^  ^i^t:'''  'r'^  n^Tibcrsof  their  VKtims-d.^ 
whintio  hold  down  the  murder  rate  But  it  has  and  does 
Wt  Americans  W  billion  per  y^v  to  maintam  ihis  crow^, 

to  build  the  new  prisons  that  the  hardliners  want 
Couthmt  up  more  bocks  for  the  boyi  in  blue  is  no  more 
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ahu^tie  lo  kceo  ahead 


prtHimiftg  Coftwfcr  ihc  «i)  of  Los  Angeles.  Jhai  >*ondrous 
dieam  plj».c  «J  «*nUkppled  opportunjly.  uhcrc  c*cn  ihc 
rtu.*ic%  cannot  M>mc  up  with  a%  miny  cxolK  forms  of  <lcaJh 
« fcjtjiy  Mipf f^c^  The  cyrrcni  jverjjc  murder  rjlc  in  t 
f*unw  IS  U  ^  people  per  K«  (XXi  »n  L<»  Angeles  tl  s  34  6 
and  ««^«n^  l>  hjs  been  ns»ng  for  several  years  despite  regu- 
lar ,*Krcas^  m  ihe  budget  for  the  L  A  polKe  department 
^hKh  hjs doubled  tn  the  P»«  eight  )ejrs  AdditioraUy  Ihe 
Mate  rcin>t«iuted  the  death  penalty  passed  a  tough  Use  a 
,Mn  gotaptiwn  law  launched  a  major  program  of  jatlmg 
iu*trtik-^  and  stejdily  (mpnsoncd  more  »dults  than  ever 
M..rc  Nonetheless  the numberof people murderedm Us 
XfiiCle^  doubled  bct>»een  1*^  and  19S0  (In  New  York 
( .IV  murdv-rs  increased  by  about  2\  percent  dunng  the 
vimc  fKrAHi  while  the  police  rolh  remained  about  the 

v>me  »  ^ki- 
ln l'>^:  an  experiment  in  Kansas  Oly.  Missouri.  »n 
becfm^  up  patrols  produced  dismal  results  The  police  iden- 
f.hcd  '►nc  hi^-<nme  multiracul  dMrict  and  flooded  il  wlh 
t*KC  and  sometimes  thiee  times  the  usual  number  ol 
.  ttxer^  After  one  year  ihey  examined  the  modencc  ol 
^♦u,us  a.inc  The  mer*helming evidence  "  Ihe  year-end 
f»P»>ct  M,n<lud<d  n  (hat  iixreasing  routine  preventive 
rawol  >.»ihift  the  r      J'^^itd  had  no  effect  on  cnmc  " 

Mill  the  police  dcIuMon  proceeds  unabated  ^at»onal 
NPtntJm?  on  poVe  jdjj^ted  for  inflation  rose  more  than 
-♦ipcr^.m  bct*c  n  iv^Jand  im  r^arly t*Ke  thegrouth 
,n  roial  >:ovcrnm*">til  ^pcndln^  The  only  discernible  trend 
.J.,r.n>:  «hat  limc  has  »<cn  a  marked  jump  in  munfcrs  and  a 
^f^d-ial  growth  m  oiher  crimes  As  U*rencc  Sherman 
rr  rwh  director  of  ihc  V^Akc  Foundation  mkI  la^i 
\Vc  used  to  put  leeches  on  sick  pcor^c  to  get  t  he  blood  out 
it  ihtv  d.dn  t  get  ^Ktter.  vou  d  put  on  rnore  leeches 
4hat  V  Ihc  level  4>1  discussion  about  crime  " 

^^^1  rooklyn  is  one  of  the  reasons  so 

KILLERS  I  many        Yorkers  iww  live  m 

■Tl^^  Los  Angeles  Once  a  rolling  sub- 
utb  of  green  fiekJs  and  meander- 
^Jt^^  ingstreams  once  the  first  stop  en 
n  !ro«7iihe  immigrant  tenements  to  Westchester  County 
UriH»kUo»sihat  exhausted  brounoty  across  the  East  River 
M  inhaltan  ^^here  some  shoppers  have  to  stand  in  line 
hcf«>K  bulk-i  pr*x>f  glass  w^indCAs  and  ask  the  storcowners 
».» f.'- their  •  rders.'nd  slide  them  out  through  slots  Brooklyn 
.s  *hae  a  l^->earH>ld  street  kid  desoi^d  something  o 
*hit  life  at  Ihc  bottom  is  all  about  *ln  Brooklyn  you  fall 
mK"  >»ne  ol  Iv^o  tatcg<mes  ^fchen  you  start  growing  up 
Ftrsi  ihcre  s  the  mrnonty  of  ihe  minoniy  ihe  *fw:»^L.  or 
mkcr.  TTieMj  are  the  kids^fchogo  to  school  everyday  They 
ev<n  want  lo  go  to  college  Imagjnc  that'  School  after  high 
vth<M>l'  Fhey  re  AaMing  iheir  lives  waiting  lor  a  dream 
ib)f 'Aoni  tome  true 

\\^K  duvks  irc  uviallv  the  ones  getting  beat  upon  by  the 
maf^niv  ^r.>up  the  hard  rocks  It  you're  a  real  hard  rock 
.,^u  havt  n<)  wotnes  no  tares  Getting  high  »s  i>  easy  as 
Hcitbmg  \ou|ustnp  off  some  duck  You  don  I  bother 
^omK  to  school  iisnoinecevsjrv 

Hard  rocks  do  what  thcv  want  to  do  when  they  want  to 
,1  When  a  hard  ro^k  goes  to  prison  ii  builds  up  ha 


reputation  He  develops  a  bravado  that's  like  a  tong  sad 
joke  But  It  s  all  lies  and  excuses-  It's  a  hustle  to  keep  ahead 
oflhefacttbathe"sgo'«n«r»owhere" 

Judge  David  L  Baielon.  who  ts  the  senior  circuit  judge  of 
the  U  S  Court  of  Appeals  in  Washington.  D  C  .  ie»s  that 
storv  frequently  w  hen  he  is  asked  about  crune  in  Amenca 
But  unlike  Warren  Burger,  whoformerly  uorkedwilhUazc 
lononlheDistrK:ofCoIombiaCircuit.heseesthcans>*crio 
the  crime  problem  as  a  much  more  complicated  proposition 
than  simply  adding  firepower  to  police  arsenals 

"It  IS  no  great  mystery  why  some  of  these  people  turn  lo 
crime  -hetotdagathenngofcnmioolopsislastyear  They 
are  bdm  into  families  struggling  to  su.-vive.  if  they  h?ve 
families*,  all  -Hvey  arc  raised  in  dele iwr at ing. overcrowded 
housing  They  lack  adcquaie  nuiritton  and  healthcare  iTiev 
are  Subjected  to  prejudice  and  are  cJocatedin  unresponsive 
schools  fliey  are  denied  the  sense  of  order,  purpose  ..nd 
self-esteem  lhat  makf^la^v-abulingcitizens 

It  would  be  easy  to  presume  that  Bazelon  »s  one  those 
"soft"  judges  currently  under  attack  fof  loving  X«iiers  more 
than  their  victims  He  is  not  He  insists  that  citizens  be 
protected  from  violent  crime  But  he  points  out.  pragn-'ti- 
cally  thai  since  vengefuldeterrencc  lias  failed  miserably,  we 
have  no  choice  except  to  examine  the  undeilying  conditions 
that  produce  criminal  rage  In  the  short  run  and  in  the  long, 
soaal  justice  is  inseparable  from  personal  safety 

Jobs,  therefore,  are  the  answer  to  reducing  cnme.  the 
libcial  lefi  alliance  has  answered  It  is  because  of  record 
uner'ployment  ih"  \  crime  is  up  Uke  the  cops-and  pnsons 
argument,  the  jobs  campaign  isintuitively  appealing.  If  he  d 
had  a  loaf  of  bread.  Jean  Valjean  would  noi  have  taken  the 
candlcstKks  W  people  are  working.  «hey  II  have  no  reason  to 
steal  Unfortunately,  progressives  today  are  just  as  subject 
to  illusion  as  they  were  15  yeais  ago.  when  they  thought  a 
raptst  could  be  transformed  into  a  revolutionary  through  the 
purgative  of  rhetoric  Jobs  alonc-having  them  o'  losing 
ihem-do  not  directly  aKect  cnmc  If  it  were  so.  property 
cnme  would  nsc  with  unemoloymcnt  il  did  not  dunng  the 
Great  Depression  (the  best  estimates  are  that  all  criminal 
actmty  declined),  and,  as  the  vKtimi/ation  studies  show,  it 
has  not  in  the  minidcpressions  of  the  past  decade  Even 
more  confounding,  cnme  rose  slowly  but  Steadily  dunng  the 
prosperous  l96(Js  Tlie  only  cnme  that  has  nsen  rapidly  n 
recent  years  rs  mur'kr,  and  that,  we  know,  generally  in» 
volvcs  people  who  know  each  other,  who  live  in  the  same 
communities  who  are  poor  and  who  exist  on  the  edge  ol 
desperat-on-  people  tike  Freddy  Riles  and  Jimmy  Bowers, 
who  went  down  on  Ihe  sanw  Richmond  street 

Leonard  \VfeingUss.  ihe  noted  cnminal  s'cfensc  ailorney, 
cut  through  the  usual  noslrumsm  a  speech  last  year  when  he 
called  for  a  systematic  program  to  deal  with  cnme  He  -  too. 
brought  some  anxious  fibn'Ution  to  the  brows  of  old  com. 
rades  when  he  dismissed  the  liberal  jofc^  and-cnme  formula, 
iron  He  recalled  some  of  the  <*'^^"encesbetwcen  the  193(fc 
and  1980J  The  Depression  started  in  1929.  with  the  erash 
on  Wall  Street  Persons  across  the  working  class  and  poor 
saw  the  nch  jump  out  of  buildings  But  the  perception  of  the 
country  was  that  we  were  all  t  it  together,  nch  and  poor 
alike  were  suffenng.  and  so  tl.  'lenation  level  in  the  midst 
of  poverty  was  tow  1  Submit  it  is  altenaaon  that  causes 
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cnme  and  not  poverty 

In  mi  bjve  ju$i  ihc  rcvcnc  Wfe  have  ihc  percep- 
•on  on  thc  p^n  oi  ihc  poor  ihji  ihc  rxh  ^tc  gctjmj  nchcr 
tr,  fjr  jnd  have  never  had  ii  so  wcU  Orange  Coonly 
J  ai.f..rnu  hi,  „K)re  Rolh  Royccs  Uan  ihcre  are  .n  Great 
Bmain  WTien  jhc  Porvhc  Company  in  Stuiigan  Ger- 
many  anmninced  m  wle^  for  1980.  7$  pcrceni  oi  all 
Pwvhes  $oW  »n  ihe  workJ  were  sold  in  Souihcrn  CaWornw 
v^e  have  tn  Ihucommumiy  ihchaJf  nullion^llarcoodoand 
he  half.rnin,on  dollar  vach.  Ijvinj  sidc-by^  ^ih  wme  of 
Ihe  vvoril  poverty  ,hai  e„sl$  in  any  aiy  m  ,hc  counlry  " 

7f  f^P  Wfcm^faw  tpoke  of,  Ihe  jap  bet^^ccn  ihe 
*o,M.,/ Freddy  R.lca^.heSouihernCahforma  ,fn«ei^ 
tha  M>  suffu-^  televised  America,  is  more  ihan  ihc  cap  of 
|ohfc«ne«  I,  «  ,n  Judje  Bazek>n»  words  ihe  TP  of 
nislrjiH^n  d«peraiK>n  ,nd  raje  Ii » ,he  lame  gap  ihai  ,he 
I  ^  year^>ld  [rom  Brooklyn  speaks  of  when  he  iy^  sucked 
are  wai ling  for  j  dream  iha  I  won  t  com€  true  " 

'/il^!'*  r  '^L*^     P"^*^  ^"^  «  America, 

(o  eliminaie  ihe  murderous  v»|enoc  that  is  brvtalmni  the 
underUass  and  lerronnng  ihc  mnkiJc  dass  lo  dcfw?  the 
ar^^.aJ  that  sealed  .he  fai«  of  Freddy  R,Jes  andTmmJ 
.nd  O.vkJ  Sf.>rt  then  wrely  „  ^vill  come  th3 
umlf.»ft.,nit  ihr  ra^je  ihx  results  from  a  |,fe  where  the  fuiuTc 
h'i^w>nK.inin^ 

Freddy  ft.Irs  and  D4vkJ  Short  were  men  wuhcul  a  future, 
men  for  whom  deterrence  had  no  meaninr,  because  thev 
.       c?*'''  «hal  point  where  they  had  oothmj  left  lok»e 
Jail    Short  uid  one  day  u*  mvesitjaior  Roberta  James 
SiMer  what  do  you  mean  ja-l>  That  s  no  threat  to  me  I 
know  I  m  p>wg  »o  spend  over  half  my  'i.'e  m  /ail.  refardJess 
ol  ^^hciher  It  s  on  your  stuptd  subpoena  or  anyihinj  ehc  " 
^or  ihem  death  amj  apprehension  become  the  focal  cli 
njaciK  insianiv  ,n  ,  |,fe  defined  ry>t  by  wh.  ^  ,-o«iWc  but  by 
all  thai  >*hich  IS  impossible  ' 
Drawing  on  the  work  of  French  phjosopher  Jean-Paul 
xZ^  .  '  ^'^  cnm«nolot»(i  ,n  iVeat  Bniam  and 

AmerKa  have  begun  to  look  at  whole  pjpuIat»on4  wbo^ 
«rnsc  of  Ihe  future  is  either  mmimal  or  nonexistent  and  for 
^*hom  aime  has  become  endemic  Paul  Takan,  former 
as^aie  dean  of  the  Cnmmolofy  School  at  ,he  University 
oKaLfornia  gt  Berkeley,  has  paid  particular  a»enlK>n  lo  , 


L^ISI"  problem"  he  mamtains. '  is  that  the  fuiure 
'  M  field  of  possibilities  that 

1  h'thly  structured  by  the  social,  histoncal  realit>  ^nd 
;  ti^tly  orcumscnbed  by  material  conditions  7},u$.  an  ,ndi. 
VKJual  becomes  aware  of  his  dass  b>  means  of  the  future  ,t 
nukes  possible  for  him  For  the  underprtvilejed  clas.  the 
future  tn  termsof  soaal  possibif.lies  is  almost  tStallv  barred 

?^,.?v.t  k"!k  ^'  ^^^^ 
^^gatively  by  the  sum  tola!  of  possibles  which  are  imposed 

for  him  For  the  underpnvilejcd,  each  cultural  technical 

and  materia'  ennchmeni  of  society  represents  a  d.minuiicn 

w  impoverishment     of  his  humanity  '  Takagi  is  neither  a 

^S^Z'^'T'^  f^^^"^'^^"^^^  mulibe.mpris 
ooed  and  probably  for  a  lonj  time  for  the  protection  of  the 
rcsiof  us  Tliey  are  the  people  who  have  lost  their  essential 
AMc  of  humanity  Yet  even  the  most  conservative  la w-and- 
ofder  advocates  readily  acknowledge  that  pnwn  onlv  fur 

i^'r^S'vTfi  J'c" "J*" 'ho« ^hose futures 
arc  not  yet  fixed  For  that  reason  atone,  if  we  wwild  find  a 
solution  to , he  threat  of  cnminal  violence,  it  is  toour  interest 
1$  survivors  to  kwk  to  ward  a  viswn  that  sustains  rather  than 
Amimshes  the  human  impulse  m  an  effort  to  construct  a 
social  contract  rather  than  a  sooopathic  battlefield 

THEIH  ■ 

^IIPVIVnoclH     ■"^i'  recenti).  there  was  no 
dUKVIVUKSIH     Bgreater  cnmmal  war  zone  m 
H  America  than  Detroit  In  the 
i^^^vn't'onal  vernacular.  Motor 
r.i..  ^       I  become  Murder 

t  ty  a  muider-a-day  metropolis  As  one  resident  Alice 
irawtcz  said.  Everyone  on  our  block-absolutely  eVcrv 
{TT^!  policemen    By  the 

Ute  I9«H  and  early  im  ,n>t,ne  wbo^could  get  out  of 
Detroit  did  That  was  when  the  auto  icdustrv  was  in  ,ts 
pnmc  Today  more  than  300000  people  m  the  Detroit 
meiropo  nan  area  are  jobless  The  pVlI  l(  economic  Cm 
hanp  palpaMy  in  the  acnd  air  Yet  in  area,  beleaguered 
Uctroit  has  achieved  a  success  unmatched  anywhere  else  in 
America  That  is  in  cnme.  which  police  report  has  dropped 
30  percent  smcc  1977  More  startling  is  the  record  ,n  the 
ciiys  ncar<ast  side,  where  robbencs  have  dropped  b>  56 
>Continu(^  on  iQ 
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perceni  borglarKS  by  61  p^rccnl  and  rapes  by  60  percent 

rhe  Dcrroit  project  does  invoKe  rcorfaniration  of  the 
pt>lKc  -but  not  into  the  usual  heavily  armed  "'ac  jquads  ' 
InvKaJ  I  here  some  50  "miruslaijons"  located  in  base 
owoisof  churches  arul  puWK  halU  scattered  aaoM  the  city 

\}\CiM  STRESS  "tactical  force.  v*hKh  had  fojieredbtiier         ,     .   ^  ,  .„ 

jnuionnm  among  the  majomy  black  population,  has  |  >v^'t'ihem  anymore.it  was  us  ^.vr 
^„:Hv  been  dKbSndcd  ProbaWy  more  important  than  2     Wherever  community  cnmc  Prci5"^'^".P'^?T?.*"-' 


with  them  has  come  a  whole«lc  reformatwn  of  the  city's 
government.  much<h3nged  from  rhe  days  when  President 
Lyndon  Johnson  ordered  paratroopers  into  Detroit  «o  quell 
noters  antt  the  almost  all-*  hite  police  force  earned  automat- 
ic shoot-to-kill  orders  As  25-)ear  police  \eteran  Fred  Wil- 
liams explained.  Cops  used  to  just  tell  the  community  \*  hat 
was  wrong.  But  jhe  nnne  the  police  had  their  ay  the  more 
they  alienated  people  First  came  the  election  of  Coleman 
YjHing.  the  black  mayor  >*bo  brought  blacks  into  ma)Or 
p«itjorisof  power  Second  came  an  aggressive  Wack  recniit- 
ment  dnve  on  the  police  force  iivlf  That  Williams  says, 
made  the  turnaround  possible  "Once  ih«  raoal  make-up  of 
the  police  force  reflected  the  reality  of  the  population  nearly 
everybody  had  a  fr^erKl  or  relative  m  law  enforcement  " 


actually  been  disbanded  Probably  more  important 
dccerualizing  the  p»)lice  force  however,  has  been  the  de- 
vek  tnent  of  bkxk  clubs,  which  ha%e  created  their  own 
cnmc  pre\cntion  progranw  with  the  help  of  the  police 

Neighoorhood  Watch  tsihe  name  of  the  program,  b«t  it 
differs  ^ually  from  the  fluny  of  police-sponsored  watch 
pfoj^rams  that  have  become  popular  in  many  suburbs.  Most 
«f  ttunc  programs  include  a  Mnglc  meeting  run  by  the  police 
in  vkhich  neighN^is  are  encouraged  to  install  gates  and  win- 
dow locks  and  to  become  the  eyes  ajxJ  cars  of  the  police  by 
phoning  in  cMdence  of  cnmes  they  witness  Detroit's  Neigh- 
N;({Kxid  Watch  ts  predicated  upon  the  growth  of  real  neigh- 
borhood orgjnizaoons  in  which  at  least  50  percent  of  each 
hkxk  s  residents  arc  encouraged  to  partiopate  More  than 
4  <«W  Neighborhood  Watch  organizations  have  been 
ft>tm<d  \  >car  end  folkw-up  study  in  1980  found  that  in  an 
cspeoaltv  n»ugh  stnp  on  Detroit  t  west  skJc  overall  cnmc 
fell  by  6<  percent  An  analysisof  burglaries  in  the  area  found 
that  m*>M  break'ins  involved  a  home  not  covered  by  the 
Neighborhood  N^ich 

Block  clubs  akvfvc  do  not  explain  Detroit  s  success.  Along 


had  real  impact-bc  it  through  the  Citizens*  Uxal  Alliance 
for  a  Safer  Philadelphia,  in  West  PhiUdclphb.  the  famed 
Guardian  Angch  in  New  York.  People  for  Change,  in  the 
South  Bronx,  or  Santa  Monicans  Afiinst  Crime  'n  South- 
em  California— resolution  of  the  inherent  alienation  in  a 
•thenvus"  situation  has  been  cntical  All  that  has  changed  in 
Detroit  and  elsewhere  is  that  pcopte  who  once  believed  they 
had  no  control  over  their  lives  or  their  community  seem  now 
to  believe  that  real  change  is  possible 

The  same  jvinople  has  guided  an  onginal  and  exating 
project  called  the  Community  Boards  Program  in  the  neigh- 
borhoods on  the  south  Side  of  Sai  Franasco  Initiated  in 
1977.  the  community  boards  have  set  out  to  buikl  nothmg 
less  than  a  citywide  alternative  justKe  system  Their  premise 
IS  that  most  violent  crime  results  from  the  standard,  unre- 
soKedconfticts  of  daily  hfe-theso;t  of  scrap  rhat  left  Fred- 
dy Riles  and  Jimmy  Bov-:rs  dead-or  from  the  neighbor- 
hood deterioration  that  pbgucd  Detroit  Their  procedure  is 
to  set  up  forums  a!  which  boards  of  community  volunteers 
hear  conaete  complaints  about  everything  from  parking 
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' »  "('"v "'till,  jwuimiuic  ui 

vnu-  1 1  iJ(i>  ..nm»n.»l  mrstkmcanor  amptitm  hied  before 
th<r  muftMpjl  u>«ri  iwlv  122  rcwiied  tn  full  lury  inal^ 

bkv"  I>cirf>n  V  Neighborhood  W»ich  the  acalwn  of  a 
pjf  jlk  I  ludio  ii  vvMtf  m  inrough  ihe  forrmiMn  oi  vommuniiy 
contfKt  bt><ir«h  piv^i^  a  radical  and  fronul  <hallen« 
lo  ir^diiKHuil  anitcnmc  cam- 

be  m  (he  K>ns  run  remains 
i«  hiM.cn  '\ndd.scven radical 
dttms^  attorney  Leonard 
Ucm^lKs  sjvs  ihcrc  remjios 
th<.  need  fur  «>cirtv  lo  pro!  eel 
«^cH  hy  isobtin,?  ihai  small 
pcrunljitt  of  >k>tcnunminjK 
»b<^pcf\»st  Ml  previn^;  ujx>n  u4 
Ok  t'pfx>rtunitv  for  aciinvis 
h^rtfccvcr  IV  in  the  cfcalion  of 
pr«»>:rjmv  vshove  objeciiye  t$ 

rfjt  vxi  l>  JUMKC 

^>fK  vjmnttt  d4V  IV  years 
Ihcrc  h.i|>p(-ned  possibly 
the  m<M  dramatic  anitcnmc 
^ampdijin  yei  ailempted  Thai 
ddy  was  Augml  2H  196^. 
when  V<iij(Xipc*>ple  marched 
i>n  Wjshinglon  D  C  under 
Ihc  Uadership  of  tivil  nghls 
actoKMu  demand  jobs  and 
freedom  Reporim);  ort  ihe 
cbuiiicni  spirit  m  Harlem,  a 
\<»  }oek  Ttmei  wnler  con- 
cluded his  dccxHinl  of  ibc  day 
wttb  the  folUming 

PoIkc  cars  patrolled  Har- 

Icir.  *  streets  all  day.  thinking  it   

*ou!d  be  4  big  day  for  r-jMwncs  with  so  many  Nccro 
revdentsawdy  from  home  for  the  tnp  lo  \V^jsh«ngion 

But  in  the  evening  the  desk  sergeant  of  the  26ih  Prcooct 
reptiriednorobNrncsoroiheratme  " 

<  )n  that  day  m  Washington  police  reported  a  6>pcrccnt 
drop  in  ma/(>r , nine 

Intrigued  >y  this  Sudden  inlerivption  in  daily  atme  a 
group  of  ^c.K>lars  ai  the  Center  for  Vouih  and  Cbmminity 
Mudics  at ;  loward  l-'niverMiy  had  a  hunch  If  a  massive  avil 
njbiv  nurch  could  curtail  cnme  by  Wacks  against  blxks 
ihcn  what  was  the  imp-ct  of  the  massavjl  nghts  protcsi  that 
|ud  bern  sweep.ng  Southern  ernes'*  Had  it  as  J  Edgar 
Hoover  and  Bull  Connor  claimed  only  increased  the  level 
*>t  violent  cnme-'Or  had  the  cnminah  foundsomethin*  else 
irt  do  *  Die  answers  wrre  extraordinary 

« ity  /  a  large  industrial  center  with  a  solid  black 
iniddle  .lass  and  ^rveral  hUk  colleges  underwent  intense 
descgregatK>n  campaigns  economic  bo>coHs  and  sit-ins 
dunng  and  I96|  Dunng  the  years  of  heavy  protest, 
assault V  by  blacks  against  each  other  dropped  30  pcrccni- 
and  then  promptly  reverted  to  their  old  levels  once  the  civi! 
nghts  ^tivity  sub«dcd 


Itfsffiope&the 
ability  to  dream 
that  separate 
the  casual  mur- 
jlererJrom 
the  committed 
citizen/the  ^ 

victims  from 
[Ihesurvivpf^. 


 — uuiiii|E,  iiic  M'liiik:  anu 

summer  of  1962  and  I'M.X  the  warm  months  when  cnme 
usually  reaches  lis  peak  During  ihe       summer  mjjor 
cnme  dropped  by  U  percent  The  ncxi  summer,  ihe  lime  of 
the  most  intense  protest,  ii  dropped  another  36  percent 
Reflecting  upon  iheir  findings,  the  Howard  Universilv 
scholars  concluded  that  the 
civif  rights  movement  had 
alnxnl  certainly  reduced  vnmc 
among  black  pcc^Ie 

"One  might  say  i hat  for  the 
lower-class  Negro,  avenues 
have  been  closed  off  by  the 
soaal  structure  so  that  violent 
cnme  against  members  of  his 
own  race  IS  one  of  the  channels 
of  least  resistance  open  lo  him 
for  the  expression  of  aggres- 
sion When  he  becomes  ag- 
gressivc  against  segregation, 
the  NegroH  vnsc  of  personal 
and  group  identity  is  altered, 
race  pride  partially  replaces 
self  haired,  and  aggression 
need  not  be  directed  so  de- 
structively at  the  self  or  the 
community 

"When  large 'Scale,  dircci- 
action  civil  nghts  activities  arc 
bunched  in  a  community,  the 
leaders  face  a  Herculean  task 
of  community  organization 
The  members  of  the  commu- 
niiy  must  be  recruited  trained 
and  organized  into  a  disci- 
plincd,  rK>nv>olent  army  Net" 


p»»"tu,  iiunviotcni  army  isci- 
works  of  communication  and  iransporiaiion  must  be 
arranged,  for  I^gc  numbers  of  people  musi  be  united  be- 
hind a  single  effort  Ii  i$  the  pooling  of  resources,  the  setting 
up  and  certifying  of  goals,  pnoniies  and  methods  in  a  com 
munit)  effort  lo  produce  social  change  thai  draws  neighbors 
together  m  an  organizaikm  whose  very  existence  would  tend 
to  discourage  cnme  A  spint  of  common  concern 
pervades  the  community  and  serves  to  discourage  cnme  ' 

Common  concern  and  the  struggle  for  community  ihesc 
two  arc  the  ♦hreads  that  nin  through  successful  efforts  to 
reduce  violent  crime  Even  these,  however,  are  born  of 
something  elsc^  hope,  the  hope  of  people  for  whom  a  future 
itemed  possible,  for  whom  there  was  reason  to  dream  and 
fight  It  IS  that  ability  lo  dream  concretely  that  separates  the 
casual  murderer  from  the  committed  otizen.  thai  separates 
the  man  denied  his  humanity  from  the  man  who  asserts  his 
humanity  that  separates  the  community  of  victims  from  the 
community  of  survivors 


Frafik  BroHTUftf  ts  the  coauthor  of  The  AmefKan  Way  of 
Cnme  andtsa  membfr  of  the  orgam:tne  commuicf  for  tfic 
Saiu>nal  Wnun  Union 
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WASTE  NOT,  WAIT  NOT— A  CONSIDERATION 
OF  FEDERAL  AND  STATE  JURISDICTION 

LAWRENCE  H.  COOKE* 

A  paradox  of  our  lime  is  legal  scarcity  amidst  plenty.  It  is  consis- 
IM.  tent  with  other  incongruities  such  as  momentous  scientific  ad- 
vances  and  an  apparent  dearth  of  natural  resources,  shocking  rises  in 
violent  crime  in  a  society  better  educated  than  ever  before,  and  an 
inflationary  spiral  during  economic  recession.  The  rubber  band  be- 
tween demand  and  supply  in  almost  any  field— in  the  halls  of  gov- 
ernment, in  the  commercial  marketplace,  and  in  the  circles  of 
culture— is  now  stretching  in  both  directions.  The  recitation  of  par- 
allels could  be  almost  endless. 

I  have  always  considered  my  Father  as  the  personification  of  vir- 
tue. He  w^  a  man  of  common  sense  and  logic— with  his  feet  always 
solidly  on  the  ground.  A  cobbler's  son,  he  earned  his  way  ihrough  life 
and  frequently  referred  to  those  who  lived  beyond  their  means  as 
having  a  champagne  appetite  and  a  beer  income."*   He  frequently 
recited  a  jingle  that  went  something  like  "eat  it  up,  clean  it  up,  sew 
it  up,  use  it  up"  and  ended  with  the  proverb  of  "waste  not,  want 
not."  Having  realized  the  inability  of  our  material  cornucopia  to  send 
forth  an  endless  supply  and  the  futility  of  an  economy  of  extrava- 
gance, our  mentality  moves  from  expectations  of  profusion  to  those  of 
moderation  to  provide  even  the  physical  necessities  of  life.  The  same 
course  is  generally  outlined  for  government,  in  which  programs  and 
appropriations  arc  slashed  at  random,  and  the  shadows  of  Proposi- 
tions 13  and  2  1/2  cast  their  pall  over  budgetary  councils.'   For  the 
judiciary  in  particular,  there  is  an  analogous  imbalance.  A  constant 
avalanche  of  litigation  at  the  instigation  of  an  endless  horde  of  suitors 
seriously  threatens  to  engulf  every  apparatus  of  justice— the  physical 
facilities,  the  judicial  and  nonjudicial  personnel,  the  tested  methods 
and  protections,  and  indeed,  the  system  of  justice  itself. 

♦  Chief  Judge  of  the  State  of  New  York.  This  article  is  adapted  from  the 
Elevenlh  Annual  John  F.  Sonnett  Memorial  Lecture,  delivered  by  the  Chief  Judge 
at  the  Fordham  University  School  of  Law  on  February  24,  1981. 

1.  This  is  an  American  variant  of  "Beggars  person  and  Emperor's  mouth,"  2  J. 
DooUttle,  A  Vocabulary  and  Hand-Book  of  the  Chinese  Language,  Romanized  in  the 
Mandarin  Dialect  189  (1872),  also  corrupted  to  "a  beer  salary  and  champagne  appe- 

2.  In  a  newspaper  article  it  is  stated  that  "(f]or  the  first  time  since  Proposition 
Z  1/2  was  approved  in  November  amid  predictions  of  fiscal  chaos,  city  officials  and 
leaders  of  the  banking  and  financial  community  here  are  talking  openly  abcat  bank- 
niptcy  (oV  the  city."  Knight,  Botton  Prepares  to  Retrench  As  Tax  Cut  Drains  Trea- 
wry  N.r  Times,  Feb.  16,  1981,  |  A,  at  10,  col.  1.  Hie  plights  of  cities  such  as 
New  York  and  Cleveland  are  recalled. 
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In  June  1980.  Chief  Justice  Warren  Burger  in 

IwSon  l  a^«ult  of  the  failure  of  the  polifcal  P'~««V°X 

£r«roi&rard  iT^fs^  ~sp^  ■ 

•  !,  t.. Tfnecial  ureency  because  of  the  continually  expand  * 
Sload'  :fX;  feS"?ur.s  and  the  ^^y^^^'Jl^-^Zl'lS'^ 

constLf  AUhough  the  number  of  di,po,l.io„s  rose  bocaw  «f 
eZlVof  the  judges,  the  fJing  of  indirtments  mcreased  las,  year  W 

TaK  Ob  -d  ta'l*  ^^^^^^^ 

problenrsofsubstanHyela^^^^^^^^^^^ 
S^'iLrlSlrSSrbecause  of  his -bel,^^ 


(hereinafter  cited  as  Burger  Speech). 

i  ALL  Study  of  the  Division  of  Jurisdiet.on  Between  State  and  Federal  Courts 
I  (1^9)  ...      1  cu  .    rUiof  lusiicc  of  the  Minnesota  Supreme 

•"^i  state  of  N.Y.  OfT.ce  of  Court  Administration.  Press  Release  (March  18.  1981). 

8.  Time,  Aug.  20.  1979.  at  48,  51.  Association, 

9.  Address  by  President  J;"i'"yf  "'"ij^^^S  in  6^  A  B.A.J.  840.  842 
100th  Anniversary  Luncheon  (May  4.  1978).  reprxntca 

S.  3123,  96th  Cong..  2d  Sess.,  126  Cong.  Rec  S12768  (daily  cd.  Sept.  l7. 
•"^'l.  Id.,  see  126  Cong.  Rec.  S12767  (daily  ed  Sept.  17.  1980,  (remarks  of  Sen. 
Thurmond). 
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system  is  drifting  into  a  posture  of  blurring  the  jurisdiction  between 
the  State  and  Federal  courts"  and  that  "[ijncreasing  caseloads  in  the 
Federal  courts  reveal  a  trend  which  could  eventually  lead  to  a  total 
breakdown  of  traditional  federalist  principles  as  we  know  them."" 
Quoting  Chief  Justice  Burger,  he  pointed  out  that  in  the  past  decade 
Congress  has  enacted  no  less  than  seventy  new  statutes  enlarging  the 
jurisdiction  of  federal  courts,  many  of  these  statutes  expand  federal 
jurisdiction  to  cover  relief  already  available  in  state  courts." 

Any  survey  of  federal  and  state  court  jurisdiction  requires  an  ex- 
•rnination  of  the  historical  roots  of  our  judicial  systems  and  a  recogni- 
tion of  the  interrelationship  of  the  federal  and  state  governments. 
When  the  delegates  to  the  Constitutional  Convention  gathered  at 
Philadelphia  in  1787,  they  came  from  thirteen  self-governing  and 
sovereign  states.  Each  state  had  its  own  courts,  structured  with  a 
jurisprudence  similar  to  that  of  England  and  flavored  by  a  variety  of 
colonial  prescriptions.  There  was  no  preexistent  federal  superstruc- 
ture or  dual  pattern  of  government  such  as  the  one  that  evolved  from 
the  men  at  Philadelphia— "[mjost  of  [whom]  had  been  warned  before 
{.caving]  home  that  they  had  no  right  to  do  more  than  amend  the 
Articles  of  Confederation."" 

The  face  of  government  changed  vdth  the  adoption  of  the  Constitu- 
tion, There  emerged  the  intriguing  concept  of  dual  sovereignty, 
federal  and  state,  as  applied  to  the  central  federal  union  and  the  com- 
ponent states.  The  system  was  described  as  an  "indestructible  Union, 
composed  of  indestructible  States.""  The  judicial  article  of  this  new 
Constitution  provided  for  "one  supreme  Court,  and  .  .  .  such  inferior 
Courts  as  the  Congress  may  from  time  to  time  ordain  and  establish" 
and  specified  the  cases  to  which  the  judicial  power  extends."  There- 
fore, a  federal  judicial  sytem  was  erected  alongside,  or  atop,  the  indi- 
vidual state  courts. 

Another  landmark  was  reached  with  the  passage  of  the  Judiciary 
Act  of  1789,"  by  which  Congress  immediately  exercised  its  power  to 
create  inferior  federal  courts.  The  federal  courts  are  courts  of  limited 
jurisdiction,  empowered  to  hear  only  such  cases  as  are  within  the 
judicial  power  of  the  United  States  as  defined  in  the  Constitution  and 
entrusted  to  them  by  a  jurisdictional  grant  by  Congress.  In  contrast, 
each  state  has  courts  of  general  jurisdiction,  and  these  courts  enjoy  a 


mond)  ^^^^^^  ^^""^^^  ^^^^^  (remarks  of  Sen.  Thur- 

13,  !d,  (quoting  Burger  Speech,  supra  note  3.  At  S8965). 
191  (1962? '  ^^'^"^  ^  ^  '^'^  ^''"^'^  of  America:  A  History 

15.  Texas  v.  White,  74  U.S.  (7  Wall.)  700.  725  (1868). 

16.  U.S.  Const,  art.  III.  §  1. 

17.  Id.  }  2. 

18.  Judiciary  Act  of  1789.  ch.  20.  1  Stat.  73. 
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presumption  of  jurisdiction  over  a  particular  '^"^^^^"y^'ff' ^.J'.,^ 
Overcome  only  by  a  strong  showing  to  the  contrary  Chief  Justice 
Burger  in  reference  to  the  ALI's  study  of  the  jurisdiction  of  state  and 
federal  courts."  has  observed  that  "[u]narticulated.  but  implicit  in 
L  Institute's  study  was  that  Oie  state  courts  of  J'^"'""  "^^^^^ 
basic  instrument  of  justice  under  our  system,  and  this,  ol  course,  is 
the  heart  of  what  we  call  federalism.'  »  .  . 

Perhaos  Senator  Thurmond,  in  his  observations  on  the  blurrmg 
of  jurisdtetion,"  determined  that  the  line  of  demarcation  was  becom- 
°ng"ndistinct.  From  the  tenor  of  his  remarks,  it  is  fair  to  assume  that 
he  like  others,  is  disturbed  by  this  trend.  Others  sense  a  de  facto 
"merging"  and  attempt  to  assess  the  consequences.  The  perimeters  of 
the  Spression  "merger  of  state  and  federal  courts   have  not  been 
demXd.  In  the  context  employed,  an  "organizational  merger  is 
not  suggested,  but  "merger"  seems  to  imply  that  more  and  more 
sute  afd  federal  courts,  using  similar  methods,  axe  Pj>w>ng  over  Je 
same  ground.  In  a  1977  address.  Professor  Dan  Meador  then  A  s  - 
Snt  Attorney  General  in  the  Office  of  Improvements  in  Jie  Admmis- 
Sion  of  Justice,  posed  the  question:  "Are  we  heading  for  a  merger 
S^federal  «id  stitVcourts? " "  In  intimating  bases  that  might  elicit 
X^attSe  response.  Professor  Meador  cited  the  openmg  of  the 
SelaUriS  courtfto  s^me  business  which  had  always  been  hand  ed 
e7cSve"y  by  the  state  courts" «  and  a  "growing  uniformity  in  he 
faw  bS  applied  by  both  and  in  the  rules  of  procedures  being 
used  ""  Similarly,  a  1979  report  to  the  Conference  of  Chief  Ju  tices 
from  the  T«k  Fo'rce  on  a  StSe  Court  Improvement  Act  mentioned 
"tfie  Federal-SUte  Partnership  in  the  Delivery  of  Justice.  " 

AwareneTs  of  the  possibiHty  of  merger  has  not  been  confined  to 
these  Smments.  Fr!posed  changes  in  federa  diversity  jurisdiction 
have  inspired  intense  differences.  State  appel  ate  juages  have  been 
kJoti^^to  uine  as  determinations  of  their  highest  courts  have  b^n 
Sdated  auhe  hands  of  a  single  United  States  district  court  judge. 
Federal  judg^^^^^^^^  occasionally  rankled  when  required  to  preside 
over  garden  variety  tort  and  contract  disputes  mstead  of  nationally 
significant  legal  issues. 

lliiS^W^Znt^tat  Courts  Is  To  Destroy  Federalism.  Judges  J.. 

Spring  1978,  at  11,  12. 

21.  See  notes  10-13  wpra  .nd  Kcompanymg  text, 

22.  Meador,  Are  We  Heading  for  a  Merger  of  Federal  and  State  Courtsi'.  Judges 
J.,  Spring  1978,  »t  9. 

23.  Id.  »t  46. 

S".  HMrinJI'on  S.  2337  Before  the  Subcomm.  on  Jurisprudence  ^"dCo^rnmen- 
id  Rektioru  of  the  Senate  Comm.  on  the  Judiciary.  96th  Cong.,  1st  &  2d  Sess.  151 
(1979-1960)  (hereinifter  cited  is  Hefiringjj. 


91 


1981]  FEDERAL  AND  STATE  JURISDICTION  899 

Consideration  of  whether  state-federal  judicial  merger,  viewed  by 
some  as  gradual  but  definite,  is  a  reality  reveals  the  dearth  of  satisfac- 
tory empincal  data  on  this  subject .»  Information  would  be  required 
to  determine  if  merger  exists  and,  as  a  preface,  the  notion  of  merger 
must  be  defined  to  permit  the  experiential  analysis  to  proceed  If 
merger  were  found  a  diagnosis  could  be  made  to  determine  whether 
It  IS  a  problem,  a  blessing,  or  a  mere  phenomenon.  Designs  for  iudi- 
cial  or  legislative  treatment  or  surgery  would  follow.  In  any  event 
the  gathenng  of  information  would  serve  a  propitious  purpose  either 
m  activatmg  the  highly  motivated  or  in  allaying  their  fears 

A  fairly  recent  report  of  a  Department  of  Justice  Committee  on 
Revision  of  the  Federal  Judicial  System  broadcast  the  distress  signal 
that  those  courts  now  face  a  crisis  of  overload,  a  crisis  so  serious  that 
.t  threatens  he  capacity  of  the  federal  system  to  function  as  i 
should.  .  .  [I]t  IS  therefore  a  crisis  for  the  nation.""  As  for  state 
'  •'"  SL'^t"'^  providing  full  information  for  the  decade 

ending  m  1976,  there  was  an  average  caseload  increase  of  43%  in  the 
tnal  courts  of  general  jurisdiction."  In  thoso  same  states,  the  aver- 
age appellate  caseload  doubled  during  the  same  period  » 

Obviously,  this  recital  does  not  warrant  complacency  in  approach 
or  inefficiency  m  operation.  More  money  could  provide  more  court- 
rooms and  more  judicial  personnel,  but  solid  reliance  on  this  possibil- 
ity IS  not  warranted  in  the  face  of  projected  cuts  in  the  federalbudget 
of  over  forty-one  bniion  dollars  and  sizeable  reductions  in  federal  lid 
to  the  spates.*-  "[T]he  1980s  [will  be]  a  decade  of  limited  resources 
tor  courts  Certainly  waste  can  never  be  justified,  and  it  is 

submitted  that  there  are  certain  areas  in  the  jurisdictional  allocation 
between  federal  and  state  courts  in  which  savings  in  time  and  effort 
can  be  accomplished. 

The  framers  of  the  Constitution  drew  a  design  in  which  the  state 
courts  would  be  the  primary  guarantors  of  constitutional  rights."  By 
virtue  of  the  federal  supremacy  clause,"  state  courts  were  obliged  to 
apply  federal  law  when  applicable,  but  there  was  little  to  apply  in  the 
early  years.  For  the  better  part  of  the  first  century,  the  only  signifi- 

26.  Burger  Speech,  supra  note  3,  at  S8965.  See  aUo  Fischer.  Institutional  Com- 
petency:  Some  Reflections  on  Judicial  Activism  in  the  Realm  y^oZm  MocaZn 
Between  State  and  Federal  Courts.  34  Miami  L.  Rev.  180  (19M) 

27.  U  S.  Dcp  t  of  Justice,  The  Needs  of  the  Federal  Courts  Reoort  nf  >h»  Pnm 
mitfee  on  Revision  of  the  Federal  Judicial  System  1  (197^ 

port  197l!'°aU3£;^"(lS*'"  ^°"'''*         ^""^  ^"''""^  ^"""•^ 

29.  Id.  at  50-51. 

30.  N.V.  Times,  Feb.  22.  1981.  5  1,  at  1,  ct)l.  6. 

31  Sfeclman,  Options  for  Reducing  Civil  Volume  and  Delay:  A  Review  and 
AnolyHsfor  the  im's.  State  Ct.  J.,  Fall  1980.  at  9  10 

eJcJl^T'f^^"*;       fT''  '>f^°"eress  to  Limit  the  JurUdiction  of  Fed- 
if^/^i"  JDiflfertte.  66  Harv.  L.  Rev.  1362  (1953). 

33.  U.S.  Const,  art.  VI,  §  2. 
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cant  federal  incursion  into  state  court  affairs  was  the  infrequent  re- 
view by  the  United  States  Supreme  Court  of  determinations  by  a 
state's  highest  judicial  body. 

The  Civil  War  and  the  subsequent  Reconstruction  aroused  an  m- 
tense  spirit  of  nationalism  and  produced  demands  for  an  expansion  of 
federal  authority.  From  this  atmosphere  came  the  opening  of  the 
federal  nisi  prius  courts  to  judicial  matters  previously  handled  exclu- 
sively by  the  state  courts.  In  the  late  1860*s,  Congress  enacted  leg- 
islation that  expanded  the  category  of  diversity  cases  that  could  be 
removed  to  the  federal  courts and.  for  the  first  time,  authorized 
writs  of  habeas  corpus  for  persons  detained  by  the  states.^  The  four- 
teenth amendment  was  adopted,  imposing  upon  the  states  as  a  matter 
of  federal  law  the  responsibility  for  ensuring  the  rights  of  equal  pro- 
tection  and  due  process.  In  the  succeeding  decade,  Congress  granted 
to  federal  trial  courts  the  jurisdiction  to  entertain  suits  arising  under 
federal  law;*  Congress  also  enacted  section  1983  of  the  Civil  Rights 
Act  of  1871.''  The  foil  impact  of  these  measures  was  realized,  not  in 
their  infancy,  but  in  more  recent  years,  and  because  of  these  mea- 
sures an  enormous  flood  of  cases  has  poured  into  the  federal  trial 
system.  Vast  numbers  of  state  criminal  cases  have  been  pervasively 
reviewed  and,  as  a  result  of  Ex  parte  Young,*  numerous  state  office 
holders  have  been  enjoined  in  the  perfonriance  of  official  duties. 

The  concurrent  jurisdiction  enjoyed  by  both  systems  has  long 
aroused  judicial  and  legislative  concern.  Proposals  to  reduce  duplica- 
tions of  jurisdiction  include  sharply  limiting  the  scope  of  the  diversity 
jurisdiction  of  federal  courts*  and  eliminating  the  federal  question 
jurisdiction  of  state  courts.  The  underlying  bases  of  these  suggestions 
have  been  the  obvious  merit  of  jurisdictional  clarity  and  the  overrid- 
ing desire  to  channel  genuinely  federal  causes  to  federal  courts  and 
genuinely  state  causes  to  state  courts.  Thus  far,  however,  the  pro- 
clivity of  attorneys  for  a  choice  of  forum,  a  luxury  we  can  no  longer 
afford,  has  prevailed  over  judicial  efforts  to  secure  jurisdictional  preci- 
sion. ,  r    t  1_     L  ^ 

The  most  incessant  abrader  of  judicial  feelings  may  be  the  overturn 
of  the  deliberative  judgment  of  the  highest  court  of  a  state  by  a  singe 
federal  trial  court  judge.  The  distinguished  Chairman  of  the 

34.  Act  of  July  27.  1866.  ch.  288,  14  Stat,  306  (current  version  at  28  U.S.C. 
^  ^35.^  Ac^of  Feb.  5.  1867.  ch.  28.  §  1.  14  Stat.  385  (current  version  at  28  U.S.C. 

*  Act  oflurch  3,  1875.  ch.  137.  18  Stat.  470  (current  version  at  28  U.S.C. 

*  ^?7^,  icfS  April  20.  1871.  ch.  22.  §  1.  17  Stat.  13  (codiHed  at  42  U.S.C,  §  1983 
(1976)). 

38.  209  U.S,  123  (1908). 

39.  H.R.  2202.  96th  Cong..  1st  Sess.  (1979). 
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Conference  of  Chief  Justices,  Robert  J.  Sheran,  recently  voiced  the 
opinion  that  such  overturns  not  only  incur  the  resentment  of  the 
Conference  members,  but  also  are  not  in  the  interest  of  the  system  as 
a  whole.*'  Certain  United  States  magistrates,  with  the  consent  of  the 
parties  and  when  authorized  by  the  district  court  in  which  he  or  she 
serves,  may  even  conduct  any  or  all  proceedings  in  civil  matters  in- 
cluding habeas  corpus  and  order  the  entry  of  judgment  in  the 
cases.**  One  proposal  has  been  that  all  proceedings  concerning  state 
criminal  cases  containing  federal  issues  be  routed  to  the  United 
States  Courts  of  Appeals  to  avoid  federal  trial  court  review. 

Once  it  has  been  determined  that  there  should  be  a  redistribution 
of  the  caseload,  the  most  difficulty  will  be  encountered  in  isolating 
those  cases  that  should  be  diverted  from  their  present  situs.  The 
allocation  should  be  based  on  sound  reasoning.  Judge  Henry 
Friendly,  a  member  of  the  United  States  Court  of  Appeals  for  the 
Second  Circuit,  would  remove  from  federal  forums  not  only  diversity 
jurisdiction,  but  also  "state  prisoner  habeas  corpus  cases,  numerous 
criminal  cases,  and  much  federal  question  litigation  such  as  environ- 
mental protection,  personalMnjury  actions  created  by  federal  statutes, 
and  most  section  1983  suits." «  Although  some  view  these  proposals 
as  too  drastic,  the  recommendations  emanate  from  a  respected  au- 
thority and  deserve  serious  consideration.  Moreover,  it  should  be 
noted  that  there  are  more  than  ten  times  as  many  general  jurisdiction 
state  judges  as  there  are  federal  district  judges,*^  and  state  courts 
handle  well  over  90%  of  the  cases  filed  in  any  given  year.-" 

If  our  federal  and  state  "court  dockets  are  as  heavily  laden  as  re- 
ported, and  if  our  systems  are  being  taxed  so  that  prompt  and  well- 
considered  justice  is  not  being  delivered  to  substantial  segments  of 
society  as  claimed  largely  because  of  insufficient  judicial  personpower 
and  resources— and  I  do  not  doubt  these  premises— then  the  day 
has  arrived  when  there  must  be  a  survey  of  the  systems  and  an  up- 
dated allocation  of  the  jurisdiction  between  the  federal  and  state 
courts.  This  is  not  the  time  to  tolerate  a  haphazard  pattern  of  jurisdic- 
tion that  by  its  very  intricacy  breeds  litigation  with  festering  proce- 
dural nuances.  We  can  ill  afford  unnecessary  duplication  of  judicial 
effort.  We  are  haunted  by  the  specter  of  criminal  cases  that  run  the 
full  gamut  of  state  trial  and  appellate  levels  only  to  start  anew  up  the 

40.  Remw|ks  of  Hon.  Robert  J.  Sheran,  Chief  Justice  of  the  Supreme  Court  of 
Minnesota,  National  Center  for  State  Courts  and  Marshall-Wythf  sXl  of  iLw 
24  1961°"  Federalism  in  the  1980s.  WiUUm.burg.  Vir^ni^  (J^i 

iL  28  U.S.C.  I  636(c)  (Supp.  1979). 

Rev^^^itaSTcfgyS)"^'"*"'         ^""^  ^''"""^  ''^  Creighton  L. 

43.  Burger,  iupra  note  20,  at  12. 

44.  Hearings,  $upra  note  25,  at  140. 


ERIC 


93' 


94 


902  FORDHAM  LAW  REVIEW  [Vol.  49 

ladder  oF  federal  courts  and  then  perhaps  somewhere  along  the  line 
return  to  the  beginning  of  the  obstacle  course.  The  process  may  take 
many  years. 

In  1959,  Chief  Justice  Warren  said  that  "[i]t  is  essential  that  we 
achieve  a  proper  jurisdictional  balance  between  federal  and  state 
court  systems,  assigning  to  each  system  those  cases  most  appropriate 
in  light  of  the  basic  principles  of  federalism."**  In  his  speech  to  the 
ALI,  Chief  Justice  Burger  raised  for  consideration  the  question 
'whether  the  time  [had]  come  for  a  broader  reappraisal  of  the  alloca- 
tion of  jurisdiction"  than  that  included  in  the  1969  ALI  report.**  His- 
tory furnishes  instances  of  disdain  for  state  judiciaries.  For  this  atti- 
tude there  is  no  longer  any  justification.  Recent  years  have  seen 
extraordinary  cfiforts  toward  improvement.  These  include  the  establish- 
ment of  the  National  College  for  the  Judiciary,  the  institution  of  sUte 
training  courses  for  judges,  such  as  in  New  York  State  where  yearly 
training  of  five  days  is  mandatory  for  all  judges  of  courts  of  record, 
the  requirement  of  minimum  qualifications  in  most  states  for  judges 
serving  in  courts  with  significant  responsibilities,  the  initiation  of 
training  in  modern  management  methods  provided  by  the  Institute 
for  Court  Management,  the  provision  of  technical  assisUnce  and  sup- 
port programs  by  the  National  Center  for  State  Courts,  and  highly 
motivated  efforts  of  both  the  American  Judicature  Society  and  the 
American  Bar  Association. 

People  are  looking  for  leadership,  but  those  who  seek  a  different 
and  more  efficient  utilization  of  judicial  resources  should  expect  reac- 
tion ranging  from  confrontation  to  *'no-holds-barred"  opposition.  In 
the  words  of  Arthur  T.  Vandcrbilt,  "[m]anifestly  judicial  reform  is  no 
sport  for  the  shortwinded  or  for  lawyers  who  are  afraid  of  tempowy 
-  defeat."*^  The  responsibility  for  providing  justice  must  be  divided 
between  the  federal  and  state  court  systems  so  they  might  realize 
their  maximum  potential  by  utilizing  their  full  capacity  as  efficaciously 
as  possible.  As  American  citizens,  we  live  under  a  government  com- 
mitted "to  establish  justice,"  and  a  malfunction  of  our  judicial  appa- 
ratus anywhere  is  reason  for  the  disquiet  of  all  of  us.  If  we  allot 
spheres  of  jurisdiction  in  such  a  way  as  to  avoid  overlap  and  to  free 
judicial  components  firom  repetition  of  effort,  then  we  will  not  squan- 
der our  judicial  substance,  and  delay  in  the  delivery  of  justice  will  be 
reduced  to  a  minimum.  We  can  then  say,  "waste  not,  wait  not" 

There  is  much  to  be  gained  from  the  uniformity  and  stability 
generated  from  a  central  authority.  There  is  also  advantage  in  dis- 


45.  Burger,  tupra  note  20,  at  11  (quoting  Address  by  Chief  Justice  Earl  Warren, 
American  Uw  InsUtute  (May  1959)). 

46.  Burger  Speech,  supra  note  3,  at  S8966.  ,,^oa\ 

47.  E.  Gerhart,  Arthur  T.  VanderbUt:  The  Comp!cat  Counsellor  lU  (1980). 
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p«rsed  authority  that  can  operate  with  more  accommodabon.  We  can 
alter  our  structures,  by  modernization,  by  an  infiision  of  capital,  and 
by  innovatjon,  but  in  the  end,  the  ultimate  test  is  whether  we  have 
afforded  the  citizenry  a  vehicle  guided  by  competent  and  impartial 
judges  for  the  prompt  and  just  resolution  of  their  disputes,  under 
prevailing  law  applicable  to  all  in  equal  measure. 
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Crime,  Bureaucracy,  And  Equality 

CHRISTIE  DAVBES 


Crime  is  one  of  America's  most  serious  social  problems.  Crime 
rates  and  particulariy  rates  of  serious  crime,  s-ch  as  homicide, 
robbery,  rape,  and  other  crimes  involving  violence,  have  ri^en  to 
high  and  unacceptable  levels.  The  gravity  of  the  problem  is  only 
underiincd  by  the  eagerness  with  which  the  small  recent  easing  of 
cnme  rates  due  to  the  recession  and  the  diminishing  proportion  of 
young  people  in  the  population  has  been  greeted.  Overall,  how- 
ever, American  criminologists  and  crime  policy-makers  are  pessi- 
mistic about  the  possibility  of  combating  crime;  their  work  abounds 
with  dismal  phrases  such  as  "notk'^.g  works"  or  ''society  must 
learn  to  live  with  high  crime  rates."  This  pessimism  stems  from 
the  fact  that  most  policy-makers  looking  at  the  question  of  crime 
have  concentrated  their  attention  exclusively  on  what  has  hap- 
pened in  America  itself.  When  American  criminologists  have 
looked  at  Europe,  they  have  in  general  noted  only  that  crime  rates 
in  Europe  tend  to  be  much  lower  than  in  America  but  are  rising. 
And  they  have  not  been  able  to  draw  sensible  conclusions  from 
cither  of  these  facts.  What  is  needed  is  a  careful,  comparative  as- 
sessment of  bow  crime  rates  differ  between  various  European  coun- 
tries and  how  thoy  vary  over  time.  Such  an  assessment  would  give 
those  concerned  with  making  American  policy  new  ways  of  think- 
ing about  the  causes  and  cure  of  crime.  Perhaps  the  best  place  to 
look  is  at  Britain,  the  European  country  that  most  resembles  Amer- 
ica in- its  legal  and  political  traditions. 

During  the  last  fifty  years,  Britain  has  changed  from  being  a 
relatively  crime-free  society  to  one  in  which  serious  crimes  of  vio- 
lence and  dishonesty  occur  on  such  a  scale  as  to  constitute  a  signif- 
icant social  problem.^  The  situation  has  been  well  summed  up  by 
Leon  Radzinowicz  and  Joan  King:  ''In  J900,  the  police  of  Eng- 
land and  Wales  recorded  under  a  hundred  thousand  crimes,  less 

1     The  fact  that  crime  docs  constitute  a  real  problem  in  Britain  and  is  per- 
ceived as  such  by  ordinary  people  on  the  basis  of  their  everyday  experience  is 
well  outlined  in  Patricia  Morgan^  Delinquent  Fantasies  (Temple  Smith.  London. 
1978)  See  also,  Charles  Moore.  The  Old  People  of  Lambeth,  Salisbury  Paper  9 
(The  Salisbury  Group.  London.  1982). 

wiKsal^iaS  FoundtUon.  W«hin|ton.  DC.  from  Pol.cy  Review,  no.  23. 
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than  three  for  every  thousand  people.  In  1974,  it  was  almost  four 
for  every  hundred  people.  That  is,  over  thirteen  times  as  many. 
And  those  are  indictable  offences,  not  minor  infractions/'^  By  the 
beginning  of  the  1980s,  the  number  of  serious  offenses  recorded 
by  the  police  was  even  greater  and  was  of  the  order  of  two  and  a 
half  million  offenses  (i.e.  about  five  for  every  hundred  people).^ 
These  figures  give  a  very  rough  idea  of  a  major  and  unpleasant 
social  change  that  has  overtaken  Great  Britain  in  the  course  of  the 
twentieth  century. 

Some  of  the  increase  in  recorded  serious  crime  may  of  course  be 
statistical  rather  than  real.  People  may,  for  example,  be  more 
willing  to  report  crimes  to  the  police  than  they  were  in  the  past — 
possibly  a  result  of  increasingly  easier  access  to  telephones.  Addi- 
tionally, the  police  may  have  improved  their  procedures  for  record- 
ing such  complaints.  As  more  people  take  out  insurai  je  policies 
against  burglary,  so,  too,  they  are  more  likely  to  report  such  crimes 
to  the  police  because  otherwise  they  cannot  claim  the  insurance 
money. ^  Explanations  of  this  kind  cannot,  however,  account  for 
more  than  a  tiny  fraction  of  the  enormous  increase  in  serious  vio- 
lent and  acquisitive  crimes  known  to  the  police.  The  recorded  in- 
crease in  personal  violence,  robbery,  burglary,  and  other  serious 
offenses  reflects  a  very  large  real  increase  in  the  incidence  of  these 
crimes.^  In  consequence,  the  ordinary  British  citizen  is  more  likely 
to  become  the  victim  of  violence  or  dishonesty  than  he  or  she  was 
in  the  past. 

If  we  are  to  seek  effective  policies  to  hdt  and  reverse  the  in- 
crease in  crime  that  has  plagued  modem  Britain  and  which  is  an 
even  greater  problem  in  contemporary  America,  it  will  prove 
helpful  and  perhaps  necessary  to  try  and  explain  why  the  increase 
has  taken  place.  A  knowledge  of  the  causes  of  crime  may  not,  in 

2,  Sir  Leon  Radzmowicz  and  Joan  King,  The  Growth  of  Cnme,  the  International 
Experience  {\idim\s\\  Hamilton,  London,  1977),  pp.  3-4. 

3.  Home  Office,  "Cnmrnal  Statistics  England  and  Wales"  1979  and  1980, 
Cmnd.  8376  (HMSO,  London,  1980  and  1981).  The  figures  for  1980  are  not 
sinctiy  comparable  tu  those  for  ^  arlier  years,  but  they  give  an  idea  of  the  order  of 
magnitude  of  the  problem. 

4.  "Criminal  Statistics  England  and  Wales,**  1980,  op.  cit.,  p.  28  for  a  dis- 
cussion uf  this  problem  where  it  is  concluded  that  "in  general  changes  in  record- 
ing patterns  seem  likely  to  be  slow.** 

5,  Radzmowicz  and  King,  op.  at,,  pp.  6-7,  F.  K.  McClintock  ?nd  N.  How- 
ard Avison,  Cnme  in  England  and  Wales  (Heinemann,  London,  1968),  pp.  22-27, 
Morgan,  pp.  21-23,  Moore,  op.  cU.,  pp.  6-7.  For  some  interesting  indirect  evi- 
dence. Rob  Mawby,  Polmng  the  City  (Saxon  House,  Famborough,  Hants,  U.K., 
1979). 
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itself,  enable  us  to  devise  a  policy  for  dealing  with  the  problem,^ 
but  it  can  demonstrate  that  certain  popular  leftist  panaceas  are 
irrelevant  and  unlikely  to  work,  and  it  can  provide  a  framework 
within  which  policies  can  be  discussed  and  implemented.  Any 
policy-maker,  whether  British  or  American,  who  fails  to  look  at 
the  historical  and  comparative  evidence  regarding  the  growth  of 
crime  is  likely  to  come  up  with  policy  suggestions  that  are  at  best 
incomplete  and  unconvincing. 

The  Decline  of  Traditional  'Causes*  of  Crime 

The  most  striking  lesson  to  be  learned  from  Britain's  qualita- 
tive lurch  from  a  crime-free  to  a  relatively  crime-ridden  society  is 
that  in  modern  societies  criminal  behavior,  taken  as  a  whole,  is  not 
rooted  in  poverty,  in  bad  living  conditions,  or  in  social  inequal- 
ity   It  is,  of  course,  possible  that  these  factors  do  act  as  causes  in 
individual  cases,  but  since  they  have  all  markedly  declined  in  Brit- 
ain during  the  twentieth  century,  it  is  difficult  to  see  how  they  can 
be  used  to  explain  the  steady  rise  in  crime  that  has  taken  place.  In 
1900  or  1930,  there  was  far  more  poverty,  far  more  slums,  far 
greater  social  inequality  than  there  is  in  Britain  today;  but  there  was 
also  Jar  less  crimf,  Sv/edish  society  has  experienced  an  even  greater 
transformation  by  affluence,  welfare,  and  state  enforced  egalitar- 
lanism  than  Britain;  but  Swedish  crime  rates  have  also  risen  re- 
markably in  recent  years.^  Thus,  in  1955  only  225,000  offenses 
against  the  Swedish  penal  code  were  known  to  the  Swedish  police, 
but  by  1979,  the  corresponding  figure  was  nearly  700,000.^  The 
implication  of  this  is  that  policies  that  aim  to  reduce  crbie  by  im- 
proving welfare  or  living  conditions  or  by  promoting  greater  social 
and  economic  equality  are  unlikely  to  succeed  in  contemporary  in- 
dustrial societies.  During  the  current  period  of  economic  difficul- 
ties that  afflicts  Britain,  western  Europe,  and  the  United  States 
alike,  these  traditional  left-wing  theories  regarding  the  socio- 

6  I  am  not  as  pessimistic  as  James  Q.  VViJson  about  the  possibility  of  socio- 
logical or  cnmmological  analysis  being  able  to  provide  policy  suggestions  that 
can  be  implemented.  James  Q.  Wilson,  ThtnAtng  About  Cnm^  (Basic  Books,  New 
York,  1975),  pp  43-63  His  criticism  that  these  disciplines  derive  'Trom  an  in- 
rrllrctual  paradigm  that  draws  attention  to  those  features  of  social  Iile  least  acces- 
sible to  policy  intervention*'  (p.  60)  is  shrewd  but  too  sweeping. 

7  Wilson,  op  cit  ,  Marshall  B.  Clinard.  Cities  with  LittU  Cnmt,  The  Case  of 
Switzerland  (Cambridge  University  Press,  Cambridge,  1978),  p.  155. 

8  Roland  Huntford,  The  New  Totalitarians  (Allen  Lane,  London,  1975) 
p.  343;  Clinard,  op.  cit.,  p.  152. 

9  St^tstik  Arsbok  for  Svmge  I960,  1970,  and  2980,  Statistika  Ccntralbyran. 
Stockholm  1960,  1970,  and  1980. 
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economic  causes  of  crime  and,  hence,  the  appropriate  policies  to 
be  pursued,  may  well  become  fashionable  again.'"  But  the  evi- 
dence from  Europe's  affluent  (and  not  so  affluent)  recent  past  is 
solidly  against  them. 

Some  different  and  more  positive  insights  into  the  relationship 
between  crime  and  society  can  be  gained  by  looking  at  the  trend 
of  British  crime  before  1900  and  at  the  historic  changes  in  the  inci- 
dence of  noncriminal  forms  of  misbehavior  such  as  illegitimacy  in 
Britain  and  other  societies.  British  rates  of  recorded  crime  in  the 
latter  pan  of  the  nineteenth  century/?//  almost  as  steeply  as  they 
have  risen  in  the  middle  of  the  twentieth  century."  When  we  take 
into  account  the  steady  improvement  in  the  efficiency  of  Bntain's 
nineteenth-century  police  forces  in  recording  and  dealing  with 
crime  of  all  kinds,  it  seems  probable  that  the  real  fall  in  the  inci- 
dence of  both  minor  and  serious  crimes  was  even  more  spectacu- 
lar than  that  shown  by  the  statistics.'^  Britain  in  1900  was  not  only 
a  much  less  violent  and  dishonest  society  than  it  is  today,  but  it 
was  also  a  much  less  violent  and  dishonest  country  than  it  had 
been  in  the  middle  of  the  nineteenth  century.  Indeed,  the  overall 
rate  of  serious  offenses  recorded  by  the  police  in  the  1890s  was  only 
about  60  percent  of  what  it  had  been  in  the  1850s.'^  The  success- 
ful reduction  of  previously  high  levels  of  crime  and  violence  and 
the  creation  of  a  secure,  well-poHced  society  was  one  of  the  great 
achievements  of  Victorian  Britain.  It  is  an  achievement  which 
later  generations  have  carelessly  thrown  away;  but,  if  we  can 
achieve  an  understanding  of  the  factors  that  underlay  this 
achievement,  there  is  no  fundamental  reason  why  it  should  not  be 
repeated  in  Britain  or  in  America. 

Crime  in  Britain  seems  to  have  followed  a  rough  U-curve  over 
time  with  a  period  of  steaHily  falling  crime  from  1850  to  1890;  a  pc- 
nod  of  relatively  low,  stable  rates  of  crime  from  1890  to  about  1935; 
and  since  then,  a  period  of  rapidly  increasing  crime  rates.  A  simi- 

10  A  sophisticated  version  of  these  views,  which  is  nonetheless  entirely  cir- 
cular in  us  arguments;  John  E.  Conklin,  Robbay  and  th  Criminal  Justice  Spum 
(].  B.  Lippincott,  PhUadelphia,  1972),  pp.  29,  181,  188.  ,        ,^       _  , 

11  Ted  Robert  Gurr,  et.  al.,  Rogues,  Rebels  and  Refomurs  (Sage  Beverly 
Hills  1976)  pp  37-39  43-45,  60-61;  V.A.C.  Gatrell  and  T.  B.  Hadden, 
"Cnmmal  statistics  and' their  interpretation"  in  E.  A.  Wrigley  ed.  M„w«ri/A 
Century  Soiuty.  Essays  in  tht  Use  of  Quantitative  Methods  for  the  Study  oj  Social  Data 
(Cambridge  University  Press,  Cambridge,  1972),  pp.  374-77. 

12.  Gatrell  and  Hadden,  op.  cit.,  p.  374 

13.  Ibid.,  pp.  373-77. 
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lar  U-curve  pattern  exists,  though  with  slightly  different  turning 
points,  if  we  look  at  other  forms  of  deviant  behavior  such  as  ille- 
gitimacy or  the  misuse  of  narcotics  or  alcohol.  Illegitimacy  rates 
are  m  a  sense  an  index  of  the  level  of  female  deviant  behavior  in  a 
society,  just  as  crime  (a  predominantly  male  activity)  rates  are  a 
measure  of  male  deviance.  If  we  exclude  the  marked  fluctuations 
m  the  rates  of  illegitimacy  that  occurred  during  the  two  world 
wars,  the  pattern  of  changes  in  the  incidence  of  illegitimacy  in 
Bntam  is  rather  simUar  to  that  of  crime.  During  the  latter  part  of 
the  nineteenth  century,  illegitimacy  rates  fell;  they  then  remained 
at  a  fairiy  low  level  in  the  early  years  of  the  twentieth  century;  but 
they  rose  again  sharply  in  the  mid-1950s, despite  the  widespread 
availabdity  of  reliable  methods  of  contraception  and  in  recent 
years  of  free  socialized  abortion.  It  is  more  difficult  to  trace  out  a 
coherent  pattern  of  drug  abuse,  but  in  general,  the  same  three 
stages  emerge.  The  nineteenth  century  saw  much  casual  con- 
sumption of  opiates  (e.g.  laudanum)  and  a  great  deal  of  hard 
dnnking  and  public  drunkenness.  There  then  followed  a  period  of 
greater  pnvate  temperance  and  public  sobriety  in  the  last  quarter 
of  the  century  and  in  the  eariy  and  middle  years  of  the  twentieth 
century.    This  was  a  period  in  which  narcotic  addiction  was  also 
an  extremely  rare  phenomenon. '«  In  recent  years,  the  abuse  of 
u  an  increasing  problem, and  since 

about  I960  there  has  been  a  very  rapid  rise  in  the  number  of 
known  addicts  to  heroin  and  related  drugs. 

British  society  appears  to  have  a  so-called  U-curve  incidence  of 
deviant  behavior  during  three  distinct  stages  over  the  last  one  hun- 
dred and  thirty  years  or  so.  We  may  term  these  three  periods:  Re- 
foniiing  Bntain  (the  Victorian  era);  Respectable  Britain  (the  end 
ol  the  nineteenth  century  and  the  early  years  of  the  twentieth  cen- 

14  Peter  Lasletl.  Family  Ufi  and  Illictt  Lovi  m  Earl^a  Gamaiwns  (Cambrid« 
Un,v-ers,.y  Pr«ss.  Carr,bndgc.  1977).  pp.  1 13  and  123,  for  details  of  aicgi.irr,afy 
rates  and  .llcg>timacy  ratios  in  <hc  relevant  periods,  sec  also  Shirley  Foster  Hart- 
pp'sS"^''^  and  Lo,  Angeles.  1975). 

cLi  r  ^'"'1'  P-  370.  A.  E  Dingle.  "Drink  and  Working 

S        i^i     /-t  /^L"  B"'^'" '870-1914"  m  Derek  Oddy  and  Derek  Miller 
^  ,ThMah^of  tluModmBniuhD^(CwoTnlic\m.  London.  1975).  pp.  118-21 
131.  Chnstte  Dav.es,  Pcrmisswc  Bntatn.         Change  ,n  the  W  and&vmlt<s  (Pit- 
man,  London,  1975).  p.  166.  ^ 
16    Davies.  0/)  ctt.,  1975,  pp.  140-42. 

17.  Ibid.,  p.  166. 

18.  Ibtd.,  pp.  150-56, 
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tury);  and  Permissive  Britain  (the  middle  years  of  the  twentieth 
century  down  to  the  present  day). 

Reforming  Britain 

Reforming  Britain  saw  the  mastering  and  reduction  of  various 
forms  of  criminal  and  deviant  behavior.  Respectable  Britain  was 
a  period  of  orderly  stabUity  when  the  norms  of  good  behavior  that 
had  been  gradually  established  by  the  reformers  were  on  the 
whole  upheld  and  maintained,  albeit  with  increasing  difficulty  to- 
wards the  end  of  the  period.  Permissive  Britain  saw  the  break- 
down of  these  hard-won  norms  of  respectability,  the  growth  of 
crimes  of  violence  and  dishonesty,  and  a  rise  in  other  forms  of  de- 
viance such  as  illegitimacy  and  the  abuse  of  drugs  and  alcohol. 

This  peculiar  pattern  of  long-term  changes  in  the  levels  of  de- 
viant behavior  and  of  crime  in  particular  in  recent  British  social 
history  cannot  be  easily  explained  in  terms  of  the  fundamental  de- 
mographic, economic,  technological,  or  political  causal  vanables 
usually  cited.  Urbanization  and  industrialization;  the  mechaniza- 
tion and  automation  of  work;  improvements  in  longevity  and  in 
real  living  standards;  the  growth  of  government  power;  responsi- 
bUity  and  expenditure  were  all  relatively  well  advanced  dunng 
the  period  I  have  termed  Reforming  Britain  and  continued  to  in- 
crease inexorably  throughout  all  three  periods.  Changes  in  the 
age-structure  of  the  population  or  in  levels  of  economic  activity 
and  employment  may  be  used  to  explain  certain  short-term  fluc- 
tuations in  crime  rates,  but  they  are  not  able  to  account  for  the 
broad  long-run  trends  outlined.  In  order  to  find  an  explanation 
for  the  rise  and  fall  of  Respectable  Britain,  I  examine  the  growth 
and,  more  important,  the  changing  nature  of  bureaucracy  in  Brit- 
ain—a  social  change  which  directly  affected  the  moral  outlook  of 
the  British  elite  and  indirectly  influenced  the  degree  to  which 
those  individuals  and  groups  most  likely  to  commit  senous  cnmes 
were  morally  restrained  from  doing  so. 

The  early  nineteenth  century  in  Britain  was  a  period  of  eco- 
nomic and  moral  turmoU.  Urbanization,  industnalization,  and 
increased  social  and  geographical  mobUity  had  broken  down  the 
traditional  local  social  controls  that  had  held  antisocial  behavior 
in  check;  the  result  was  an  increase  in  crime,  legitimacy,  and 
other  symptoms  of  social  disorder.  However,  the  Victonan  ehtc 
tackled'  these  problems  successfully  by  gradually  imbuing  all 
classes  with  a  morality  that  I  have  termed  moralism.    This  mo- 

19.   Hid.,  pp.  3-5.  15-16. 
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rality,  rcx)ted  as  it  was  in  British  Protestant  individualism  and  in 
the  ideas  natural  to  a  society  whose  central  economic  institution 
was  the  free  market,  had  as  its  central  tenet  the  idea  that  each  in- 
dividual was  morally  responsible  for  his  own  behavior.  The  duty 
of  the  individual  was  to  behave  well,  and  social  morality  was  a 
matter  of  deciding  who  was  morally  in  the  right  and  who  was 
morally  in  the  wrong,  rewarding  or  protecting  the  innocent,  and 
restraining  or  punishing  the  guilty.  For  those  who  believed  m 
moralism,  fairness  was  seen  as  the  distribution  of  rights  and  pen- 
alties according  to  the  moral  worthiness  of  the  parties.^ 

These  ideas  were  diffused  throughout  society  by  the  operation 
of  its  religious  and  legal  institutions  and  of  the  marketplace.  The 
way  in  which  the  free  market  could  operate  so  as  to  inculcate  an 
ethic  of  personal  responsibility,  even  in  ithe  humbler  strata  of  soci- 
ety at  this  time,  has  been  well  described  by  Bryan  Wilson: 
In  a  niore  complex  social  system  where  even  for  the  least 
privileged  there  was  a  diversity  of  moral  choices  and  moral 
stances,  a  man  distinguished  himself  and  marked  himself  out 
as  a  candidate  for  social  mobility  by  being  a  moral  man.  In 
Britain,  for  example,  it  was  quite  normal  in  the  late  nine- 
teenth and  eariy  twentieth  century  for  a  workman — any  sort 
of  workman  in  the  humbler  walks  of  life — to  rely  not  merely 
on,  and  perhaps  not  mainly  on,  any  certification  of  his  tech- 
nical skills  (that  day  was  still  to  come)  but  on  evidence  of  his 
moral  worth.  He  often  had,  sometimes  literally  in  an  envel- 
ope in  his  breast  pocket  what  he  called  "my  character"— a 
testimonial  from  some  employer  that  affirmed  the  man 
possessed  those  moral  virtues  so  much  prized  among  nine- 
teenth century  workers.  Those  virtues  were,  typically:  hon- 
esty, willingness,  industry,  conscientiousness,  punctuality, 
sobriety,  and  a  sense  of  responsibility.^' 

Religion  played  an  equally  important  role  in  diffusing  these 
ideas  throughout  society.  "In  Methodism  and  the  subsequrat 
Holiness  movement  and  in  the  general  inter-denominational  re- 
vivalism of  the  period  there  was  an  attempt  through  evangelical 
religion  to  disseminate  to  new  lower  social  classes  a  new  mcrality 

20.  Christie  Davics,  "Moralists,  causalists,  sex,  law  and  morality"  in 
W  H  G  Armytagc,  R  Chester,  and  John  Peel  eds.,  Changing  Paitems  of  Sexual 
Mavtour  (Acsidcmic  Press,  London,  1980),  pp.  J3-16. 

21  Bryan  WUson,  ''Morality  and  the  Modem  Social  System"  in  Acts,  J6th 
International  Conference  for  the  Sociology  of  Religion,  Lausanne  1981,  '*Re]i- 
gion,  Values  and  Daily  Life,"  (CISR,  Paris,  1981),  p.  344. 
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associated  certainly  with  the  work  etl.ic  but  by  no  means  confined 
to  the  narrow  sphere  of  work." 

Efflcient  Police  and  Compulsory  Schooling 

The  nineteenth  century  also  saw  a  growth  in  the  size  and  im- 
portance of  government  agencies  in  Britain  notably  with  the  pro- 
gressive introduction  of  police  forces  throughout  the  country  as  a 
result  of  the  legislation  of  1829,  1835,  1839  and  1856  «  and  with 
the  provision  of  universal  compulsory  education  after  1870.  In  the 
long  run,  these  changes  may  be  viewed  as  part  of  a  general  growth 
in  the  size  of  the  state  bureaucratic  apparatus  that  was  eventually 
to  undermine  the  moral  achievements  of  the  Victonans  Dunng 
the  nineteenth  century,  however,  the  establishment  of  increas- 
ingly efficient  police  forces  and  of  compulsory  schooling  almost 
certainly  helped  to  reduce  crime  rates.  At  the  veiy  least,  the  for- 
mer acted  as  an  effective  deterrent  to  the  criminal   and  the  latter 
as  a  means  of  incapacitating  potential  juvenUe  delinquents.  Both 
police  and  schools  were  probably  even  more  important  as  moral 
agents  in  the  society.  Their  effectiveness  was  a  result  of  their  pe- 
culiar combination  of  local  organization  and  national  ethos  Ihe 
police  were  organized  on  a  local  basis,  and  the  police  officer  knew 
his  local  community,  but  the  responsibility  of  the  police  was  to  up- 
hold a  uniform  national  code  of  criminal  law  and  not  to  make  too 
many  concessions  to  local  moral  eccentricities.  Similarly,  the  new 
schools  were  the  responsibUity  of  the  local  authonties  and  were 
small  enough  to  act  as  effective  means  of  social  control  in  the  im- 
mediate neighborhood  from  which  they  drew  their  children,  but 
the  morality  with  which  they  sought  to  inculcate  their  pupils  was 
the  moralism  of  the  wider  society.  Both  schools  and  police  acted  as 
local  agents  of  a  national  morality,  and  eventually  this  nationai 
morality  prevaUed  over  any  local  or  subcultural  excuses  that  par- 
ticular groups  might  previously  have  advanced  as  their  reason  for 
not  living  up  to  it.  In  consequence,  by  the  end  of  the  nineteenth 
century  "The  separate  criminal  districts  had  more  or  less  disap- 
peared 'though  there  remained  streets  with  evU  «P"ta"°"S-7Jc 
ereat  mass  of  juvenUe  criminals  was  no  longer  to  be  found  and  the 
remaining  groups  of  professional  criminals  formed  u  seems  a 
smaller  proportion  of  the  population." 

22.  Ibid.,  p.  344. 

23.  Gatrell  and  Hadden,  op.  cit.,  p.  353. 

It:  j*^.  Tobias^Cnt  W  Pol,,  in  England  1700-1900  (GUI  and  Macmillan, 
London,  1979).  p.  181. 
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All  these  changes  which  went  into  the  creation  of  Respectable 
Britain  were  well  sumn^ed  up  by  Geoffrey  Gorer  in  the  early 
1950s— ironically,  enough  just  as  the  society  he  described  was 
about  to  go  into  rapid  moral  decline: 

During  the  nineteenth  and  the  first  half  of  the  twentieth  cen- 
turies, the  strict  conscience  and  self-control  which  had  been  a 
feature  of  a  relatively  small  part  of  the  English  population 
became  general  throughout  neariy  the  whole  of  the  society, 
as  the  present  study  has  indicated.  The  forces  which  led  to 
his  transformation  in  character  [from  **one  of  the  most  law- 
less populations  in  the  worid'*  to  **one  of  the  most  law-abid- 
ing*'^^]  are  difficult  to  establish;  although  religious  belief  is 
not  nowadays  typical  of  the  prosperous  working  class  it  is 
possible  that  the  evangelical  missions  of  John  Wesley. .  .may 
have  played  a  significant  part  in  their  time,  particularly  in 
the  industrial  Northern  regions.  So,  too,  may  have  done  the 
gradual  spread  of  universal  education.  On  the  basis  of  the 
evidence  available  to  me,  however,  I  should  consider  that  the 
most  significant  factor  in  the  development  of  a  strict  con- 
science and  law  abiding  habits  in  the  majority  of  urban  En- 
glish men  and  women  was  the  invention  and  development  of 
tlie  institution  of  the  modem  English  police  force.^^ 
Professor  Gorer,  in  1955,  particularly  and  repeatedly  drew  at- 
tention to  the  remarkable  degree  of  self-control  over  aggression 
exerted  by  the  citizens  of  Respectable  Britain,  particularly  when 
one  considers  their  violent  past  (and,  it  might  be  added  in  1982, 
their  violent  present).  Indeed,  it  seemed  to  him  to  be  the  ''central 
problem  for  the  understanding  of  the  English  character' 'r^® 
. .  .in  public  life  today,  the  English  are  certainly  among  the 
most  peaceful,  gentle,  courteous  and  orderly  populations  that 
the  civilised  world  has  ever  seen.  But^from  the  psychological 
point  of  view  this  is  still  the  same  problem;  the  control  of  ag- 
gression when  it  has  gone  to  such  remarkable  lengths  that 
you  hardly  ever  see  a  fight  in  a  bar  (a  not  uncommon  specta- 
cle in  most  of  the  rest  of  Europe  or  the  USA)  when  football 
crowds  are  as  orderly  as  church  meetings. .  .this  orderliness 
and  gentleness,  this  absence  of  overt  aggression  calls  for  an 


26    GcofTrcy  Gorer,  Exploring  Engluh  Character  (The  Cresset  Press.  London. 
1955).  p  286. 
27.    Ibid.,  p.  294. 
28«    Ibid,,  p.  13. 
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explanation  if  the  dynamics  of  English  character  are  to  be  ef- 
fectively described.^ 

What  is  amazing  today  in  an  England  disturbed  by  riots  and 
the  growth  of  violent  cringe,  <?,  country  whose  football  crowds  are 
known  throughout  Europe  for  their  aggressive  hooliganism,  is 
that  there  could  have  been  such  a  peaceful  interlude  in  Britain's 
history.  The  British  no  longer,  like  Professor  Gorer,  ask  of  their 
distant  past:  **What  has  happened  to  all  this  aggression,  this  vio- 
lence, this  combativeness  and  mockery?"^  They  know  that  much 
of  it  is  gradually  seeping  back. 

Respectable  Britain  Declines 

The  decline  of  Respectable  Britain,  the  eclipse  of  the  era  of  the 
law-abiding  British,  can  ultimately  be  traced  to  the  ever-increas- 
ing bureaucratic  centralization  of  British  society  in  the  twentieth 
century  and  the  linked,  but  independent,  rise  of  a  corrosive  ethic 
of  socialist  egalitarianism.  Both  these  changes  undermined  the 
moral  fabric  of  Respectable  Britain  and  eroded  its  central  belief  in 
individual  personal  responsibility.  The  bureaucratization  of  both 
private  and  public  institutions  in  Britain  has  slowly  resulted  in  a 
change  in  the  moral  outlook  of  the  British  elite  from  one  of  moral- 
ism  to  one  of  what  I  have  termed  causalism.^*  Whereas  the  aim  of 
the  moralist  is  always  to  distribute  benefits  and  penalties  according 
to  the  moral  deserts  of  the  people  involved  in  a  situation,  causal- 
ists  seek  rather  to  minimize  the  overall  harm  and  suffering  experi- 
enced by  the  various  parties  regardless  of  their  moral  status  or 
past  behavior.  The  moralist  seeks  justice  while  the  causalist  seeks 
welfare.  Causalists  are  essentially  then  short-term  negative  utili- 
tarians who  seek  always  to  minimize  immediate  harm,  distress,  or 
suffering  in  the  particular,  observable  situations  with  which  they 
are  confronted.  They  tend  to  consider  only  the  short-term  conse- 
quences of  their  decisions  and  to  assume  that  people's  moral  atti- 
tudes remain  unaffected  by  these  decisions. 

In  some  ways  the  view  that  I  have  termed  causalism  emerges 
naturally  in  an  increasingly  bureaucratic  society.  Indeed,  the 
causalist  mode  of  tackling  moral  questions  is  one  that  developed 
originally  because  it  was  the  most  convenient  way  of  governing 

29.  Ibid. 

30.  Ibtd,,  p.  16 

31.  Davics,  op  cit.,  1975.  pp.  3-7,  17-44;  Davics.  op,  ciL,  1980,  pp.  14, 
35-38. 
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the  relationship  between  large  bureaucratic  organizations.  Busi- 
ness corporations,  government  departments,  and  labor  unions  are 
not  people;  the  relationships  between  them  tend  to  be  viewed  in- 
creasingly as  questions  of  cause  and  effect  and  of  accountability 
and  liability  rather  than  praise  and  blame,  reward  and  punish- 
ment The  legal  relationships  between  such  institutions  are  almost 
necessarily  causalist  in  nature.  The  growth  of  Lord  Devlin's  cate- 
gory of  quasi-criminal  laws  is  a  good  example  of  this: 

The  distinguishing  mark  between  the  criminal  and  the  quasi- 
criminaJ  lies  not  in  the  use  of  a  statutory  provision  but  in  the 
presence  or  absence  of  moral  content  in  the  statutory  provi- 
sion containing  the  offence. .  .The  first  distinguishing  mark  of 
the  quasi-criminal  law  is  that  a  breach  of  it  does  not  mean  that 
the  offender  has  done  anything  morally  wrong.  The  second 
distinguishing  mark  is  that  the  law  frequently  does  not  care 
whether  it  catches  the  actual  offender  or  not.  Owners  of  goods 
are  frequently  made  absolutely  liable  for  what  happens  to  the 
goods  while  they  arc  under  their  control  even  if  they  are  in  no 
way  responsible  for  the  interferences;  an  example  is  when 
food  is  contaminated  or  adulterated.  Likewise,  they  may  be 
made  liable  for  the  acts  of  their  agents  even  if  they  have  ex- 
pressly forbidden  the  acts  which  caused  the  offence.  This  sort 
of  measure  can  be  justified  by  the  argument  that  it  induces 
persons  in  charge  of  an  organization  to  take  steps  to  see  that 
the  law  is  enforced  in  respect  of  things  under  their  control.^^ 
An  essentially  similar  moral  can  be  drawn  from  Devlin's  descrip- 
tion of  the  law  of  tort  which  is  dearly  based  on  causalist  rather  than 
moralist  principles: 

But  that  is  not  the  way  in  which  the  law  of  tort  has  grown  up 
nor  is  it  the  function  it  now  performs.  Normally  the  relevant 
question  in  this  branch  of  the  law  is  not  *Who  is  to  blame?* 
but  *Who  IS  to  pay  If  things  go  wrong?',  and  the  judgement 
is  expressed  as^  sum  fined  not  as  a  punishment  for  blame- 
worthiness but  as  compensation  for  damage  done.  I  do  not 
think  that  a  branch  of  the  law  whose  object  is  to  provide  com- 
pensation for  damage  can  be  used  directly  to  serve  a  moral 
purpose.  The  reason  put  shortly  is  that  while  liability  can  be 
made  to  depend  on  moral  guilt,  full  compensation  for  injury 
done  cannot  be  made  to  depend  on  the  degree  of  moral  guilt, 

32     Lord  Devlin,  The  Enjoumeni  of  Morals  (Oxford  University  Press,  Oxford, 
1965).  p  28, 
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guilt  depends  upon  a  state  of  mind  but  damage  done  does 
not." 

As  this  branch  of  the  law  has  become  increasingly  important, 
and  as  criminal  law  has  come  to  constitute  a  shrinking  proportion 
of  our  total  laws,  so  questions  of  guilt  and  innocence  have  moved 
to  the  periphery  of  our  legal  and  moral  thinking. 

These  tendencies  in  British  law  reach  back  far  into  the  nine- 
teenth century  and  beyond,  but  in  recent  years  they  have  become 
far  more  dominant  as  large  impersonal  institutions  have  become 
more  important,  and  their  relationships  have  become  more  com- 
plex. Members  of  the  rule-making  British  elite  are  more  and  mure 
involved  in  making,  operating,  and  manipulating  rules  of  this 
kind  to  govern  and  regulate  large  bureaucratic  institutions.  In 
consequence,  their  thinking  on  social  and  economic  issues  of  all 
kmds  tends  to  become  less  concerned  with  the  moral  guilt  of  indi- 
viduals and  sef^ing  that  each  man  gets  his  deserts  and  to  move 
with  the  causalist  regulation  of  great  corporations  so  as  to  avoid 
harm  and  provide  compensation  for  damage  regardless  of  blame- 
worthiness. Eventually,  as  I  have  shown  elsewhere,^*  men  who 
spend  their  time  arguing  about  corporations  and  bureaucracies  in 
this  way  come  to  regard  the  moral  behavior  of  individuals  in  sim- 
ilar terms,  Causalism  comes  to  involve  the  application  of  the  ethos 
of  the  law  regulating  bureaucracies  to  questions  of  individual 
morality  and  moral  responsibility. 

Moral  Rules  Neutralized 

An  elite,  whose  moral  thinking  is  predominantly  causalist 
rather  than  moralist,  is  less  able  to  make  confident  moral  de- 
mands on  the  ordinary  citizen.  A  society  that  no  longer  sees  the 
world  predominantly  in  terms  of  individual  responsibility  or  of  re- 
ward and  blame  is  less  likely  to  be  able  to  insist  on  the  moral  guilt 
of  its  delinquents.  The  delinquent  and  potentially  delinquent  mem- 
bers cia  society  arc  rarely  completely  amoral  persons,  rather  they 
arc  i  ndividuals  who  accept  the  moral  demands  of  their  society--- 
for  example,  that  violence  or  theft  or  vandalism  is  wrong— but 
who  find  reasons  to  excuse  their  own  failure  to  live  up  to  these  de- 
mands. They  live  in  a  precariously  balanced  moral  world  in 
which  their  adherence  to  moral  rules  tends  to  be  neutralized^^  by 

33.  Ibid.,  p.  34,  sec  also  Emil  Durkhcim,  Tk^  Division  of  Labour  in  Sociity  (Free 
Press,  1946). 

34.  Davics,  op  ciL,  1975,  pp,  207-16;  Davics,  op.  cH.,  1980,  pp.  38-42. 

35.  I  have  been  influenced  here  by  Graham  M.  Sykes  and  David  Matza, 
Techniques  of  Neutralization.  A  Theory  of  Delinquency,**  Ammcan  Sociologkd 

Revinu  vol.  22,  no.  6,  December  1957,  pp.  664-70. 
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various  forms  of  subjective  evasion  of  personal  responsibility: 
what  they  have  done  or  arc  tempted  to  do  is  not  ''really  their  own 
fault/*  is  ''not  really  as  wrong  as  it  looks,"  is  "no  worse  than 
what  goes  on  elsewhere/'  In  a  causalist  society,  such  excuses  and 
forms  of  self-deception  arc  more  plausible  and  more  widely  ac- 
cepted, because  they  echo  the  moral  uncertainties  of  the  elite  it- 
self. The  enhanced,  illicit  self-justifications  and  moral  evasions  of 
the  delinquent  are  but  a  reflection  of  the  doubts  about  moral  re- 
sponsibDity  that  grow  and  fester  in  the  minds  of  those  who 
manage  an  increasingly  bureaucratic  society. 

The  link  between  bureaucratization,  causalism,  and  delinquency 
that  I  have  suggested  is  one  that  will  tend  to  exist  in  most  indus- 
trial societies  and  probably  underlies  the  current  widespread  rise 
m  crime,  deviance,  and  delinquency  m  those  societies.  However, 
it  docs  not  follow  that  such  a  rise  is  inevitable.  Some  societies  in 
the  free  world,  notably  Japan  and  Switzcriand,  have  been  able  to 
absorb,  adapt,  and  resist  bureaucratization  in  such  a  way  as  to 
avoid  the  erosion  of  their  moral  order.  In  Japan  the  incidence  of 
legitimacy  has  fallen  dramatically  in  the  twentieth  century  from 
8.8  percent  of  all  live  births  in  1900  to  0.9  percent  in  1968.^^  Fur- 
thermore "the  rate  of  non-traffic  penal  code  offences  known  to  the 
Gapanese)  police  per  100,000  population  decreased  from  1,756  in 
1950  to  1,476  in  1960  to  1,232  in  1970  and  to  1,159  in  1980.''37 
The  case  of  Switzeriand  is  particulariy  instructive  for  in  contrast 
to  the  rapidly  rising  incidence  of  crime  and  legitimacy  that  has 
characterized  Britain  and  Sweden  in  the  middle  years  of  the  twen- 
tieth century,  the  Swiss  have,  uniU  very  recently,  not  experienced 
any  change  in  the  rates  of  either  of  these  two  indices  of  social  dis- 
organization. The  proportion  of  live  births  that  were  Dlegitimace 
remained  low  and  practically  constant  (it  varied  between  3.2  and 
4,8  percents)  in  Switzeriand  between  1876  and  1968.^®  This  is  in 
marked  contrast  to  the  U-curve  pattern  to  be  found  in  the  British 
Isles  and  Scandinavia.  Even  more  remarkable  is  Switzeriand's 
freedom  from  crime:  recorded  crime  rates  are  very  low  and  show 

36  Hartley,  op  at  ,  pp.  50-51.  It  should  be  noted,  however,  that  much  of 
the  earlier  recorded  Olegitlmacy  referred  merely  to  the  paternally  acknowledged 
children  of  established  concubines. 

37  Minom  Yokoyama,  **How  Have  Prisons  Been  Used  in  Japan,**  paper 
presented  at  the  world  Congress  of  the  International  Sociological  Association. 
Mexico  City.  August  18,  1982.  Minom  Yokoyama.  "Delinquency  control  pro- 
gramb  in  the  community  of  Japan  "  Intemxtional  Journal  of  Comparattve  and  Applied 
Justue  Winter  1981.  vol.  5.  no.  2.  p.  169.  Radzinowicz  and  King.  op.  ctt..  p  7. 

38<    See  Hartley,  op  ciL,  pp.  39-43. 
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little  increase  over  time.^^  Thus,  **as  measured  by  convictions  the 
total  Swiss  rates  for  violations  of  the  Swiss  criminal  code  remained 
almost  constant  from  1960  to  1971  as  [did]  offences  against  prop- 
erty rates  Conviction  trend  data  in  five  European  countries 

(S'vitzerland,  Belgium,  Denmark,  Norway,  i^ngland,  and  Wfiles) 
have  shown  that  Switzerland  was  the  only  country  with  general 
stability  in  the  conviction  rates  and  even  some  decreasing/'^ 
Studies  of  victimization  of  the  records  of  insurance  companies  and 
of  the  untroubled-by-crime  daily  behavior  and  experience  of  the 
ordinar)'  Swiss  citizen  prove  that  the  Swiss  ofrici2il  statistics  on 
crime  are,  in  fact,  a  reasonably  true  reflection  of  a  genuinely 
crime-free  society/^  The  key  question  is:  how  has  respectable 
Switzerland  managed  to  maintain  the  kind  of  crime-free  society 
which  the  British  only  achieved  for  a  brief  and  transient  period  in 
their  history?  The  reasons  for  the  success  of  the  Swiss  in  avoiding 
crime  are  similar  to  those  for  the  earlier  success  of  the  British. 
They  are  the  obverse  of  the  reasons  for  the  current  failure  of  the 
British  (or  the  Swedes)  to  de2il  with  crime  effectively. 

Switzerland,  like  the  respectable  Britain  of  a  past  era,  owes  its 
freedom  from  crime  to  the  highly  developed  sense  of  individual  re- 
sponsibility of  its  citizens.'*^  The  Swiss  have  been  able  to  preserve 
this  vital  first  line  of  defense  against  crime,  because  they  have 
avoided  the  worst  aspects  of  twentieth-century  bureaucracy — 
bureaucratic  centralization  and  bureaucratic  egalitarianism.  The 
Swiss  sense  of  personal  responsibility  is  rooted  in  the  high  degree 
of  general  responsibility  that  the  Swiss  citizen  has  in  political  and 
economic  affairs.  Swiss  society  is  characterized  by  "Political  de- 
centralization of  the  government. .  .particularly  at  the  cantonal 
and  communal  levels.  At  these  levels  the  individual  citizen  plays 
an  important  role  in  the  government,  assuming  greater  responsi- 
bility for  social  and  crime  control  measures.*'  In  Sweden  (it 
could  equally  well  be  Britain),  a  Prime  Minister  can  state  that  **a 
society  has  to  an  increasing  extent  taken  the  responsibility  of  indi- 
viduals. Social  reforms  have  required  that  more  and  more  people 
must  communicate  with  authorities.'*'*^  Following  a  different  road 

39.  Sec  Clinard.  op  cJ  ,  pp.  34-52. 

40.  Ibtd.,  p.  46 

4L  Ibi'd.,  pp.  61-82 

42.  Ibtd,,  pp.  112-13. 

43.  Ibid.,  p.  150. 

44.  Olof  Palme  quoted  in  Clinard,  op.  at,,  p.  153, 
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the  Swiss  have  largely  given  only  a  limited  role  to  the  govern- 
ment. As  a  result,  centralized  welfare  programs  and  government 
controls  arc  more  limited  in  Switzerland  and  more  reliance  has 
been  placed  on  the  individual  citizen  and  the  work  goal  orienta- 
tion among  Swiss  youth. ''^  'The  Swiss  still  believe  that  except  for 
state  and  vocational  group  insurance  each  person  should  try  to 
save  with  the  incentive  to  build  up  some  capital  or  to  have  volun- 
tary insurance.  Such  an  approach  which  emphasizes  a  strong 
work  ethic  and  the  need  for  future  goals  is  still  being  instilled  in 
the  Swiss  youth. ''^ 

The  Swiss  Model 

The  contrast  between  the  centralized  Swedish  welfare  state  and 
Swiss  welfare  arrangements  also  expresses  and  exaggerates  an- 
other vital  difference  between  these  two  societies — their  view  of 
equality.  The  Swiss  ideal  of  equality  is  essentially  one  of  equality 
of  responsibility,  of  equality  between  government  and  people, 
something  that  is  remarkably  lacking  in  egalitarian  Sweden. 
In  Switzerland  social  security  is  treated  as  insurance  pro- 
vided by  a  company,  the  citizen  seeing  himself  as  a  customer 
and  hence  the  master  patronising  a  service.  In  Sweden  the 
position  is  reversed.  The  citizen  has  been  taught  or  chosen  to 
believe  that  he  is  the  servant,  humbly  suing  for  favours  from 
his  master,  the  State.  It  is  a  kind  of  serf  mentality,  constantly 
imprinted  and  not  only  in  the  sphere  of  social  welfare. 
The  modem  Swede,  or  the  modem  Briton,  is  robbed  of  his 
sense  of  individual  responsibility  by  the  over-centralized,  over- 
bureaucratized  society  in  which  he  lives,  a  society  whose  very 
nature  owes  much  to  an  egalitarian  ideology  very  different  from 
that  of  the  Swiss.  This  ideology  seeks  to  use  the  bureaucratic 
machinery  of  the  state  to  compel  individuals  to  be  equal  to  one  an- 
other— equal  not  in  responsibility  but  in  fortune,  attainment,  and 
worthiness.  Both  the  aims  of  such  a  socialistic  ideology  and  the 
means  which  its  proponents  have  been  forced  to  use  are  rucessarily 
destructive  of  the  ordinary  citizen's  sense  of  personal  moral  re- 
sponsibility. It  is  easy  to  see  why  the  means  used  have  this  effect— 
the  equalization  of  faculties  between  different  geographical  areas 
for  its  own  sake,  or  for  the  benefit  of  particular  social  classes  or 

45.  Clinard,  op.  ciL,  p.  153. 

46.  Ibid.,  p.  112. 

47.  Huntford,  op.  cit,,  p.  186. 
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ethnic  groups  who  often  live  in  specific  relatively  homogeneous 
areas,  necessarily  involves  greater  centralization.  Attempts  to 
produce  greater  equality  of  educational  attainment  also  tend  to 
produce  larger  schools  and  larger  catchment  areas,  wb::h  simul- 
taneously impair  the  school's  ability  to  act  as  a  training  ground 
for  personal  responsibility  and  the  local  community's  sense  of  re- 
sponsibility for  the  school.  Moreover,  the  very  idea  of  achieving 
equality  through  social  and  political  regulation  is  in  itself  incom- 
patible with  the  ideal  of  personal  responsibility.  Egalitarianism 
compounds  the  problem  inherent  in  what  I  have  termed  causal- 
ism,  for  ultimately  the  egalitarian  is  forced  to  argue  that  people 
should  be  treated  equally  regardless  of  their  individual  behavior 
and  deserts. 

Indeed,  within  the  framework  of  an  ideology  of  distributive  jus- 
tice, individuals  rapidly  cease  to  have  deserts  or  personal  respon- 
sibility at  all.  For  tht  egalitarian  ideologue  of  this  type,  a  person's 
position  in  life  is  essentially  arbitrary  and  can  be  subject  to  egali- 
tarian regulation  at  wUl.  Ultimately,  not  merely  are  the  rich  and 
the  poor,  the  lucky  and  the  unlucky,  the  intelligent  and  the  stupid 
to  be  made  equal,  but  also  the  virtuous  and  the  wicked. 

Societies  with  low  levels  of  crime,  such  as  Switzerland  or  once 
Respectable  Britain,  are,  or  were,  characterized  by  a  strong  and 
widespread  sense  of  personal  responsibility  which  grew  out  of 
their  highly  decentralized  political  and  welfare  systems.  There- 
fore, * 'Communities  or  cities  that  wish  to  prevent  crime  should 
encourage  greater  political  decentralization  by  developing  small 
government  units  and  encouraging  citizen  responsibility  for  obe- 
dience to  the  law  and  crime  control. In  such  societies,  effective 
police  forces  can  be  organized  which  not  only  deter  criminals  but 
also  act  as  a  crucial  moral  influence  in  the  local  community. 

Since  inequality  is  not  a  cause  of  crime,  crime  rates  cannot  be 
reduced  by  the  political  pursuit  of  social  equality.  Indeed,  policies 
that  have  aimed  at  producing  equality  through  political  and  bu- 
reaucratic intervention  have  been  the  underiying  cause  of  the  rise 
in  crime  in  Britain  and  Sweden  in  recent  years.  Any  society  that 
wishes  to  reduce  crime  would  be  well  advised  to  abandon  policies 
based  on  bureaucratic  egalitarianism,  which  are  ultimately  de- 
structive of  society's  first  line  of  defense  against  crime—the  ordi- 
nary citizen's  sense  of  personal  moral  responsibility. 


48.    CHnard,  op  cit.,  p.  156. 
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What  docs  this  mean  m  relation  to  America's  crime  problem 
and  possible  solutions?  This  study  suggests  that  past  policies  for 
dealing  with  crime  in  America  may  have  failed  because  they  too 
have  been  formulated  within  a  framework  of  egalitarian  and 
bureaucratic  thinking.  What  is  needed  is  a  set  of  policies  drawn 
up  outside  that  framework  of  thinking  which  address  the  problem 
cf  how  to  create  a  widespread  sense  of  personal  responsibility  in 
America.  The  Swiss  experience  suggests  that  this  is  not  an  entirely 
impossible  task. 
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Passage  of  the  Omnibus  Crime  Control  and  Safe  Streets  Act  by  the 
Congress  in  1968  soon  led  to  creation  of  state  criminal  justice  planning  agencies. 
Working  relationships  between  these  agencies  and  the  Law  Enforcement 
Assistance  Administration,  aimed  toward  intergovernmental  cooperation, 
indicated  a  strong  interest  in  the  concept  of  centralized  planning  for  the  entire 
criminal  justice  system. 

In  order  to  examine  the  feasibility  of  central  planning  for  criminal  justice, 
the  Slates'  Criminal  Justice  Assistance  Project  of  the  Council  of  State 
Governments  undertook  an  in-depth  itudy  and  prepared  this  report.  In  many 
quarters  there  is  a  desire  to  bring  about  sweeping  changes  in  criminal  justice 
through  a  formal  centralized  planning  process.  However,  the  present  report 
concludes  that  this  is  not  a  feasible  concept  in  most  insUnces.  We  hope  that  the 
findings  will  be  of  interest  to  decisionmakers  involved  in  the  criminal  justice 
system. 


Lexington,  Kentucky 
November  1976 


Brevard  Crihfield 

Executive  Director 

The  Council  of  State  Governments 


V 


ERIC 


120 


Acknowledgments 


This  report  builds  upon  the  work  of  many  people  whose  contributions  are 
appropriately  acknowledged  by  the  ciutions  which  appear  in  the  text.  However, 
the  major  responsibility  for  the  content  of  the  report  rests  with  Jack  D.  Foster, 
Joseph  L.  White,  Thomas  A.  Henderson,  and  Michael  Kannensohnof  the  Law 
and  Justice  Section  staff  of  the  Council  of  State  Governments.  They  have 
received  the  assistance  of  many  people  during  the  course  of  the  project. 
Invaluable  assistance  was  received  from  Wanda  Howard,  Peggy  Callipare,  and 
Sandra  Clapsaddlc  who  typed  a  seemingly  endless  number  of  manuscript  drafts 
and  provided  other  research  assistance.  Their  ingenuity  in  interpreting  the 
hieroglyphic  notations  and  illegible  handwriting  of  the  writers  is  a  unique  and 
greatly  appreciated  talent.  At  various  points  in  time  the  project  staff  benefited 
from  the  comments  and  guidance  of  many  public  officials  and  other 
knowledgeable  people  throughout  the  country.  We  especially  want  to 
acknowledge  the  assistance  of  the  Advisory/ Evaluation  Panel  members  named 
elsewhere.  Their  thoughtful  critique  was  very  useful.  In  addition,  we  want  to 
express  appreciation  to  the  following  people  who  also  critically  reviewed  various 
drafts  of  the  report:  Carl  Stenberg,  Advisory  Commission  on  Intergovernmental 
Relations;  Gwen  Holden,  National  Conference  of  State  Criminal  Justice 
Planning  Administrators;  Duane  Baltz,  National  Association  of  Counties; 
Ralph  Marcelli,  Milton  Patton,  James  Breithaupt  of  the  Council  of  State 
Governments;  Harry  F.  Higgins,  Director  of  the  Planning  Division,  Arizona 
Office  of  Economic  Planning  and  Development;  Forrest  Forsythe,  Deputy 
Director  of  the  Vermont  Governor's  Commission  on  the  Administration  of 
Justice,  Niles  Schoening.  Director  of  the  Tennessee  Sute  Planning  Office;  and 
Daniel  L.  Skolcr,  fellow  at  the  National  Institute  of  Law  Enforcement  and 
Criminal  Justice. 


Jack  D.  Foster 
Project  Director 

The  Council  of  State  Governments 


vu 


121 


Advisory/ Evaluation  Panel 

States'  Criminal  Justice  Information  and  Assistance  Project 


Governor  Brendan  T.  Byrne,  New  Jersey 

Dr  Robert  B  Denhardt,  Director,  Graduate  Program  in  Public  Administration, 
Department  of  Political  Science,  University  of  Kansas 

Richard  N.  Harris,  Chairman,  National  Conference  of  State  Criminal  Justice 
Plannmg  Administrators,  Virginia 

Robert  P.  Heyne,  Commissioner,  Indiana  Department  of  Corrections 

Richard  E  Klein,  Court  Administrator,  Minnesota 

Francis  H.  Maloney.  Commissioner,  Connecticut  Department  of  Children  and 
Youth  Services 

Honorable  Pauline  H.  Menes,  Maryland  House  of  Delegates,  Chairperson 
Honorable  David  H.  Neiditz,  Connecticut  Senate 
Governor  Mike  O'Callaghan,  Nevada 

Amos  E.  Reed,  Deputy  Secretary,  Florida  Department  of  Offender 
Rehabilitation 

James  L.  Shaffer,  Chief.  Burbank  Police  Department,  California 
Dr.  Charles  H.  Shireman,SchooIof''-ial  Service  Administration,  University  of 
Chicago,  Illinois 

Samuel  Sublett,  Jr.,  Administrator,  Juvenile  Institution  and  Field  Services, 

Juvenile  Division,  Illinois  Department  of  Corrections 
Attorney  General  A.  F.  Summer,  Mississippi 

Billy  L.  Wayson,  Director,  Correctional  Economics  Center,  Commission  on 
Correctional  Facilities  and  Services,  Washington,  D.C. 

Richard  C  Wcrtz,  Executive  Director,  Governor's  Commission  on  Law 
Enforcement  and  Administration  of  Justice.  Maryland 

Judge  Walter  G.  Whitlatch.  Juvenile  Court  Division,  Common  Pleas  Court  of 
Cuyahoga  County,  Ohio 

Dr.  Jack  D.  Foster,  Project  Director 


IX 


<^  119 
ERIC 

hriimiBnr™ii^337  0  -  83  -9 


122 


Smce  the  da>s  of  the  cnme  commission  we  have  learned  a  great  deal,  more  than 
we  arc  prepared  to  admit.  Perhaps  we  fear  to  admit  it  because  of  a  newfound 
modesty  about  the  foundations  of  our  knowledge,  but  perhaps  also  because  the 
implications  of  that  knowledge  suggest  an  unflattering  view  of  man. 


Human  bcmgs  cannot  reweave  anew  the  normative  fabric  of  society  each 
morning:  institutionalization  is  both  inevitable  and  necessary. 


Believing  that  any  problem  can  be  solved  if  only  we  try  hard  enough,  we  do  not 
hesiUtc  to  attempt  what  we  do  not  have  the  least  idea  how  to  do  and  what  may 
even  be  impossible  in  principle.  Not  recognizing  many  bounds  to  what  is 
possible,  we  are  not  reconciled  to,  indeed  we  do  not  even  perceive,  the  necessity 
for  choosing  among  courses  of  action  all  of  which  are  unsatisfactory,  but  some  of 
which  are  less  unsatisfactory  than  others. 


James'Q.  Wilson 
Thinking  about  Crime 


Amitai  Etizioni 
The  Active  Society 


Edward  Banfield 

"Why  Government  Cannot  Solve  the  Urban  Crisb" 


X 


ERIC 


123 

Executive  Summary 


Much  of  what  wc  know  about  criminal  justice  planning  is  conditioned  by 
our  expen-nce  with  the  planning  process  established  by  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968  and  administered  by  the  Law  Enforcement 
Assistance  Administration  (LEAA).  Discussions  about  criminal  justice  plannmg 
frequently  gravitate  to  a  discussion  of  planning  as  it  has  been  carried  on  withm 
this  federally  supported  program.  Particularly  confusing  is  the  manner  in  which 
the  characteristics  of  grant-in-aid  administration  have  been  mistaken  for 
traditional  public  planning  within  state  and  local  government. 

This  report  is  an  analysis  of  the  feasibility  of  planning  for  the  entire  criminal 
justice  system  by  a  centralized  agency,  independent  of  ihe  LEAA  program. 
Frequent  reference  is  made  to  existing  criminal  justice  planning  agencies,  since 
they  are  an  important  part  of  the  effort  to  deal  with  crime  and  to  improve  law 
enforcement  and  the  quality  of  justice.  However,  the  focus  of  the  report  is  not  on 
these  agencies  per  sc  but  on  the  issue  of  establishing  some  kind  of  agency  with  the 
responsibility  to  make  decisions  for  the  entire  criminal  justice  system  withm  a 
State. 

Pcginnipg  with  an  historic  overview  of  the  events  leading  up  to  and  resultmg 
from  the  passage  of  the  Omnibus  Crime  Control  Act  and  followed  by  a 
discussion  of  traditional  planning  in  state  government,  the  report  draws  several 
distinctions  between  grants  management  and  public  planning.  Basically,  grants 
management  is  characterized  by  its  responsiveness  to  congressional  mandates 
and  federal  agency  regulations,  ostensibly  administered  by  state  officials  for  the 
benefit  of  state  and  local  government.  Its  legitimacy  is  predicated  upon  the 
control  of  a  large  block  of  funds,  earmarked  for  the  reduction  or  control  of  a 
specified  social  problem,  in  this  instance  the  control  of  crime.  In  contrast, 
traditional  public  planning  has  been  a  governmental  activity  characterized  by  its 
subordination  to  state  and  local  officials  who  are  responsible  for  deciding  and 
implementing  public  policy  and  program  operation.  The  involvement  of  these 
officials  !n  the  grant-in-aid  process,  both  as  grants  allocators  and  applicants, 
understandably  gave  rise  to  an  illusion  that  a  centralized  planning  and 
decisionmaking  process  for  the  entire  criminal  justice  system  had  emerged.  The 
validity  of  that  impression  can  only  be  tested  when  the  federal  funds  have  either 
terminated  or  h^ve  decreased  to  such  an  extent  that  they  no  longer  obscure  the 
issue  Before  that  time  arrives,  however.  States  will  be  forced  to  pass  legislation 
providing  for  existing  state  criminal  justice  planning  agencies,  pursuant  to  1976 
amendments  to  the  Omnibus  Crime  Control  Act. 
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The  thesis  advanced  in  this  report  is  that  there  is,  in  government,  a 
fundamental  chaiu  of  relationships  among  planning,  dccisionmakmg  and 
implemeniing  authority.  In  other  words,  for  planning  stratei'ies  to  be  utilized, 
they  must  be  circumscnbed  by  the  range  or  scope  of  authonty  of  the  pubhc 
official  for  whom  such  planning  is  intended.  That  scope  of  authority  can  be 
measured  by  the  decisionmaker's  ability  to  implement  a  strategy  after  its 
selection.  Put  m  another  way,  ifa  public  official's  power  to  carry  out  his  decisions 
IS  the  real  measure  of  his  authority,  then  planning  undertaken  for  his  benefit  must 
be  circumscnbed  by  what  he  potentially  can  accomplish.  The  major  problem 
with  current  comprehensive  planning  efforts  is  not  that  comprehensive  planning 
,s  impossible.  Instead,  it  is  the  absence  of  comprehensive  decisionmakers  with  the 
authority  to  carry  out  centrally  planned  decisions. 

In  the  report,  a  search  of  state  agencies  is  undertaken,  divided  along  the  lines 
of  the  constitutional  separation  of  powers.  The  purpose  of  the  search  is  to 
determine  whether  there  is  any  natural  placement  for  a  centralized  cnminal 
justice  agency  which  would  permit  centrally  planned  criminaljustice  decmons  to 
be  implemented.  The  conclusion  reached  is  that  such  decisions  can  be  effectively 
made  within  the  executive  branch,  insofar  as  it  affects  the  administration  of  a 
federal  grant-in-aid  program.  Its  particular  placement  within  any  office  or 
department  does  not  seem  to  be  critical  to  its  success  or  failure.  On  the  other 
hand,  there  is  no  place  in  state  govemmCi.t  with  sufficient  legal  authonty  to 
implement  centralized  planning  decisions  within  the  more  generalized  context  of 
regular  governmental  operations.  Equally  significant,  this  report  suggests  that 
current  attempts  to  institutionalize  a  centralized  approach  to  cnminal  justice 
planning  may  not  only  be  dysfunctional  to  the  affected  agencies,  because  of  their 
noncnminaljustice  responsibilities,  but  may  also  be  socially  undesirable,  because 
of  the  intimate  relationship  between  democratic  government  and  the 
fragmentation  of  political  authority.  Fragmentation  is  not  the  problem  to 
overcome  -  the  dysfunctions  resulting  from  fragmenUtion  should  be  the  target. 

In  the  absence  of  a  federal  grant-in-aid  program  which  requires  the  creation 
and  maintenance  of  a  comprehensive,  statewide  criminal  justice  planning  agency. 
States  would  be  faced  with  the  task  of  determining  the  need  for  such  an  agency 
from  an  entirely  different  perspective.  The  fundamental  question  would 
obviously  be  wnether  certain  desirable  objectives  could  best  be  met  by  a 
centralized  agency. 

This  report  adopts  the  position  that,  while  there  are  numerous  tasks  thatcan 
be  best  performed  by  a  single  agency  having  responsibility  for  a  State's  cnminal 
justice  system,  two  key  considerations  should  be  kept  in  mind.  The  first  point  is 
that  such  an  agency  is  not  absolutely  essential  to  the  operation  of  a  State's 
criminal  justice  system.  Because  of  the  relative  autonomies  created  in  each 
cnminal  justice  agency,  resulting  from  constitutional  separation  of  powers  and 
home  rule,  as  well  as  from  the  American  system  of  multiplicities  of  elective  office, 
the  dispersion  of  power  is  too  great  to  force  the  system  to  conform  to  monolithic 
objectives  Where  a  State  decides  not  to  maintain  the  type  of  centralized  agency 
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discussed  z^crc,  there  is  still  a  need  to  support  planning  activity  in  each  agency 
making  up  the  system.  If  the  purpose  of  planning  is  to  improve  the  quahty  of 
decisionmaking  by  making  it  more  rational,  then  planning  should  take  place 
wherever  important  decisions  are  going  to  be  made. 

The  second  point  is  addressed  to  those  States  which  desire  to  create  and 
maintain  a  centralized  agency  for  the  purpose  of  enhancing  the  operation  of 
those  aggregate  agencies  that  comprise  the  criminal  justice  system.  In  creating 
such  an  agency,  it  is  advocated  that  States  do  so  in  a  way  that  is  compatible  with 
the  political  and  constitutional  realities  of  state  and  local  governmental 
operations.  The  major  task  for  the  agency  would  not  be  to  direct  the  system 
toward  singular  goals  or  even  in  any  rhetorical  sense  to  be  responsible  for  it. 
Rather,  the  enabling  legislation  should  ensure  that  the  agency  assist  state  and 
local  cnminal  justice  agencies  to  achieve  their  goals  through  a  process  of 
coordination.  This  process  could  only  be  successfully  predicated  upon  a  respect 
for  the  fragmented  authority  inherent  in  the  system,  and  for  its  implications  upon 
individual  agencies'  objectives,  internal  autonomy,  and  territorial  imperatives. 
This  means  that  only  a  limited  number  of  any  agency's  decisions  are  amenable  to 
a  coordinated  decisionmaking  process.  Normally,  these  situations  only  occur 
when  a  criminal  justice  agency's  resources  or  legal  authority  are  inadequate  to 
achieve  a  desired  objective.  The  opportunities  for  successful  coordination  will 
result  when  the  central  state  agency  can  recognize  these  needs  and  respond  to 
them  in  ways  that  benefit  all  the  agencies  potentially  affected  by  such  decisions. 
In  other  words,  coordination  is  essentially  an  attempt  to  build  linkages  between 
decisionmakers,  not  to  subordinate  them  to  a  universal  set  of  overriding 
objectives. 

Coordination  can  be  promoted  by  the  agency  responsible  for  it  through  the 
provision  of  other  related  and  compatible  service  activities.  This  would  include 
the  ability  to  offer  and  supply  technical  assistance,  administration  of  grant-in-aid 
programs,  supervision  of  systemwide  information  systems,  data  analysis, 
research,  problem  identification,  and  sponsorship  of  conferences  and 
workshops. 

Finally,  the  location  of  a  state  criminal  justice  coordination  process  was 
examined  Three  alternatives  are  suggested  and  discussed,  namely,  (1)  assign  the 
responsibility  to  the  state  agency  that  has  coordinative  responsibilities  for  other 
functional  areas  of  government,  (2)  redefine  the  objectives  of  the  existing  state 
criminal  justice  planning  agency  and  make  it  responsible  for  coordinating 
criminal  justice  decisions  in  the  State,  or  (3)  create  a  new  office  within  one  of  the 
State's  criminal  justice  agencies,  such  as  the  department  of  corrections  or  the 
office  of  the  Attorney  General.  Each  option  has  definite  advantages  and 
drawbacks  Consequently,  no  recommendation  is  offered  except  to  observe  that 
the  present  organization  of  state  government  in  a  particular  State  will  probably 
dictate  the  option  to  be  selected. 

Where  States  decide  to  institute  a  centralized  coordination  process,  they 
should  not  ignore  the  ongoing  need  of  state  and  local  criminal  justice  agencies  for 
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iheirown  planntng  capacity.  States  should  attempt  to  build  a  strong  capacity  for 
citminal  justice  plannmg  at  all  major  points  in  state  or  local  planning,  whether 
the  uhjective  is  policymakingi  program  operation,  or  coordination. 

Although  the  mitial  objective  of  this  report  was  limited  to  examining  the 
i5i»ue  of  centralized  planning  for  criminal  justice,  it  seemed  Important  to  deal  with 
one  of  the  issues  that  invoked  so  much  interest  in  centralized  planning  in  the  first 
place  —  the  desire  to  bring  order  out  of  the  chaotic  array  of  differing  policies, 
overlapping  and  competitive  programs,  imbalances  in  resources,  and  other 
organizational  dysfunctions  that  have  characterized  the  American  criminal 
justice  system.  Qearly,  centralized  planning  is  not  the  appropriate  vehicle  for 
dealing  with  problems  of  this  nature.  Coordination  rather  than  planning  is  a 
more  effective  means  for  achieving  this  objective.  However,  coordination  is  not 
an  alternative  to  planning.  Both  are  important,  interrelated,  and  desirable  if 
States  are  to  improve  law  enforcement  and  criminal  justice  administration. 
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1.  Historical  Context  of  Criminal  Justice 
Planning 


The  only  thing  that  prevents  planning  from  being  disastrous  in 
government  is  that  it  is  not  usually  believed,  governments  being 
multi-purpose,  multi-objective  organizations. 


Whether  the  results  of  public  planning  in  America  have  been  regretful, 
successful,  or  simply  innocuous,  a  diKUSfion  of  criminal  justice  planning  must 
begin  with  the  recognition  that  planning  has  been  going  on  in  other  functional 
areas  of  government  for  many  yean. 

Historically,  to  the  extent  that  States  engaged  in  planning,  they  were 
preoccupied  with  four  basic  areas  of  concern:  conservation,  management, 
various  forms  of  areawide  or  regional  development,  and  some  modified  forms  of 
sute  economic  development.*  State  planning  was  designed  to  aid  in  decbions 
affecting  construction  by  state  governments  themselves,  to  regulate  and  assist  in 
local  officials'  decisions,  and  to  encourage  industrial  site  selections  within  the 
Sutes.  Contemporaneously,  urban  planners  began  to  appear  and  to  foster 
orderly  solutions  to  problems  associated  with  urban  growth.  Multijurisdictional 
organizations  were  created,  either  in  accordance  with  demographic  patterns  or 
with  county  lines.  In  a  sense,  the  beginning  of  comprehensive  public  planning 
might  be  traced  to  these  early  origins.  Cities  and  counties  banded  together  to 
overcome  such  dysfunctions  as  duplications  in  services  and  conflicts  in  policy 
that  commonly  occur  when  there  is  a  proliferation  and  lupcrimposition  of 
governmental  Entities. 

With  the  Depression  of  the  1930s,  however,  sUte  and  local  governments 
were  burdened  with  insurmountable  economic  problems.  Both  levels  of 
government  turned  to  the  federal  Administration  for  support  and  direction. 
From  the  passage  of  the  National  Industrial  Recovery  Act  to  the  present,  the 
federal  government  not  only  has  increasingly  financed  state  and  local 
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governments  but,  as  a  concomitant  to  the  financing,  has  established,  to  a  large 
extent,  stale  and  local  priorities. 

Wiih  greater  frequency,  federal  granl-in«aid  programs  channeled  funds 
directly  into  local  governments,  completely  bypassing  traditional  federalistic 
rclalionbhips  between  States  and  the  federal  government.  Whether  in  welfare, 
education,  transportation,  health  care,  or  public  safely,  a  profound  deterioration 
of  stale  responsibility  for  urban  problems  occurred.  Even  where  JStates  were 
given  responsibility  for  administering  massive  programs  of  federal  grants-in-aid. 
It  was  apparent  to  all  concerned  that  these  programs  retained  their  distinctly 
federal  character,  with  States  merely  providing  the  pass-through  mechanisms.  By 
the  late  1950s,  state  plannmg  was  being  carried  out  by  a  scries  of  boards  and 
commissions,  generally  created  in  response  to  federal  legislation,  which 
predominantly  directed  their  energies  toward  the  achievement  of  federally 
established  objectives,  generally  restricted  to  rural  and  areawide  application.  At 
the  same  time,  urban  planning  became  increasingly  legitimized  in  miinicipaland 
county  governments,  partly  in  response  to  opportunities  presented  through  the 
passage  of  federal  grant-in-aid  legislation. 

The  1960s  marked  the  beginning  of  another  era  in  state  planning  caused  by  a 
number  of  only  slightly  related  factors.  As  the  number  of  federal  grant-in-aid 
programs  expanded,  their  structural  placement  in  state  government  became 
more  problematic.  Originally  operated  out  of  Governors*  offices,  this 
arrangement  gave  way  to  the  creation  of  state  planning  offices,  state  budget 
agencies,  or  siate  departments  of  community  affairs.  In  addition  to  legitimizing 
the  presence  of  massive  federal  programs  within  state  governments,  it  also  paved 
the  way  for  renewed  stale  interest  in  the  orderly  growth  and  development  of 
cities. 

In  the  1960s,  federal  grant-in-aid  programs  expanded  three  and  one-half 
times.  Over  80  percent  of  the  grant-in-aid  dollars  appropriated  by  Congress  was 
directed  either  to  state  governments  or  to  local  governments  through  stale 
agencies.  Programs  such  as  HUD  701  planning  assistance,  economic 
development  assistance,  comprehensive  health  care  planning,  and  community 
action  programs,  even  though  intended  for  local  governments,  were  channeled 
through  and  became  the  responsibility  of  state  governments. 

In  addition  to  strengthening  the  federalistic  character  of  intergovernmenul 
relations,  the  categorical  grant-in-aid  pattern  of  federal  fund  allocation  dictated 
increased  development  of  functional,  **comprehensive  planning**  units  Congress 
and  the  federal  Administration  required  state  governments  to  create  "lead**  stale 
agencies  to  plan  for  the  management  of  each  categorical  program  and  to  ensure 
the  integrity  of  each  program*s  objectives.  In  response.  States  began  to  shift  such 
responsibilities  to  state  agencies  having  the  greatest  substantive  interest  in  the 
specific  federal  program.  The  result  was  a  fragmentation  of  total  administrative 
planning,  previously  conducted  for  the  benefit  of  Governors.  It  was, 
nevertheless,  a  functional  way  for  States  to  meet  the  increasing  federal  demand 
for  extensive  documentation  of  needs,  proposed  solutions,  and  evaluation 


ERLC 


126 


129 


The  Betinning  of  Criminil  Justice  PUnninj  Agencies 

On  July  23,  1965.  President  Lyndon  Johnson  established  the  President's 
Commission  on  Uw  Enforcement  and  Administration  of  Justice.  It  was 
instructed  to  prepare  recommendations  for  preventing  crime  and  delinquency 
and  for  improving  law  enforcement  and  the  administration  of  justice. 

The  commission's  report^  with  its  over  200 recommendations,  npidly  came 
to  be  regarded  as  a  primary  reference  work  in  the  field,  and  it  remained  so  for  the 
next  five  or  six  years.  Everything  the  commission  recommended  proceeded  from 
their  understanding  that  crime  was  the  problem  and  the  control  of  crime  was  the 
objective.  The  language  of  the  report  painfully  disclaimed  any  notion  that  crime 
could  be  controlled  by  the  criminal  justice  system,  but  then  went  on  to 
recommend  various  ways  to  strengthen  the  system  in  order  to  prevent,  reduce, 
and  control  crime.  The  commission  called  for  a  massive  public  effort  to  stop  as 
much  crime  as  possible  and  to  ensure  that  crime  is  not  abetted  because  of 
inadequacies  in  the  criminal  justice  system.  More  money,  better  trained  people, 
improved  research,  new  techniques,  more  equitable  justice,  and  greater 
community  involvement  characterized  most  of  the  recommendations. 

With  respect  to  planning,  the  commission  recommended  that  "in  every  Sute 
and  every  city,  an  agency,  or  one  or  more  officials,  should  be  specifically 
responsible  for  planning  improvements  in  crime  prevention  and  control  and 
encouraging  their  implementation.''^  It  argued  that  **the  States  are  in  the  best 
position  to  encourage  or  require  coordination  or  pooling  of  activities  that  is  so 
vitally  necessary  in  metropolitan  areas  and  among  rural  counties."^  The 
commission,  however,  was  careful  to  Ulk  about  the  need  for  coordination,  not 
the  need  for  comprehensive  planning:  **The  police,  the  courts,  the  correctional 
system  and  the  noncriminal  agencies  of  the  community  must  plan  their  actions 
against  crime  jointly  if  they  are  to  make  real  headway ."^  Nowhere  was  there  a  call 
for  comprehensive  planning. 

In  September  1965  Congress  passed  the  Law  Enforcement  Assistance  Act 
(P  L.  89-1 97),  in  response  to  President  Lyndon  Johnson's  call  earlier  that  year  for 
a  "war  upon  crime."  In  retrospect,  this  act  was  a  stalking-horse  for  a  greativ 
expanded  federal  support  of  state  and  local  criminal  justice  activities  three  years 
later.  The  U w  Enforcement  Assistance  Act  was  viewed  as  a  mixed  blessing  at  the 
time  It  was  enacted.  The  appropriations  were  miniscule  by  1976  standards.  In 
three  years,  the  Office  of  Law  Enforcement  AssisUnce  had  awarded  less  than  $19 
million.6  The  emphasis  was  on  "innovation,"  which  resulted  in  the  funding  of 
about  100  projects  a  year,  usually  to  larger  and  more  sophisticated  police 
departments,  forjescarch  and  training  activities.'  In  many  States  and  local 
communities,  the  total  absence  of  any  federalfunding  between  1965  and  1968  was 
common.  However,  the  gate  had  been  opened  —  the  federal  government  was  now 
in  the  business  of  assisting  state  and  local  governments  in  their  fight  against 
crime  Crime  control  had  been  established  as  a  national  social  priority.  In  1966 
embryonic  state  criminal  justice  planning  committees  were  set  up  by  a  number  of 
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Governors  in  response  to  the  President's  suggestion.*  What  remained  was  for 
Congress  to  increase  appropriations  sufficiently  so  that  the  program  could  have 
an  impact  throughout  the  country. 

Early  in  1967,  the  Johnson  Administration  introduced  the  Safe  Streets  and 
Crime  Control  Act  which  was  never  passed.  Instead,  after  a  year  of  heated 
debate.  Congress  passed  its  own  version  (the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1 968)  significantly  amending  the  Administration  bill.  The  debates 
in  1967  and  1968  set  the  stage  for  what  is  known  today  as  the  criminal  justice 
planning  process.'  Two  highly  debated  issues  germane  to  this  discussion  were:  (I) 
the  role  of  States  in  administering  the  contemplated  program  and  (2)  the  kind  of 
local-federal  relationship  Congress  wanted  to  foster  in  passing  the  Omnibus 
Crime  Control  Act.  While  both  points  were  interconnected  and  implicit  in  the 
present  understanding  of  comprehensive  planning,  there  are  theoretical  and 
pragmatic  distinctions  that  can  be  best  understood  if  viewed  separately. 

In  the  hearings  before  the  House  and  Senate  Judiciary  Subcommittees,  the 
state-role  issue  was  primarily  a  federalistic  discourse,  finding  the  Governors  and 
state  government  officials  generally  opposed  to  the  Administration  bill.  The 
Administration  bill  was  predicated  upon  a  view  that  crime  control  was  essentially 
local  in  nature  (urban)  and,  therefore,  the  joint  (and  somewhat  undifferentiated) 
responsibility  of  state  and  local  governments. 

The  Administration  bill  carefully  restricted  its  application  to  supporting 
state  and  local  law  enforcement  activities  in  such  clearly  peripheral  areas  as 
planning,  training,  information  systems,  research,  and  development  projects, 
with  some  limited  support  for  sute  and  local  innovative  programs.'"  It 
contemplated  that  the  U.S.  Attorney  General  would  make  all  project  funding 
decisions,  similar  to  the  way  in  which  the  Law  Enforcement  Assistance  Act  was 
then  being  administered  by  the  Office  of  Law  Enforcement  Assistance.  The 
federal  establishment  seemed  to  fear  the  loss  of  programmatic  control,  which 
turning  over  grant  awarding  authority  to  the  States  would  require,  almost  as 
much  as  It  feared  the  prospect  of  assuming  the  enormous  burden  of  supporting 
the  day-to-day  cost  of  state  and  local  criminal  justice  services  (in  1967,  nonfederal 
law  enforcement  expenditures  alone  were  estimated  to  run  in  excess  of  $3  bilhon 

annually)."  ,     .     ,  :„„ 

The  Administration  bill  also  called  for  statewide  comprehensive  planning 
but  exempted  major  urban  areas  from  state  responsibility.  This  proved  to  be  a 
very  difficult  point  for  the  Administration  to  defend.  The  difficulty  resulted  froin 
a  desire  to  exempt  metropolitan  police  agencies  from  state  control  while 
advancing  the  merits  of  statewide  planning  authority.  Attorney  General  Ramsey 
Clark's  testimony  generally  centered  upon  the  States'  collective  lack  of  expertise 
and  interest  in  the  problems  of  local  law  enforcement.  Additionally,  the  total 
absence  of  anything  resembling  a  criminal  justice  pUnning  mechanism  at  he 
state  level  suggested  the  probability  of  interminable  delays  between  the  time  the 
federal  government  made  the  funds  available  and  the  time  the  money  would 
actually  surface  at  the  local  level.  Municipal  officials  shared  this  view  for  these 
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and  other  reasons,  mainly  stemming  from  the  more  classical  territorialitieswhich 
typically  exist  between  state  and  local  governments. 

Yet,  it  was  equally  obvious  that  most  rural  and  suburban  arcasdid  not  have, 
and  were  not  likely  to  develop,  criminal  justice  planning  agencies  to  do  the 
preliminary  and  ongoing  work  necessary  to  satisfy  congressional  mandates  then 
under  consideration.  The  necessity  for  equitably  providing  such  services  to  less 
populated  areas  of  the  country  was.  in  all  probability,  the  strongest  argument  in 
favor  of  statewide  "comprehensive  planning."  However,  if  some  kind  of  sUte 
planning  process  was  wanted,  and  single  state  agency  responsibility  was 
desirable,  then  a  state  criminal  justice  planning  agency  (SCJPA)  would  logically 
qualify  as  the  oversight  agency  for  all  requests  for  federal  funds,  whether 
emanating  from  sUte  or  local  governmental  agencies. 

Amendments  to  the  Administration  bill  guaranteed  a  separation  of 
"planning"  monies  from  "action"  funds,  an  allocation  formula  for  state  and  local 
governments,  and  a  single  sUtewide  planning  document  to  be  submitted 
annually  to  the  federal  government.  There  was  to  be  no  significant  local-federal 
relationship,  with  the  exception  of  categorical  grants  made  to  specific  localities 
from  special  sUtutory  pools  of  discretionary  funds.  The  Law  Enforcement 
Assistance  Administration  (LEAA)  was  mandated  to  hold  the  Governors 
responsible  for  the  proper  administration  of  the  block  grant  program  and  for  any 
of  its  shortcomings. 

After  passage  of  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968. 
state  criminal  justice  planning  agencies  were  created  with  great  speed  and. 
generally,  with  little  regard  for  anything  but  meeting  LEAA*s  requirements  for 
fund  allocation.  Most  SCJPAs  were  created  by  gubernatorial  executive  orders 
and  became  attached  to  the  Governors*  offices.  The  pattern  varied  in  some 
junsdictions.  either  through  the  passage  of  enabling  legislation  or  by  the 
placement  of  the  SCJPAs  in  largerstate  departments,  usually  planning  offices  or 
departments  of  community  affairsJ^ 

Regional  planning  units  (RPUs)  simultaneously  emerged  in  much  the  same 
way  as  did  their  state  counterparts,  with  some  notable  exceptions.  A  typical  RPU 
encompassed  several  counties  and  all  the  communities  within  them.  As  such,  few 
of  them  were  atUched  to  the  executive  office  of  any  particular  unit  of  government 
except,  perhaps,  for  payroll  or  fiscal  purposes.  Where  possible.  RPUs  were  made 
part  of  preexisting,  multicounty  associations  or  councils  created  to  meet  other 
federal  program  requirements  in  such  areas  as  land  use  or  transportation. 

By  late  1970.  LEAA  had  articulated  the  skeleton  of  an  agency  structure 
consisting  of  both  a  planning  agency  and  a  supervisory  board.  Although  federal 
guidelines  carefully  spelled  out  the  methods  of  appointment  and  the  size  and 
composition  of  the  supervisory  boards  (with  some  latitude  allowed  for  the 
unavoidable  differences  among  the  States).  LEAA  held  the  staff  of  the  planning 
agency  responsible  for  compliance  with  federal  regulations  established  for  the 
administration  of  the  act.  which  included  the  preparation  and  submission  of  a 
comprehensive  annual  plan.  As  the  federal  guidelines  evolved,  they  were 
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addressed  to  the  "state  planning  agency,"  which  to  aU  intents  and  purposes 
became  the  agency  staff  rather  than  the  supervisory  board  of  the  agency. 
Everyone,  including  LEAA,  soon  came  to  equate  the  sUte  plannmg  agency  with 
the  professional  staff  rather  than  with  the  supervisory  board. 

A  careful  examination  of  the  Omnibus  Crime  Control  Act  of  1968  raises  a 
question  as  to  whether  Congress  intended  to  create  a  planning  agency,  or  whether 
it  intended  to  create  a  board  or  commission  made  up  of  sute  and  local  officiak 
which  would  compile  a  comprehensive  plan  for  the  use  of  federal  funds  to 
improve  law  enforcement  within  the  Sutes.  The  only  portion  of  the  act  which 
offers  any  clue  seems  to  be  Section  203(a); 

The  State  planning  agency  shaU  be  representative  of  law 
enforcement  agencies  of  the  Sute  and  of  the  units  of  general  local 
government  within  the  Sute  (emphasis  added). 
Obviously,  this  provision  contemplates  a  sute  planning  agency  consisting  of 
a  representative  consortium  of  decisionmakers  that  would  comprehensively  plan 
for  the  control  of  crime  and  the  improvement  of  law  enforcement.  A  natural 
assumption  would  be  that  aU  such  references  were  intended  to  describe  the 
board's  activities  and  not  those  of  the  staff.  If  so,  the  responsibilities  of  the  state 
criminal  justice  planning  agency  suff  do  not  appear  anywhere  in  the  act.  If 
Congress  did  intend  to  create  a  forum  through  which  independent 
decisionmakers  could  consent  to  mutuaUy  applicable  policies  and  funding 
decisions,  then  the  term  "sUte  planning  agency"  was  an  unfortunate  choice  of 
words  to  describe  it.The  title  of  "sUte  coordinating  council  might  have  achieved 
a  far  more  realistic  public  impression  and  would  have  aptly  described  what  they 
were  expected  to  do.  The  mid-sixties  faddish  use  of  both  "system  and  planning 
terminology  probably  accounted  for  the  stylized  nomenclature. 

Although  Congress  has  amended  the  act  on  three  separate  occasions,  no 
changes  have  passed  that  would  amplify  its  original  understanding  of  a  state 
planning  agency."  Partially  because  of  aseriesofworkingrelationshipsthathad 
grown  up  between  LEAA  and.the  SCJPAs,  and  partly  because  of  the  N.xon 
Administration's  articulation  of  New  Federalism  objectives,  sute  and  federa 
governments  were  united  in  their  intent  to  retain  the  previously  created  structures 
for  statewide  comprehensive  criminal  justice  planning. 

The  language  used  by  Congress  to  convey  its  intent  for  the  act  enumerated  a 
number  of  objectives,  all  of  which  related  to  what  euphemistically  became  known 
as  crime  control  and  system  improvement.'*  Concurrently,  veiy  specdic  and 
limited  objectives  were  established  for  the  state  planning  agencies  which  only 
impacted  indirectly  on  the  stated  purposes  of  the  act.  The  SCJPAs  were  to. 

(1)  develop,  in  accordance  with  parte,  a  compreaensivesutewide 

plan  for  the  improvement  of  law  enforcement  throughout  the  State; 

(2)  define,  develop  and  correlate  programs  and  projects  for  the 
State  and  the  units  of  general  local  government  in  the  State  or 
combinations  of  Sutes  or  units  for  improvement  in  law  enforcement, 
and 
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(3)  esublish  priorities  for  the  improvement  in  law  enforcement 
throughout  the  State." 
The  three  objectives  stated  in  the  act  were  appropriate  to  the  activities  which 
could  be  performed  by  agencies  charged  with  comprehensive  planning  for 
criminal  justice.  While  the  state  criminal  justice  planning  agency  is  required  to 
develop. .  .  a  comprehensive  state-wide  plan  for  the  improvement  of  taw 
enforcement  throughout  the  State."  Congress  neither  required  the  SCJPA  to 
plan  for  the  operation  of  law  enforcement  throughout  the  State,  nor  did  it 
mandate  that  the  SCJPA  do  the  ptanning  contained  in  the  comprehensive  plan. 
All  that  was  required  was  for  the  SCJPA  to  put  together  a  document,  which 
could  be  prepared  in  a  variety  of  ways,  that  described  the  projects  to  be  funded  in 
accordance  with  esublished  priorities.  In  any  esc.  Congress  expected  criminal 
justice  planning  agencies  to  plan  for  the  utilization  of  federal  funds  in  ways  that 
would  promote  change  and  innovation.'*  Consequently,  the  LEAA-funded 
planning  agencies,  through  their  use  of  federal  doltars.  have  tried  to  promote  as 
well  as  plan  for  changes  in  the  criminal  justice  process.  Ptanning.  when  viewed  in 
this  manner,  was  not  perceived  as  an  aid  to  decisionmaking;  it  was  seen  as  a 
political  instrument  through  which  ceruin  changes  were  to  be  induced  or 
promoted. 

Purpose  of  This  Report 

Although  the  federally  funded  sUte  criminal  justice  ptanning  agencies  have 
generally  had  a  positive  impact  upon  the  whole  system  of  criminal  justice  they 
have  had  only  tangenttal  roles  in  ptanning  for  state  and  local  criminal  justice 
policy,  program,  and  resource  allocation  decisions.  Strong  interest  remains  in  the 
concept  of  a  centralized  sUte-level  planning  agency  with  broad  planning 
responsibility  for  all  criminal  justice  policies,  programs,  and  resource  allocations 
within  a  State." 

The  intent  of  this  report  is  to  clarify  the  issues  that  should  be  addressed  by  a 
State  when  considenng  its  role  in  improving  the  quality  of  policy,  program,  and 
resource  allocation  decisions  for  its  entire  criminal  justice  system  apart  from  a 
federal  grant-in-aid  program.  This  report  will  necessarily  make  frequent 
relerence  to  the  existing  criminal  justice  planning  agencies,  since  they  are  an 
important  part  of  the  effort  to  deal  with  crime  and  to  effectively  improve  taw 
enlorcement  and  the  quality  of  justice.  However,  it  must  be  clearly  understood 
that  the  focus  of  the  report  is  not  on  these  agencies  per  sc.  but  oji  the  issue  of 
establishing  some  kind  of  agency  (or  changing  an  existing  agency)  with 
responsibility  to  make  planning  decisions  for  the  entire  criminal  justice  system 
within  a  State. 
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2.  The  Feasibility  of  Centralized  Planning 
for  Criminal  Justice 


For  centrally  planned  change  to  exist,  it  is  not  necessary  that  the 
central  agency  be  able  to  select  any  set  of  ends  without  reference  to  the 
resources  of  the  community  or  its  developmental  tendencies.  But  it  is 
necessary,  it  scenris  to  me,  first,  that  whatever  ends  arc  selected 
represent  a  course  of  action  that,  under  the  circumstances,  can  be 
carried  into  effect,  and,  second,  that  the  selection  of  ends  is  niade**on 
their  merits'*  (subject  perhaps  to  the  directives  of  a  higher  body  that  is 
formally  endowed  with  the  authority— the  legal  right— to  set  general 
rules),  but  not  as  an  accommodation  to  demands  from  other  sources 
that  the  agency  lacks  the  means  or  the  will  to  resist.  If  the  former  is 
absent  (i.e.,  if  the  agency  cannot  carry  the  plan  into  effect),  then  it  is 
not  change;  if  the  latter  is  absent  (i.e.,  if  the  agency  cannot  select  the 
ends  to  be  served),  then  the  change  is  not  centrally  planned. 


Much  of  what  we  know  about  criminal  justice  planning  is  conditioned  by 
our  expenence  with  the  planning  process  established  by  the  Omnibus  Crime 
Control  Act  and  administered  by  the  Law  Enforcement  Assistance 
Administration  (LEAA).  Therefore,  discussions  about  criminal  justice  planning 
frequently  gravitate  to  a  discussion  of  planning  as  it  has  been  carried  on  by  these 
federally  supported  criminal  justice  planning  agencies.  There  are  substantial 
differences  between  planning  as  an  activity  designed  to  assist  public  officials  in 
the  discharge  of  their  official  responsibilities,  and  planning  for  the  effective 
administration  of  a  grant-in-aid  program.  Failure  to  recognize  this  difference 
often  confuses  the  dialogue  about  criminal  justice  planning.  More  important,  it 
can  obscure  the  realities  of  planning  activity,  which  must  relate  to  the  ongoing 
decisionmaking  processes  of  government  at  any  level. 

Public  Planning  and  Decisionmaking 

Although  planning  has  now  been  generally  accepted  as  a  legitimate  activity 
for  government,  with  centralized  planning  increasingly  advocated,  the  fact 
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remains  that  few  people  in  government  have  avoided  the  current  confusion  over 
Its  purpose.  That  is  to  say.  while  many  governmental  people  are  busily  planning. 

Sin     I,  K  °'  '"^'^  *P='='f''=  '-^''^  <=onsistent 

witn  the  role  which  planners  should  play.<«  The  confusion  is  undersundable 
given  the  introduction  of  the  grants  management  phenomenon  into  the  stream  of 
public  planning  m  America. 

Planning  activities  usually  have  been  described  asinvolving  rational  choice. 

SIS"*  h"'"'1  ''"P""'  alternatives,  designing 

solutions,  and  evaluating  their  effect."  The  purpose  of  all  these  activities  in  the 
public  sector  is  to  see  that  public  goals  are  pursued  through  courses  of  action  that 
are  based  upon  a  realistic  assessment  of  available  alternatives.  Thus  at  a 
minimum.  p«W/c  planning  can  be  defined  as  the  development  of  a  strategy  or 
strategies  by  government,  including  an  evaluation  of  the  impact  of  future  events 
for  the  accomplishment  of  specific  objectives  through  governmental  action.  The 
strategies  may  be  grandiose  or  very  modest,  the  objectives  may  be  vague  or 
precisely  defined,  and  the  time  frames  may  include  decade^  or  a  few  weeks  The 
scale  or  detail  is  not  what  distinguishes  planning.  Purely  and  simply,  public 
planning  IS  nothing  more  than  the  development  of  strategies  to  be  used  by  those 
officials  in  government  having  the  power -md  responsibility  to  decide  a  proper 
course  of  action.20  The  definition  intcntiorally  strips  away  related  activities  such 
as  research  and  evaluation;  separates  iV  process  from  what  many  planners  do 
tor  a  living;  and  seeks  to  identify  planning  integrally,  independent  of  such 
activities  as  decisionmaking  and  implementation. 

Public  planning,  as  conceptualized  in  this  report,  is  not  a  processof  makinjs 
policy  or  of  selecting  strategies  for  change.  As  indicated,  it  is  the  development  of 
strategics  to  be  used  by  those  officials  in  government  having  the  power  and 
responsibility  to  decide  a  proper  course  of  action.  The  design  of  a  criminal  justice 
p  anning  process  must  first  be  sensitive  to  integrating  decisionmaking  and 
planning  so  that  each  is  relevant  to  the  other.  It  must  also  take  account  of  the 
constraints  posed  by  the  current  decisionmaking  structure  of  sUte  and  local 
governments.  Much  of  the  confusion  over  what  centralized  planning  can 
accomplish  denves  from  a  misconception  of  the  dynamics  of  planning  and 
decisionmaking.  Planning  and  decisionmaking  are  distinguishable  activities 
involving  different  perspectives.  The  development  of  alternative  strategies  is 
planning;  the  selection  of  the  strategy  and  the  allocation  of  appropriate  resources 
to  carry  it  out  is  decisionmaking.  The  two  activities  operate  within  different 
constraints  and  priorities  which  are  frequently  in  conflict.  Planning  assumes  the 
desired  objectives  have  been  established  and  the  remaining  problem  is  to  identify 
appropriate  means  Decisionmaking,  by  contrast,  isconcemed  with  selecting  the 
desired  objectives  as  well  as  the  means  for  accomplishing  them. 

This  IS  not  to  argue  that  planning  and  decisionmaking  can  never  be 
successfully  carried  on  by  the  same  individual.  For  example,  planners  sometimes 
become  surrogate  decisionmakers  by  virtue  of  the  fact  that  they  have  generated 
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the  inlormalton  upon  which  particular  policy,  program,  or  resource  allocation 
deciMonj>  are  made.  Then,  too,  an  administrator  is  frequently  able  to  draw  from 
his  own  experiences  and  professional  training  the  necessary  information  to 
identify  the  alternative  strategies  and  assess  their  probable  impact,  as  well  as 
make  the  choice  among  them.  However,  the  merging  of  roles  is  likely  to  be 
successful  only  when  the  issue  area  is  relatively  narrow  or  the  circumstances  do 
not  require  an  immediate  decision.  If  these  conditions  are  not  present,  it  is* 
difficult  for  one  individual  or  staff  to  satisfy  the  requirements  of  each  activity 
equally  well.  The  temptation  will  be  for  the  decisionmaker  to  truncate  his  search 
for  alternatives  under  the  pressure  of  multiple  demands  on  his  ti  me  and  energies, 
or  for  the  planner  to  ignore  deadlines  and  political  implications  in  order  to 
exhaust  all  potential  avenues  of  inquiry. 

Separating  planning  from  decisionmaking  has  important  implications  for 
the  deMgn  of  a  planning  process  and  the  kinds  of  plans  which  are  likely  toemergc 
The  strategies  must  reflect  the  priorities  and  concerns  of  the  intended  audience  |f 
they  are  to  have  some  chance  of  implementation.  Without  that  sensitivity,  there  is 
a  high  risk  of  producing  plans  which  decorate  library  shelves  rather  than  inform 
public  policy.  That  is,  strategies  will  be  implemented  only  if  there  arc 
decisionmakers  who,  singly  or  in  combination,  have  the  resources  necessary  for 
implementation  and  the  incentives  to  adopt  the  strategies  as  their  own. 

While  It  IS  possible  to  develop  comprehensive  strategies  for  criminal  justice 
reform,  it  is  painfully  evident  that  such  strategies  will  be  difficult  to  implement 
unless  there  is  a  centralized  administration  or  political  authority  that  can 
implement  them.  The  central  issue  then  is  really  whether  States  should  attempt  to 
centrally  plan  for  criminal  justice  if  there  is  no  single  administrative  or  political 
structure  with  authority  to  implement  comprehensive  changesin  criminal  justice 
policy,  programs,  or  resources. 

The  purpose  of  this  report,  as  mentioned,  is  to  assess  the  efficacy  of 
centrahzed  planning  for  all  criminal  justice  policies,  programs,  and  resource 
allocations  within  a  State,  independent  of  the  current  LEAA  program  generated 
through  state  criminal  justice  planning  agencies.  In  the  last  analysis,  the 
centralized  plar.ping  issue  does  not  turn  on  the  ability  to  develop  comprehensive 
strategies  but  rather  on  making  planning  relevant  to  decisionmakers.  A 
prerequisite  to  the  successful  design  of  a  centralized  planningprocessforcriminal 
justice  IS  the  juxtaposition  of  planning  with  a  decisionmaker  who  has  authority 
over  the  entire  network  of  criminal  justice  agencies  within  a  State.  Without  that 
essential  ingredient,  centralized  planning  would  of  necessity  have  to  be 
conducted  separately  from  decisionmaking.  Notwithstanding  the  technical  or 
conceptual  benefits  to  be  derived  from  the  development  of  comprehensive 
strategies,  centrahzed  planning  for  criminal  justice  under  such  circumstances  is 
not  likely  to  be  an  effective  instrument  for  assisting  and  enhancing  public  policy 
decisions. 


134 


137 


15 


Locttinj  Centralized  Crlmlntl  Justice  Declslonmtklne 


Is  there  any  stale  official,  or  group  of  sUte  officials,  with  sufficient 
decisionmaking  authority  and  power  to  implement  comprehensive,  across-the- 
board  strategies  for  criminal  justice  policies,  programs,  and  resources?  An 
answer  to  this  question  must  come  from  an  assessment  of  the  institutions  of  state 
government -the  Legislature,  the  Governor,  and  the  courts— to  determine  if  the 
balance  of  power  relationships  in  American  government  precludes  the  existence 
of  centralized  decisionmaking  for  the  entire  criminal  justice  process  to  which 
centralized  planning  could  relate. 

In  the  Legislature 

In  many  ways.  Legislatures  have  a  broader  perspective  of  criminal  justice 
than  either  of  the  other  two  branches  of  sUte  government.  Bills  passed  by  them 
can  and  do  affect  the  entire  range  of  public  issues  on  crime  and  criminals. 
Legislation  can  impose  minimum  training  requirements  for  police,  establish  state 
inspection  of  local  jails;  mandate  specific  sentencing  for  various  offenses;  create 
new  programs  and  consolidate  old  ones;  raise  or  lower  the  age  of  majority;  and. 
in  a  very  real  sense,  affect  the  priorities  and  budgets  of  local  governments.  In 
short.  legislators  can  create  any  proposed  public  policy  which  has  an  effect  upon 
achieving  the  objectives  of  the  criminal  justice  system. 

The  policymaking  function  which  Legislatures  perform  must  be  considered 
as  both  necessary  and  legitimate.  It  can  only  be  properly  carried  out  by  informed 
legislators  who  arc  knowledgeable  about  and  sensitive  to  the  problems  of  crime 
and  justice  Within  the  legislative  branch,  the  passage  of  legislation  constitutes  an 
implementation  of  selected  policies,  a  decisionmaking  process  that  should  be  as 
rational  as  possible.  The  recent  dramatic  increase  in  number  and  quality  of 
legislative  staffs  would  seem  to  f  rovide  an  organizational  base  upon  which  to 
build  a  planning  process  for  legislative  policy  dcvelopment.21  As  legislative 
service  staff  members  have  been  assigned  to  the  committees  concerned  with 
criminal  justice,  a  sound,  visible,  and  year-round  planning  capability  has 
emerged. 

In  other  ways,  the  capacity  of  the  legislative  branch  to  effect  change  is  quite 
confined.  While  Legislatures  broadly  define  and  select  the  policies  to  be  pursued 
by  government,  they  have  virtually  no  power  or  organizational  structure  that 
would  ensure  implemenution  of  these  policies  in  the  manner  intended.  The 
interpretations,of  administrators,  chief  executives,  and  even  jurists  mayproduce 
programmatic  results  quite  different  from  those  articulated  within  the  enabling 
legislation  The  executive  branch  possesses  the  primary  institutional  authority 
and  capability  to  implement  public  policy. 

In  the  Courts 

The  character  of  the  judicial  branch  makes  it  the  least  likely  location  for 
comprehensive,  systemwide  decisionmaking  in  criminal  justice.  Because  of  the 
separation  of  powers  doctrine,  coupled  with  a  defendant's  constitutional  right  to 


ERIC 


138 


16 


dti  tmpartidl  trier  of  the  facts,  no  legal  foundation  can  be  laid  for  the  courts  to 
assume  the  decisionmdkmg  responsibility  for  those  agencies  charged  with  either 
the  enforcement  of  laws  or  the  processing  of  offenders.  Courts  must  be 
sufficiently  removed  from  the  operation  of  government  to  not  only  guarantee  to  a 
defendant  an  impartial  trier  of  the  facts,  but  to  oversee  the  other  branches  of 
government  as  well.  Without  the  presence  of  impartial  courts  to  ensure  the 
constitutional  propriety  of  public  policy  and  its  implementation,  the  due  process 
guarantees  circumscribing  the  enforcement  of  laws  and  the  processing  of 
criminal  offenders  have  no  meaning.  This  higher  social  need  for  impartialcourts 
disqualifies  the  judicial  branch  as  a  prospective  home  for  comprehensive, 
systemwide  decisionmaking  in  criminal  justice. 

An  impediment  of  lesser  magnitude  is  the  responsive  quality  of  the  judicial 
process.  Courts  do  not  initiate  cases,  neither  do  they  concern  themselves  with 
criminals  who  are  not  processed  at  least  to  the  point  of  court  appearance.  Courts 
only  have  the  power  to  order  the  executive  branch  or,  more  particularly,  the 
administrator  of  an  executive  agency  to  conform  to  their  orders  arising  from 
cases  properly  before  them.  Consequently,  courts  may  have  both  the  power  to 
create  public  policy  and  to  implement  their  decisions.  Yet,  such  power  can  only 
be  realistically  viewed  within  the  scope  of  those  cases  brought  to  the  court's 
attention.  So,  while  the  power  of  the  judiciary  is  immense,  its  narrow 
apphcability  reduces  its  effect  to  a  relatively  small  number  of  unrelated 
circumstances.  The  implementation  of  broad-based  criminal  justice  strategies 
could  hardly  be  systematically  implemented  by  an  agency  with  such  limited 
opportunity  to  effect  change. 

In  the  Executive  Branch 

Theoretically,  at  least,  the  only  remaining  location  for  a  centralized 
decisionmaking  agency  must  be  found  within  the  executive  branch.  Governors 
and  their  counterparts  in  local  government  command  the  machinery  used  to 
implement  policy  and  programs.  In  addition,  they  possess  broad  authority  to 
enunciate  public  policy.  Generally,  these  chief  executives  can  unilaterally  decide 
upon  courses  of  action  and,  through  their  budgetary'  and  political  control,  are 
able  to  maximize  bureaucratic  conformity  to  the  chosen  strategies.  The  prestige 
of  their  offices  can  be  used  to  encourage  adoption  of  innovations  even  at  those 
levels  of  government  over  which  they  have  no  direct  control,^^  All  of  these  factors 
would  seem  to  make  the  executive  branch,  and  particularly  the  chief  executive's 
office,  a  very  appealing  location  for  a  centralized  decisionmaking  unit. 

In  4]  States,  state  criminal  justice  planning  agencies  are  organizationally 
attached  to  the  offices  of  their  Governors."  However,  in  virtually  all  the  States 
Within  this  category,  SCJPAs  are  physically  housed  somewhere  other  than 
Within  the  Governors'  offices.  In  the  early  years  of  the  Omnibus  Crime  Control 
Act  implementation,  LEA  Aencouraged  Governors  to  establish  SCJPAsas  parts 
of  their  executive  offices,  in  the  hope  that  such  placement  would  result  in  rapid, 
visible,  and  effective  improvements  in  crime  control  and  system  improvements 
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Presumably,  Governors  would  assure  themselves  xUki  comprehensive  plannmg 
efforts  would  be  implemented  without  being  hindered  by  the  normal 
bureaucratic  obstacles. 

The  broad  policy  responsibilities  of  a  Governor  may  encourage  a 
comprehensive  approach  to  problem-solving,  but  such  breadth  also  dilutes  the 
attention  which  any  program  is  likely  to  receive.  Economic  growth,  education, 
welfare,  environmental  protection,  and  many  other  problems  typical  to 
government  demand  a  Governor's  attention,  usually  dictated  by  crises  or  by  their 
visibilities  as  public  issues.  Parenthetically,  it  might  be  pointed  out  that  most 
criminal  justice  issues  that  command  a  Governor's  attention  are  more  politically 
damaging  than  they  are  beneficial.  Prison  conditions  and  crime  rates  are  not 
normally  subjects  upon  which  incumbents  seek  reelection.  To  the  extent  that 
criminal  justice  issues  have  been  positively  relevant  within  the  political  arena, 
they  have  followed  predictable  patterns  of  departmental  reorganization, 
program  innovations,  such  as  drug  control  and  citizen  involvement,  or  bond 
issues  for  correctional  improvement. 

More  to  the  point  are  the  natural  limits  of  a  Governor's  authority.  In  the  first 
place*  state  constitutions  generally  follow  the  federal  model,  separating  powers 
between  branches  ofgovemment.^^The  result  is  that  both  thepolicymakmgand 
appropriation  powers  of  the  Legislature  and  the  power  to  coerce  policy  and 
program  changes  by  the  judiciary  represent  formidable  bases  of  authority  which 
are  totally  independent  of  the  chief  executive.  In  many  States,  Attorneys  General 
are  separately  elected  officials,  not  serving  as  part  of  the  Governor's  cabinet.^^ 
The  inevitable  conflict  of  philosophies  and  decisions  dramatically  exposes  the 
fact  that  although  a  Governor's  position  in  the  hierarchy  is  both  unique  and 
apparently  at  the  apex,  no  Governor  possesses  either  the  authority  or  the 
responsibility  for  the  operation  of  a  State's  criminal  justice  system. 

The  second  point  is  equally  devastating  to  the  public  impression  of  a 
Governor  as  an  omnipotent  executive.  Over  the  past  century,  but  especially  in  the 
last  30  to  40  years,  state  and  local  governments  have  grown  at  an  incredible  rate, 
to  a  point  where  it  is  no  longer  an  exaggeration  to  speak  of  bureaucracy  as  a 
fourth  branch  of  government.  '^Government"  possesses  an  inertia  that  guarantees 
a  relatively  stable  level  of  services  to  the  public,  irrespective  of  elections,  changes 
in  philosophj',  or  natural  disasteh.  Obviously,  Governors  can  penetrate  the 
bureaucracy  and  successfully  cause  change  to  occur;  but  rarely  will  Governors  be 
able  to  dramatically  affect  more  than  two  or  three  major  programs  during  a 
single  term  of  office,  hi  general,  they  exert  their  leadership  most  effectively  by 
carefully  selecting  their  cabinet  officers,  by  agreeing  or  refusing  to  introduce 
legislation,  and  b>  43cciding  to  bi»dgetarily  favor  one  program  to  the  detriment  of 
another.  Even  then,  as  new  cabinet  officers  become  identified  with  the  needs  of 
their  departments,  a  noticeable  drift  takes  place.  They  fight  for  new  resources  and 
resist  all  external  pressures  in  their  attempts  to  improve  departmental 
operations.  More  likely  than  not,  a  comprehensive  criminaljustice  plannmg  unit 
attached  to  the  Governor's  office  will  be  more  successful  in  responding  to  state 
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agency  requests  for  funds  than  it  will  be  in  deternnining  the  direction  those 
agencies  will  take. 

When  viewing  state-local  relations,  ihe  State's  desire  for  standardization 
frequently  conflicts  with  a  city  or  county's  desire  for  local  autonomy.^*  At  the 
local  level,  such  standards  are  often  only  grudgingly  accommodated,  and  then 
only  to  the  extent  that  financial  mducements  are  available.  Even  where  statewide 
standards  exist,  such  as  for  the  recruitment  and  training  of  law  enforcement 
personnel,  for  jails,  or  for  computerized  information  systems,  the  autonomy  of 
local  criminal  justice  agencies  creates  wide  ranges  in  both  the  quality  dnd  the 
nature  of  services  provided.  For  Governors  and  for  their  planning  staffs  it  means, 
quite  simply,  that  decisions  for  major  parts  of  the  criminal  justice  system  cannot 
be  made  with  any  assurance  of  uniform  and  controlled  implementation. 

Excluding,  then,  placement  within  the  Governor's  office,  several  possible 
.sites  remain  in  the  search  within  the  executive  branch  for  a  home  for  a  centralized 
decisionmaking  agency.  The  chief  executive  can  assign  such  function  to  the 
budget  office,  to  an  agency  having  general  planning  responsibility  (if  there  is 
one),  or  to  a  strategically  located  department  having  important  criminal  justice 
responsibilities.  All  are  within  the  executive  branch,  answerable  to  the  Governor. 
All  are  closer  to  the  actual  operation  of  the  agencies  comprising  the  system. 
Concomitantly,  all  are  closer  to  where  the  great  bulk  of  program  decisionmaking 
takes  place.  Yet  each  option  lacks  sCiiiething  essential  in  assuring  that  changes 
occur  in  those  agencies  identified  as  part  of  the  system.  A  closer  look  may  reveal 
what  specific  deficiencies  reduce  the  likelihood  of  success  at  a  comprehensive 
level. 

Budget  offices  have  been  around  for  many  years.  Particularly  in  States 
requiring  an  executiv  e  budget  submission  to  the  legislative  branch,  budget  offices 
perform  a  rather  traditional  function  of  gathering,  collating,  and  generally 
making  sense  out  of  the  budgets  submitted  to  them  by  individual  governmental 
agencies.  Since  there  is  seldom  enough  revenue  to  support  all  the  activities 
requested,  a  certain  amount  of  negotiation  takes  place,  generally  allowing  the 
affected  agency  to  voice  some  preference  about  the  inevitable  budget  reductions. 
Hi^wever,  a  new  trend  has  developed  within  the  past  15  years,  brought  about  by 
computer  technology  and  the  initial  popularity  of  PPBS.^^ 

Firmly  associated  with  the  earlier  state  planning  efforts  to  improve  public 
management,  PPBS  opened  up  the  possibility  of  linking  the  short-term  budget- 
c>cle  planning  with  longer  multicycle  planning,  thus  enabling  planners  to  align 
both  toward  long-range  governmental  objectives.  Under  this  system,  the  method 
of  planning  avoided  a  problem  orientation  in  favor  of  one  which  called  for 
improved  management  of  assets.  In  linking  short-range  with  long-range 
planning,  the  articulation  of  prioritized  objectives  was  left  to  the  agencies  which 
would  carry  them  out,  thus  cutting  through  the  traditional  conflict  between  the 
isolation  of  centralized  planners  and  the  parochialism  of  agency  decisionmakers. 
Chief  executives  could  much  better  understand  what  agencies  intended  to 
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accomplish  and  could  hold  them  accounublc.  In  two  States.  Florida  and 
Michigan,  the  responsibility  for  comprehensive  criminal  justice  planning  has 
been  vested  in  the  agency  charged  with  the  overall  sUte  budget  responsibiIity.2« 
On  paper  it  appeared  to  be  an  ideal  arrangement.  In  practice,  however,  a 
central  problem  ha  j  arisen,  in  addition  to  a  number  of  peripheral  ones.  The 
central  question  r&mains  virtually  unchanged  from  pre-PPBS  days:  Who  has  the 
power  to  decide  what  programs  an  agency  will  operate?  The  question  has  not 
been  uniformly  resolved  by  any  sUndard.  The  critical  variables  seem  to  be  the 
management  style  of  the  chief  executive,  the  legislation  creating  the  centralized 
budget  agency,  and  the  relative  persuasiveness  of  the  two  agency  directors.  In 
some  cases.  Governors  delegate  the  authority  to  alter  operating  agency  priorities 
to  budget  agency  heads.  In  other  cases,  operating  agency  heads  are  able  to 
convince  the  Governor  to  instruct  the  budget  office  to  give  ground.  Often, 
politically  popular  programs  attract  more  budget  office  attention  than  the 
operating  agency  would  accord  to  them.  When  that  occurs,  budget  office  stafi" 
seek  modifications  in  the  prioritization  of  programs,  while  the  agency  staff  seek 
expansion  of  their  underfunded  budget  requests.  The  most  accurate 
generalization  that  might  come  out  of  reviewing  such  confrontations  is  that 
budget  offices  have  disproportionately  superior  power  to  refuse  funding  to 
operational  agencies  than  they  have  in  planning  for  the  future  course  of  those 
agencies*  activities.  This  seems  to  be  true  despite  budget  control,  despite 
frequently  superior  data  and  perspective,  and  despite  their  relationships  with  the 
chief  executives  and  Legislatures.^* 

The  reverse  follows  when  describing  the  relative  authority  retained  by  heads 
of  operational  agencies.  While  frequently  stymied  to  get  funding  for  new  or 
expanded  programs,  they  noaintain  high  levels  of  control  over  the  money  they  do 
receive.  In  other  words,  the  budget  office/criminal  justice  planning  process  can 
stand  as  a  better  example  of  grants  management  than  as  an  example  of 
comprehensively  planned  decisionmaking.  Presuming  that  a  centralized  criminal 
justice  planning  agency  were  given  the  power  to  somehow  control  the  budgets  of 
criminal  justice  agencies  through  a  review  and  approval  process,  they  would  be  in 
no  better  position  to  redirect  an  agency*s  activities  or  to  initiate  new  programs 
than  traditional  budget  agencies.  The  point  being  made  is  not  that  such  functions 
are  somehow  improper  or  unnecessary;  rather,  that  state  budget  ofliccs  cannot 
engage  in  comprehensive,  systemic  decisionmaking  of  a  proactive  nature. 
Certainly,  if  budget  offices  cannot  cause  the  implementation  of  new  or  expanded 
programs,  despite  their  enormous  budgetary  control,  state  planning  agencies 
with  generalized  pfenning  responsibility  can  expect  less  success  when  they  are 
deprived  of  such  budgetary  control. 

Since  centralized  state  planning  agencies  are  seldom,  if  ever,  empowered  to 
implement  comprehensive  decisions,  comprehensively  planned  strategies  remain 
largely  unimplemented.  To  the  extent  that  operational  agency  heads  are  not 
persuaded  to  accept  them,  centralized  planning  agencies  have  the  alternatives  of 
appealing  to  the  chief  executive,  seeking  alternative  homes  for  p.vticularly 
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(avorcd  strategics,  or  shelving  the  plans  until  a  more  opportune  moment.  The 
sheriff,  administrative  judge,  legislative  committee  and,  more  often  than  not.  the 
police  chief  and  corrections  department  director  are  free  to  pursue  their  own 
objectives,  irrespective  of  the  compatibility  of  luch  objectives  with  the 
comprehensively  developed  plans  of  state  planning  agencies. 

A  final  possibility  remains  in  the  executive  branch.  If  effective  planning 
must  be  related  to  the  authority  to  implement,  and  if  luch  authority  is  normally 
vested  in  operational  agencies,  would  it  be  possible  to  designate  an  operational 
agency  as  the  sUte  criminal  justice  planning  agency?  This  would  present  the 
cognizant  department  head  with  both  the  planning  capability  and  the  authority 
to  implement,  thus  eliminating  the  fragmenUtion.  Three  SUtes  have  chosen  thb 
approach  for  the  LEAA  program,  primarily  Sutes  having  an  umbrella 
department  of  public  safety  or  human  resources  »  Because  these  types  of 
departments  generally  coalesce  the  sUte  police,  juvenile  delinquency,  and 
correctional  services,  the  mass  of  sUte  criminal  justice  services  is  interrelated  and 
responsible  to  a  single  cabinet  officer. 

While  the  advanUges  to  the  cognizant  agency  are  readily  apparent  in  terms 
ofachicving  a  high  degree  of  integration  between  the  planned  program  objectives 
and  the  agency's  activities,  the  samelimitationson  the  executive  functions  would 
still  apply.  Legislative  and  judjcial  decisions  would  still  be  beyond  the  reach  of 
the  decisionmaking  agency.  Any  criminal  justice  function  assigned  to  executive 
agencies  outside  of  the  cognizant  department  would  still  present  the  same 
territorial  conflicts  that  budget  offices  or  planning  agencies  would  encounter.  In 
fact,  such  conflicts  might  be  heightened  by  the  relatively  equal  sUtus  of  the, 
cognizant  department  with  neither  budgeUry  control  nor  the  relationship  to  the 
chief  executive  characteristic  of  the  previously  mentioned  models. 

The  Governing  Bo«rd  Approtch 

The  most  common  strategy  for  overcoming  the  problem  of  a  fragmented 
decisionmaking  structure  is  to  esUblish  a  governing  board  nrwde  up  of  elected 
and  appointed  officials  from  agencies  relevant  to  the  issue  area,  as  well  as 
delegates  from  groups  outside  of  government.  This  was  the  strategy  adopted  by 
state  criminal  justice  planning  agencies  mandated  by  the  Omnibus  Crime 
Control  Act  of  1968  and  the  various  regional  planning  councils.  Such  an 
approach  ensures  that  members  of  the  planning  agency  will  be  sensitive  to  a  range 
of  interests.  For  example,  the  early  advisory  boards  to  SCJPAs  were  dominated 
by  SUte  and  local  law  enforcement  officials.  Members  of  other  criminal  justice 
agencies,  e.g..  judges  and  correctional  officials,  charged  that  their  interests  were 
ignored  in  the  planning  for  disbursement  of  federal  funds. 

The  weakness  of  this  approach  to  integrating  planning  and  decisionmaking 
IS  that  it  does  not  ensure  that  those  who  control  the  resources  necessary  for 
implementation  will  be  sensitive  to  the  strategies  which  are  developed.  There  is  a 
strong  probability,  in  fact,  that  most  decisionmakers  are  likely  to  view  the 
plannmg  efforts  of  the  central  agency  with  either  indifference  or  overt  hostility. 


141 


144 


22 


Part  of  the  problem  ii>  communication.  In  most  instances,  it  is  impossible  to 
include  all  of  the  relevant  decisionmakers  on  the  board,  so  a  representative  of  a 
group  of  decisionmakers  must  be  chosen.  However,  rarely  does  he  act  as  a  two- 
way  link  with  a  defined  constituency.  For  example,  including  a  legislator  ensures 
the  planners  will  be  sensitive  to  legislative  interests,  but  that  docs  not  ensure 
access  to  other  lawmakers.  Similarly,  a  judge  on  an  advisory  board  is  more  likely 
to  view  himself  as  ensunng  that  the  problems  of  the  judiciary  are  recognized  by 
the  staff  than  serving  as  a  conduit  of  information  from  the  central  planning 
agency  to  his  fellow  jurists.  The  result  may  be  that  most  decisionmakers  are 
unaware  of  the  strategies  which  have  been  developed,  or  they  become  aware  of 
the  proposals  after  the  budget  for  next  year  has  been  adopted  or  contracts  for 
new  equipment  are  already  let  out. 

Faulty  communication  is  only  part  of  the  problem.  More  important,  a 
governing  board  is  unlikely  to  overcome  the  jurisdictional  jealousies  and 
divergent  approaches  to  public  policy  which  distinguish  the  branches  of 
government,  adult  corrections  from  prosecutors*  offices, and  separate  local  units 
of  government  from  each  other  and  from  the  State. 

Members  of  each  unit  of  government  or  each  agency  have  interests  and 
concerns  which  at  times  are  at  odds  with  their  counterparts  elsewhere. 
Sometimes  legislators  view  administrators  as  self-serving,  interested  in 
promoting  the  programs  within  their  jurisdiction  at  the  expense  of  alternative 
problem  areas,  jurists  guard  against  attacks  on  the  integrity  of  the  judicial 
decisions  by  Governors  who  may  be  interested  in  political  gains;  suburban 
mayors  view  their  central  city  counterparts  as  overbearing  with  territorial 
ambitions,  chiefs  of  highly  trained  police  departments  regard  sheriffs  as  amateurs 
who  are  to  be  ignored  if  at  all  possible,  and  prosecutors  are  suspicious  of  the 
orientation  of  correctional  administrators  and  parole  boards  toward  criminals. 
These  conflicts  may  be  petty  and  unwarranted  or  they  may  reflect  a  genuine 
difference  in  the  concerns  of  the  officials  involved.  The  mayor  of  an  affluent 
suburban  community  is  not  likely  to  have  the  same  concerns  about  criminal 
justice  as  the  chief  executive  of  a  neighboring  industrial  city,  and  no  amount  of 
conversation  at  the  meeting  of  a  governing  board  will  make  those  differences 
disappear. 

Although  this  country  has  produced  many  different  examples  of 
organi/ational  structure  at  ever>  lev  el  of  government,  one  trait  can  be  found  in  all 
oi  them,  namely,  the  dispersion  of  power.  Perhaps  because  criminal  justice  is  so 
lundamentdl  to  government's  maintenance  of  social  order,  the  fragmentation  is 
more  exquisite  than  that  found  in  other  governmental  institutions.  In  this  light, 
fragmentation  may  be  viewed  as  a  critical  mechanism  '>r  the  constant 
readjustment  of  governmental  power  -  a  gyroscope  for  the  ship  of  state.  In  the 
zeal  to  comprehensively  implement  criminal  justice  policy  and  programs,  it 
might  do  some  good  lo  stop  and  consider  whether  the  pursuit  is  worth  either  the 
effort  or  the  price. 
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Is  Centralized  Pianninc  Desirable? 


Our  only  experience  with  centralized  planning  for  criminal  justice  has  been 
in  planning  for  the  distribution  of  Omnibus  Crime  Control  Act  funds.  One  of  the 
major  features  of  the  LEAA  planning  process  is  the  fact  that  the  planning  agency 
has  centralized  decision  making  authority  over  the  distribution  of  its  block  grant 
funds.  Such  centralized  authority  was  not  created  for  decisions  about  policy, 
programs,  and  funds  for  criminal  justice  agencies  in  general;  rather,  the 
arrangement  aimed  at  bringing  together  independent  decisionmakers  who  were 
collectively  responsible  for  operating  the  criminal  justice  system  to  decide  how 
LEAA  funds  were  to  be  distributed. 

As  eligible  agencies  applied  for  funds,  their  applications  were  measured 
against  a  backdrop  of  federal  regulations,  state  priorities,  geographical  and 
political  factors,  and  the  availability  of  funds.  The  boards  approved  the  grants 
awarded,  frequently  with  special  conditions  attached,  to  ensure  that  the  States' 
pnorities  would  either  be  promoted  or  at  least  would  not  be  violated.  In  most 
instances,  the  board*s  ability  to  affect  the  conduct  of  the  recipient  agency  was 
limited  to  the  activities  undertaken  pursuant  to  the  grants.  So  while  there  was  a 
centralized  decisionmaking  mechanism  established  in  each  State,  its  span  of 
authority  was  directly  limited  by  its  ability  to  grant  funds.  The  arrangement 
appeared  to  work  reasonably  well  as  s  method  for  distributing  grant-in-aid 
funds  All  of  the  principal  criminal  justice  system  decisionmakers,  along  with 
others,  jointly  decided  how  the  LEAA  funds  should  be  spent  and.  in  cases  such  as 
statewide  radio  frequency  plans,  construction  policies,  and  criminal  justice 
information  systems,  they  also  developed  binding  policies  for  future  use  of  those 
monies  However,  as  a  method  for  developing  joint  policy  for  a  State's  criminal 
justice  system  on  a  centralized  basis,  the  consortium  approach  proved  to  be  less 
successful. 

^  Uhough  seldom  recognized  by  those  who  advocate  a  centralized  approach 
to  planning  forcriminal  justice,  centralized  planning  can  be  dysfunctional  to  the 
agencies  affected  by  the  planning.  The  dysfunction  arises  from  the  fact  that  the 
agencies  which  deal  with  criminal  offenders  or  which  might  be  in  a  position  to 
influence  the  occurrence  of  crime  are  not  uniquely  "criminal  justice"  agencies  (see 
Figure  1).  Except  for  correctional  agencies,  the  traditional  criminal  justice 
agencies  have  considerable  responsibility  for  noncrime-related  services.  In  fact, 
criminal  justice  may  not  even  be  their  most  important  function  or  demand  the 
majority  of  their  resources.  This  is  surprisingly  true  of  police  agencies,  some  of 
which  devote  as  much  as  90  percent  of  their  resources  to  noncrime-related 
services,  such  as  intervening  in  family  squabbles,  improving  community 
relations,  investigating  accidents,  and  performing  rescue  and  ambulance 
operations  5'  The  only  element  criminal  justice  agencies  have  in  common  is  the 
fact  that  they  each  have  a  role  to  play  in  apprehending  and  processing  criminal 
law  violators. 

Current  interest  in  criminal  justice  has  concentrated  so  much  on  the  role  of 
police,  prosecutors,  and  judges  in  the  processing  of  criminal  offenders  that  the 
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A  Perspective  of  Purely  CrimiiwI  Justice  Activities  within  Typical  Criminal  Justice  Ajencies 


GENERAL 
PURPOSE 
GOVERNMENT 


Law  EjiforctmciM 

coum 

n  •  NoncHmliul  itutkt  AcUvUy 
Q  •  CriroiiuJ  i(utk«  ftcUvUy 

|~]  •  A|«nc(M  {MI forming  »omt  cHminaJ  jiuUc*  mUvIUm 

ERIC 


144 


147 


25 


other  important  roles  they  play  in  society  have  been  overlooked.  Consequently, 
planning  decisions  have  been  made  as  though  criminal  justice  was  the  only,  orat 
least  the  primary,  function  of  t'^esc  agencies.  The  result  has  sometimes  been  an 
improvement  in  one  service  function  at  the  cost  of  another.  In  some  courts,  for 
example,  civil  case  backlogs  are  now  becoming  a  major  problem  because  of 
reforms  in  criminal  procedure.^^ 

This  situation  raises  serious  questions  about  the  wisdom  of  planning  for 
criminal  justice  functions  apart  from,  or  without  regard  to,  the  total 
responsibilities  and  services  of  the  agencies  that  provide  the  structure  for  the 
criminal  justice  process. 

As  each  agency  plans  for  its  own  operation,  it  must  necessarily  plan  for  the 
total  range  of  services  for  which  it  is  responsible.  Policies,  programs,  and 
resource  allocations  must  be  balanced  and  internally  consistent.  Pulling  criminal 
justice  activities  out  of  their  total  agency  context  can  produce  distortions  of  the 
agencies'  operations,  particularly  when  highly  categorical  "seed"  money  is 
available  outside  the  general  budgetary  process. 

If  we  take  a  careful  look  at  the  types  of  problems  confronting  criminal  justice 
agencies,  it  should  become  apparent  that  many  do  not  lend  themselves  to 
centralized  planning  Consider  the  following  problems,  all  identified  as  system 
deficiencies  over  the  past  10  years  by  national  commissions:  the  need  for 
improved  technology,  the  need  for  more  effective  use  of  resources,  the  need  for 
innovative  programs,  and  the  need  to  reduce  problems  associated  with 
organizational  fragmentation.  The  belief  that  a  centralized  planning  process  is 
necessary  for  overcoming  all  of  these  problems  ignores  the  fundamental 
attributes  of  planning  as  an  endeavor,  of  the  agencies  which  make  up  the  cnminal 
justice  system,  and  of  our  system  of  government. 

Everything  we  know  about  American  government,  and  especially  about  the 
separation  of  powers  doctrine,  argues  against  centralized  comprehensive 
planning  and  in  favor  of  fragmented  functional  planning  located  throughout  the 
various  branches  and  subdivisions  of  government.  Fragmentation  is  not  the 
problem  to  overcome,  the  dysfunctions  resulting  from  fragmentation  should  be 
the  target. 

Planning  is  not  inherently  more  valuable  because  it  is  centralized.  A  public 
policy  on  criminal  justice  planning  should  (I)  place  high  priority  on  developing  a 
sound  planning  capacity  at  every  significant  decisionmaking  point,  and  (2) 
supplement  those  diffused  planning  capacities  with  a  mechanism  for 
amelioratingthedysfunctions  which  fragmented  power  must  inevitably  produce. 

What  does  this  mean  for  the  design  of  a  state  criminal  justice  planning 
process**  If  a  process  is  designed  around  decision  points  rather  than  around  the 
problems  to  be  addressed,  what  will  be  the  effect  on  the  kinds  of  plans  which  are 
likely  to  emerge**  Does  it  mean  that  the  comprehensive  perspective  of  planning 
advocated  by  so  many  people  must  be  abandoned  entirely,  or  only  take  a  new 
form**  Is  there  any  significant  role  for  centralized  planning?Thesc  questions  must 
be  answered  to  complete  an  understanding  of  criminal  justice  planning. 
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PUinnint  «t  Stratejic  Points  in  Government 
If  a  State  elects  not  to  attempt  a  centralized  approach  to  criminal  justice 
olann  ng  it  should  ensure  that  all  major  criminal  justice  agenc.es  and  um,s  of 
Erpu  po^  government  possess  an  adequate  capacity  to  «nously  plan  for 
S  own  activilies.  The  principal  objective  of  such  a  pohcy  would  be  to 
lua  ant'e  pari  "  among  public  decisionmaker,  in  «rrymg  out  their 
fespon  sbili.1cs.Thiswillnotnecessarilyresul^ 

S  or  automatic  minimization  of  the  previously  mentioned  dysfunction, 
Ts^ocTa  ed  with  decentraUzed  decisionmaking.  However  U  should  equalize  the 
abiS  if  each  decisionmaker  to  make  an  informed  contribution  to  a  solution  for 
the  problems  confronting  all  of  the  agencies  in  the  system. 

Although  a  substantial  amount  of  federal  money  has  been  invested  in 
buildingacriminaljusticeplanningcapacityinsute.«^^ 
a«ncics  the  bulk  of  the  funds  has  gone  to  cenUahzed  agencies  within  the 
;     n  h  Thelegis^tiveandjudicialbrancheshavegeneraUyn^^^^^^ 

qual  capacity  to  provide  planning  assistance  for  tneir  ^^c.s  onmaking^  A  a 
^nimum  each  of  the  three  branches  of  state  government  should  have  relatively 
equ  JpLn  r/apabilit  for  major  policy  decisions,  recognizing  that  m  the 

Sitfve  brlnch  th'e  planning  responsibility  may  be  shared  between  the  office  o 
the  Governor  and  the  state  criminal  justice  agencies  under  the  Governors 


While  attempting  to  build  a  planning  capacity  at  the  sute  government  level 
StateTSouW  not  overlook  the  possible  need  to  assist  local  goyemment  m 
Sd  n^and  susuining  a  capacityVo  plan  for  that  portion  of  the  cnmujaljus«c« 
oress  thai  is  under  local  jurisdiction.  Local  law  enforcement,  judicul.  and 
Trectiona  agencies  frequently  create  more  poUcies.  develop  more  programs. 

'"•^^^ToSTbS'acriminaljusticeplanningcapacityatstra.^^^^^ 
government' does  not  necessarily  mean  abandonment  of  a  comp«hens^^vc 
Lr^nective  The  need  for  a  systemwide  perspective  seems  now  to  be  so  weu 

«illlom  regard  lo  Ih.ic  Impact  upon  oll»t  agincicj  would  lo  aU  1'"™°°"  " 
Sricd  unprofc.sion.1.  All  planners.  »»'™« Vl'"'"^; ."S  " 
Sp«h.nsl.c  I»r,p«ti™  c«n  though  th.,  a^  typ.cUy  ut.ttuctrf  to  dmiop 

'•"r.rrofaT,»gT.rrs'atdi^^^^^^^^^^ 
i-i-^durderr^s-^^^^ 
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likely  result  in  strategies  that  will  be  directly  integrated  into  the  decisionmaking 
processes  of  government.  Obviously,  the  choice  facing  a  State  is  whether  it 
prefers  to  support  a  planning  process  that  results  in  comprehensively  planned 
improvements  that  will  not  always  be  implemented,  or  narrowly  planned 
improvements  that  will  frequently  be  implemented  but  may  cause  problems  in 
other  parts  of  the  system.  It  is  not  necessary  for  a  State  to  irrevocably  or 
exclusively  choose  between  them.  Given  sufficient  resources,  a  State  could  adopt 
both  options;  but  whether  a  State  adopts  one  or  both,  there  should  be  no  illusions 
about  what  each  approach  can  accomplish. 

There  will  be  times  when  a  State  may  wish  to  prepare  a  "master  plan**  for 
criminal  justice  reform.  Such  documents  are  often  useful  as  a  means  of  sensitizing 
civic  leaders  and  public  officials  to  the  needs  of  the  entire  State  and  to  possible 
solutions.  However,  an  objective  like  this  can  usually  be  met  through  the  use  of 
the  State's  existing  planning  resources  or  through  the  creation  of  a  special  task 
force  or  commission.  In  any  case,  it  would  hardly  justify  the  creation  of  a  special 
agency  in  state  government. 


ERLC 


150 


3.  A  Criminal  Justice  Coordination  Process 


The  answer  to  diversity  is  not  uniformity.  The  answer  is  unity.  We 
cannot  hope  to  suppress  the  diversity  of  our  society.  Each  of  the 
pluralist  institutions  is  needed.  Each  dischargesa  necessary  economic 
task.  We  cannot,  as  I  have  tried  to  show,  suppress  the  autonomy  of 
these  institutions.  Their  task  makes  them  autonomous  whether  this  is 
admitted  by  political  rhetoric  or  not.  We  therefore  have  to  create  a 
focus  of  unity.  This  can  only  be  provided  by  strong  and  effective 
government. 


Throughout  this  report  there  has  been  repeated  allusion  to  the  essentially 
fragmented  inlergovemmenUl  and  intragovemmenul  nature  of  the  criminal 
justice  system.  FragmenUtion  is  manifested  in  a  variety  of  ways.  The  most 
obvious  and  widespread  example  is  the  problem  of  duplication  of  services.  The 
proliferation  of  **dedicated*'  criminal  information  computer  systems  for 
individual  agencies,  each  with  their  own  policies  and  procedures  for 
maintenance,  access,  and  expungement,  demonstrates  the  inefficiencies  and 
waste  resulting  from  overlapping  activities.  Imbalances  in  funding  among 
criminal  justice  agencies  is  another  dysfunction  promoted  byfragmenution.  For 
instance,  a  local  court,  for  political  and  financial  reasons,  may  be  inadequately 
funded  compared  to  the  police  department.  A  case  backlog  may  result  from  that 
court*s  inability  to  process  offenders  expeditiously,  which  in  turn  produces  other 
dysfunctional  impacts  (i.e.,  overcrowded  local  jails). 

Conflicting  or  contradictory  policies  is  yet  another  typical  problem 
associated  with  diffused  agency  authority  and  responsibility.  The  recent  prbon 
overcrowding  crisis  is  evidence  of  the  potential  impact  of  uncoordinated  policies 
emanatingfrom  criminal  justice  agencies.  While  the  thrust  of  corrections  in  many 
States  during  the  last  five  years  has  been  to  deemphasizc  new  prbon 
construction,  sentencing  policies  adopted  by  various  State  Legislatures,  courts, 
and  parole  boards  have  to  a  large  measure  contributed  to  a  spiraling  prison 
population. 

Program  discontinuities  between  various  criminal  justice  agencies  are  a 
more  operational-level  problem  of  fragmentation.  One  such  illustration  is  court 
neglect  in  forwarding  relevant  information  when  an  inmate  is  transferred  to  a 
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correctional  institution.  Then,  too,  the  use  of  different  radio  frequencies  by 
geographically  adjoining  police  departments  has  often  been  cited  as  an  example 
of  interagency  operational  discontinuities. 

Centralized  planning  has  been  advocated,  in  part,  because  of  a  perceived 
need  to  overcome  such  problems  as  these.  However,  centralized  planning  is  not  a 
solution  to  the  dysfunctions  created  by  a  fragmented  system  of  government. 
What  is  needed  in  order  to  deal  with  fragmented  decisionmaking  is  a  method  of 
interfacing  the  decisions  of  separate  agencies  or  units  of  government  so  that  such 
problems  as  duplication  of  services,  unequal  funding,  and  discontinuities  or 
conflicts  in  policies  can  be  minimized.  Therefore,  along  with  a  program  to 
strengthen  the  capacity  to  plan  for  criminal  justice  at  various  decisionmaking 
points.  States  may  wish  to  consider  establishing  a  process  for  coordination  of 
criminal  justice  policies,  programs,  and  resource  allocation.  A  coordination 
process  is  a  means  of  dealing  with  issues  and  problems  that  not  only  involve  but 
also  transcend  individual  agencies  or  units  of  government.  It  orchestrates  the 
major  policy,  prcgram,  and  resource  decisions  of  many  decisionmakers  so  that 
individual  decisions  properly  interface  with  each  other. 

Typically,  individual  agencies  or  govemmenUl  jurisdictions  lack  either  the 
initiative,  incentives,  or  the  wider  perspective  to  voluntarily  coordinate  major 
policy  decisions  with  other  agencies  or  governmental  jurisdictions.  Even  when 
agencies  desire  to  coordinate  their  activities,  bureaucratic  territoriality,  program 
complexity,  and  lack  of  clear  policy  direction  often  conspire  to  prevent  such 
informal  coordinative  efforts."  Thus,  a  third  party  possessing  a  broader 
perspective  of  the  intergovemmenUl  and  intragovemmenUl  dimensions  of 
major  policy  decisions  is  usually  needed  to  encourage,  promote,  and  induce 
coordinated  decisionmaking  for  the  diverse  network  of  agencies  comprising  the 
criminal  justice  system.* 

Necessary  Conditions  for  the  Success  of  a  Coordination  Process 

Coordinating  the  decisions  of  two  or  more  decisionmakers  is  difficult  under 
the  best  of  circumstances.  Decisionmakers  usually  focus  their  energies  on 
carrying  out  the  policies  and  programs  for  which  they  are  singularly  responsible. 
There  is  generally  little  incentive  for  them  to  look  beyond  their  office  for 
direction  or  assistance.  The  more  disparate  the  responsibility,  the  more  difficult 
the  task  of  coordination.  Harold  Seidman  describes  the  fundamental  limitations 
on  coordination  efforts: 

Where  conflicts  result  from  clashes  in  statutory  missions  or 
differences  in  legislative  mandates,  they  cannot  be  reconciled  through 

•Informal  cooperative  processes  ire  quile  often  formed  ihroufh  Ihc  informilionil  networks 
developed  b>  skilled  bureaucrats  or  b>  afcncy  manifcrs  or  directors  who  are  particularly  motivated 
to  correlate  their  dec»sions  mterjunsdictionally.  As  such,  there  are  numerous  examples  of  interagency 
cooperation,  normalI>  of  a  bilateral  future,  which  require  no  third-pany  involvement.  Such 
cooperative  efforts  should  nol  be  confused  with  the  nature  of  or  ihe  need  for  a  mon  formal 
coordination  process. 
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the  magic  of  coordination.  Too  often  organic  disease  is  mistakenly 
diagnosed  as  a  simple  case  of  inadequate  coordination.^ 
In  general,  there  is  no  strong  tradition  of  cooperative  decisionmaking 
between  agencies  making  up  the  criminal  justice  system  or  the  governmental 
units  responsible  for  it.  Of  course,  instances  of  comradeship  exist  among  the 
agency  heads,  prosecutors,  defense  counsel,  judges,  policemen,  and  generally 
among  everyone  who  has  regular  contact  with  each  other  as  criminal  defendants 
pass  through  the  system.  However,  these  close  social  bonds  seldom  translate  mto 
institutional  levels  of  cooperation. 

Despite  the  formidable  problems  associated  with  the  criminal  justice 
process,  the  affected  agencies  share  some  common  objectives  and  interests. 
Without  this  commonality,  of  course,  there  would  be  nothing  upon  which  a 
coordination  process  could  be  constructed."  The  challenge  to  the  coordinator  is 
to  build  upon  this  linkage  to  make  the  organizationally  fragmented  system 
function  in  a  way  that  is  less  abrasive  and  more  reciprocal.  Three  dimensions  of  a 
situation  between  decisionmakers  seem  to  capture  most  of  the  elements  that 
determine  whether  or  not  coordination  can  take  place;  authority,  dependency, 
and  interaction.^*  To  understand  these  critical  dimensions  is  to  understand  the 
potential  for,  and  limitation  on,  coordinating  decisions  affecting  the  criminal 
justice  system. 


At  one  extreme  is  the  situation  in  which  one  decisionmaker  is  subordinate  to 
another.  This  may  result  from  a  formal  hierarchical  authority  structure  as  in  the 
relationship  between  a  prison  superintendent  and  the  administrator  of  the 
department  of  corrections.  At  the  other  end  of  the  continuum  is  the  circumstance 
in  which  each  decisionmaker  has  autonomous  authority.  In  between  the 
extremes  of  subordinate  on  the  one  hand,  and  autonomous  on  the  other,  is  a 
range  of  power  relationships.  For  example,  a  metropolitan  police  planning  unit, 
w  hose  policy  board  is  made  up  of  representatives  from  constituent  departments, 
has  some  authority  over  member  agencies,  but  the  power  lines  are  tenuous  and 
can  be  easily  broken.  In  general,  one  could  expect  relationships  between 
decisionmakers  to  fall  close  to  the  autonomous  end  of  the  continuum  when  each 
is  part  of  a  separate  unit  of  government,  such  as  a  State  or  county,  and  at  the 
subordinate  end  when  both  arc  part  of  a  single  bureaucracy.  When  one 
decisionmaker  is  subordinate  to  another,  the  decisions  of  one  can  simply  bt 
forced  upon  another.  Coordination  becomes  increasingly  important  as  the  power 
relationship  between  the  decisionmakers  becomes  more  equal.  Neither  one  is  in  a 
situation  where  he  can  coerce  the  other,  so  they  must  try  to  work  something  out 
together. 

Dependency 

Dependency  refers  to  the  need  that  one  decisionmaker  has  for  the  assistance 
of  another  to  carry  out  his  responsibilities.  A  decisionmaker  may  need  the 
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cooperation  or  assisuncc  of  another  decisionmaker  in  order  to  meet  a  particular 
objective  or  responsibility.  At  the  other  end  of  the  continuum  is  the  situation 
where  the  decisionmaker  has  the  necessary  authority  and  resources  to  carry  out  a 
particular  program  or  policy.  Placement  of  the  situation  between  decisionmakers 
along  a  continuum  from  self-sufficient  to  dependent  will  indicate  the  degree  to 
which  there  may  be  a  basis  for  coordination.  Obviously,  ift  decisionmaker  has  a 
strong  need  for  the  support  of  another,  it  will  be  easy  to  encourage  cooperative 
efforts  On  the  other  hand,  if  a  decisionmaker  can  fulfill  his  responsibilities  with 
little  help  from  others,  there  is  little  incentive  for  him  to  coordinate  his  decisions 
even  if  they  may  have  profound  impact  on  others.  For  example,  sentencing 
practices  of  courts  have  a  major  effect  on  corrections.  However,  the  inability  of 
prisons  to  house  all  of  those  sentenced  to  prison  docs  not  necessarily  influence  the 
sentencing  decision  of  judges. 

Dependency  is  a  more  subtle  concept  than  authority.  Whether 
decisionmakers  perceive  themselves  to  be  self-sufficient  or  dependent  is  generally 
determined  in  terms  of  their  perspectives.  Coordination  may  actually  further  the 
objectives  of  a  decisionmaker,  but  he  may  fail  to  see  the  benefits  to  be  derived 
from  cooperative  decisionmaking.  The  creation  of  metropolitan  radio  networks 
is  a  good  example.  Participating  departments  eventually  found  that  a  common 
communication  system  helped  each  of  them  do  a  better  job.  However, 
recognition  of  the  benefits  of  a  common  system  did  not  occur  until  the  networks 
were  made  operational  through  demonstration  grants  under  the  LEAA  program. 

Coordination  is  a  process  which  must  generally  build  upon  a 
decisionmaker's  need  for  cooperation  or  assistance  from  others.  In  other  words, 
if  an  agency  head  wishes  to  make  a  decision  which  affects  only  the  internal 
operations  of  his  agency,  and  for  which  he  has  adequate  authority  and  resources, 
there  is  probably  little  foundation  for  getting  that  decisionmaker  to  submit  his 
decision  to  review  by  others.  On  the  other  hand,  if  that  agency  head  attempts  to 
unilaterally  make  a  decision  which  either  adversely  affects  other  agencies  or 
requires  resources  which  overtax  his  internal  resources,  contrary  decisions  by 
other  agency  heads  can  thwart  his  ability  to  proceed  with  implementation  of  this 
particular  policy  or  program.  This  is  an  excellent  opportunity  for  coordination. 

Interaction 

The  final  dimension  focuses  on  the  frequency  of  <5xchanges  between 
decisionmakers:  Where  contact  between  decisionmakers  is  iiigh,  coordinnivw 
efforts  are  much  easier  to  carry  out  than  when  they  meet  each  other  irregularly. 
The  interaction  continuum  is  easier  to  describe  than  the  other  two  dimensions, 
but  it  has  no  less  significance.  If  contact  is  frequent,  it  may  be  possible  to  achieve 
cooperation  which  will  further  a  goal  that  transcends  those  of  the  agencies 
involved.  For  example,  if  the  police  and  court  personnel  can  be  induced  to 
include  additional  information  on  the  forms  accompanying  transfers  of 
prisoners,  it  may  increase  the  effectiveness  of  correctional  services,  even  though 
that  is  not  a  goal  of  either  the  police  or  the  courts.  Regular  meetings  of 
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interagency  boards  is  another  strategy  for  increasing  frequency  of  conuct 
between  decisionmakers. 

So  far  in  the  discussion,  each  of  the  three  dimensions  of  decisionmaking 
relationships  has  been  treated  as  if  each  existed  in  isolation  from  the  other.  In 
practice  they  must  be  considered  together.  The  combination  of  .these  three 
dimensions  is  presented  in  Figure  2.  A  review  of  the  patterns  provides  clues  to  the 
variety  of  circumsunccs  under  which  coordination  can  best  take  place.  At  the 
termination  of  the  coordination  vector  all  conditions  are  favorable  for 
coordinalive  efforts.  There  is  mutual  need,  interaction  is  high,  and  the 
organizations  are  bound  together  in  a  hierarchical  relationship.  At  the  origin  of 
the  vector  the  conditions  are  not  favorable  for  coordination  since  each  agency 
has  Its  own  resources,  contact  is  infrequent  if  at  all,  and  each  is  independent  of  the 
other.  Points  along  the  vectorcharaclerize  intermediate  degrees  of  coordination, 
beginning  with  zero,  where  conditions  inhibit  coordination ,  to  the  extreme  point, 
where  conditions  encourage  coordination. 

The  purpose  of  this  discussion  of  authority,  dependency,  and  interaction  is 
to  emphasize  the  fact  that  a  coordination  process  has  no  inherent  power  base 
from  which  to  draw  in  order  to  effectively  bring  about  coordinated 
decisionmaking.  The  most  beguiling  approach  to  coordination  is  to  believe  that 
one  can  achieve  it  through  authoriurian  commands.  Coordination,  by  its  very 
nature,  is  not  the  usurpation  of  one  person's  decisionmaking  authority  by 
another.  In  any  case,  state  coordinating  agencies  are  rarely  in  a  position  of 
hierarchical  authority  over  those  whose  decisions  they  are  trying  to  coordinate. 
At  best,  they  may  have  access  to  a  chief  executive  who  has  operational  control 
over  all  the  agencies  involved.  Therefore,  coordination  works  best  when  all 
conditions  described  above  are  supportive.  Coordination  can  seldom  be  forced 
upon  those  who  are  unresponsive  to  it  unless  the  situation  is  right. 

Coordination  is  not  a  panacea  for  solving  all  the  problems  inherent  in 
intergovernmental  and  interagency  relationships.  It  is  a  tool  available  to  public 
officials  and  administrators  which  can  ameliorate  a  limited  range  of  problems. 
Coordination  is  essentially  an  attempt  to  build  linkages  between  decisionmakers. 
The  success  it  will  enjoy  in  bringing  about  a  smoother-operating  criminal  justice 
process  will  depend  upon  the  environment  in  which  it  must  work  and  the  support 
it  gels  from  those  whose  decisions  will  be  affected. 

IntergovemmenUl  Activities  Supportive  of  Coordination 

Coordination  is  only  one  of  a  variety  of  intergovernmental  and  interagency 
services  or  activities  provided  by  sute  governments.  There  is  no  reason  why  it 
should  stand  apart  from  these  other  activities.  In  fact,  a  coordination  process 
could  be  strengthened  if  it  were  placed  in  an  agency  which  also  had  responsibility 
for  other  interagency  or  intergovernmental  services.  The  agency  responsible  for 
coordination  could  then  utilize  channels  established  through  other  interagency 
and  intergovernmental  services  to  enhance  its  accepunce  and  facilitate  iU 
utilisation  by  the  relevant  agencies.  These  might  include  such  responsibilities  or 
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services  as  technical  assisUnce.  administration  of  federal  and  state  grant-in-aid 
programs,  supervisory  responsibility  for  the  state  criminal  justice  information 
!,ystem.  systemwide  data  analysis  and  problem  identification,  and  sponsorship  of 
conferences  and  workshops  dealing  with  interagency  issues  and  problems.  A 
brief  examination  of  several  of  these  will  serve  to  illustrate  the  value  of 
integrating  coordination  with  other  services  of  an  intergovernmental  or 

interagency  nature.  ■•  ■,„<■ 

The  provision  of  technical  assistance  to  operatmg  agencies,  units  ot 
government,  and  the  Legislature  can  be  a  strong  inducement  to  coordinated 
criminal  justice  decisionmaking,  if  such  assisUnce  is  provided  on  ajudiciousand 
discriminatory  basis.  To  be  consistent  with  the  purposes  and  goals  of  a 
coordination  process,  and  for  optimum  effectiveness,  technicalassisunce  should 
only  be  supplied  in  connection  with  or  in  support  of  program  decisions  which  will 
have  positive  interagency  impact.  A  number  of  the  LEAA-funded  SCJPAs 
currently  provide,  in  varying  degrees,  technical  assisUnce  to  cnminal  justice 
agencies,  although  such  assistance  is  sometimes  offered  without  considering 
whether  it  will  promote  interagency  integrative  decisionmaking  or  simply 
enhance  decisionmaking  around  purely  internal  issues.  Technical  assistance  has 
generally  taken  a  number  of  forms,  such  as  research,  drafting  and  testifying  on 
legislation,  grant  application  assistance,  and  conducting  training  conferences 
and  workshops.  Whatever  the  nature  of  the  agency  responsible  for  cnminal 
justice  coordination,  technical  assistance  is  a  viable  function  that  should  properly 
be  provided  on  a  selected  basis  to  state  and  local  projects  which  have  major 
interagency  program,  policy,  and  resource  allocation  implications. 

Cooperative  decisionmaking  can  also  be  promoted  through  research  on 
cnminal  justice  system  activities,  trends,  and  needs  on  a  statewide  basis.  A  broad 
reliable  information  base  will  provide  aU  decisionmakers  a  clearer  view  of 
problems  affecting  the  entire  system  and  of  the  improvements  which  will  be 
required  to  deal  with  them.  A  uniform  data  base  will  also  enable  participating 
agencies  to  better  meet  the  grant  management  and  reporUng  requirements  of 
federal  grant-in-aid  programs.  _ 

Federal  and  state  grant-in-aid  programs  represent  a  significant  financial 
resource  through  which  public  officials  and  administrators  can  achieve  some  of 
their  objectives  and  programs.  Characteristically,  grant-in-aid  pzogtim  zrc 
intended  to  meet  rather  specific  needs,  are  subject  to  central  control,  establish 
priorities,  and  assess  the  relative  needs  of  those  who  apply  for  funds.  Although  a 
grant-in-aid  program  may  not  be  specifically  intended  to  bnng  about  interagency 
or  intergovernmental  coordination  and  cooperation,  it  is  not  uncommon  for  the 
administering  agency  to  find  neighboring  jurisdictions  requesting  funds  for 
activities  which  could  better  be  handled  on  an  interagency  basis.  The 
administering  agency  is.  therefore,  in  a  position  to  encourage  a  merging  of 
programs  as  a  condition  for  funding.  . 

This  discussion  of  the  use  of  money  to  promote  coordination  raises  a  point 
that  deserves  further  elaboration.  Control  of  financial  resources  represents  a 
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major  point  of  leverage  to  bring  tboul  coordination.  When  agencies  or  units  of 
government  must  seek  funding  from  a  common  source,  the  budget  review  process 
can  be  a  useful  tool  to  encourage  or  even  require  coordination.  In  this  regard, 
there  are  a  number  of  approaches  possible,  depending  on  the  level  of  government 
and  the  type  of  agency.  Three  state-level  approaches  will  be  discussed  here  to 
demonstrate  the  potential  use  of  budgeUry  linkages  to  encourage  coordination. 

The  most  practicable  and  common  approach,  given  an  independent 
judiciary  and  separately  elected  Attorneys  General,  is  for  a  Governor  to  confer 
upon  a  state  coordinating  acency  the  authority  to  review  and  comment  upon 
sute  criminal  justice  budfn  requests  before  they  are  submitted  to  the 
Legislature,  in  Sutcs  where  the  Attorney  General  is  an  appointive  position  and 
the  judiciary  submits  its  budget  through  the  Govemor*s  office,  review  and 
comment  would  potentially  impact  upon  all  state-level  criminal  justice  agencies. 
This  is  comparable,  at  least  in  concept,  to  the  A-95  review  process  instituted  by 
the  federal  Office  of  Management  and  Budget  which  enables  a  Governor  or  his 
designated  agency  to  review  and  make  recommendations  on  federally  assisted 
planning  and  development  activities.  According  to  the  Advisory  Commission  on 
Intergovernmental  Relations,  in  1975  there  were  11  SCJPAs  which  had  the 
authority  to  review  and  comment  upon  proposed  sUte-level  criminal  justice 
expenditures.^' 

Although  the  review  and  comment  approach  offers  some  potential  to 
improve  coordination,  it  often  suffers  from  the  basic  weakness  of  the 
recommendations  being  binding  only  to  the  extent  that  a  Governor  is  willing  to 
adopt  them.  This  weakness  is  further  complicated  by  the  tendency  of  state 
agencies  to  circumvent  the  review  and  comment  process."  In  many  Sutes  where 
the  Attorney  General  is  separately  elected  or  the  judiciary  submits  its  budget 
directly  to  the  Legislature,  the  ability  of  a  Governor  to  implement  suggestions  of 
the  coordinating  unit  is  greatly  constrained. 

A  more  binding,  yet  less  feasible  approach,  is  to  strengthen  "review  and 
comment**  to  a  "review  and  approval**  power.  Given  the  binding  nature  of  review 
and  approval,  it  is  unlikely  that  Governors  or  Legislatures  would  vest  a 
coordinating  agency  with  this  type  of  authority. 

A  third  state-level  approach  is  available  in  States  with  state-local  revenue 
sharing  programs.  This  would  involve  vesting  the  coordinating  agency  with 
either  review  and  comment  or  approval  over  state  revenue  sharing  funds 
provided  for  local  criminal  justice  programs  and  activities. 

Slates  which  are  seriously  committed  to  a  policy  of  promoting  coordination 
could  also  allocate  general  purpose  funds,  bond  issue  monies,  orfines  and  levies 
10  support  interagency  or  interjurisdictional  projects.  Responsibility  for  the 
allocaiion  of  these  funds  could  be  given  to  the  agency  responsible  for  criminal 
justice  coordination,  thus  providing  it  with  an  important  tool  to  use  when  trying 
to  bring  about  coordination.  There  are  many  examples  of  interagency  or 
interjurisdictional  projects  that  might  be  funded  from  such  a  pool  of  money.  For 
'nstance,  a  consortium  of  urban  law  enforcement  units  may  be  funded  from  state 
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or  local  general  fund  monc>  to  develop  integrated  and  cooperative  antiburglary 
strategies.  Another  example  might  be  a  bond  issue  designated  for  the  purpose  of 
constructing  a  network  of  regionalized  jail  facilities.  A  percentage  of  court  fines 
or  levies  could  be  apportioned  to  a  coordinating  agency  to  arrange  a  scries  of 
judicial  training  seminars. 

The  central  point  of  this  discussion  is  to  emphasize  that  coordination  is  as 
much  a  public  policy  objective  as  it  is  a  formal  process.  Coordination  can  be 
promoted  through  a  variety  of  means  available  to  state  government. 
Establishment  of  a  formal  coordination  process  represents  only  one  method  of 
achieving  the  policy  objective,  although  it  is  probably  the  most  crucial  one.  A 
coordination  process  needs  to  be  supported  through  a  variety  of  services  and 
activities  which  can  provide  inducements  for  public  officials  ind  administrators 
to  participate  in  it.  Closer  linkages  between  these  means  will  be  possible  if  the 
agency  responsible  for  the  formal  coordination  process  could  also  have 
responsibility  for  these  other  types  of  interagency  or  intergovernmental 
activities. 

Where  Should  Coordination  Responsibility  Reside  in  State  Government? 
States  arc  gaining  an  increasing  amount  of  experience  with 
intergovernmental  coordination.  Therefore,  it  should  not  be  difficult  for  States 
to  give  more  specific  attention  to  the  need  for  coordination  among  criminal 
justice  decisionmakers  within  a  State.  A  variety  of  structures  has  been  developed 
by  States  for  handling  intergovernmental  matters  and  coordination  of  programs. 
In  fact,  they  are  almost  as  diverse  as  the  number  of  States.  One  of  the  first  issiies 
to  be  confronted  in  establishing  a  state  process  for  coordinating  criminal  justice 
decisions  is  to  identify  the  agency  that  shall  have  such  responsibility.  At  least 
three  basic  options  might  be  considered.  (1)  assign  the  responsibility  to  the  state 
agency  that  has  coordinative  responsibilities  for  other  functional  areas;  (2) 
rcdcfmc  the  objectives  of  the  state  criminal  justice  planning  agencies  that  were 
created  and  funded  under  the  Omnibus  Crime  Control  Act  of  1968  and  make 
them  responsible  for  coordinating  criminal  justice  decisions  in  the  State;  or  (3) 
create  a  new  bureau  or  agency  within  one  of  the  criminal  justice  agencies  of  state 
government  such  as  the  department  of  corrections  or  the  office  of  the  Attorney 


Most  States  already  have  created  at  least  one  agency,  usually  within  a 
department  of  community  affairs,  which  is  specifically  responsible  for  in  tcriocal 
and  state-local  cooperation  and  coordination.  Assigning  responsibility  for 
criminal  justice  coordination  to  such  an  agency  would  have  the  advantage  of 
keeping  all  state  coordinating  activities  within  a  single  agency  rather  than 
allowing  them  to  be  fragmented  along  functional  lines.  States  may  prefer  to 
enlarge  the  existing  capacity  of  the  responsible  agency  through  the  addition  of 
criminal  justice  specialists.  A  State  might  want  to  consider  merging  the  state 
criminal  justice  planning  agency,  which  currently  has  responsibility  for 
administration  of  the  LEAA  block  grant  funds,  into  the  agency  or  bureau  that 


General. 


ERIC 


159 


37 

already  has  responsibility  for  interagency  or  intergovernmental  coordination. 
The  staff  of  these  LEAA-funded  agencies  possesses  resources  and  expertise 
which  a  State  cannot  afford  to  overlook  or  abandon.  In  a  number  of  States,  the 
criminal  justice  planning  agency  is  already  located  in  the  office  of  state  planning 
or  the  department  of  community  affairs,  so  a  merger  should  not  be  veo'  difficult 
to  achieve. 

A  second  alternative  is  to  redefine  the  objectives  of  existing  state  criminal 
justice  planning  agencies.  These  agencies  have  become  a  significant  resource  m 
the  criminal  justice  community.  A  major  advantage  of  retaining  an  existing 
agency  is  maintenance  of  the  working  relationships  that  have  been  developed 
over  the  last  eight  year:.  In  those  States  where  the  agency  has  good  credibility 
with  local  officials,  much  of  the  resistance  to  state  involvement  in  local  criminal 
justice  affairs  has  already  been  minimized.  On  the  other  hand,  where  the  agency 
lacks  such  credibility,  reshaping  it  ini  state  criminal  justice  coordinating 
agency  could  be  counterproductive.  V.us.  the  desirability  of  reshaping  an 
existing  SCJPA  is.  in  part  at  least,  dependent  upon  how  local  and  regional 
officials  perceive  its  utility. 

A  third  alternative  is  to  assign  responsibility  for  coordination  to  a  state 
agency  which  has  criminal  justice  responsibility,  such  as  a  state  department  of 
justice  or  public  safety  or  perhaps  the  office  of  the  Attorney  General. 
Coordination  in  this  instance  would  be  directed  primarily  toward  state  agencies, 
a  process  much  different  than  when  the  coordination  is  primaiily  between  state 
and  local  agencies  or  among  local  agencies.  The  major  advantage  of  this 
alternative  is  the  fact  that  the  agency  would  be  in  the  mainstream  of  criminal 
justice  operations  within  the  State.  States  such  as  Missouri  and  Kentucky  have 
already  given  substantial  responsibility  for  criminal  justice  coordination  to  their 
departments  of  public  safety.  There  are.  however,  two  disadvantages  to  this 
approach  The  major  drawback  is  the  fact  that  criminal  justice  coordination 
responsibility  would  be  separated  from  the  other  coordination  processes 
established  in  state  government.  Adding  to  this,  coordination  objectives  may  be  a 
relatively  low  priority  in  comparison  to  other  operational  program 
responsibilities  of  the  criminal  justice  agency. 

Since  fragmentation  is  the  major  reason  for  creating  a  coordination  agency. 
It  makes  little  sense  to  fragment  the  coordination  process  itself.  States  have 
invested  a  great  deal  of  effort  in  recent  years  to  establish  a  variety  of  mechanisms 
and  processes  for  dealing  with  intergovernmental  relationships  and  problems 
which  are  really  not  that  dissimilar  from  those  found  in  criminal  justice  Each 
State  must  carefully  weigh  the  benefits  to  be  gained  by  attempting  to  preserve  the 
existing  cnminal  justice  planning  agency  structure,  and  balance  them  off  against 
the  disadvantages  that  would  accrue  from  separating  the  criminal  justice 
coordination  process  from  the  coordination  process  established  by  the  State  for 
other  functional  areas  of  government. 
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The  Relationship  between  Planning  and  Coordination 
The  purpose  of  this  report  was  to  clarify  the  issues  that  should  be  addressed 
by  a  State  when  considering  establishment  of  a  sute  agency  charged  with 
responsibility  for  policy,  program,  and  resource  allocation  planning  for  the 
entire  criminal  justice  system  within  a  Slate.  Public  planning  was  defined  as  the 
development  of  strategies  by  government  for  the  achievement  of  specific 
objectives  through  governmental  action.  The  feasibility  of  developing  strategies 
for  a  functional  area  of  government  thai  is  organizationally  and  politically 
fragmented  was  discussed.  The  importance  of  linking  planning  with 
decisionmaking  in  order  to  enhance  the  probability  of  implementation  was  also 
noted.  The  conclusion  reached  is  that  the  implementation  of  comprehensive, 
across-the-board  strategies  for  the  improvement  of  criminal  justice  is  extremely 
difficult. 

Stales  should  attempt  to  build  a  strong  capacity  for  criminal  justice  planning 
at  all  major  decision  points  in  state  and  local  government.  The  abandonment  of 
the  notion  that  a  centralized  planning  process  can  be  effectively  utilized  for  a 
highly  fragmented  intergovernmental  process  docs  not  necessarily  mean 
abandonment  of  a  comprehensive  perspective  in  planning  wherever  it  occurs. 
Although  Stales  may  wish  to  engage  in  centralized  planning  for  limited 
objectives,  it  seems  unwise  to  pursue  centralized  planning  as  a  public  policy  if  the 
intent  is  to  utihze  planning  as  a  means  of  enhancing  the  daily  decisionmaking  of 
mdependent  public  officials  or  of  superimposing  an  external  set  of  objectives 
upon  them.  More  specifically,  the  establishment  of  a  state  agency  to  be 
accountable  for  the  criminal  justice  network  is  not  a  feasible  concept. 

A  review  of  the  history  of  criminal  justice  planning  quickly  reveals  that 
advocates  of  centralized  planning  clearly  wanted  to  do  more  than  improve  the 
deciMonmaking  of  public  officials.  Centralized  planning  was  perceived  as  a 
means  of  bringing  about  sweeping  changes  in  criminal  justice  that  would  help  to 
•reduce  crime  m  America.  Apparently  many  people  thought  that  planning  could 
somehow  transcend  the  problems  of  organizational  and  political  fragmentation 
and,  therefore,  be  an  effective  vehicle  for  making  across-the-board  changes  in 
criminal  justice  policies,  programs,  and  resource  allocations.  Such  an 
expectation  reflects  a  naive  view  of  what  planning  can  accomplish,  and  ignores 
the  fundamental  characteristics  of  a  decentralized  form  of  government.  On 
balance,  t  he  benefits  we  gain  th  rough  our  inability  to  centrally  plan  for  changes  in 
the  criminal  justice  system  probably  overshadow  any  losses  incurred. 

Although  the  initial  objective  of  this  report  was  limited  to  examining  the 
innuc  of  centralized  planning  for  criminal  j  ustice,  it  seemed  important  to  deal  with 
one  of  the  issues  that  invoked  so  much  interest  in  centralized  planning— the 
dcMre  to  bnng  order  out  of  the  chaotic  array  of  differing  policies,  overiapping 
and  competitive  programs,  imbalances  in  resources,  and  other  organizational 
dysfunctions  that  have  characterized  the  American  criminal  justice  system. 
Clearly,  centralized  planning  is  not  the  appropriate  vehicle  for  dealing  with 
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problems  of  this  nature.  Coordination  rather  than  planning  is  a  more  effective 
means  for  achievingthis  objective.  However,  coordination  is  not  an  alternative  to 
planning  Both  are  clearly  different  processes  having  different  objectives.  Both 
arc  important  and  desirable  if  States  arc  to  improve  lav^^  enforcement  and 
criminal  administration. 
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A  return  to  ihe  anlebellum  Conslilulion. 


The  Rehnquist  Court 

By  Owen  Fiss  And  Charles  Krauthammer 


FROM  THE  MARSHALL  COURT  to  the  Warren 
Court,  the  role  of  the  Supreme  Court  In  determin- 
ing the  course  of  American  political  life  has  been 
widely  acknowledged  It  Is  harder  to  see  how  the 
Burier  Court  plays  that  role  today,  It  appears  to  be 
adn/t,  but  that  imprewion  Is  false.  There  Is  a  vision 
that  informs  its  work  and  shapes  our  poUtio.  The 
source  of  that  vision,  however,  is  not  Warren  Burger.  It 
h  William  Rehnquist. 

Justice  RehnquUt's  leadership  results  from  neither 
accident  nor  usurpation  He  and  Chief  Justice  Burger 
were  appointed  by  the  same  President  and  have  voted 
together  to  an  astonishing  degree— last  term  In  79.9 
percent  of  all  cases  in  which  full  opinions  were  Usued. 
V/hen  he  is  in  the  majority,  the  Chief  Justice  has  the 
pnvllege  of  deciding  who  speaks  for  the  Court,  and 
Burger  has  consistently  chosen  Rehnquist  In  recent 
terms  Rehnquist  has  wntten  the  opinion  for  the  Court 
in  almost  all  the  important  cases  in  which  he  was  In 
the  majority  Even  his  dissents  set  the  terms  of  the 
debat«  among  the  Justices  and  often  determine  the 
evolution  of  future  doctnne  It  is  not  unusual  for  a 
Rehnquist  dissent  to  become  the  majority  opinion 
within  a  relatively  short  time 

If  the  pattern  of  decisions  and  the  number  of  time* 
he  s  jeaks  for  the  Court  are  any  indication,  Rehnquist 
has  considerable  influence  with  the  other  Justices.  Yet 
he  doe5  not  have  a  secure  majority  He  is  struggling  for 
control  he  U  the  leader,  but  the  Court  is  divided,  as  Is 
revealed  by  the  striking  increase  In  the  number  of 
cases  in  which  no  single  opmlon  attains  a  majonty  of 
five.  Justices  William  Brennan  *nd  Thurgood  Mar* 
shall,  principal  forces  on  the  Warren  Court,  usually 
oppose  him  JusUces  John  Paul  Stevens  and  Hany 
Blackmun  have  increasingly  become  nonaligned,  pull- 
ing  away  from  both  s<xalled  "liberal"  or  "conserva* 
tive"  blocs,  and  often  writing  separate  opinions. 

Justice  Rehnquist  can  usually  count  on  the  votes  of 
Chief  Ju>tice  Burger,  Justice  Lewis  PowelL  and,  to  a 
slightly  lesser  extent.  Justice  Byron  R.  White.  When 
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Potter  Stewart  was  on  the  Court,  he  tended  to  be  part 
of  the  same  bloc.  The  appointment  of  Sandra  Day 
O'Connor  as  his  replacement  is  not  likely  to  change 
the  alignments,  O'Connor  has  strong  ties  to  Rehnquist. 
They  were  classmates  at  Stanford,  and  both  she  and 
Rehnquist  spent  almost  all  their  adult  lives  m  Phoenix, 
where  they  were  members  of  the  same  social  circles. 
Rehnquist  has  described  O'Connor  as  a  dose  personal 
friend. Shortly  before  her  nomination,  she  published  a 
law  review  article  In  which  she  revealed  her  admlra* 
8ion  for  Justice  Rehnquist,  her  identification  with  hU 
general  philosophy,  and  the  hkelihood  that  she  would 
move  within  his  orbit  of  Influence. 

That  orbit  is  likely  to  expand,  given  Rehnquist's 
energy,  his  youth  (he  is  only  57),  the  clarity  of  his 
vision,  and  the  likely  pattern  of  future  appointments 
Under  Reagan,  Rehnquist's  base  of  power  will  grow, 
since  his  constitutional  program  bears  a  remarkable 
similarity  to  President  Reagan's  new  federalism  Five 
Justices,  including  Marshall  and  Brennan,  are  now  in 
their  mid-seventle*  and  Reagan  appears  ready  to  use 
his  appointment  power  to  further  his  political  views. 

Rehnquist's  intellectual  and  ideologlal  qualifica* 
tions  for  his  leadership  role  have  never  been  much  In 
doubt.  In  1952  he  graduated  first  in  his  class  from 
Stanford  Law  School.  He  then  served  as  law  clerk  to 
Justice  Robert  Jackson  before  returning  to  practice  In 
Phoenu  in  1954.  He  spent  the  next  fifteen  years  in  a 
successful  private  practice  before  joining  the  Justice 
Department  as  an  assistant  attorney  general  m  1969. 
TWo  years  later.  President  Nixon  nominated  htm  for 
the  Supreme  Court 

Long  before  he  joined  the  Court,  Rehnquist  ardently 
and  aggressively  fought  against  the  liberal  ideas  that 
were  to  find  their  deepest  expression  in  the  Warren 
Court.  While  still  a  clerk  to  Justice  Jackson,  he  wrote  a 
memorandum  in  defense  of  the  PU$sy  v.  Ftrguicn  deci* 
sion  of  1S96.  which  constitutionally  legitimated  Jim 
Crow  laws.  He  wrote. 

To  those  who  would  argue  that  'personal'  rights  are 
more  sicrosanct  than  'ptoptrty'  rights,  the  short  an- 
swer  IS  that  the  Consiltution  makes  no  Such  distinc- 
lion  To  the  argument  made  by  Thurgood.  not  John 
MinhiU  that  a  mi;onty  may  not  deprive  a  minority  of 
Its  conJtituMonj!  right,  the  answer  muit  bt  made  that 
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whi!«  thU  1»  Jound  In  theory,  m  Iht  lonj  nm  It  U  lh« 
mjjority  who  will  d«t«fmln«  what  th«  coniHtuHotuI 
lights  oi  the  minority  »rt. 

He  continued  In  Ihl*  vein  In  I95«,  when  he  pub- 
lished *  »we<plnj  iiuck  upon  «  »«riet  of  decision*  of 
the  Wirren  Court  that  sought  to  curb  the  excesses  of 
the  McOrthy  era.  He  be jan  hb  sitide  In  a  bir  assod- 
ation  pubUcaHon  this  way:  "Communists,  fonner  com- 
munists, and  others  of  like  pollHcal  phUo«>phy  scored 
signlBcant  victories  during  the  October,  195*.  Term  of 
the  Supreme  Court  of  the  United  States,  culmlnaring 
in  the  historic  decision*  of  June  17,  1957."  Gnduded 
among  the  so^alled  "hUtoric  decisions"  was  W«  r. 
Umlti  SUM,  which  set  aside  the  conviction*  o£  Ameri- 
can Communist  leaders  and  thus  sought  to  protect 
advocacy  of  belief.  The  r<f«  opinion  was  written  by 
Justice  John  Harisn,  a  true  conservative  and  a  great 
judge,  whom  Rehnquist  succeeded  and  whose  name  he 
often  Invokes  to  support  his  positions )  In  19M  Rehn- 
qulst  stepped  forward  to  register  hU  opposlrion  to  a 
PhoenU  ordinance  designed  to  prevent  dlscrimlnarion 
In  public  accommodations.  The  issue,  as  he  saw  it<  was 
"whether  the  freedom  of  the  property  owner  ought  to 
be  S4crihced  m  order  to  give  to  these  minorities  a 
chance  to  have  access  to  Integrated  eaHng  places  at 
all "  Later,  Rehnqulst  actively  opposed  a  proposal  by 
the  PhoenU  superintendent  of  schools  for  a  voluntary 
exchange  of  students  to  reduce  segregation-  TW]e  are 
no  more  dediated  to  an  'Integrated'  sodety."  he 


wrote,  "than  we  axe  to  a  'segregated'  sodcty."  That  was 
inlH7.  ^  , 

Two  year*  later;  h«  Joined  John  Mitchell  s  Justice 
Department.  "He  did  not  just  work  a*  a  quiet  drone  In 
the  Attorney  General'*  office,"  Joseph  L  Rauh  later 
remarked*  "He  went  out  on  the  hustings  as  the  Admin' 
Istratlon  spokesman."  Rehnqulst  publidy  defended 
the  nomination  of  G.  Harrold  Carswell  to  the  Supreme 
Court,  the  mas*  arrest  of  antiwar  demonstrators  on 
May  Day  (a*  part  of  a  "  'qualified'  martial  law"— his 
tenn)«  the  u*e  0  f  the  military  to  cond  uct  surveillance  of 
American  dtixens  in  the  year*  following  the  Detroit 
riots,  and  the  Administration's  program  to  Impose 
restrictions  on  the  right*  of  government  employees  to 
criticize  government  polide*.  In  1971  President  Nixon 
rewarded  him  with  an  appointment  to  the  Supreme 
Court. 

On  the  Court,  Rehnqulst's  opinions  have  been  dear, 
ludd,  brief,  and  merdfully  free  of  bureaucratese.  He 
gets  to  the  point  quickly  and  does  not  decorate  his 
opinions  with  authorities  he  ha*  neither  read  nor 
understood.  On  the  other  hand,  his  opinions  fall  radl- 
cslly  short  of  the  Ideals  of  the  profession.  He  repudi- 
ates precedents  frequently  and  openly,  and  if  that  Is 
impossible  (because  the  precedent  represents  a  tradl* 
tion  that  neither  the  Court  nor  sodety  is  prepared  to 
abandon),  then  he  distorts  them.  For  example,  we  are 
told  by  Rehnquist  that  the  Dtfcs  case,  involving  one  of 
the  great  strikes  In  American  hU»ory.  was  simply  "an 
armed  conspiracy  that  threatened  the  Intentate  trans- 
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pomrion  of  the  ma>b  "  He  creates  hr,  own  precedent* 
out  of  a*ide>  he  pbce$  apparently  mcons^uemial 
statfmentj  unobtrusively  m  one  opinion,  only  to  use 
them  several  opm>o.i$  latcr-when  he  makes  them 
^eem  of  central  importance  to  the  earlier  case  and 
deciMve  to  ihe  (a>e  at  hand  He  manipy  »t«  trial 
r^cordv  av  when  he  tried  to  ^,<^r<d»f  the  6ndings  of  a 
trial  court,  atfcrmed  by  a  court  of  appeals,  that  a  pattern 
of  police  harassment  of  minorities  had  occurred  in 
Philadelphia  RehnquiJt  taw  only  isolated  incident* 
He  will  also  occasionally  substitute  slogans  for  analy. 
*is.  as  when  he  dismissed  a  grievance  against  ove^ 
crowded  pils  on  the  grounds  that  the  Constitution 
does  not  guarantee  "one  man,  one  cell." 

Thes^  failings  of  craft  haveattracled  much  attention, 
especially  from  the  bar,  preoccupied  as  it  often  is  with 
process  rather  than  substance  Put  th?  real  problem 
with  Rehnqutst  is  substance  Rehnquist  has  a  constitu- 
tional program  for  the  nation  he  wants  to  free  the 
states  from  the  restnctions  of  the  national  Constitu- 
tion, particularly  those  emanating  from  the  Civil  War 
Amendments  and  the  Bill  of  Rights.  His  ideal  is  state 
autonomy-and  for  a  decade  he  has  been  working 
methodically  to  make  it  a  reality 

OEFORE  THE  CIVIL  WAR,  it  was  established  doc- 
trine  that  the  Bill  of  Rights  hmited  only  the 
national  govern irent  not  the  states  The  Civil  War 
Amendments  radically  changed  that  The  Fourteenth 
Amendment,  in  particular,  placed  far-reaching  restnc- 
tions  on  the  states  It  forbade  states  to  "abridge  the 
privileges  and  immunities  of  citizens  of  the  United 
States,"  to  "deprive  any  person  of  life,  liberty,  or 
property,  without  due  proce«5  of  law/'  or  to  "deny  to 
any  person  within  itsjunsdiction  the  equal  protection 
of  the  laws  "These  generaKMes  have  been  construed  as 
'incorporating"  almost  all  of  the  more  specific  protec« 
tionsof  the  Bill  of  Rights,  thusmaking  themapphcable 
to  the  states  This  process  of  incorporation  began  at  the 
turn  of  the  century,  with  the  protection  against  confis- 
cation of  property,  and  reached  it$  fullest  expression 
dunng  the  Wanen  Court 

Rehnquist  has  denounced  the  incorporation  doc- 
tnne  He  has,  for  example,  advocated  wider  latitude 
for  the  stales  than  for  the  federal  government  in 
regulating  ^pt?ech  H.'  acknowledge*,  of  course,  that 
states  are  bound  by  the  generalities  of  the  Fourteenth 
Amendment,  but  he  insists  that  the  Bill  of  Rights  is  not 
to  be  used  as  the  measure  of  compliance  The  states  are 
to  be  held  to  an  indeterminate  lesser  standard, 

In  defending  this  position,  Rehnquist  often  cites 
Justice  Harlan,  who  also  rejected  the  incorporation 
doctrine  But  though  Harlan  held  the  states  to  a  lesser 
standard,  hr  held  the  fed*  rai  government  to  a  very  high 
standard  in.^eed,  as  evidenced  by  his  ob,ection  to 
federal  obscenity-  prosecutions  Rehnquist  has  yet  to 
foU<>w  Harlan's  lead  of  vigorously  applying  the  Bill  of 
KightsjgairM  the  f^-deral  government  His  rejection  of 


incorporation  works  in  only  one  direction— in  favor  of 
state  autonomy 

With  the  possible  exception  of  Powell,  no  Justice 
on  the  present  Court  has  so  far  shown  a  wilhngne&s 
to  follow  Rehnquist  in  his  rejection  of  the  incor- 
poration doctnne  But  Rehnquist  has  marshaled  a  ma- 
|ont>  of  thf  Court  for  another  strategy  to  serve  his  as 
yet  too  radical  view  of  state  autonomy  imposing  strict 
limits  on  the  powers  of  the  federal  courts  and  Con* 
gress. 

The  decisive  turn  against  the  courts  came  in  1976  in 
Ktzzo  V  Gocdf,  the  suit  charging  a  pattern  of  police 
abuse  of  minorities  in  Philadelphia  and  seeking  struc- 
tural reform,  including  an  internal  disciplinary'  sys- 
tem, to  reduce  the  likelihood  of  such  abuses.  The  ^uit 
was  modeled  on  the  standard  school  desegregation 
case,  which  has  almost  always  been  brought  in  federal 
courts,  Rehnquist  dismissed  Rtzzo  because  the  remedy 
required  a  federal  institution  (a  federal  court)  to  over- 
see the  operation  of  a  state  agency.  In  this  conclusion, 
he  departed  radically  from  the  principle,  implicit  m 
Brown  V  Board  of  Education  and  subsequent  cases  in  the 
1960s,  that  the  federal  courts  are  the  primary  guardians 
of  federal  constitutional  nghts. 

The  Rtizo  plaintiffs  could  still  seek  redress  in  the 
state  courts  On  Ihe  surface,  RtZzo  did  no  more  than 
shift  power  from  one  set  of  judges  to  another,  both 
applying  the  Mme  law  But  the  consequence  of  such  a 
reallocation  of  power  is  hkely  to  be  great  It  would  be 
the  equivalent  of  entrusting  the  implementation  of 
Brown  to  Ihe  Slate  courts  By  and  large,  state  judges, 
unlike  federal  judges,  lack  the  independence  that 
come*  with  life  tenure,  they  are  more  Subject  to  the 
shifting  tides  of  politics.  Transferring  power  to  Ihe 
stale  courts  will  reduce  the  level  of  enforcement  and 
make  more  uneven  the  implementation  of  Fourteenth 
Amendment  protections, 

Rehnquist  ts  not  alone  in  attacking  the  federal  courts 
for  undertaking  structural  reform  of  state  agencies  of 
the  type  contemplated  in  Rtzzo  orBrou^n.  But  what  most 
critics  oppose  is  judicial  activism  They  think  it  incon- 
sistent with  our  democratic  ethos  for  courts  to  usurp 
Ihe  power  of  elected  officials  and  do  their  work  Rehn- 
quist, on  Ihe  other  hand,  is  a  judicial  activist.  In  his 
devotion  to  state  autonomy  he  doe*  not  flinch  from 
using  the  power  of  the  judiciary  to  restrict  the  powers 
of  the  elected  branches,  and  particularly  of  Congress. 

A MAJOR  ASSAULT  on  Congr)»«^lonaI  power  oc- 
curred Just  last  term  in  Ptnnhurst  State  Sd'OoJ  v. 
Haldfrrtian  The  Court  had  before  it  a  1975  Congres- 
sional statute  that  had  two  objectives:  to  give  money  to 
»Ae  stales  for  the  mentally  retarded  and  to  codify  the 
rights  of  the  institutionalized  mentally  retarded  In 
the  second  aspect.  Congress  had,  in  effect,  enacted  a 
bill  of  rights  (it  w«  called  just  that)  for  the  mentally 
retarded  vVrittng  for  the  majority,  Rehnquist  niled 
that  those  rights  have  no  legal  force,  they  arc  oniy 
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Justice  O'Connor's  First  Six  Months 


Whtn  RoMlJ  Reajin  plucked  San* 
dra  O  Connor  (torn  obscunty  U»l 
summer  'nJ  made  h«r  (he  first 
wQiTun  to  *it  on  the  Supreme  Court, 
the  nalton  cheered  Richird  Wirth* 
iin,  (he  President'*  polliler.Mys  thit 
the  O'Connor  nomination  wjsone  of 
Ihc  piinopal  event*  list  year  that 
contnbuted  lo  Mr  Rej|jn's  popular- 
ity It  was  such  «  widely  admired 
political  masterstroke  that  Mrs 
O  Connor,  a  51 -year-old  state  court 
ludige  from  Arizona,  wm  supported 
Vy  both  liberal*  and  conservatives,  a 
division  u*uany  at  its  sharpest  when 
It  comes  to  judicial  nominations. 

Yet  despite  all  the  fascination  with 
her  nomination,  little  was  actually 
learned  about  what  kind  of  Justice 
she  would  Dunn|  her  conSrma* 
tion  heannjs  before  the  Senate  Judl- 
oa»y  Committee,  »he  faced  nothinj 
more  minatory  than  a  clumsy  inter- 
ro|>atton  about  her  views  on  abortion 
by  three  newly  elected  Moral  Ma^ri- 
lanans  Jeremiah  Denton  of  Ala- 
bama. John  East  of  North  Carolina, 
and  Charles  Craseley  of  Iowa  Con- 
fronted by  her  moral  inqul*ltor»,sht 
offered  repenunce*  she  simply  re- 
nounced her  once'held  moderate 
views  on  abortion  and  publicly  re- 
gretted her  lejislative  record  on  the 
subiect  It  didn't  seem  to  matter 
whetherherchanje  of  heart  was  one 
of  conscience  or  convenie.ice,  since 
feminists,  and  even  abortion  rishts 
advociies,  were  eager  to  see  her  con- 
firmed 

The  only  time  anything  approach- 
ing a  se  nous  question  of  (udicial  phi- 
losophy occorred  was  during  a  collo- 
quy with  Senator  Howard  Metzen- 
bium.  Democrat  of  Ohio  Mr  Met- 
lenbaum  said  he  was  concerned 
about  a  recent  law  review  article  by 
Mrs  O'Connor  that  argued  that 
plaintiffs  should  be  limited  In  ap* 
pealing  their  c»ie*  In  federal  courts, 
Mrs  O'Connor,  who  sought  to  avoid 
discussing  anything  substantive 
which  Ould  harm  her  chances^  re- 
marked that  she  regretted  having 
written  «he  article  because  of  the 
questions  it  was  raising. 

But  now,  halfway  through  heriirst 
year  on  the  bench,  she  ha*  gradually 
begun  to  reveal  herself  Her  vote  has 
not  always  been  predictable.  But  *he 


has  cast  her  lot  often  enough  with 
law*school  classmate  William  Rehn- 
qutst  and  with  Chief  Justice  Burger 
to  help  forge  a  clear  conservative 
ttufOTtty  on  a  number  of  cruc.il  »** 
sues 

On  January  12,  Mrs  O'Connorjuv 
tilled  Senator  Metrenbaum's  par- 
ticular concern  when  »he  provided 
the  fifth  vote  for  a  ba  re  majority  rul- 
ing that  ordinary  ta^ipayers  could  not 
sue  in  federal  court  to  prevent  the 
government  from  giving  away  valu- 
able surplus  property  to  a  religious 
group.  The  decision  turned  upon  the 
concept  of  "standing,"  or  who  is  a 
proper  party  tobring  a  suit,  a  concept 
that  i>  at  the  center  of  the  philo- 
sophical debate  over  how  active  the 
federal  courts  should  be  In  aCecipt- 
ing  to  redress  wrongs.  The  case,  VW- 
Ferie  Ckratitn  CotUfe  v,  Amatcins 
Untied  for  StparMtm  cf  Church  mni  SUte. 
may  be  the  best  barometer  this  year 
of  a  Justice's  view  of  the  courts  and 
the  Constitution 

Mrs,  O'Connor  ;Oined  the  opinion 
of  Justice  Rehnqulst,  who  dended 
the  notion  "that  the  business  of  fed- 
eral  courts"  is  to  go  around  "correct- 
ing constitutional  errors/'  Justice 
Brennan,  dissenting  sharply,  accused 
the  ma^onty  of  engaging  in  "a  dis- 
sembling enterprise"  that  will  "slam 
the  courthouse  door^  in  the  faces  of 
people  who  believe  that  their  ccnsti- 
rutional  rights  have  been  violated. 

In  another  case  involving  the  role 
of  federal  courts,  Mrs.  O'Connor 
voted  with  five  other  Justices  to  up- 
hold a  -tO-year  prison  sentence  for  a 
Virginia  m;n  convicted  of  posses- 
sion of  les*  than  nine  ounce*  of  mari- 
juana. In  an  unsigned  opinion,  the 
majority  chastised  the  lower  federal 
court  judge  for  daring  to  second- 
guess  a  state  court  Judge  and  a  slate 
IcgUlature  The  Justice*  In  the  major- 
ity said  that  federal  court*  could  con- 
sider apparently  unfair  sentences 
only  in  the  most  extreme  cases  The 
example  they  gave  wa* life  imprison- 
ment for  overtime  parking. 

At  times,  however,  the  Burger' 
Rehnquist  line  ha*  been  too  much 
for  Mrs.  O'Connor  On  January  \% 
*he  provided  the  fifth  vote  to  strike 
down  a  death  sentence  that  had  been 
imposed  on  a  l*-year-old  boy  In 


Oklahoma  The  sentence  was  inval- 
id, the  Court  ruled,  because  the  sen- 
tencing {udje  had  refused  to  take  the 
youth's  troubled  and  violent  up> 
brMiging  into  account 

Chief  Justice  Burner  wrote  the  dis- 
sent He  expressed  the  view  that  the 
tower  court  had  indeed  been  aware 
of  the  boy's  bleak  past  the  Judge's 
statement  that  he  had  not  considered 
It  was  "purely  a  matter  of  semantics" 
And,  Mr  Burger  wrote,  in  a  cunous 
rum  of  phrase  under  (he  circum- 
stances, "There  comes  a  time  when 
every  court  must  bite  (he  bulle(" 
This  was  (he  same  brand  of  lmpa> 
tSence  expressed  last  year  by  Mr 
Rehnquist  when  he  urged  Judges  to 
"get  on"  with  (he  businessof  putting 
people  to  death  and  not  be  deterred 
by  continuing  appeals 

In  the  case  of  the  U-year-old 
killer,  Mrs  O'Connor  so  strongly 
disagreed  with  Burger  and  Rehn- 
quist that  she  took  the  trouble  to  file 
a  separate  opinion  castigating  the 
dissenters  She  noted  that  the  Court 
had  always  taken  extraordinary  care 
when  the  death  penalty  was  in- 
volved, because  capital  punishment 
IS  so  final  As  to  whether  the  boy's 
background  was  considered  by  the 
iudge,  or  whether,  as  Mr  Burger 
claimed.  It  was  a  false  issue,  Mrs. 
O'Connor  responded  by  saying,  in 
effect.  Let's  take  the  time  to  find  out 
and  be  sure.  But  her  action  may  be  of 
dubious  Significance  In  the  end  If 
the  case  returru  to  the  Court  after  the 
SUte  judge  considers  the  boy's  past, 
she  may  well  vote  to  have  him  ex- 
ecuted. 

Mrs  O'Connor's  record  so  far  sug- 
gests she  will  not  alter  the  steady 
conservative  momentum  of  the 
Court.  But,  a*  ju'^^cial  scholars  agree, 
it  is  difficult  to  predict  how  a  Jus- 
tice's philosophy  may  evolve  over 
his  or  her  years  on  the  bench  And  as 
the  youngest  member  of  the  Su- 
preme Court,  Justice  O'Connor  may 
be  with  us  until  well  into  the  twenty- 
first  century 

NoL  A.  Lewis 

Neil  A  Lewis  is  a  Washington  re- 
porter who  writrs  fre<iuently  about 
legal  affairs. 
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adviv«  tu  th«  <,uie)  Thvtalky  <jht5 (ur  htm  wasunly 
"prtcatory" 

CongreM's  power  to  impose  on  the  stales  a  bill  of 
rights  for  the  mentally  retarded  <.ouId  easily  b«  de- 
nved  from  Section  Five  of  the  Fourteenth  Amend- 
ment which  allows  C^ngre5s  to  enforce  by  lestslation 
the  rights  guaranteed  in  the  amendment  (Congress 
ha9  u»ed  Section  F.ve  and  comparable  provisions  in 
the  uther  Civil  War  Amendments  to  justify  important 
civil  nghts  legislation  like  the  Voting  Rights  Act  of 
1965  and  the  Civil  Rights  Act  of  1968 )  The  legislative 
record  makes  it  clear  that  the  portion  of  the  1975 
sta'uie  gaaranteeing  the  rights  of  the  mentally  re- 
tarded was  understood  as  an  exercis«  of  Section  Five 
power 

That  was  not  good  enough  for  Rehnquist  He  held 
that  in  order  for  legislation  even  to  be  considered  an 
ex«rci5e  of  Section  Five  power.  Congress  must  s/ycj/k 
ctll\f  invoke  that  power,  something  it  had  failed  to  do 
in  enacting  the  1975  law  The  stated  reason  for  Rehn- 
quist's  rule  was.  once  again,  state  autonomy,  since  all 
Congressional  actions  under  Section  Five  constrain  the 
power  of  the  states,  they  necessarily  threaten  state 
autonomy  and.  for  that  reason,  should  be  disfavored 
Rehnquist  thus  impKatly  repudiated  the  time-hon* 
ored  rule,  based  on  the  respect  for  Congress  as  a 
coordinate  branch  of  government,  that  whenever  Con- 
gress acts  it  IS  assumed  to  exercise  ttt  of  its  powers 
under  the  Constitution 

HAVING  LIMITED  ONE  source  of  Congressional 
power.  Rehnquist  then  turned  in  Pcnnhunt  to  the 
task  of  protecting  state  autonomy  from  another  Con- 
gress's spending  power  The  1975  statute  could  reason- 
ably be  understood  as  an  exercise  of  that  power  (even 
if  it  were  not  considered  an  exercise  of  Section  Five 
power)  The  Department  of  Justice  argued  that  because 
the  states  were  using  federal  funds  in  their  programs 
for  the  mentally  retarded.  Congress  could  impose  on 
the  states  obligations  regarding  the  rights  of  the  men- 
tally retarded,  and  had  in  fact  done  so  in  the  197S  act. 
Rehnquist  refused  to  accept  that  argument  He  re> 
duced  Congress's  power  under  the  Spending  Clause  to 
a  power  to  offer  the  states  a  contract.  For  him,  "the 
legitimacy  of  Congress's  power  rests  on  whether 
the  State  voluntarily  and  knowingly  accepts  the  terms 
of  the  contract ' "  Applying  the  principles  of  private 
contract  law,  he  insisted  that  Congress  specify  the 
conditions  of  this  "contract"  with  the  same  degree  of 
clantv  one  would  require  of  a  bargain  between  two 
fjrmen  over  the  sale  of  a  cow  Since  the  provisions  in 
th#  1^3  legisUiiiyn  protecting  <he  rights  of  the  men- 
tally retarded  did  not  have  the  requisite  clarity,  he 
refused  to  give  them  legal  effect. 

This  ruling,  like  the  one  disfavoring  the  use  of 
Secvion  Five,  is  not  an  absolute  restriction  on  Congrcs* 
sional  power  It  is  more  in  the  nature  of  a  prxKedural 
limitation  Congressional  action  is  still  possible^  but 
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m^jtc  di^«.uit.  The  ciarity  that  Rehnquist  demands  is 
an  Ideal  that  is  largely  unrealizable,  and  probably 
always  ianabie.  Even  if  Congress  can  overcome  these 
barriers.  Justice  Rehnquist  wiii  doubtiess  find  others. 
This  suspicion  arises  from  statements  m  his  opinion  m 
the  Pcmihunt  case'-'once  again,  virtual  astdes— that 
reserve  his  options  if,  by  chance.  Congress  is  able  to 
overcome  procedural  burners.  It  aiso  arises  from  his 
Willingness  to  impose  more  substantive  restrictions  on 
Congress  m  other  domains,  such  as  the  regulation  of 
commerce. 

Though  Section  Five  of  the  Fourteenth  Amendment 
and  the  Spending  Clause  are  important  contemporary 
sources  of  national  legislative  power,  most  of  the 
growth  of  Congressional  power  in  the  twentieth  cen- 
tury has  been  under  the  Commerce  Qause.  This  grants 
Congress  the  power  to  regulate  commerce  among  the 
states,  and  it  has  been  construed  as  a  bread  grant  of 
authority,  subject  to  little  more  than  the  prohibitions 
of  the  Bill  of  Rights.  The  results  have  sometimes  been 
momentous.  The  Civil  Rights  Act  of  1964,  for  example, 
was  viewed  as  a  proper  exercise  of  the  commerce 
power  because  it  prohibited  racial  discrimination  in 
public  accommodations  using  goods  that  moved  in 
interstate  commerce. 

Rehnquist  has  refused  to  accept  the  accretion  of 
Congressional  power  that  has  occurred  under  the 
Commerce  Clause.  Against  it  he  has  elevated  state 
autonomy  to  a  constitutional  value  of  the  first  rank, 
using  it  to  limit  Congressional  action  as  the  Warren 
Court  might  have  used  freedom  of  speech  or  other 
values  from  the  Bill  of  Rights.  In  NtttonMlLetiueofCttus 
V.  Usery,  Rehnquist  used  state  autonomy  to  invalidate  a 
federal  statute  prescribing  minimum  wages  and  maxi- 
mum  hours  for  employees  of  states  and  localities.  "If 
Congress  may  withdraw  from  the  Sutes  the  authority 
to  make  those  fundamental  employment  decisions 
upon  which  their  systems  for  performance  of  these 
functions  must  rest,"  he  wrote,  "we  think  there  would 
be  little  left  of  the  Sutes'  separate  and  independent 
existence.'" 

The  doctrine  of  Us^iy,  like  the  Pennhurst  rule  reduc- 
ing Congressional  legislation  to  contract,  resurrects 
the  notion  of  "sUte  sovereignty,"  which  sees  the  states 
as  almost  coequal  to  the  nation,  and  as  tied  together 
only  by  formal  compact  for  limited  ends.  The  reach  of 
this  doctrine  is  considerable.  As  Archibald  Cox  once 
said  of  equality  in  the  Warren  era,  the  idea  of  sUte 
sovereignty,  once  loosed,  is  not  easily  cabined.  In  Uxry 
It  was  used  to  curtail  the  power  of  Congresa  to  regulate 
relations  between  the  states  and  their  er.ployees.  It 
may  eventually  be  used  to  curtail  all  .xercises  of 
Congressional  power  affecting  the  states. 

REHNQUISrS  CHAMPIONING  of  sUte  autonomy 
.  may  make  him  a  hero  to  conservatives,  but  that 
acclaim  would  be  tll'deserved.  He  is  no  conservative, 
as  that  term  is  ordinaniy  understood  in  the  law,  but 
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r,4Tnr'f  d  r«»vtv»vni>tot  a  p^m^uin  ideviugtwai  bent  He 
repuciidrrv  pre^.^'U^nt*/  he  >hvv>^  nv  dtrference  to  the 
iif^  7Utivr'  br4A^h,  and  he  i»  unabie  t<>  ground  »tate 
aut<.»n<.'fn>  «n  jnv  (i>^Atu<il  pruvi^tvn  vl  (he  Con:^titutic>n 
on  J^ion,  t>v  »nvvi^e>  the  Tenth  Amendment,  but  tt 
«.jt>fH<«  *.4rr>  the  iuH  weight  vl  his  pr^i^ram  Accord- 
tngty,  nee>vhew9Mn4t  hc^4iJi»  uter^usm  and  speaks 
instead  vt  the  tai^tt(.tt  ordering  vi  reiaiivn>htp>  with 
tn  the  iederat  system  and  the  ta».»t  postulates  yieiUeU 
by  that  ordering  " 

There  «  a  cviai  irvny  to  Rehn4ui>t  »  repudiation  of 
«rKt  ^onMructJvni^m  givrn  the  rhetonc  vi  the  Pre5> 
I  appointed  him,  ^ust  as  there  is  irvny  in  hi* 

witimj^n^  to  uae  the  /udiciai  power  to  invalidate  the 
wurk  vl  ^►vnjrew  and  thus  engage  »n  hi*  own  brand 
|udtuai  aLtivt^m  But  irony  is  not  tantamount  to  error 
After  ail.  the  Marshall  Court  <in  its  affirmation  of 
njitiv>raii>mi  and  the  Warren  Court  \»n  iti  affirmation 
ot  equaiit)  t  al$u  repudiated  stnwt  4.onstru^tioni:fm  and 
practiced  judicial  activism  Both  would  agree  with 
Rehn4ui!>t  when  he  argues  that  the  tacit  postulates 
are  a5  mu^h  engraved  in  the  tabnc  ol  the  document  as 
it-v  pHprnf  pruvtstons/  because  without  them  the  Con- 
Mituti'm  11  drnird  tone  and  often  meaning  *  They 
w«/uidai>oa^rre  wuh  him  ihat  the  ta»k  of  the  judiciary 
1%  to  gtve  expr^Mion  to  the  values  embodied  in  the 
Constitution,  even  it  that  means  enfor(.ing  those  val- 
ue-* ai^ain^t  the  eie«.tpd  blanches  The  difference 
among  these  variou*  Court?  lies  in  the  domain  of 
'subvtance  Rehn<jui»l's  go*l  «  the  af6rmation  of  itate 
lutortomy,  and  the  iegttimaty  of  hts  entcrpnse  wiU 
uitimatrly  turn  on  his  ^apa^ity  to  ground  that  value  in 
the  Constitution 

WHEN  REHNQtlST  jpeak*  gf  being  guided  by 
the  tacit  pu^tuiate>  of  the  Constitution,  he  is 
retrrnng  neither  to  the  needs  of  contemporary  society 
nor  to  prevailing  »v^iai  morality — which  he  disparag- 
ing calls  the  living  Constitution  He  i»  talking  about 
the  historical  Constitution  hi5ton(.al  imperatives  de- 
rived trom  the  understanding  at  Philadelphia  For 
Re»\n4wst  the  ta^k  of  th-i  Court  is  to  look  back  to  1787 
an<t  to  re<.onstruct  the  intent  of  the  drafters  of  the 
Comtttutton  The  epistemoiogtcai  and  cvidenUary 
problems  ot  such  an  undertaking  aie  :>taggenng  But 
(hose  problems  do  not  disqualify  Rehnquist  5  position 
He  can  a>»ert  that  the  duty  of  the  Supreme  Court  ts  to 
interpret  the  te^t  and  that  the  most  authontattve 
v»urct»  tur  such  an  int<»rpretation,  apart  from  the  words 
on  the  parchment,  is  the  onginal  intent  of  the  framers. 

AdfPitrM.y  ft^hnquj^t  *  histuncism  '*eems  to  oper- 
atic ill  a  pr<.utiar  wiy,  in  mat  ne  wisnes  to  honor  the 
Con'^titutional  Convention  of  1797  but  not  the  judicial 
precnienf*  that  have  been  >et  since  then  This  use  of 
t>i^torv  iS  at  odds  with  the  common  law  conception  of 
t<  e  (udiciat  crait<  with  its  emphasis  on  precedent  But 
on«.e  aj^ain  a  i»  not  tdiosyncratik  The  Marshall  Court 
did  rot  h«iv*-  the  burden  of  prex.edent,  the  Warren 


Court  often  rejected  it  The  most  plausible  interpreta* 
tion  vi  Br-'un  i$  that  it  Mmply  repudiated  k^U>^\f,  in  an 
attempt  to  reflect  a  truer  understanding  of  the  Four- 
teenth Amendment  For  the  Warren  Court,  a;»  for 
RehntjuiSt,  precedent  had  less  forte  than  the  framers 
oiigi.ial  understanding  of  the  text  they  wrote 

But  Re h 04 u lit  takes  hii>  devotion  to  history  one  step 
further  He  is  i>o  determined  to  justify  state  autonomy 
that,  be'!>tdes  giving  a  questionable  historic^  reading 
of  1787  (he  $eem>  to  confuse  the  Constitution  with  the 
Articles  of  Confederation),  he  ignores  what  has  jp- 
pened  >incc— the  Civil  War,  for  example.  And  for  good 
rea?<.n  The  (.«ivil  War  decided  the  issue  of  >tai:e  auton- 
omy It  denied  the  states  what  might  be  regarded  as  the 
one  e$!>enttal  attribute  of  sovereignty— the  nght  to 
withdraw  from  the  Union  It  affirmed  the  organic 
relationship  between  the  states  and  the  nation,  it  de- 
nied that  the  states  have  a  separate"  and  indepen* 
dent  existence,  it  repudiated  the  doctnne  of  dual 
sovereignty,  and  located  sovereignty  in  the  nation 
The  Civil  V\ar  Amendments  were  a  codification  of 
these  under  landings  They  were  not  merely  technical 
modifications  to  what  Rehnquist  claims  to  be  the  un* 
derstanding  at  Philadelphia,  corrections  that  assured 
all  persons  formal  equality  before  the  law  Rather, 
these  amendments  represent  a  second  starting  point, a 
basic  change  in  the  postulates  of  our  conshtutional 
system  Any  appeal  to  history  which  ignores  that  is  a 
sham 

THERE  IS,  HOWEVER,  another  way  of  unden.tand- 
ing  the  idea  of  state  autonomy,  which  may  be  the 
true  source  of  its  appeal.  It  anses  from  the  romance 
with  Jetfersotianlsm  and  the  view  that  staSe  autonomy 
IS  not  an  end  in  itself,  but  part  of  a  larger  system  to 
protect  liberty  (President  Reagan  also  defends  the 
transfer  of  power  to  the  states,  his  new  federalism,  in 
the  name  of  a  higher  value — democracy.  The  slogan  is 
returning  power  to  government  that  is  closest  to  the 
people  f  If  Rehnquists  ideal  of  state  autonomy  is  in- 
deed in  the  service  of  liberty,  we  might  be  inclined  to 
accept  his  revisionist  reading  of  history.  But  is  it? 

The  argument  that  it  is  rests  on  an  identification  of 
liberty  with  limited  government  that  which  governs 
best,  governs  least.  State  government  is  assumed  to  be 
the  best  because  it  is  the  weakest  and  most  limited. 
Those  threatened  by  a  state,  so  the  argumen.  must 
continue,  always  have  the  option  of  moving  from  one 
state  tj  another  But  this  assumes  that  persons  or 
groups  threatened  by  one  state  can  move  to  another, 
that  other  stales  will  not  be  swept  by  similar  urges  of 
abwiutism,  and  that  the  idea  uf  the  nation  can  persist 
in  the  face  of  diversity  on  the  fundamental  nghts  of 
cituens  One  would  have  thought  that  this  country 
had  already  learned  the  dangers  of  a  house  divided 

The  argument  from  liberty  also  ignores  the  fact  th^t 
today  the  states,  and  not  the  federal  government,  pose 
the  greatest  danger  to  liberty.  If,  as  Rehnquut  insists. 
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the  Jgenciet  of  the  central  jovemment,  including 
Congress  and  the  federal  court*,  are  denied  the  power 
to  protect  basic  rights  and  liberties  (such  as  free 
speech,  the  right  to  be  secure  in  our  homes  and  per- 
sons,  and  the  rights  involved  in  Pennhurst  and  JUuo) 
against  threats  by  the  iXtXts,  then  liberty  is  dimin- 
ished,  not  enhanced. 

STATE  AUTONOMY  occasionally  produces  surpris- 
ing results.  In  one  case,  for  example.  Justice  Rehn- 
quiJt  pfrmitted  the  OlifomU  State  Supreme  Court, 
acting  under  the  lUte  constitution,  to  require  a  shop- 
ping center  owner  to  subordinate  his  property  rights 
and  allow  leafleting  on  his  property.  Xhi,  decision  was 
an  important  victory  for  free  sp<«ch  (if  you  live  in 
California),  and  is  a  credit  to  the  consistency  of  Rehn- 
quist's  commitment  to  state  autonomy.  A  liberal 
should  be  grateful  for  the  result,  but  careful  not  to 
generalize  from  it  The  more  likely  consequences  of 
sUte  autonomy  can  be  seen  In  Rehnquisf  s  wUUngnesa 
to  sustain  state  censorship  of  allegedly  obscene  mate- 
rial and  his  refusal  to  set  any  limits  on  the  process  or 
substance  of  the  cnminal  Uw  administered  by  the 
states.  For  example,  Rehnquistis  not  the  least  troubled 
by  a  Texas  Uw  that  Imposed  a  life  sentence  on  an 
individual  for  obtaining  SI 20  75  under  false  pretenses. 
(He  accepted  payment  for  repairing  an  air  condiHoner 
and  never  did  the  job )  Thie,  the  individual  had  been 
convicted  twice  before,  for  frauds  of  $$0  and  $28^. 
But  from  the  perspective  of  state  autonomy.  It  Is  hard 
to  see  why  these  details  matter.  As  Rehnqulst  noted 
with  icy  serenity:  "Absent  a  consHtuHonally  Imposed 
uniformity  Inimical  (o  traditional  notions  of  federal- 
ism, some  State  will  always  bear  the  disHnction  of 
treating  particular  offenders  more  severely  than  any 
other  State." 

Such  cases  suggest  that  with  respect  to  liberty,  the 
value  of  state  autonomy  is  neither  neutrally  chosen 
nor  neutral  In  lu  likely  outcome.  On  the  whole,  liberty 
will  not  be  enhanced -unleu  liberty  is  reduced  to 
property  Rehnquiit  prefers  state  autonon.y  because  it 
is  more  consonant  with  classical  lalssez-falre  theory 
which  reduces  the  function  of  govemm*  nt  to  protect- 
ing private  exchanges  and  the  aim  of  th<-  ConstituHon 
to  protecting  the  rights  and  expectations  of  property 
holders  Uissez-faire  i%  predicated  on  the  sharp  dis- 
tinction between  private  and  govemmen  jctions.  And 
Rehnquist  Insists  In  making  this  disHnoion,  particu- 
larly to  protect  state  action  from  the  constr.tints  of  the 
Fourteenth  Amendment  He  refused  to  apply  the  Four^ 
teenth  Amendment  to  a  utility  company  upon  which 
Pennsylvania  had  conferred  a  local  monopoly— on  the 
theory  that  the  company  is  not  the  State  He  also 
refused  to  apply  the  amendment  when  Pennsylvania 
denied  blacks  equal  protection  by  conferring  a  hquor 
license  on  a  club  that  excludes  blacks  Mere  support  for 
private  sector  discrimination  is  not  enough  for  Rehn- 
quist,  the  state  must  discriminate  directly. 


Another  threat  to  laissez-faire  in  Rehnquist's  view  is 
the  federal  regulatory  agencies.  He  has,  for  example, 
sought  to  Impede  the  capacity  of  Congress  to  regulate 
business  activities  by  objecting  to  its  practice  of  dele- 
gating powers  to  administrative  agencies  (thus  draw- 
ing on  the  expertise  those  agencies  possess)  Invok- 
ing a  doctrine  once  used  to  stymie  the  New  Deal, 
Rehnquist  has  argued  that  federal  safely  legislaHon 
is  Invalid  because  Congress  gave  the  Secretary  of 
Labor  too  much  discretion.  The  statute  directed  the 
SecreUry  to  make  the  work  place  as  safe  as  "feasible," 
and  Rehnquist  sees  the  use  of  that  word— common- 
place In  aU  regulatory  measures— as  excessive  dele- 
gation. 

Rehnquist  seeks  to  transfer  power  from  the  federal 
government  to  the  states  because  the  states  are  princi- 
pally concerned  with  preserving  property  and  public 
order.  But  where  the  sUtes  threaten  property,  Rehn- 
quist sometimes  is  prepared  to  sacnfice  state  auton- 
omy, once  again  revealing  his  underlying  ideology. 
He  voted  to  invalidate  a  Minnesota  statute  requiring 
firms  leaving  the  state  to  contribute  to  a  pension  fund 
for  their  former  employees;  he  voted  to  invalidate  a 
New  Jersey  statute  allowing  the  Port  Authority  to  use 
funds  for  purposes  other  than  securing  bonds;  and  he 
voted  against  a  New  York  Gty  law  requiring  that 
Grand  Central  Station  be  maintained  as  a  landmark. 
The  first  two  he  saw  as  impairing  the  obligations  of 
contract  and  the  third  as  breaching  the  constitutional 
duly  of  the  sUte  not  to  take  property  (from  the  owners 
of  Grand  Central)  without  just  compensation. 

REHNQUIST  THUS  uses  state  autonomy  less  to 
.  promote  liberty  than  to  promote  property.  He 
also  uses  it  to  repudiate  the  central  value  promoted  by 
the  Warren  Court— equality.  The  Warren  Court's  be- 
lief in  equality  led  It  to  take  a  cntlcal  view  of  the  stJitus 
quo  and  of  existing  distinctions  of  power  and  privi- 
lege. It  uw  government  power  not  as  a  necessary  evil 
to  be  tolerated,  but  as  an  Important  instrument  for 
fully  realizing  the  values  embodied  in  the  Constitu- 
tion. State  autonomy  was  not  itself  an  ideal,  but  only  a 
technique  of  administration.  The  function  of  govern- 
ment was  not  to  be  a  night  watchman,  controlling 
disruptions  of  the  status  quo,  but  to  guarantee  the  very 
conditions  of  freedom,  to  abolish  caste,  and  to  provide 
equal  protection  for  all  citizens. 

That  vision  is  receding,  most  obviously  in  President 
Reagan's  attempt  to  dismantle  federal  institutions  and 
to  leave  the  dispensation  of  rights  and  privileges  in  the 
hands  of  the  states.  Reagan's  new  federalism  will  meet 
stiff  opposition,  and  possibly  ultimate  defeat,  in  Con- 
gress. But  while  that  epic  battle  Is  fought  on  page  one, 
a  somewhat  quieter,  steadier,  and  more  lasting  erosion 
of  federal  power  and  the  values  it  serves  Is  taking  place 
on  the  Supreme  Court,  Reagan  may  be  running  out  of 
time  and  prestige  to  cany  out  his  antebellum  vision  of 
federalism  Rehnquist  appears  to  have  plenty  of  both. 
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titoproduccd  with  th*  ptrmMon  of  th*  copyrif  hi  holder  from  Judicttur*.  v.  63,  M«r.  1980: 365-375) 

Court  reform:  do  critics 
understand  the  issues? 

By  treating  court  reform  as  if  it  were  a 
universal  prescription,  critics  are  overlooking 
the  significant  achievements  of  specific 
reforms  in  specific  contexts. 

by  Dale  W.  Good 


Conn  admjnisiraiors  find  liiilr  toIUgial  sup- 
pf)ri  for  I  heir  couri  reform  cfforis  in  ihr  couri 
managemcni  Ji'icraiurc  The  admm.,iraiors 
ma\  afirec  about  ihc  value  of  modern  man- 
agemeni  irchniques  for  processing  informs 
lion,  planning  and  $>sicmaiic  decision-mak- 
ing, bui  commeniaiorsshou  no  such  consensus 
In  fan,  two  recent  J udtcaiurf  authors  illustr«itc 
ucll  the  uidc  disagreement  betueen  comment- 
ators and  practicing  administrators. 

On  the  one  hand.  Geoff  Callas  not  only  ques- 
tions the  central  pohcv  lenets  of  court  reform 
such  as  unifie<I  court  s>  stems.central  rulemak 
mgauihorit)  and  technitjl  uorklojd  produt- 
iiu'tx  dnjIvscN  for  equiidbic  judtual  resource 
alliHiition.  but  also  takes  dead  aim  at  the 
mt-thodological  cornerstone  of  court  reform.' 
He  surve>s  ihe  issues  that  he  believes  require 
further  research  and  concludes  that  his  review 

cDniatns  a  most!)  implicit  argument  for 
more  confidence  in  informedqualitaiivejtidg* 
menisasagainsi  clean  quantitative  methods  * 

1  OaUas  (uuti  rrfowi  hat  it  bent  huilt  on  An  ndr- 
t\iinir  ff,utn1iilwn''  fiS  Ji  duati  »f     (1979)  <iiul 

Tftr(  „„>  ^»uonnl  Wndum  of  Slnlr  (.ourl  AdmnmttnUuu 
^(  ftlH^f  4\\f\\mrnl  nnd  iUrwatuf  Apptonth  2  I 
Jty  Sy*  J  5V(l97h>  rnlmoihrruisrnoifd  nittrxut-^ 
lo  Ui\U\  trU\f  irt  ibr  mrnr  mrtM  ^rlir Ir 

2  /rf.aiS; 


On  the  other  hand.  Stuart  Nagel  and  coN 
leagues,  tackling  one  of  the  major  court  reform 
projects— reduction  of  case  backlogs  and  pre- 
trial delav —recite  a  "cookbook"  of  "clean 
qtiantitativemethods' for  that  purpose.^Nagel 
tells  us  that  the  court  administrator  can  easil> 
appl>  sophisticjted  techniques  of  management 
science,  such  as  queuing  methodolog\.  critical 
path  methods,  optimum  choice  analvses.  and 
Markov  chain  anal>ses.  Nagel  concludes: 

thr  frequf nr V  of  ihe  applicatkin  of  ihc\c  models 
hasnot  been  projx)riionat<'io  their  |x)ieniijlnv  and 
has  been  Iimii«l  lo  ihosr  skilled  in  ihe  mt- thods  of 
modeling  bui  noi  nccrssdnlv  knouledgabic  ol  ihc 
Irgal process  U'haim.i>  bc|,,irticu|jrU  n((d«li>.ui 
au-arrness  of  ihest' nuxicling  iheonrs  Jmong  pr.u  n< - 
ingatiornc-vs.  judgcv  judicial  administrdl«r%.  It'g.d 
resca  rchcrs .  a  nd  oi  hers  i  n  v  oh  e<l  i  n  i  he  leg.i  I  \  mjcess.  * 

l^nfortunatel>.i'f  Nagel*s"cookbook'•meth- 
odsa'reseriousl)  considered.  the>  max  do  more 
to  chill  than  to  evoke  enthusiasm  for  ihe  appli- 
cation of  scientific  management  methods  to 
court  administration.  Indeed.  John  Paul  Rvan. 


5  NhjccI.  Nctf.  «ind  Miintluu,  Rttuf^mz  funungmml 
uirntr  to  thr  (OUtli  to  trdutr  drh\,  h2  Jl  Ml  All  tLT  128 
( \<ilHK  and  NnRrl  jnd  N<ff-  Twir  Onrntrd  AtM\  and 
//»/-/./-</»/ /VwrM.  I97H\Vami  \\l  Q  ^^,7 

4  Nagfl.  Tnnr  Oiirntrd  MudfU  find  thr  l,rfint  ff/>- 
iru,  Wiptn  x\'  2.41518 
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in  a  critique  of  Nagel  in  ihe  same  issue  of 
yu(/irarurr.^ aniicipaicsOallas  (hemewhen  he 
argues  ihau 

Ii  has  been  favhionablc  in  ihc  iiicraiurcof  judicial 
adminiviraiion  to  rrmo\e  from  pur\icwquci- 
iionv  focusing  on  ihe  cquu>.  or  the  disinbuiion  of. 
and  acrrss  lo.  jusiice  Managemeni  praciices  arc 
often  spoken  of  m  ihc  lonicjn  of  science  or  opera 
lions  research/  Compcience  of  personnel  is  often 
appraised  on  narrow  "technicarj^rounds  Nevcrihe- 
less.  poIic>  questions  are  resiiieni.  not  easily  buricd 
even  b>  a  sleH  of  management  jargon.* 

Nagel  commits  the  error  of  which  Gallas 
and  Ryan  warn— ignoring  the  political  out- 
comes or  policy  questions  obscured  by  "man- 
agement science."  He  alsocommits  an  equally 
grievous  mistake  in  failing  to  recognize  the 
range  of  types  of  litigation  and  the  diversity  of 
procedures  for  differen  t  kinds  of  cases.  Thus,  to 
a  court  administrator,  his  techniques  seem  at 
best  problematic  and  at  worst  academic  esoterica. 

l^liimatelv.  the  administrator  finds  almost 
noguidance  in  the  professional  literature  Gal- 
las tells  a  judiciary  or  legislature  which  is  hos- 
tile to  any  change  in  established  procedures  or 
to  short-term  increases  in  public  expenditure 
for  potential  long-term  savings  that  the  whole 
edifice  of  judicial  administration  and  its  reli- 
ance on  modern  quantitative  techniques  may 
be  wrong:  Nagel  then  confirms  their  belief  that 
modem  court  managers  are  expounding  other 
worldly,  abstruse  and  impractical  methcxls" 

A  hMlthy  (kvttopmtnt 

But  IS  this  difference  in  perspecttve  so  tragic^ 
No.  It  IS  a  healthy  development  which  mirrors 
a  similar  and  more  vigorous  debate  on  method- 
ology that  has  CKCurred  tn  the  scxrial  sciences 

5  R>an.  Manttfmfni  sctence  m  ihe  rftt  world  of 
foufij. 62  JUDiCATUiti  I«(I978) 

7  It  ma)  be  argu«J  ihai  Ihrse  arc  on!)  two  or  three 
arttfirs  from  a  now  rclaiivcl>  large  body  of  hirraiurr  on 
court  adminiuraiion  and  opr  ra  I  ton  srra  search  orscirn- 
iiIk  managrmrni  irchniqurs  wiihm  acourirnvironmeni 
HowfVfi.  the*  arc  rrprnaiiaiivfol  ihf  venation  m  pc  rspec- 
tivr  and  ihr  authors  arc  ccruinl)  among  thr  inirllcciual 
kidcuoi  ihe  field. 

8  In  political  science,  ih«e  issues  were  expressed  most 
directly  by  the  aiiics  of  behaviorahsm  and  the  scientific 
methods,  especially  by  the  Caucus  for  a  New  Political 
Science  See.  eg.  Suikin  and  Wolfe,  eds .  The  End  or 
Political  Science  the  Cwcit  pArEiis,  New  York;  Basic 
Books.  1979.  and  Graham  and  Carey,  cds .  The  Post- 
Behavioral  Era  PEJLsrtcrTivis  on  Political  Science. 
NewYofk  David  McKay.  1972 


for  a  decade  or  more.*  Political  science^  sociol- 
og>.  public  policy  analysis  and  even  public 
administration  have  debated  these  same  issues 
"of  "value  neutrality,"  "political  outcomes"  of 
administrative  processes,  and  the  apparent  ele- 
vation of  technique  and  method  over  values  or 
"ends."  Indeed,  this  debate  has  a  long  history 
on  an  intellectual  plane  in  the  philosophies  of 
science  and  social  science.' 

But  if  the  intellectual  development  of  the 
court  administration  field  is  going  to  haveany 
value  for  the  administrator  in  the  field,  it  is 
necessary  to  seek  out  some  practical  level  for 
the  application  of  these  theories*  It  is  clear  that 
court  administration  should  not  abandon  court 
reform  agendas— as  long  as  these  techniques 
are  also  applied  with  a  sensitivity  to  qualita- 
tive or  political  implications.  Nor  can  court 
administration  adopt  clean, quantitative  meth- 
ods wholesale,  without  careful  application  to 
the  court  environment. 

This  article  critically  evaluates  the  positions 
adopted  by  Gallas  and  Nagel  and  then  dis- 
cusses how  court  administration  can  apply 
management  sctence  on  a  more  realistic  level. 
In  particular,  it  examtnes  efforts  in  Minnesota 
to  achieve  certatn  court  reforms  by  utilizing 
management  techniques.  One  of  our  state 
court  management  projects,  for  example,  seeks 
to  make  access  to  judicial  resources  more 
timely  and  equitable  by  using  one  kind  of 
operations  research— queuing  theory— applied 
to  a  weighted  caseload  analysis,  along  with  a 
caseload  information  system  that  accounts  for 
diversity  in  litigation.  Such  a  project  strikes  a 
practical  middle  ground  between  the  extremes 
of  Gallas  and  Nagel  by  interweaving  manage- 
ment techniques  and  specific  reform  goals.'<> 

In  sociolog>  iff.  Mills,  The  Sociological  Imaci>a- 
TION  NeH-YorkXrosePress.l959especiallypp  50-75and 
pp  II9  I3I  Theinielleciualchallengeioscieniificsociol- 
og>  was  fueled  by  such  works  as  Alvin  Couldners.  Tnr 
Coming  Oiisis  in  WtSTtuN  Sociology  New  York  A^on 
Books.  1970  and  John  O'NeiHV  Sociology  as  a  Skim 
Trade.  Essays  Toward  a  Riflexivc  Sckiolocy  London 
Heinemann  Books»  1972 

9.  The  historical  roots  of  this  conicmporary  dispute 
over  methodology  can  be  traced  to  the  first  'Meihoden- 
sireii  corKaning  economics  occurring  in  the  IS70s  to 
ISSOs  in  Germany,  and  its  conlmuacion  among  European 
social Kieniisisinihel950sand  I960*  WAdorno.  Albert 
Dahrendorf.Habernias.Pilot.and  popper.  The  PostmisT 
DisruTtiNCEiiMANSocioLOGY.irans  b)  Adey  and Frisby 
London.  Heir>emann  Books.  I976.especian)  Iheiniroduc 
tion  by  David  Frisby.  pp.  ix  lo  xliv 
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IWo  basic  flaws 

Th<»rr  arf  luo  fundamental  flaui  in  GaUds 
anaivsis  of  ihe  effrciivrnrss  of  the  court  reform 
moifment  First,  although  we  can  trace  the 
hisiorKal  roots  of  ihe  reform  mo\emen(  to 
Pound  ami  Vanderbih.  u  is  dear  to  movt 
obsrrvers  that  states  ha\e  undertaken  major 
reform  attinty  only  in  ihe  last  decade,  and  the 
results  of  such  reforms  may  not  be  evaluated 
for  a  long  nme  It  ukes  far  longer  to  miroduce 
an  administrative  reform,  for  example,  than 
for  the  r  S  Supreme  Court  to  announce  a 
major  drrision  auait  its  implementation,  and 
srr  m  effects  on  the  lau  or  other  institutional 
prar rices  Indeed.  Callas  may  be  testing  the 
foundation  of  court  reform  before  it  has  been 
guen  a  chance  to  temper 

It  ma\  be.  though,  that  Gallas  is  simply 
adopting  a  classical  conser\ati\epostureof  de- 
ma  ruling  rxirnsiir  proof  before  making  changes 
m  fhf  stains  quo  Miv  approach  is  entirely 
rrsfmnsiblr  unless  he  creatci  a   Catch  22  — 


10  Pjrtof  ihit  jriKlrma\  berradato\rrI\  jndrmic.a 
IminUoruhuhihriuoauihortarr being  implicilh  critic- 
*rrd  f(our%rr  Iwinn  ihrrawof  C.allji*.  n  m  nrcfiun 
u,  Mrs,  ihf  dfutUol  h»>  jrgumcnt  about  <oun  idorm 
l>rfmrnnrma>  qurMionhuronrluuonj  Judge*  Iau\fr> 
and  court  adminituaiort  mai  noi  jharc  Callat'  social  v i 
rmr  rmrth  barkgmund  and  ihus  ma>  urongts  afCfpi 
»»i  .  »n(  lu^uinvbeiauiT  ihr\  unnonhallcngf  ihc  details 
oi  his  suppornng  argumcnis 

11  Cf  Cannor^  Thr  rxflustonan  tulf  h/ttr  ailta 
^10-0"!  ^^^^  ' poitcf.  62  Judicature  598 

^  ^  Jiijrrfnianal>sisof  impjuandimplfmcntaiton 
paiirrnt 

12  A  minor  bui  similar  poini  is  csidcm  uhcn  Callas 
^^upra  n  I  at  29»  diMusses  kuhn  s  Tut  STmcTunt  or 
VifvrriM  RrsuiiTius*  Chuago  t  ni%frsii>  ol  Uiicago 
Pri'ss  l<>-0  f  .jjfa*  su[)rrfuialK  rraHs  kuhn  and  conclude 
ihai rhjilrngrs  lorouri  reform  mas  be  leading  10  a  change 
jn  the  dominant  paradigm  Hos^ever,  kuhn,  who  is  an 

"•'  'f'^n  and)>hiKA«;phn  ol  (he  natural  s<ten<es.  utilires 
Khr  <omrpr  of '  j>aradigm"  ,0  refler  1  ihe  subtle  hisiortcal 
intrrpU  of  Ihe  knouer  "  ihe  scieniisi  and  his'her  ron^ 
.epiuaUramenork.andihe  knonn.  or  objaiive  real- 
hrmR  insesttgated  kuhn  beheses  thai  a  paradigm 
*hif»  <xfurs  onlv  after  the  old  paradigm  can  no  longer 
^tj'Jjn  all  ihequesiions  being  raised  about  that  "objaiive 
irjlm  and  thai  the  neu  paradigm  or  conceptual  frame- 
work  uhuh  ukes  its  place  suhiumri  or  mcoipoitirs  all 
u  r**  ^'^^  rxpUtnrd  by  ihat  which  preceded  u 
t'^llJ s  fails  to  recogni re  thai  a  nesv  such  paradigm  only 
*<«s3sana>viVCTof  iheold  Sevkuhn,  p  5 

For  an  rxcelleni  and  readable  overview  of  ihe  change  in 
ihr  philftsophs  of  wricnce  and  social  science  ur  Mason. 
THf  BioKfN  Image  Man  Scienct  and  Socirrv  New 
Wk  D<«,bleday  1966  A  leadingwork  in  the  rethinking  of 
i^r  methodologiral  assumptions  of  ihe  sciences  is  Pola> 

nviS  PtMONAL  kNOWUOCE  TOWARDS  A  PoST  CRlTICAt 

P"iU»oPHY  New  York  Harper  and  Row,  1961 


demanding  proof  of  success  before  a  reform  is 
implemented  rather  than  simply  demanding 
proof  of  the  failure  of  the  status  quo.  Gallas 
neglects  to  analyze  the  failures  of  the  court 
system  before  a  reform,  but  he  demands  prcwf 
of  success  before  any  reform  :s  implemented,*' 
A  second  major  flaw  in  Gallas  work  is  that, 
for  the  most  part,  he  treats  "reform  as  if  it 
were  a  uniform  set  of  principles  in  the  litera- 
ture. But.  v^hen  he  criticizes  institutional  re* 
search  on  reform,  he  laments  the  fact  that  it  is 
specific  only  to  that  context— "focused  on  one 
jurisdiction  and  problem"— and  therefore,  de- 
void of  'reliable  and  valid  generalizations. 
But  that  may  not  be  so  unusual  a  problem. 

Reliable  generalizations  frequently  are  more 
restricted  in  scope,  more  context-specific  than 
the  scKi'al  scientist  would  want  us  to  believe.  In 
fact,  the  meaning  of  reform,  the  impetus  for 
ieform,and  therefore,  the  evaluation  of  its  sue* 
cess,  are  mherently  con  text- specific.  The  goal 
of  a  particular  reform  (reducing  pretrial  delay, 
for  example)  may  be  understocxi  only  in  terms 
of  a  specific  jurisdiction  and  3  specific  type  of 
case  (civil  or  criminal)  The  impetus  for  reduc- 
tion of  delay  in  criminal  cases  may  be.  in  one 
jurisdiction,  primarily  a  civil  libertarian  ges- 
ture ("justice"  or  "equity")  and  in  another,  in 
conjunction  with  a  pretrial  release  program,  a 
"conserv'ative"cost-cuitingmeasure(Iowcr  pub- 
lic expenditures)  Likewise,  the  motisaiion  for 
both  reduced  pretrial  delay  and  centralized 
rulemaking  for  civil  cases  may  be  a  further  step 
in  the  historical  trend  toward  the  rationaliza- 
tion of  the  law  and  legal  prcxess  demanded  by  a 
complex  economy,  complicated  property  rights, 
and  economic  entities  conducting  business 
across  geographical  and  political  boundaries.'* 
Seen  in  this  light,  movements  for  reduction 
in  civil  case  delay  are  conceptually  analogous 
10  the  moveme'nt  for  a  Uniform  Commerical 
Code  Corporations  which  may  occasionally 
filea  civil  suit  in.  say.  Cook  County.  Minnesota 

IS  Gallas.  jupr<i  n  I.  at  56. 

H  Raiionaiiuiion  has  a  specific  meaning  as  used 
here— formal,  prediciable.fif  See.  for  example,  theanaly. 
SIS  of  the  relationship  between  Anglo>American  jurispru* 
denceand  economic  developmeni  in  Max  Weber's  seminal. 
"Sociology  of  Law"  (Rcchtssoiiolotie)  as  the  seventh 
chapter  of  VVlRncHArr  und  GEiCUSCHArr.  Tubingen. 
J.CB  Mohr.  1972  or  Max  Wmer  on  Law  in  Economv 
AND  Soam  edited  by  Max  Rheinstein  Cambridje. 
Mass.-  Harvard, 


367 


ERIC 


172' 


176 


expect  and  demand  a  relatively  similar  pro* 
cedural  and  subsianiive  coniext  as  they  would 
find  in  Hennepin  Couniy»  Minnesou  (Mm- 
nea^Hiiis;  or  Gxjk  County,  Illinois  (Chicago;. 
C^riJinh  the  forces  at  work  in  bringing  about 
reform  in  civil  cases  may  be  quiie  unlike  those 
advocating  reform  in  criminal  procedure. 

Gaiias  thiisapf>ears  to  be  misdirected  in  treat- 
ing iheiefurm  prugrdmasmunuluhicand  then 
(by  implication)  questioning  its  success  wiih- 
om  reference  to  context.  Indeed,  as  I  discuss 
later,  not  tmly  is  ihe  appluatwn  of  reform  con- 
text* sped  he  (the  parucuiai  reform  and  where 
and  how  it  is  applied/,  but  the  n  aluaiiufi  of  its 
success  also  must  be  toniext-spccifu  J*  For 
these  rejsoiis>  Gallds  cuiklustons  about  couit 
reform  are  both  premature  and  abstrat  iJ* 

Managemtnt  Intensitive  to  politics 

IluHit;h  Suiart  N.igel  and  hisiolleagucs  dd- 
\aiKc*  sophistK.itrd  inan.ig('meni  scieine  for 
court  administrators  ds  a  means  to  effect  re- 
form.*' the\  give  hiilr  indication  of  the  rele- 
vance (j»t  these  (OIK ('IMS  to  iouri  adiniiiisird- 
tiun  liuleed.iheir  treatment  of  these-  uchiiiques 
withm  a  court  context  api>ears  tobemsensitm 
toquaiitddveand  fKihiical  issues— the  central 
concern  of  Gallas 

Nagel  asserts  that  queuing  tlieorv,  one  of 
severdi  of)erations  reseaich  technic|ucs  v\hich 
he  disc  usses.  can  \k  a  iiselul  management  tool 
bv  which (ourtscdn  svsicnidtudllv  reduce cdse- 
picKessing  delav  He  explains  that  the  mathe- 
niaticsof  c)ueuingthrorv  lelates  drrivdl  rdtes 
lo    servicing   rates  based  cm  the  number  of 

jnii%ni  44  ihr  |»[obI<-m\  .ind  ^lyctirv  Un  inrairh  thit  %\ 
^rnulnr  lOMidrl  vKlo  woijomu  Iot(r\  J>  nrll  J\ oiK^ni 
uticm.tl  jnd  \h(){>  diiumic  \  \ri  h(  vcrni\  lo  be  invrn\ai\r 
lohim  liiilr  hitov\n  Jiulwlv  lmoijx>MirMhfvcon<rin\ 
uhich  I  hair  UxiStU  irimrd  '  conirxi'  dupta  n  I.  a«  JKl 

t\r\if^n  ut  M^iMOiHi  admintviraiion  «ru<  lurr         on  ihf 
trnii.il  thrvo      ihrfi  4<mdttMm>  afftitiriK  >iau  i«mu 
irm  MnituiH  andoiK<ini/<iii»iwtr  i-nr  ted  And  t  oulfstunf 
tutpf/i  n  I  ai  12  m\  rm)>haM\» 

Ih  Onc-finaibii  ol  rMdnur  ol  thrron\oiution\f>i  ioj^u. 
uhuh  CtjlUt  muM  a(com|iiii\h  lo  mouni  surh  a  bioad 
vair  aiiatk  on  (Ouii  irtoim  i\  hi\  \up|x>ri  lor  arontrx- 
iiial  grnrr^h/alicm  in  jtidKial  admimsiraiion  rrsraxh 
(Krnruli/aiioli  Hiihoul  irkirmr  lo  ihr  \|)r4lll(  irjoim 
fcoaloi  l<Kaiioni<  Callav  utpmn  I  ai  5(>  Aithrvamrumr 
ih.it  hr  \a\\\  foi  moir  viiriKr  in  lotirt  adminiMrauon 
irsrauh  hrrrj«i*ihrqiianuMH%rn>rih«>d>HhMhairthr 
hrail  of  Minur  Id  ai  1/ 

17  W  Naj^rl  mprfl  n  3 
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"scrveis,"  While  the  concept  may  be  intui 
tively  reasonable  as  a  means  of  dealing  with 
case  backlogs  ox  case  delay,  Nagel's  treatment 
of  the  application  of  queuing  theory  to  the 
courts  has  several  substantive  and  methodo 
logical  problems. 

The  first  problem,  of  course,  stems  directly 
from  the  Gallas  Ryan  perspective  Nagel  asserts 
that  the  mathematical  queuing  formulas  mean 
that  deldy  can  be  reduced  only  by  manipulat 
ing  one  of  the  specified  variables  For  example, 
he  states  that  "arrival  rales"  can  be  reduced  by 
diverting  cases  to  administrative  agencies  or 
encouraging  pretrial  settlement,  "service  rates" 
lan  be  increased  bv  reducing  the  number  of 
service  stdges  (say.  bv  eliminating  grand  juries 
fui  formal  induimcnts)  or  by  increasing  the 
number  of  "servers"  (by  adding  judges  or 
quast-judges)< 

What  of  the  politics  of  such  alternatives? 
Inevitably,  the  application  of  Nagel's  "man- 
agement" techniques  have  political  or  policy 
manifestations  The  use  of  administrative 
agencies  in  placeof  courtsand  the  elimination 
of  grand  juries,  for  example,  are  fundamental 
}>iiti tual and  or constittilional questions v\ hich 
should  not  be  determined  by  a  supposedly 
valtie-neutral  administrative  or  management 
prcxess.  I  do  not  maintain  that  systematic 
an.tlystsand  research  should  not  form  the  basis 
of  policy  decision  making  bv  the  appropriate 
bcxiies.  but  fundamental  |>o!icy  questions  should 
not  be  cloaked  m  the garbof  abstract  technique 
diid  value-neutral  "science."'*  Judges  v*ho  re- 
sist "reform"  efforts  mav  not  be  resisting 
K  form  as  such,  nor  modern  management  tech- 
niques, but  rather  admimsiraliun"  that  effects 
sigfiifirant  policv  changes  m  the  lav\  or  court 
system  under  the  guise  of  objective  "manage- 
ment science." 

Oversimplification 

A  second  substantive  deficieniv  of  Nagel's 
v\ork  IS  that  it  appears  to  treat  court  cases  as  if 
they  v\erc  the  uniform  comix)nents  serviced  in 

l«  Thr  rffommrnddiion  U)add,t  %|)rafi«l  niimJx'i  of 
judjcnor  «-i\ris  r,u\  btihroiiK  uUhnim  otilw  ,t|)pli 
cation  of  quruinj(«hn>i«  which  \s  >ubM.inual!*  adinini* 
iiau^r  <m.tnaj(cnuni  Minur) 

19  Onl\  ihrmoM  unlnformrdobifi^m  Mill  b<h«  *r  a» 
CMlla*  implies  4"<pMn  I  mV*)  thai  piiblu  ^miniura 
ioi«.uhrihcrci|\  manaj^ruorcouMrxwnit^o^nial.ronl* 
mana/i;rmrni  decision*  havinj?  no  |)olinraI  rff«i 
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a  maiiufacturing  or  indusrrial  process,  which 
IS  the  more  common  application  of  the  lech* 
niques.  In  the  application  of  queuing  theory, 
for  example,  we  recognize  that  a  typical  civil 
case  may  or  may  not  reach  a  stage  where  it 
requires  "service"  (a  hearing  or  trial  in  which  a 
judge  or  judicial  officer  participates);  if  it  does, 
the  type  and  amount  of  "service"  may  vary. 
Comrrsely,  a  serious  aiminal  matter  is  com* 
inonly  required  by  rule  to  proceed  through 
moredcarly  defined  "service**  stages  and  to  do 
soH-ithin  prescribed  time  periods.  In  essence, 
fhe\ariaiion  in  the  types  of  litigation  and  the 
procedural  diversity  associated  with  it  means 
thai  theapplicati'on  of  some  simple  mathemat- 
Kal  fonfnula  will  appear  inappropriate  to  the 
bK>er  or  judge. 

Queuing  theory  has  been  used  to  support 
complex  systems  where  service  occurs  in  stages 
and  where  a  prioritization  of  service  is  estab- 
hihfdf"prioriiy-di$ciplinc  queuing  models").» 
Sif^cVs  explanation  of  the  theory,  however, 
bils  10  adequately  acknowledge  either  the 
problems  associated  with  procedural  diversity, 
or  ihe mathematical  extension  of  ihe  model  to 
acfommodate  more  complex  systems.  Judges 
and  court  administrators  are  likely  to  be  left 
with  the  impression  that  operations  research 
techniques  ("scieniific  management")  are  tools 
thai  sound  impressive  but  barely  recognize  the 
practical  realities  of  courts.*' 

In  summary,  we  can  aiticize  Gallas  for  his 
premaiurf  judgmeni  of  court  reform,  for  his 
failure  lorecognize  the  deficiencies  of  ihecouri 
s\sifm  that  have  been  the  impetus  for  court 
reform  and  for  his  apparent  refusal  to  recog- 
nize K-ays  that  systematic  or  "scientific"  tech* 
niquescan  solve  court  problems.  We  can  fault 
^^gel  for  his  superficial  prescription  for  "sci- 
fniific  management"  of  the  courts. 

Bunheseauthors  do  contribute  lo  our  under- 
wanding  of  reform  because  they  raise  three 
questions  that  must  be  answered  in  practical 


»  Fori^umplr  %ometypnoinitt.  b>  lau  or  rule.arf 
■jwatjj  lo  rrrc nc  ihc  immcdiaic  jiieniion  ot  ihc  couri 
oSiirfd"*  °'       pre>iouiI>  ai  iiiue  or 

Jl  In  rtvwr  I  am  a^rmn*  wiih  Charles  Lindblom 
««« ">nru  (and  ou^hf  lobr^adirmrrlaiionihipbrlufm 
Zm^i  ^  '  P'o»>'f'"  or  Ifvf I  of  dffiiion  and  ihe 
rjUT        "op^raiioni  rwarch"  modf  I  whjch  ii  ap- 

"hi  AO  Rtv 


Fundamental  policy 
questions  should  not  be 
cloaked  in  the  garb 
of  abstract  technique 
or  value-neutral  'science/ 


terms  by  court  administrators:  (I )  Can  we  rea- 
listically appraise  the  "political"  or  policy 
ramifications  of  administrative  reforms?  (2) 
Can  the  administrative  techniques  we  adopt 
take  account  of  those  "political"  effects?  (5) 
Can  scientific  management  techniques  appro- 
priately be  applied  in  a  court  selling?  These 
questions  are  a  challenge  to  court  adminisira* 
tors,  but  in  each  case,  ihe  answer  is  "yes." 

Tht  'political'  Impact  of  rtformt 

Gallas  states  that  the  single  mosi  important 
goal  of  court  reform  is  "universal  equity." 
which  he  defines  as  a  uniform  quaniily  and 
quality  of  services  aaoss  jurisdictions  within  a 
state,  and,  logically  extended,  across  states.*^ 
He  sees  unitary  state  funding  of  courts  and 
weighted  caseload  analyses  as  administrative 
derivatives  of  this  reform  goal. 

Bui  Gallas  has  erected  a  straw  man.  Thegoal 
of  reform  efforts  is  not  some  abstract,  "absolute 
equity"  as  he  implies,  but  rather  a  relatively 
uniform  quantity  and  quality  of  judicial  serv- 
ices. Even  within  the  past  year,  for  example, 
evidence  indicates  that  some  litigants  could 
expect  to  wait  2A  months  to  have  a  ciWI  case 
heard  in  one  Minnesota  county,  while  litigants 
in  another  county  could  proceed  to  trial  within 
two  months."  Though  Minnesota  historically 
has  not  had  a  serious  aiminal  case  backlog,  the 
stale  instituted  procedural  reforms  in  1975  to 

22.  CalU.  \upxa  I.al50. 

23.  MiNNUOTA  State  Court  RrpoRT  1976.1977.  .Sii* 
prrme  Coun  of  Minrtrsoia.  p.  27, 
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furiher  reduce  pretrial  delas  s  ^*  Research  exani- 
iniiig  ihe  effecuveiiess  of  ihose  reforms  found 
ihai  SIX  motnhs  afier  ihe  rules  of  criminal 
prtnedureu  ere  enacted,  the  median  time  state- 
wide bei\%een  arrest  jiul  sentencing  had  de- 
(rcj-y^'d  from  01  7  to  bb  court  da\s  Nonethe- 
less, wide  \arijiion  m  delas  between  counties 
continued  to  exist  ^* 

The  Minnesota  Cx)nstitution  provides  that  a 
fundamental  right  of  ejdi  ciii/eii— and  there- 
fore .1  consiiimional  obligation  of  the  judi- 
(iar>— 1% 

(j»rfn)rd\  of  ihf  Ijwsfiomall  ln|u^f^  and  wrongs 
whuh  he  mas  rc<ei\r  to  his  j)crv>n  propcriv  and 
(hJiJder.  and  lo  obMin  juMKe  freely  and  VMlhout 
pimhdse  coniplfifis  jiidvMihoui  denial. prompW^ 
and  u  tthout  drh\  (tmphasts  addrd)^' 
It  has.  of  course,  been  the  responsibiIit>  of  the 
legisUtureaiid  thejudi(iar>  to  implement  this 
guarauKr 

!{istonc.ill\.  this  provision  has  had  different 
iruanings.  e\en  the  most  recent  efforts  of  the 
Minnesota  legislature  to  interpret  the  meaning 
ofdeljs  appear  to  (ontrmplateonh  xrasonablr 
siaie\MdeequaIit>  The  Court  Reorgaiiizalion 
Adof  1077  provided  the  outline  of  an  adminis- 
iraiiseapparatusiodeal  s>stemati(iill>  with  the 
question  of  delas  ^  rndoubtedI>.  the  contem- 
p<jrar\  public  and  legislative  concern  with 
more  precise  mechanisms  for  estimating  exist- 
ing backh)gs  and  spx^cifv  ing  acceptable  dela>  is 
a  result  of  four  convergent  historical  forces 

•  burgeoning  civil  litigation  of  markedh 
iiu  reaped  <oinp!exit>. 

•  the  pi<)i)ensitv  of  legislatures  to  add  new 
<  ivil  remedies. 

•  recent  increases  in  criminal  filings,  and 

•  more  intense  <omF>etition  for  limited  pub- 


21  See  ihr  Rulrv  ol  Uiminal  Pr<xrdurc.  MinndoTa 
Rtit>o»C4n»i  Supirmf  Omii  of  MmncwU  Si  PJiil 
\\f%\  ViMwUn^  Comiwin*  <U»T<J> 

2'.  rhom*%rn  jmj  FjIUu^I^i  CoinT  Dri  ay  is  Missr- 
w>iA  n«vr Rin  Ixu  Rts  MiiintvjiJ  Uimc  O^niiol  Pl^n 
niriK  B<>ji«l  <V|)irmlx-i  1977 > 

2h  Thf  jnjil\*iM)f  \jriJiion  inddj>  bfiucrn  caun(tf\ 
in  ihr  10  «>unu  wmplr  ua*  not  rrijotifti  in  iht  rcpoii 
prruou*U  curd  b«i  ^a*  (onCiimcd  in  con\rr«iion*  wiih 
\hr  rfvjiichrrs 

27  Miss  Cx>Nst  Jintlrl  vwiion  8 

2H  See  e  t  'h**  intriprrunofi  of  ihi*  conuiiuiional 
oblinjtinn  h\  (  hifi  Iiiuur  Robwe  Shcran  oilhr  Mmnc 
v>u  SupirmrCxmri  in  hi*  Suitot  ihe  Juduuiv  MrtURf 
IV,H  drlivrrcd  loehr  MtnncM)u  Staet  Bji  A»$ociaiion.  Si 
Paul  Minnrsoia  Jun^-SS  l97H 

29  Mivv  SiAT  m  V* 


he  fiscal  resources 

More  compllctted  tdministrttlve  tools 

Under  these  conditions,  it  is  not  surprising 
that  legislatures  are  providing  thecourt  s>siem 
w  ith  more  complicated  administrative  iooh  to 
respond  to  the  changes  in  our  increasingl>  com- 
plex and  technological  society.  One  need  not 
be  a  modern  day  Luddite  to  lament  the  increas- 
ing compIexit>  and  the  centralization  of  power 
in  all  spheres  of  public  and  private  life  Yet  it 
hardl>  seems  fair  to  expect  the  judiciar>  to 
maintain  an  i8th  ceniur>  pastoral  simplicit> 
in  the  face  of  these  changes,  and  it  is  hardl> 
reasonable  to  hyjxuhesize  that  our  responses  to 
change  represent  some  naive  aspiration  towards 
absolute  equit>. 

The  Minnesota  Court  Reorganization  Act  of 
1977  provides  the  administrative  foundation 
needed  b>  the  judiciar>  to  provide  relativel> 
equitable  access  to  judicial  services  in  light  of 
the  conditions  we  enumerated  But  these  re- 
forms were  adopted  onl>  as  a  result  of  public 
polic>  decisions  the  administrative  reforms 
have  not  crratrd  public  i>olic>.  but  vice  versa 
The  political  dialogue  from  which  the  legisla 
tion  resulted  certainl>  considered  the  political 
effects  of  the  administrative  reforms,  such  as 
those  Gallas  suggests  (centralization  of  admi- 
nistrative povser.  for  example) 

The  Reorganization  Act  was  the  result  of 
over  three  >ears  of  deliberations  b>  a  Select 
Committee  on  the  State  Judicial  System  chaired 
b>  AssociateSupremeCourt  Justice  Lawrence 
R.  Yetka  Thecommiitee  included  trial  judges, 
attorneys,  rcpresentaiises  of  the  League  of 
Women  Voters  and  state  AFL-CIO.  and  various 
public  officials  including  the  slate  public 
defender,  legislators,  a  former  governor  and 
other  executive  branch  personnel  Monthly 
meetings,  publu  hearings,  and  lestimonv  b> 
interested  parties  and  experts  in  judicial  ad' 
ministration  v^ere  all  part  of  the  deliberative 
prcKess. 

50  Ai  hi*  AuRU*!  7.  1979  address  lo  ihf  joini  sesiion  of 
ihe  annuji  mteiinR*  of  ihr  Conference  of  Chief  Jusnce* 
and  ihr  Conferences  of  Sute  Coun  Admtnuiraiors  Chief 
Justice  Warren  Burger  suRResied  a  joinr  siud\  of  aherna- 
<i\e  liiiuaiion  paiierns  for  complex  nsil  cases  Burger 
ufRfd  ihai  e\en  before  <ompleiion  of  ihe  stud>  lau>ers 
should  uane  juries  and  stipulate  for  irral  b\  ihree-jud^e 
panels  For  an  ex<erpi  of  his  address,  see  b  I  StAtf  Jl'Oi 
ciARi  NcwsiSepiember.  1979) 


570  Juduatuif  Volume  6^  S'umhfr  H  March  J980 


ERIC 


175 


179 


A  tttp  toward  tqultabit  Mrvlctt 

RfCordsof  ihf  select  commiiiee's  work  indicate 
that  lis  members  were  keenly  a  ware  of  both  the 
problem  of  more  eqtii table  statewide  delivery 
of  juduial  services  and  the  poliiical  ramiftca- 
lions  of  the  associated  reforms.  In  the  first 
regard,  for  example,  the  committee  heard  tes- 
timony on  January  21. 1976  from  an  expert  on 
the  development  of  state  aid  toedtication.The 
committee  believed  ihat  the  historical  changes 
experienced  by  ihe  school  systems  were  similar 
lo  those  confronting  the  courts.  Without  more 
state  sup;x)rt  for  education,  either  thecounties' 
lax  burdens  or  the  provision  of  services  would 
remain  inequitable  Indeed,  the  minutes  of  the 
committer  show  a  continuing  concern  for  mak- 
ing serv  ice  delivery  across  the  state  more  equit- 
able  w  ithotit  sacrificing  local  operational  con- 
trol—a  common  problem  in  most  areas  of  state 
.ind  narif)nal  government  m  a  federal  system. 

the  committees  sensitivity  to  the  poliiical 
ramifuaiions  of  reforms  is  apparent  from  its 
f  <winuous  reference  to  maintaining  a  decen- 
rrali/rd  particip<U4/r>  management  iirutture 
for  the  courts  A  tluse  reading  of  the  tummit- 
tee  s  report  and  »he  findings  and  recommenda- 
tions of  the  judicial  officials  from  other  stales 
acfing  as  consultants  on  the  project,  reveals 
(haf  rhe  reform  measures  were  intended  to 
establish  stich  a  scheme." 

•  Operational  control  of  the  courts  was 
made  ihe  responsibility  of  the  local  bench,  the 
rhiri  judges  of  the  district,  and  the  trial  court 
administrators, 

•  The  slate  level  management  resfx^nsibili- 
firs.if  the  chief  justice  and  itateiourt  adminis- 
tr-Jfnr  urre  focused  on  those  areas  where  slate- 
^1'*  nifnrmity  iper^onnel  standards. records, 
inffirmation  and  statiitiis;  or  statewide  pur- 
tirw  temporary  judicial  assignments/  was 
necessary. 

Of  course,  committee  minutes  do  not  neces- 
sanK  reveal  all  the  f>oIiiKvof  the  reform  effort. 
Murh  moie  mav  be  said  by  the  legislative  pro- 
rrss  m  which  the  Select  Committees  bill, 
hrnce  the  new  administrative  structure,  was 


II  n^rmmmirjff  diKujJoihf derfmrah/fdKhCTnf  in 
«$  unpubfi»h«l  if|K)ri.  rhf  Final  Rrpori  of  ihc  Seleci 
(i>mmmrf  <)ii  ihf  Suir  JikIuu)  Sy»(rm  (nod»if>,  npc- 
Math  and  9  17  Sfeaiso  Appendix  Cio  ihai  rrpori, 
Conmhani  Rrpon  on  Administrative  Structuir."  esjx- 


A  continuing  concern 
was  to  make  services 

more  equitable 
without  sacrificing 
local  control. 


incorporated  substantially  intact  into  the  law. 
It  is  doubtful,  however,  that  the  committee 
viewed  ns  successful  effort  as  more  than  a  step 
toward  more  equitable  service  delivery,  given 
the  continued  financial  disparities  associated 
with  major  county  funding  of  the  courts. 

'Policy*  In  th«  ttchnlqutt  wt  adopt 

In  dealing  with  the  problem  of  delay.  Minne- 
sota adopted  both  a  statewide  case- tracking  in- 
formation system  and  a  weighted  caseload  sys« 
tem  as  administrative  tooU  which  are  part  of 
the  reform  package.  The  policy  goal  is  to  have 
the  ability  to  estimate  current  backlogs  pre- 
cisely, to  allocate  judicial  resources  to  obtain 
some  acceptable  level  of  delay,  and  to  do  it  in  the 
most  cost-effective  manner.  Contrary  toGallas' 
assertion  about  meansovershadowingends.  " 
the  publicly  determined  end  "  or  goal  is  reduced 
delay  and  more  equitable  service,  and  the 
means"  chosen  is  the  administrative  and  lech- 
nical  apparatus  contained  in  the  legislation. 

One  of  the  methods  Minnesota  has  intro- 
duced IS  a  weighted  caseload  system,  which  is 
actually  a  very  simple  concept.  It  posits  that 
some  method  is  necessary  to  compare  the  case- 
loads of  different  jurisdictions.  If  we  simply 
compared  the  number  of  cases  filed  or  cases 
disposed  between  junsdiciions.  we  would  be 
comparing  "apples'*  with  "oranges.'*  Since 
different  types  of  cases  require  different  procc- 

$2-  Gallas.  itiprd  n.  I.at27. 
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dures.  judges  spend  varyingamounis  of  iimc  lo 
dispose  of  differeni  cases.  There  are,  however. 
wa>s  lo  weigh  ihese  differences, 

A  measure  ihai  acknowledges  the  difference 
in  work  requiremenis  considers  the  typical 
amount  of  judge-lime  required  to  dispose  of  a 
particular  t> peof  case, establishinga  weight ' 
for  each  type  of  case  Knowing  this  factor,  one 
can  translate  caseloads  into  equivalent  units 
When  a  caseload,  stated  in  terms  of  weighted 
case  units  (minutesj.  is  divided  b>  the  amount 
of  time  a  judge  t>picall>  has  available  to  do 
case-related  uork,  the  result  is  the  number  of 
judges  required  to  move  the  caseload," 

A  common  criticism  of  weighted  caseload 
s>stems  (WCUs)  is  that  the>  encouiage  each 
judge  to  adhere  to  some  "average"  in  the 
amount  of  time  required  to  handle  a  case,  and 
consequcntlv.  to  ignore  the  increased  qualitv 
some  judges  tan  provide  through  increased 
umr  and  attention  Another  criticism  is  that 
weighted  casekxid  s\  stems  ignore  the  question 
of  how  efficient  or  productive  a  judge  or 
number  of  judges  mav  lx%  again  institutionaliz- 
ing "what  IS  *  rather  than  what  ought  to  be  ' 

One  argument  concerns  qualit>  and  the 
other  quantity,  but  both  are  wrong  to  the  ex- 
ten  t  iha  1 1  he>  m  isp<*rc  ei  v  e  wha  t  a  u  cigh  ted  c  ase- 
load  svsteni  is  designed  to  do.  It  is  crucial  to 
observe  thai  the  WCL  concept,  b>  definition, 
makes  no  assumption  about  quality  of  judicial 
effort  or  prcxiuttivnv  Weighted  caseload  sys- 
tems simplv  .illrK.tte  judgeships  to  make  rase- 
lo,tdsequiv.ilent  and  reduce  backlogs.^^ 

IS  UriKhiiiic  Ui«>i*  or  v^righiml  iJ^sf  unn\  h*\r  hem 
tstihU%hni  h\  J  numbrf  of  baih  fT|uri(jil  and  iniuiiu*' 
mrilKKU  MinnroMJ  hJi%  th<nrn  lu  mrj%urr  irbtai 
IoUk  Ml  Unth  JinJ  <  h.>m!)tiv  iimr  A  \^^J(h^rtl  raw  unit  iv 
ihrn  J  mrjivuK  of  ludur  umr  <mmuirii  anti  ivauummJ  n» 
be  for  Jind!\tu  rH»i><>N<-v  ihr  wmr  nnii  foi  all  r j«"iv|)r\ 
tlovnrr  A  iinii  pirM'nt^  j  dillrrrm  (KUimtiiun  <4  rath 

hjv  r  drvr  Jo|)rt|  v\f  n5hir<|  <  jvrlojd  ^.v  Mtin\  jikI  «>mf  oI  thr 
trtrm  pu^irwimui  lilriJilUir  vu4ti  Ji\  (Utl  Jml  NfrHv 

tnr  rtf'trrdin^i  7'.  Mi<  II  I  Riv  ^'i<l<JTf»)  jH'I iommrni 
^    IVwinr      lot!  Pjjcr  n^Onnifon  lUt^hl^/i  ( aiftt>/id 
vn,  I  4  St  C-oiMj  i::i«i**5^   !)*wi»r  ThfhUfH^*) 
^lif,iht%onPfuritrd(  ouft  iiorkUMid  2  S  Jl  Sv\ 

I  2T«<i<)n) 

Mjn<»n»l*Un(f  KiiMh  t    t>i  thf  O^lphi  Methtid 

m  ,1  \fAj»M  »./  Uif'.'^tVii  fudittitl  SUnptiUff  Sffdv  \  \ 
frl.H«!  JiUitr  BUV  Thf  U  fiiihlfJ  f/iifimd  x\Ufm  h  ti 
JtDtCAll  «  l»»f  <I'»<»*' 
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The  question  of  the  quality  of  judicial  serv- 
ice must  be  left  to  agencies  other  than  court 
administrators.  The  weighted  caseload  system 
cannot,  with  any  statistical  confidence,  deter- 
mine whether  a  judge  is  "carrying"  his  case- 
load or  carrying  out  his  duties  in  a  competent 
manner  These  quality  considerations  must  be 
regulated  by  professional  guidelines— judicial 
standards,  judicia'  discipline  agencies,  higher 
court  review— and  politically  b>  the  electorate  " 

It  IS  clear,  nonetheless,  that  a  weighted  case- 
load system  is  an  important  administrative 
tool  designed  to  distribute  judicial  resources 
equitably  so  that  case  processing  delays  become 
more  nearly  equal  across  court  jurisdictions  It 
represents  a  huge  step  towards  a  more  cost- 
effective  judiciary  where  judgeships  are  created 
or  eliminated  based  upon  an  empirical  and 
systematic  demonstration  of  need 

Tracking  down  delay 

But  assignrng  sufficient  judges  may  not  alone 
reduce  delay.  Other  factors  may  contribute  to  a 
backlog.  Suppose  we  consider  two  county  court 
jurisdu  tions— one  which  tries  a  civ  il  case  within 
SIX  months  of  notice  of  readiness  and  another 
whirh  tries  a  similar  case  within  -15  days  Sev- 
eral factors  could  cause  the  difference- 

•  relative  differences  in  the  snv  of  the  aver- 
,ige  caseload  (filings); 

•  differences  in  the  number  of  full-time  sit- 
ting judges  or  judicial  officers; 

•  differences  in  the  "productivity "  of  judges 
in  each  jurisdiction  (sf>eed  of  rendering  deci- 
sions or  number  of  cases  disposed  jK-r  period  of 
ume  assuming  an  equivalent  caseload),  and 

•  differences  in  calendaring  techniques  and 
continuance  jxilicies 

In' theory,  were  we  to  subtract  the  effect  of 
these  factors,  the  remaining  time  should  be 
equivalent  for  the  tuo  counties.  There  should 
also  be  some  "fridionar'  time  or  minimum 
turn  necesvarv  to  file,  calendar.  prep.ire,  and 
possibly  hear  or  trv,  ,ind  enter  judgment  on  a 
case.  Weighted  casehwd  systems  ignore  all 
sources  of  delav  except  the  relationship  bet\%een 
thf-  number  of  judges  and  the  sue  of  the  case: 
J'l  Thrr\i\imR!rvrlolqiMluv  intffmvorihrrvunnft 
tviK-ndmirr  of  umr  on  caves  i\  inJmJ  juuii>cd  and 
bitilrin 

V.  lhr%r.ir<  <ouii«omiolKd)!roMoiai  rrIjinUa<ioii 
onlv  ihrirfiwr  dillrf riu r\  iii  \m h  fa<  ioi*a*  aiioinrv  \v\\t 
air  ijgnotrd 
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The  question  of  the 
quality  of  judicial 
services  must  be  left 
to  agencies  other  than 
court  administrators. 


load  (stated  in  rquivalrnt  WCL  units)." 

Nf  inncsota  court  administration  has  de*;i5nod 
oihrr  management  methods  to  deal  mere  pre- 
f  iwly  with  the  components  of  delay.  Foi  exam- 
ple the  state  has  implemented  a  case-tracking 
management  mfor  mat  ion  system."  which  pre- 
defmcs  that  f>omc  at  which,  by  rule  or  law.  the 
court's  responsibility  to  move  a  case  begins." 
ReguLir  and  periodic  reports  remind  jvidges 
and  clerks  of  cases  that  are  becoming  snle. 
Additionally,  a  Trial  Court  Information  S.v 
lem  (TCIS)  project  is  establishing  model  trial 
court  management  systems  which  will. among 
other  things,  update  and  improve  the  effi- 
ciency of  calendaring  and  court  management 

t»n  H^^bcrni.HDplrirdonthrqurMionol  prodttnuity 

5H  f-i*iI,prob3if  jndfamiU  ia<«ha*f  brrn  iwkcdfor 
n<rr  4  vf  jr  Vmuu>  aiminji  tawv  hj*f  bffn  iMfkfd  by 
jtioihrra^rnrt  jnd  uill  b<'inirkfdb>  ihrSiiprcmf  Coun 
Informjiion  S»»ifm»  Offirr  bcxinnin;^  in  March. 
Mmi  (Mhrr  raw^  ttprs  uill  bc^xn  lo  be  lacklfd  in  I91W 

^'^  Minn«*>u  Jtwj;n>  *f;(tifit  rnponttbthu  lodiurtci 
jnd  couniv  murls  lo  mo»r  a  aimiiul  raw  upon  fini 
appearance  W  f^,  \Uhh  R  Chim  P  ^  02  Subd  S 
ih.Hii*  from  jrrMi  lo  (irti  jpix-aranco.  Rule  \  OS  (daj»  lo 
*trM  4pf)ejrjn(r  m  (Jhirui  lourt  for  arraif^nmrnU.  Rule 
H ai  fda**  from  Ci rtt jp|xy ranee  loomnibu* heat  *r\%i  Rule 
11  lO^djv*  loirial  u|x>n  demand)  Rule  S^  01  eVabJuhes 
the  methoti  for  rompuiinf;  nme 

NffNN  StaI  211  lOoubd  i.|«ru)/iheretenileKi»laii.^ 
e^uWnhmj?  lenienrinj?  ^^utdelinet  prevnbe*  ihe  number 
*A  At\ » fioni  ««tK  lution  of  \enienf  inj?  lo  enirv  of  an  order 
On  ihe  (inl  »ide  Miss  R  Civ  P  S«OS  «v»  ihai  ihe 
f  ^Irndarui^  of  j  *  a$e  mu»i  fulKm  filing  of  a  note  ol  mue 
Ttxr  Ijh  and  tul«  jt"*f  rnmj?  juvenile  rouil  and  probate 
ioufi  are  fjr  lej,i  riKorouv  however 


techniques  which  may  have  contributed  to 
delay  in  case  processing.  Indeed,  by  managing 
available  resources  more  effectively  we  may 
preclude  the  need  for  additional  judgeships  to 
meet  prescribed  case-processing  time  standards. 

Soon.  Minnesota  intends  to  extend  its 
weighted  caseload  system  and  case-tracking 
matiagement  information  system  with  the  "op- 
era t ions  research"  or  management  science  tech- 
niques which  Nagel  describes  (specifically, 
queuing  theory).  But  those  efforts  v/ill  be 
undertaken  with  a  sensitivity  to  the  court 
environment  and  qualitative  issues  which  are 
the  central  concerns  of  both  the  critics  of  man- 
agement scienccand  thecourt  reform  movement. 

Flttlna  ttchnlqu«t  to  rtallty 

In  a  real  life  setting,  delay  is  probabilistic 
rather  than  deterministic:  case  filings  are  \ari. 
able,  and  over  small  units  of  time  more  "ran- 
dom" than  fixed.  Queuing  theory  can  accept 
the  variability  of  real  hfe  situations  and  pro- 
vide orderly  and  systematic  guides  for  han- 
dling what  IS  otherwise  unmanageable. 

The  weakness  of  Nagel  s  suggested  applica* 
tion  of  queuing  theory  is  that  it  is  not  sensitive 
to  the  peculiarities  of  the  court  environment 
where  "cases"  are  both  "apples"  and  "oranges" 
in  terms  of  procedural  diversity.  The  develop- 
ment of  queue  theory  in  a  manufacturing 
environment  allows  more  straightforward  ap- 
plication with  useable  results.  Unfortunately, 
in  order  to  properly  incorporate  the  multiple 
and  \'ariable  "service  stages"  of  the  court 
environment  into  queuing  theory,  one  must 
assume  that  the  '  servicing*'  of  each  case  takes 
comparable  units  of  effort,  or  one  must  develop 
an  incredibly  complex  extension  of  queue  the- 
ory math. 

However,  the  availability  of  both  a  case- 
tracking  management  informations) stem  which 
tracks  and  times  significant  court  activities  on 
each  ca>e.  along  with  a  weighted  caseload  sys- 
tem, allows  a  more  simple  application  of 
queuing  methodology  (See  Figure  I).  On  the 
basis  of  the  data  from  a  weighted  caseload  sys- 
tem and  case  tracking  information  system,  we 
can  actually  eliminate  the  effect  of  the  proced- 
ural  diversity  in  the  "service  process." 

Tluoiigh  mathcinjtical  queue  models,  we 
can  relate  expected  arrival  rate  and  expected  or 
average  service  rate  (speed  of  service  and  nuin- 
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A  basic  qutiM  mod«t 
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Stfv«d 
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l^of  compofttntf 
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bcr  uf  scrvrn;  to  prcdui  the  time  a  customer 
>^uiild  bf  rxjjcttcd  tu  wait  lo  tumplcic  service 
{to  WMi  in  Q"  in  uur  model,  or  total  lime 
from  "Q"  to  T We  ran  make  the  basic 
model  more  cumplex  by  assuming  more  than 
one  service  channel  (more  than  one  judge),  by 
iniroducing  multiple  and  variable  staging  of 
>*r\  ice  idiHcrent  court  procedure),  or  by  assum - 
ing  a  service  discipline  other  than  a  simple 
"firsi-come.  fir$t-s€rved"  process.** 

A  final  complication  of  a  court  application 
IS  identifying  the  pool  ol  "customers"  for  the 
"input  source.  '  In  civil  cases,  for  example,  a 
large  proportion  of  cases  which  are  filed  never 
enier  ihe  "qtteuing  system  they  are  resolved 
before  the  court  becomes  extensively  involved. 

Point  of  •ntry 

The  m>st  significant  event  in  the  conceptual 
design  of  the  Minnesota  statewide  case-track- 
ing information  system  is  the  point  at  which 
the  court  is  deemed  by  rule  or  statute  to  have 
responsibility  to  move  a  case  that  ha<  been 
filed.  This  point,  of  course,  varies  from  one 
type  of  case  to  the  next.  The  information  sys- 
tem allows  the  identification  of  any  case  (re- 
gardless of  type)  which  has  eniered  the  queu- 
ing system  and  the  time  of  that  significant 
event  of  court  responsibility.  Therefore,  the 

40  rhrfirit  iwojtiumptiont  jrcdnrly  nM^nury  ma 
court  application,  the  thtrd  may  be  i%nott6  H  the  vait 
maioriiy  of  caw  art  trratcd  in  accordance  with  ihe  more 
timple  tervtce  ditciphne  aiiumption. 

374  Judicature '  VoXumt  6h  Numbtr  8 /March.  1980 


system  overcomes  ihe  problfm  of  specifying 
the  "pool  of  customers"  and  liming  their  entry 
into  the  system.  They  enter  the  system  when 
the  law  specifies  that  the  court  is  responsible 

Mathematical  models  have  been  formulated 
to  handL  queuing  systems  with  more  than  one 
server  (such  a«  the  judges  in  a  court  applica- 
tion), but  the  problem  of  variable  and  multiple 
stages  (procedural  diversity)  remains.  U  the 
data  from  the  weighted  caseload  system  and 
case-tracking  information  can  overcome  this 
problem,  a  statewide  court  system  application 
of  Shis  management  science  technique  will  be 
useful  and  appropriate  And  by  restating  the 
customer  unit  as  weighted  case  unit  rather 
than  single  case  unit,  we  can  virutally  elimi- 
nate the  effect  of  variable  service  needs. 

For  example,  if  it  is  necessary  to  know  the 
mean  service  rate  (MSR)  as  part  of  a  formula  tu 
calculate  the  number  of  servers  necessary  to 
achieve  a  specified  expected  time  in  the  "serv- 
ice system,"'  then  the  MSR  is  the  average  num- 
ber of  units  serviced  in  one  unit  of  time  which 
becomes  the  average  number  of  weighted  case 
untts  disposed  per  month.  Likewise,  the  num- 
ber of  servers  (S)  can  be  restated  in  terms  of 
"judge  work  minuies**  from  the  weighted  case- 
load analysis  of  thx  iiumber  of  minutes  a  judge 
typically  has  available  to  do  case-related  work. 
By  restating  all  applicable  factors  in  weighted 
case  units  (customers)  or  judge  work  minutes 
(servers)  we  can  specify  any  acceptable  length 
of  delay  (e.g..  time  from  the  beginning  of  court 
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rnponsibiliiy  lo  di$|iowiion)  or  we  can  deter- 
mine  M/e  of  case  backlog  (in  weighted  case 
unii«)and  solve  (he  equation  for  the  number  of 
fuH-iime equivalent  judges  necessary  to  achieve 
a  H)^cified  case  backlog,  or  delay  standard,  in 
any  court 

Thus,  the  queuing  methodology  can  be  ap« 
propriatelv  applied  to  the  court  setting  because 
the  weighted  caseload  system  makes  it  mathe« 
matically  possible  to  compare  a  court  work 
burden  composed  of  different  t>pes  of  cases 
wuh  varying  processing  needs.  We  need  not 
further  complicate  the  mathematical  model  to 
account  for  variable  and  multiple  service  stag- 
ing. "S"  in  our  diagram  can  remain  a  "black 
box 

Mlnntsota*s  antwtr 

Has  Minnesota  elevated  technique  over  sub- 
stance, the  subject  for  which  Nagel  has  been 
(rinci/cd>  No.  the  techniques  which  were 
fhoscn  to  equalize  and  minimize  case  delay 
wrre  adopted  wnh  a  sensitivity  to  thequahta- 
livr  dimf^nsions  of  the  problem  Quantitative 
judgments  about  ihe  allocation  of  judicial 
resources  will  be  made  on  a  regional  basis,** 
since  (hr  mathematical  techniques  do  not  sup- 
port divrete.  county  l^'el  discriminations  of 
nerd  The  statewide  li.  *  and  scientiiic  tech- 
niques will  support  tne  recommendation  of 
regional  judgeship  alio  iitions  to  the  legislature. 

If  remains  the  function  of  the  legislature 
however  m  establish  this  allocation,  and  the 
func  rion  of  the  chief  judges,  their  local  admin- 
istrative apparatus,  and  the  regional  bench  to 
Mtablish  specific  deployment  patterns.  These 
derisions,  made  within  the  resource  parame- 
rersrsiabhshed  by  the  legislature,  arc  mirinsi- 
r^Wy  qualitative  Specific  deployment  deci- 
sions can  by  made,  for  example,  on  the  basis  of 
^^ommuniiy  expectations,  specialization  of  the 
bench,  and  other  regional  factors  which  can 
never  be  part  of  an  objective  calculus. 

Of  t  oufje.  an  ;i»umption  t\  made  thai  ihe  wCixhioi 
aie  unii»  onre  derived,  are  noi  probabiluiic 

^2  The  $uiei»compo«dof  10 judicial  drtiricti  ranging 
from  U  to  57  judgw  of  couniy.  municiMl  and  diiirici 

V  V^'  for  example,  will  noi  juppori  iheover- 

an  individual  judge  lo  determine  whether  he  n 
farrying  an  adequate  ca^rtoad  The  p/«iiion  of  ihe 
♦Jilfing  rfconmimdaiion  i>  directly  relaiH  lo  ihe  siie  of 
'hr jurijdif  lion  for  which  ihe  etiimate  is  made  Therefore. 
«iinuic»  Will  be  by  judicial  di»inci 


These  management  tools 
can  make  distinctions 
between  what  should  be 

Apolitical'  and  what 
should  be  administrative. 


The  administrative  toolsandapparatus  Min- 
nesota IS  developing  are  clearly  the  result  of  the 
political  process  and  the  contemporary  legisla* 
tive  definition  of  the  constitutional  right  to 
equitable  and  speedy  legal  remedy.  These  man* 
agement  tools,  when  applied  with  sensitivity 
to  the  court  environment,  can  and  do  make 
distinctions  between  what  should  be  "politi* 
cal"  and  what  should  be  administrative.  The 
techniques  are  noi  designed  to  judge  or  mea- 
sure the  quality  vf  judicial  service  beyond  the 
simple  guarantee  of  reasonably  speedy  service, 
that  evaluation  of  normative  quality  has  been 
left  to  the  electorate  and  other  pohtical  and 
professional  review  mechanisms. 

It  IS  understandable  that  many  lawyers  and 
judges  are  troubled  by  the  increasing  technical 
complexity  of  court  management  and  the  size 
of  administrative  structures.  They  are  equally 
conce/ned  by  demands  for  the  Kicreasing  com- 
plexity of  'operations  reasearch"  or  "man* 
agement  science"  when  such  calls  ignore  the 
realities  of  a  court  application  and  cloak  sig- 
nificant political  or  constitutional  issues  in  the 
garb  of  "objective"  and  viilue«frec  "science." 
What  both  Gallas  and  Nagel  may  have  over* 
looked  is  that  that  those  involved  in  court 
administration  arc  far  more  sensitive  to  these 
kinds  of  issues  than  the  literature  suggests.  □ 


DAL£  W.  GOOD  is  a  samor  tytttms  anafyMt  with  th§ 
Minrysota  Supeama  Court 
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The  Supreme  Court  vs.  the  Constitution 

Vnd$t  Ih9  9*9h  9f  k^th  Eft  W»trm  tt4  Wtrm  •wfff,  tht  SwfrwrM  CmmI  Am  M/MtonW 


•r  lAML     HOiT  M 


i4rw  ik«  IwtmSttj  tammmM  uttir 

tk<t<r*ti  "ilviy*  M  tki  kMl 
Oniiwt— .  Uawm  it     Wlww  to 

m4  Wam*  l«rf«.  ite  9«ffMt  CMrt 
kM  lAnMmd  ikt  U  CMMiMto*  to 
•  m— w  am  pnMt  mmIM 
hrtadi  cf  ftmMMl.  iM  t*  •  4i«r«B 
Mir«««i  «f  kr  HmhUim.  to  •  mm 
fiMMMUl  iMM,  Ik*  Wama  ai< 
•wrJ  CM(lik<««t«M  laM^MMitM 
ik«  CoMi^i  my  Ugktiyrr  M  M  to* 

r •?  M |«M« IkvCMH kM 

M     i^mtj  kr  M«if  •■  • 


to  Om  ayW—    AawfM**  friwi 
Mat  oaAKMidaMt  ki««f*a«»  Htr 
IU««1  ftvpr.  ikt  Cfwt  kM 


tk«  4kMIm  ar 
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Kkaatyrajfw, 

"It  •  lamaaati  af  U«Jit4 
>•*«•"  MM  Pr*r.  ••rfar.  *'k 
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Jaflalaa  aaHaj  >y  ■tataWat  ifct 
9«(tMkr  to<MI|*t  M  trkkmlty  toiact 
Mr  yanaaal  KarfOaeitoM  tola  a  ^aef* 
rfa*.  k*  toiipwaakBky  tm  a  tynaa 
kaaai  ryk  af  kw  k  MMMiaA  to  Ot 
faOawtoi  aaMMai  •tJmm  Ma<kaa? 

**  .|ifl  Ika  aaaat  to  wkkk  ika 
Cwtktotoa  «aa  MaMirf  m4  radflttf 
kyikaaariaa  .ktMitotf^toaa- 
^•••dtot  k.  ikm  CM  kt  M  aacafky 
lar  a  caailaMat  aa4  Makit  t*vartani« 
•an  ikM  tor  « IkMkfal  taartlit  af  k* 

„  Ikt  WaRW  m4 
•ivfar  Caani  leva  to«wi  Ink  toMrtM 
to  tkto  >BrMtol  factetoM.  artfarrt^ 
Imtmt  •  •>Haii  to  kad  la|Matn»t 
kkt  ary  aa4  «ntoa4  ntSH-  ktttar 
futUUi  kt  CMt«BHf*ry  ••ral 
aa4  yakMat  Miali  Mt  4ra«i  ftaaiika 
iiiM<lalliiilt«t**(Tka— iOrty.27 
Sim.  Uw  Rr*.  703 )  TWir  ickaal 
9r*y«r  aa4  **aflnMlht  actfc***  A<{> 
itoMnftatikk. 

Far  toaiaw*,  Ika  Mttoa  Ikai  cU««t 
tkauM  kt  <«ul  kafar*  tke  tew  k  a 
rrtMl^a  ta  firaly  aakf4M  U 
Wtiuni  h|4  iraAtoa.  k  k  atomi 
ktyM4  fuaatiaa.  Nr  tkik  nata*.  tkt 
Mik  Cai«;M  (IMS'IMTI  *afta«  Ika 
I4ik  AacatecM't  "a<Ml  yratactiaa" 
cltttM.  wkkk  teraai  ikai  M  Kau  tkal 
"iaay  la  aay  aana*  wiikto  kiiwUk* 
iia«Ut4a««air9ra(«nk«af  ikakwt  ** 
to  tka  warto  af  Ckarka  S«Mr.  • 
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COURT  REFORM  AND  ACCESS  TO  JUSTICE: 
A  LEGISLATIVE  PERSPECTIVE 


Robert  W.  Kastenmeier* 
Michael  J.  Remington** 


Re$pondingU>  the  incrtoiing  caseload  of  the  courU,  memben  of  the  judicial 
tranchand  the  bar  have  dominated  the  dUeta$i<m  of  reform  deeianed  to 
facilitaU  the  proper functuming  of  the  natum't  judicial  tyitem.  In  this  article, 
Longremnan  Kastenrneier  and  Mr.  Remington  present  a  view  from  the 
Ugulative  tmneh  of  the  e$$ential  elemenU  of  judicial  reform.  Arguing  that  ex- 
pedi  ttoui  reiolution  ofdispulee  i$  central  to  the  right  ofacceu  to  justice,  the 
author^  survey  the  major  UgislativepropoioU  before  the  Ninety-sixth  Congress 
and  offer  their  suggestions  for  improving  the  delivery  of  justice 


...  and  it  must  be  remembered  that  legislatures  are  ultimate 
guardians  of  the  liberties  and  welfare  of  the  people  in  quite 
the  same  degree  as  the  courts.^ 

Introduction 

The  federal  judicial  system  has  in  the  past  served  admirably 
and  effectively  to  meet  its  constitutional  and  statutory  man- 
dates. The  general  mandate  of  this  system,  and  indeed  of  any 
court  system,  is  to  secure  "the  just,  speedy  and  inexpensive 
determination  of  every  action."2  in  this  dear  statement  from 
the  Federal  Rules  of  Civil  Procedure,  there  are  three  basic 
themes:  time,  economy,  and  quality  of  justice.  Today,  the 
federal  judicial  system  is  beset  by  problems  in  all  three  of  these 
areas:  delay  caused  by  rising  caseloads,  complex  procedures,  ir- 
rational organization,  and  insufficient  support  services;  spiral- 
ing  costs  caused  by  inflation,  overly  litigious  lawyers,  and  un- 


•  Member  of  Congress;  Chairman  of  the  House  Committee  on  the  Judiciaiy  Subcom- 
mittee on  Courts,  CivU  Liberties  and  the  Adnunistration  of  Justice;  LL.B..  University 
orWisconsm(1962).  ^ 
Counsel  House  Committee  on  the  Judiciary  Subcommittee  on  Courts,  Civil  Liber- 
ties and  the  Administration  of  Justice;  J.D.,  University  of  Wisconsin  (1973). 

The  authors  are  indebted  to  Timothy  A.  Boggs  and  Robert  J.  Kurz  for  reading  a  draft 
of  this  article  and  for  making  valuable  suggestions.  The  thoughts  expressed  herein  are 
the  authors  and  do  not  represent  the  views  of  the  Committee  on  the  Judiciary.  Uiiited 
SUtes  House  of  RepresenUtives.  ^ 

1  Missouri,  Kan.  &  Tex.  Ry.  v.  May,  194  U.S.  267, 270  (1904)  (Holmes,  J.). 

2  Fed.  R.  Civ.  P.  1;  see  also  Fed.  R.  Crim.  P.  2.  ^ 

•P^sllnd^otziz''  P*"*'^'^"  School  f«>m  the  H«rv.ni  Jwni«l  on  Leguilation,  v.  16, 
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justifiable  expenses;  and  unfair  decisions^  caused^  by  the 
pressures  placed  on  judges  who  must  cope  with  the  rising  tor- 
rent of  litigation.5  The  problem  of  delay  is  not  a  new  theme  in 
the  administration  of  justice,  nor  is  it  a  problem  peculiar  to  this 
country.*  In  1215,  King  John  in  the  Magna  Carta  promised  that 
'*To  no  one  will  we  • . .  delay  right  or  justice."*^  But  in  1839  an 
English  legal  commentator  complained  that  this  had  become  an 
empty  promise:  "No  man,  as  things  now  stand  can  enter  into  a 
Chancery  suit  with  any  reasonable  hope  of  being  alive  at  its 
termination,  if  he  has  a  deteririined  adversary."*  Jeremy  Ben- 
tham,  one  of  the  great  law  reformers,  referred  to  delay  as  one 
of  the  "burdens  of  judicial  procedure."^ 

Bentham's  statement  is  of  as  much  validity  today  in  the 
American  judicial  system  as  it  was  in  nineteenth-century 
England.  Several  conferences  and  commissions^  and  a  Depart- 
ment of  Justice  report*  documented  this  fact  and  have  discussed 
its  effects  on  litigation  in  the  federal  judicial  system.  If  a  litigant 
v/ho  has  had  his  rights  abused  must  wait  three  or  four  years  for 

3  See,  e.g.,  Heanng$  on  th€  SUxte  of  the  Judiciary  and  Access  to  Justice  Before  the 
Subcomnu  on  Courts,  Cxvxl  Liberties  and  the  AdministraHon  of  Justice  of  the  House 
C(mm.  on  the  Judiciary,  95th  Cong.,  Ist  Sess.  (1977)  [hereinafter  ^itedts  Hearings  on 
th!StaU  of  the  Judiciary]',  U.S.  Departmentof  Justice  Committee  on  Revi^^^^^^ 
FiiDERAL  Judicial  System.  The  Needs  of  the  Federal  Courts  M  (1977)  (hereinafter 
ated  as  Needs  of  the  Fedeiial  Courts];  Addresses  to  the  National  Conference  on  the 
Causes  of  Popular  Dissatisfaction  with  the  Administration  of  Justice,  reprinted  in  tO 
F  R  D  79  (1976)  (hereinafter  cited  as  Pound  CorJerence];  H.  Friendly  Feder.\l 
Jurisdiction:  A  General  View  34  (1972)  (hereinafter  cited  as  Friendly]. 

i  See  eg  Damaska,  A  Foreign  Perspective  of  the  American  Judicial  System  in 
State  (:ouR'ra:  A  Blueprint  For  The  Future  237, 238  (T.  J.  Fetter  ed.  1978):  see  the 
six  part  series  of  articles  written  by  the  French  Minister  of  Justice  Alain  I'evrefitte. 
Pour  une  justice  modeme,  Le  Monde,  Jan.  9-15, 1979. 

5  Magna  Carta,  ch.  40  (1215).  .     .  r  .    ^  - 

6  Cited  in  Lord  Bowen,  Progress  in  the  Administration  of  Justice  dtinugthe  \  ic* 
tonan  Period  in  1  Select  Essays  in  Anglo-American  Legal  History  olb  [190 i) 

7  2  The  Works  of  Jeremy  Bentham  19  (J.  Bowring  ed.  1843).  About  the  same  time. 
Alexis  de  Tocqueville  noted  in  his  historical  analysis  of  the  Ancieu  Regime  in  France 
that  **litigation  was  costly,  complicated,  and  unconscionabI.\  protracted.  De  Too 
QUEviLLE.  The  Old  Regime  and  the  French  Revolition  116  (S  Gilbert  trans.  1955), 

8  See,  e.g.,  A.B.A..  Report  of  Pound  Conference  Follow-up  Task  Force,  reprinted  m 
74  F  R  b  159  (1976)  (hereinafter  cited  as  Pound  Conference  Follow  up  Report];  Pound 
Conference  supra  note  3;  U.S.  Commission  on  Rem^ion  of  the  Federal  Court  Ap- 

PELLATE  SySTXM.  STRUCTURE  AND  INTERNAL  PRiVEDI  RES.  RECOMMENDATIONS  FOR 

Change  (1975)  (hereinafter  cited  as  Hrlska  CoMMissiON].  uiS.  Federal  Judicial 
Center.  Report  of  the  Study  Group  on  the  Ca>e  Load  the  Si  preme  Court  (1972) 
(hereinafter  cited  as  Freund  Report]. 

9  Needs  OF  the  Federal  Courts,  supra  note  3. 
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relief  —  as  too  often  is  the  case  in  many  state  and  federal  courts 
—  that  person  is  denied  effective  access  to  justice.^^  What  good 
is  the  sacred  writ  of  habeas  corpus  if  the  petitioner  must  serve 
most  of  his  sentence  before  a  determination  of  his  rights?  What 
good  are  Social  Security  benefits  for  the  elderly  or  the  disabled, 
if  they  must  wait  years  for  a  judicial  determination  of  their 
disabilities? 

Similarly,  justice  that  costs  too  much  is  not  effective  or  just.  It 
does  not  take  an  economist  to  understand  that  where  the 
amount  in  controversy  is  less  than  the  cost  of  resolving  the 
dispute,  there  is  no  effective  access  to  justice.  With  spiraling 
legal  fees  and  costs  of  litigation,  not  to  mention  increasing  costs 
related  to  running  American  courts  which  are  borne  by  the  tax- 
payer, the  effective  resolution  of  "minor"  disputes  suffers.  In 
Los  Angeles,  a  major  law  firm  tells  clients  that  it  cannot  provide 
quality  legal  representation  in  suits  involving  under  $100,000." 
This  may  be  somewhat  exaggerated,  but  it  starkly  suggests  that 
our  existing  system  may  not  be  available  for  individuals  with 
legitimate  claims  involving  relatively  small  amounts  of  money. 

The  sad  fact  today  is  that  the  twin  demons  of  cost  and  delay 
are  asphyxiating  our  courts,  both  state  and  federal.  This  has 
pernicious  effects  on  the  quality  of  justice  rendered  by  these 
courts.  In  spite  of  the  fact  that  courts  have  establishei*  a  strong 
reputation  as  fair  and  unpartial  arbiters,  congestion  and  costs 
are  having  a  deleterious  effect  on  their  work  product." 
Although  fairness  is  not  eaSihr  quantifiable,  it  is  apparent  to 
even  a  casual  observer  tHa^  jiidges  are  being  forced  to  adjust 
their  work  habits  to  meet  the  mounting  pressures.  They  render 
many  decisions  from  the  bench,  without  giving  their  reasons 
and  without  the  benefit  of  oral  argument." 

10  On  June  30, 1978, 16,054  ci\il  cases  had  been  pending  in  federal  district  courts  for 
three  years  or  more.  This  represents  a  shocking  10.2%  of  the  total  pending  civil  case 
load  (excluding  land  condemnation  cases)  and  is  a  35.6%  increase  over  the  previous 
year.  [1978]  Dir.  Ad.  Off.  U.S.  Cxs.  Ann.  Rep.  68  table  22. 

\  ^^^^^  ^  ^ I>upute  Reiolution  Act  (S.  957)  Before  the  Subeomm.  <m  Courts, 
Cmi  Li6frtt«i  oTui  theAdminiitration  of  Justice  of  the  House  Comm.  on  the  Judiciary, 
95th  Cong.,  2d  Sess.  32  (1978)  (sUtement  of  Ronald  Olson). 

oir  5« 't?^*,     ^  ^  ^^iciary,  supra  note  3,  at  242-64  (statement  of 

Kooert  H.  Bork). 

13  One  circuit  court  of  i^)peals  decides  over  half  of  its  appeals  without  benefit  of 

^  m 
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This  contraction  of  quality  has  not  gone  unperceived  by  either 
the  public  or  those  knowledgeable  in  the  law.  A  recent  survey  - 
complimented  for  the  conscientious  manner  in  which  it  was  con- 
ducted" —  concluded  that  the  general  public  and  local  leaders 
are  dissatisfied  with  the  performance  of  our  judicial  institu- 
tions." Only  29  percent  of  the  general  public  indicated  a  high 
degree  of  confidence  in  the  federal  courts;"  only  23  percent  had 
great  faith  in  the  state  courts."  The  survey  also  found  that  the 
more  knowledgeable  and  experienced  a  person,  the  more  likely 
that  he  would  have  an  unfavorable  opinion  of  courts."  The 
seriousness  of  the  problem,  in  the  public's  mind,  is  reflected  in 
the  finding  that  Americans  consider  efficiency  in  the  courts 
equally  important  as  pollution,  and  more  important  than  white 
collar  crimes,  ability  of  schools  to  provide  a  good  education,  and 
threat  of  war."  The  public's  high  level  of  concern  is  matched  by 
a  willingness  to  commit  resources  to  solving  the  problems. 
Seventy-four  percent  of  those  polled  would  commit  their  tax 
dollars  to  getting  the  best  possible  people  to  serve  as  judges;  66 
percent  want  to  develop  ways  to  settle  minor  disputes  without 
going  through  formal  court  proceedings;  64  percent  would 
make  certain  that  courts  have  adequate  facilities  for  those  who 
must  use  them.*° 

Confronted  by  this  evidence,  the  political  question  arises: 
what  is  the  United  States  Congress  to  do  about  problems  affect- 
ing our  justice  system.  Initially  a  general  or  philosophical  ap- 
proach is  needed.  Then,  a  specific  legislative  agenda  can  be  for- 
mulated to  complement  the  theoretical  framework. 

First,  justice  is  indivisible.  Under  our  constitutional  and 


hewing  oral  trgumenU.  Hayworth,  Screening  and  Summary  Procedures  in  the  Vnited 
S(ot«»  Courfio/^PTXoi*.  1973  Wash.  U.L.Q.  257, 281. 

14  See.  e.g..  Friendly.  Judging  the  Judges,  in  State  CtouRTS:  Bll'EPRIXT  for  the 
Future 70 (T.J. Fettered.  1978).  u.-     •  •        i  .  v 

15  See  the  study  conducted  by  prestigious  public  opinion  analysts.  ■ialJ^eloMch. 
Skelly  and  White.  Inc..  The  Public  Image  of  Courts:  Highlights  of  a  National  Survey  o/ 
the  Gtneral  PuWtc,  Judges.  Lawyers,  ard  Community  Leaders,  in  State  Coi'RTS: 
Blueprint  for  the  Future  5-69  (T.J.  Fetter  ed.  1978);  see  id.  at  51  table  \  .1. 

16  Id 

17  Id. 

18  Id.  at  4S-49  tables  IV.18-IV.23. 

19  /Aat32tablelV.l. 
Q  10 /A  at  56  table  IV.l. 
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federal  system,  the  legislative,  executive,  and  judicial  branches 
of  both  the  state  and  federal  governments  must  work  together 
to  ensure  respect  for  the  Constitution  and  to  promote  fair  and 
equal  application  of  the  laws  of  the  United  States." 

Second,  we  are  dealing  with  a  total  environment.  Court- 
related  problems  are  not  merely  la\/yer  problems,  or  judge 
problems,  or  law  enforcement  problens,  they  are  people  prob- 
lems."  Law  and  government  work  together  on  behalf  of  the 
citizens  and  residents  of  this  country.  Without  their  support 
democratic  institutions  lack  all  authority  to  act.  In  this  regard 
Ae  needs  of  the  poor,  powerless,  and  underprivileged  -  in- 
dividuals whose  desires  have  generaUy  been  underrepresented 
m  the  legislative  and  executive  branches  and  whose  rights  often 
have  been  vindicated  in  the  anti-majoritarian  judicial  branch  - 
are  of  utmost  importance.*' 

Third,  the  crisis  in  the  federal  courts  is  essentially  a  resource 
allocation  question.  We  are  dealing  with  a  finite  resource  which 
must  be  allocated  to  those  needing  it  the  most  in  our  society 
Four  responses  are  available  to  the  legislator  and  one  further 
response  is  available  to  Utigants  and  their  legal  counsel: 

(1)  Expansion  of  the  resource; 

(2)  Substitution  for  the  scarce  resource  by  redirecting  litiga- 
tion to  alternative  dispute  resolution  institutions,  such  as 


21  U.S.  C!0NST.  trt.  VI,  J  2  provides: 

This  Constitution,  «nd  the  Ltws  of  the  United  States  which  shjiU  be  m»de  in 
Pursuance  Uiereof;  and  all  Treaties  made,  or  which  shall  be  made,  under  the 
Authority  of  the  Umted  SUtes,  shall  be  the  supreme  Law  of  the  Land:  and  the 
Judges  in  every  SUte  shall  be  bound  thereby;  any  Thing  in  the  Constitution  or 
Laws  of  any  SUte  to  the  Contrary  notwithstanding. 

at  uielp^d 'iSJll?^"""  ^'       H«ginbotham,  Jr.,  to  the  participants 

I  wish  this  conference  well.  I  hope  it  is  successful.  But  I  also  hope  that  the 
fiuiU  of  lU  miccesa  wJl  flow  not  just  to  judges,  not  just  to  Uwyera,  not  just  to 

V''"'  °^^^>  will  widom  be 

conference  like  this  -  the  weak,  the  poor,  the  powerless,  those 
who,  whether  they  hke  it  or  not,  are  inevitably  involved  in  the  process  and  the 
system  that  we  are  privUeged  to  preside  over. ...  Let  us  not  forget  them.  Let 
us  not.  m  our  zeal  to  reform  our  process,  make  the  powerless  into  victims  who 
,  can  secure  rebef  neither  ui  the  courts  nor  anywhere  else. 

feren«"S^S  S 15^"''  °'  """^  " 
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state  courts,  magistrates,  arbitrators,  mediators,  om- 
budsmen, or  neighborhood  justice  centers; 

(3)  Conservation  of  the  resource  by  eliminating  inefficiencies 
or  by  simplifying  procedures  and  threshold  barriers; 

(4)  Rationing  the  resource  by  limiting  availability  to  aOl 
litigants  or  by  barring  access  altogether  for  specific 
groups  of  individuals;'*  and 

(5)  Avoidance  of  the  resource  entirely." 

In  using  these  techniques,  members  of  the  House  and  Senate 
can  sh-ive  for  a  rational,  consistent,  economical,  and  compre- 
hensible judicial  system.  We  can  be  vigilant  in  avoiding  con- 
tradictory and  overlapping  legislation.  And  we  can  set  priorities 
and  use  considered  judgment  to  solve  court-related  problems 
and  promote  access  to  justice. 

In  formulating  a  national  program  for  the  delivery  of  justice, 
not  all  efforts  should  be  concentrated  on  any  one  of  the  five 
techniques,  nor  should  they  be  focused  entirely  on  the  federal 
judiciary .2«  The  state  courts  play  an  extremely  important  role  in 
our  justice  system.  They  are  closer  to  the  people  and  their  prob- 
lems; there  are  fifteen  times  the  number  of  state  judges  as 
federal;  the  state  judges  are  frequently  more  flexible  and  in- 
novative than  the  article  III  federal  judiciary.^^  Let  us  now  turn 


24  The  terminology  for  the  first  four  types  of  responses  was  used  by  i^ofessor  Burt 
Neubome  who  eloquenUy  represented  the  views  of  the  American  Civil  Liberties  Union 
during  the  House  Hearings  on  the  SUte  of  the  Judiciary  and  Access  to  Justice.  Hear* 
xng$  on  the  StaU  ofihi  Judiciary,  tupra  note  3,  at  112-18.  d,./...^. 

During  these  same  Hearings  Judge  Shirley  Hufstedler  seconded  Pr?w«wr 
Neubome's  analysis  by  explaining  that  Congress  "must  match  the  demands  agamst  tne 
resources,  assign  priorities  based  upon  an  evaluation  of  those  needs,  and  ration  acoess 
accordingly  "  /d  at  149.  See  generaUy  Posner,  An  Economic  Approach  to  Legal  Fro- 
cedure  and  Judicud  AdminUtration,  2  J.  Legal  Stod  339  (1973);  Landes.  An 
EcLmxc  Analysis  of  the  Courts,  14  J.  L.  &  Econ.  61  (1971);  Hazard,  Rationing 
Justice,  8  J.  L.  &  Econ.  1  (1965). 

25  This  last  technique  recognizes  that  the  spectnim  of  the  available  processes  for 
dispute  resolution  stretches  all  the  way  from  formal  adjudication  to  total  avoidance. 
Sander.  Varieties  ofDispuU  Processing,  70  F.R.D.  Ill,  11^(1976) 

26  Heanngs  on  the  StaU  ofOu  Judiciary,  supra  note  3.  at  112. 177  (sUtements  of 
Burt  Neuboms  and  Robert  J.  Sheran);  see  generaUy,  Sheran  &  Isaacman.  State  Cases 
Belong  in  StaU  CourU,  12  CreightON  L.  Rev.  1  (1978)  [hereinafter  cited  as  5A^ran  <fc 

^*27^^^  of  Warren  E  Burger  to  the  Second  National  Conference  of  the  Judiciary 
(March  19. 1978).  Williamsburg,  Va..  rtprinUd  in  StateCourts:  A  BUTPMNTPORTHE 
FirrURE  284. 285  {T.J.  Fetter  ed.  1978);  Brennan.  StaU  Constitutions  and  the  Protec* 
of  Individual  RighU,  90  Harv.  L.  Rev.  489  (1977). 
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to  the  five  available  responses  to  the  ubiquitous  overload  in  our 
judicial  system  and  its  insidious  effects  on  that  system. 

I.  Expansion 

One  of  the  most  popular  suggestions  for  reform  is  expansion 
of  the  number  of  judges.  In  this  context,  the  Ninety-fifth  Con- 
gress passed  legislation  creating  117  new  district  judgeships 
and  35  new  circuit  judgeships."  Today,  there  already  are 
several  proposals  to  create  still  more  new  districts  and  further 
judgeships.*" 

In  its  report,  the  House  Judiciary  Committee  found  that  the 
federal  judiciary  cannot  be  expanded  indeterminably  without 
impairing  its  high  quality."  What  has  been  accomplished  by  a 
relatively  small  and  intimate  group  of  individuals  will  not 
necessarily  be  accomplished  by  a  large  bureaucracy  of  faceless 
federal  judges.  For  one  thing,  it  is  likely  that  recruitment  of 
qualified  individuals  will  be  made  more  difficult  as  the  federal 
judiciary  increases  in  size.  Equally  important,  expansion  of  the 
resource  does  not  cure  the  malady  of  court  overload."  Rather, 
as  in  the  energy  area,  expansion  has  its  limits  as  a  solution. 
Lawyers  and  litigants  will  seize  upon  the  time  of  the  new  judge 
in  town,  who  will  quickly  become  overloaded.  Already,  for  ex- 
ample, the  Department  of  Justice  has  asked  Congress  for  more 

^^u-  k  S       ^  3(a),  92  SUt.  1629.30. 1632  (1978).  This  bUl  w«s  «p. 

proved  by  the  President  on  October  29, 1978.  xii»umw«.p- 

M  ^iQ7Q^"f  l»'.Sess.(1979),  125  CONaREC.H1003  (diily  ed.  Feb. 

nf;.  H  V'q*7i  !.  ^c.l^o^  ■  ^S'^^'^  <^"'"<='  ^o""  ^«  southwestern  district  of  C«lifor- 
M'.\-nl"'  H      •  CONO.  REC.  H2354  (daily  ed.  Apr.  25. 

c   »  ^  i^'^'^^f  new  judicaaJ  district  for  the  southwestern  district  of  New  York. 
A  l"^-v-  ^^.^5^'       C""*-  2d  Sess.  (1978).  This  KKument  was  first 

made  by  Felix  Frankfurter  in  1928.  He  observed: 

A  powerful  judiciary  implies  a  relatively  small  number  of  judges.  Honorific 
motives  of  distinction  have  drawn  even  to  the  lower  federal  bench  Uwyers  of 
the  highest  quality  and  thereby  built  up  a  public  confidence  comparable  to  the 
feelings  of  Englishmen  for  their  judges.  Signs  are  not  wanting  that  an  enlarge- 
ment of  the  federal  judiciary  does  not  make  for  maintenance  of  iU  great  tradi- 
tions. ... 

Frankfurter,  ZKiiriiutum  of  Judicial  Power  Between  United  Statet  and  StaU  CourU 
13  COR.'JEtL  L.Q.  499, 515  (1928).  It  must  be  admitted  that  Frankfurtei^^SMS 
ZZ.^!}^  '""^  ^'Y'  uncritically  accepted  by  legal  commentator!  -  has  never  been 
supported  by  empirical  evidence. 
31  See  H.R.  Rep.  No.  95-893,  95th  Cong.,  2d  Sess.  (1978). 
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prosecutors  to  pursue  cases  in  the  new  courts.'^  Thus,  a  new 
judgeship  —  important  as  it  may  be  to  protecting  federally 
created  rights  and  enforcing  federal  laws'  —  is  a  bit  like  a 
parking  lot  built  to  solve  the  problem  of  traffic  congestion  in  an 
expanding  downtown  area.  Soon  the  lot  v/ill  be  full 

In  addition,  creation  of  a  federal  judgeship  is  an  irreversible 
decision.  A  judge  appointed  pursuant  to  article  III  of  the  Consti- 
tution possesses  lifetime  tenure  and  therefore  is  removable 
from  office  only  by  impeachment.  A  decreasing  caseload  is 
clearly  not  an  adequate  reason  to  abolish  a  judicial  position.^' 
Moreover,  the  federal  judiciary  is  a  pyramid,  with  the  district 
courts  forming  the  base,  the  circuit  courts  in  the  middle  and  the 
Supreme  Court  at  the  apex.  Creation  of  new  judgeships  — 
always  at  the  district  and  circuit  layers  and  never  at  the  apex  — 
results  in  funneling  more  and  more  cases  up  the  appfellate  struc- 
ture and  ultimately  to  the  beleaguered  Supreme  Court.'*  Thus, 
if  something  is  not  done  for  the  High  Court,  such  as  providing  it 
with  more  staff  or  abolishing  its  mandatory  jurisdiction,'^  its 
burdens  will  grow.  Already,  most  certiorari  petitions  are  han- 
dled by  law  clerks  and  are  never  seen  by  all  the  justices.  The 
growing  burden  on  the  Court  either  will  cause  it  to  act  to  con- 
trol the  flood  of  cases  flowing  in  or  will  reduce  respect  for  that 
institution  when  it  is  unable  to  maintain  expected  levels  of  ex- 
cellence.'* 

Large  numbers  of  lower  court  judges  also  produce  inconsis- 
tent and  conflicting  decisions,  ultimately  breeding  more  litiga- 
tion as  astute  lawyers  ask  the  appellate  courts  for  resolution  of 

32  1980  Authorization  Raqucst,  U.S.  Department  of  Justice  (unpublished). 

33  For  further  discussion  of  this  important  consideration,  see  Sheran  &  haacman. 
«ipro  note  26»  at  IL 

34  See  Huf stedler,  New  Blocks  for  Old  Pyramids.  Reshaping  the  J  udiaal  Systm,  44 
S.  Cau  L.  rev.  901  (1971).  Judge  Hufstedler  observes;  "A  judicial  system  cannot  be  ex- 
panded horizontally  beyond  the  capacity  of  the  next  tier  to  process  the  added  cases  For 
that  reason^  district  courta  cannot  be  indefinitely  expanded,  unless  access  to  the  ap- 
pellate court*  is  correspondingly  curtailed.*'  Hearings  on  iht  State  of  the  Judiciary, 
supra  note  3,  at  149.  ^    ^  ^      .     .        j  u 

36  Abolition  of  the  mandatory  jurisdiction  of  the  Supreme  Court  is  advocated  by 
many  commenUtors  and  commissions.  See,  s.g.,  Needs  of  the  Feoer.\l  Coi'RT$.  supra 
note  3.  As  the  base  of  the  pyramid  continues  to  expand,  creation  of  a  National  Court  of 
Appeals  at  the  apex  becomes  a  more  attractive  idea. 

36  See  Heanngs  on  the  StaU  of  the  Judiciary,  supra  note  3.  at  242  (sUtement  of 
Robert  H.  Bork). 
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the  conflicts.*^  In  brief,  it  is  rather  shortsighted  of  those  who 
constantly  advise  creating  new  judgeships  as  a  sole  solution  to 
court  overload  not  to  come  forward  with  further  solutions  for 
the  secondary  problems  which  necessarily  arise.  It  is  impera- 
tive, therefore,  that  other  techniques  be  applied  as  well. 


The  best  way  to  search  for  alternative  techniques  within  our 
constitutional  and  federal  system  is  for  Congress  to  examine 
the  needs  of  all  the  residents  of  this  country  and  then  to  balance 
those  needs  against  the  inventory  of  existing  resources.  Since 
there  already  are  existing  dispute-processing  techniques  and  in- 
stitutions which  have  stood  the  stringent  test  of  time,  use  of 
these  institutions  or  techniques  as  substitution  devices  im- 
mediately comes  to  mind.  Three  mechanisms  to  complement  the 
article  III  federal  judiciary  have  been  suggested:  the  use  of  the 
state  court  systems  to  resolve  cases  falling  within  their  exper- 
tise; increased  reliance  on  United  States  magistrates,  with  the 
consent  of  the  parties,  to  try  certain  types  of  criminal  and  civil 
cases;  and  increased  reliance  on  arbitration." 

In  a  discussion  of  these  substitution  devices,  several  concep- 
tual precepts  should  be  kept  in  mind.  First,  Congress  must  be 
extremely  sensitive  to  the  r  3eds  of  litigants.  Shunting  of  the 


37  /i«t251. 


II.  Substitution 
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wrong  types  of  cases  to  unqualified  or  insensitive  forums 
amounts  to  a  clear  and  simple  denial  of  access  to  justice.'*  Thus, 
Congress  must  make  a  threshold  determination  that  the  substi- 
tution device  is  as  able  as  the  article  III  federal  court  to  satisfy 
its  newly  delegated  functions.*^  In  makirs  this  determination, 
standards  for  awarding  high  and  low  priorities  must  be  set.  In 
the  highest  priority  should  be  placed  those  cases  in  which  there 
is  a  nationally  recognized  or  established  social  need  for  resolu- 
tion of  the  dispute  by  a  tenured  judge,  or  in  the  alternative,  in 
which  the  federal  judge  possesses  unique  qualifications  to  re- 
solve the  controversy.*^  This  is  an  easy  task.  Federal  judges 
perform  their  most  importar'  function  in  deciding  cases  that 
fall  within  the  traditional  federal  subject  matter  areas  such  as 
copyright,  admiralty,  and  bankruptcy;  in  protecting  the  basic 
civil  and  constitutional  rights  of  residents  of  this  country;  in 
speedily  resolving  violations  of  the  federal  criminal  laws;  in  in- 
terpreting and  applying  lederal  laws  dealing  with  labor,  anti- 
trust, and  securities;  and  in  resolving  newly  identified  rights  in 
an  ever  changing  democratic  society  such  as  those  which  relate 
to  privacy,  welfare,  occupational  safety,  consumer  affairs,  and 
the  environment.*^  in  the  lowest  priority,  as  aptly  observed  by 
Judge  Shirley  Hufstedler,  should  be  placed 

controversies  that  are  exacerbated  rather  than  resolved  by 
judicial  proceedings  and  those  that,  though  not  worsened,  do 
not  yield  to  the  remedies  that  courts  can  effectively  ad- 
minister. In  the  context  of  the  federal  system,  the  lowest 
priority  should  be  assigned  to  those  controversies  that  can  be 
just  as  well  or  better  handled  by  the  state  court  systems.*^ 

Second,  there  should  only  be  a  choice  of  one  forum  per  liti- 
gant. The  choice  of  separate  and  overlapping  judicial  forums  is  a 
luxury  our  justice  system  can  no  longer  afford.  Third,  unless  re- 


39  Hearings  on  the  StaU  of  the  Judiciary,  supra  note  3,  at  112  (statement  of  Burt 
Neubome), 

40  Id  at  149  (statement  of  Shirley  M.  Hufstedler). 

41  Friendly,  supra  note  3,  at  13-14. 

12 /d  at  197-98.  ,  , 

43  I^eanngs  on  the  StaU  of  the  Judiciary,  supra  note  3,  at  149  (statement  of  Shirley 

M.  Hufstedler).  _,.  . .  u 

To  paraphrase  Judge  Friendly,  presumably  there  is  no  disagreement  with  such 

statements,  the  troubles  come  with  the  application!  See  Friendly,  supra  note  3.  at  14. 
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quired  by  federalism  or  the  historical  background  and  present 
day  expertise  of  the  dispute-resolving  institution,  there  should 
not  be  arbitrary  categorization  of  the  types  of  cases  assigned  to 
the  substitute  forum.  This  is  necessary  to  prevent  the  creation 
of  dual  systems  of  justice  and  the  accidental  formation  of  "poor 
persons'  "  courts.  Fourth,  establishing  the  criteria  and  making 
the  decisions  are  determinations  for  the  legislative  branch  of 
government.  It  is  within  neither  the  competence  nor  the  dele- 
gated authority  of  the  unelected  members  of  the  judicial  branch 
to  do  so.  In  this  regard,  the  procedural  decisions  of  the  Supreme 
Court  which  dramatically  shift  certain  types  of  cases  back  to  the 
state  courts  deserve  legislative  reconsideration  as  to  whether 
they  have  support  from  our  constitutional  system  of  govern- 
ment.^* 

A.  Diversity  of  Citizenship  Jurisdictim 
The  framers  of  the  Constitution  explicitly  rejected  arguments 
that  article  III  should  confer  direct  congressional  oversight 
authority  over  the  state  courts."  Nonetheless,  today  the  United 
States  Congress  has  a  very  direct  interest  in  the  quality  of 
justice  rendered  at  the  state  court  level.  Under  the  federal  Con- 
stitution, state  courts  share  general  responsibility  with  the 
federal  courts  for  enforcing  the  Constitution  and  the  laws  of  the 
United  States  made  under  the  Constitution."  Islands  of  concur- 
rent jurisdiction  exist  bet^veen  the  state  and  federal  systems. 
Likewise,  there  are  federal  funding  programs  to  aid  state 
courts,  and  there  are  formal  mechanisms  for  communications 
between  the  two  systems.'*-  The  overall  federal  interest  in  fair 

n  ™  nq7fi\'"^HT"  Supreme  Court's  decisions  in  Francis  v.  Henderson,  425 
LntL  'ffilf^  H-      (1976),  Senator  Gaylord  Nelson  com- 

Tn!.  tj-  ^V^^^l  decisions  represent  x  significant  incursion  on  the  constitutional  power 
«nd  obhption  of  Congress,  under  article  III  of  the  Constitution  to  define  the  lunsdic 
^on  of  the  Federal  courts."  See  H.R.  2201. 96th  Cong.,  1st  Sess.  (1979)  (Ka^tenmemr . 
y  yi(M>wajt, Federal JunsdicU<m.LegUlalive& Judicial Chanae  28rA<;FW  Rp!;  t 
REV  517  (1978).  See  123  CONC  ReC.  S6026  (daily  ed.  Apr.  20  l977) 

45  The  Federalist  No.  81  (Hamilton). 

46  See  note  21  svpra, 

.,.11,3?%?*''°"*'  ^^"^^  ^  "^^^^  substantial  federal  financial 

Ihf^ul  T   ""K^essionally  appropriated  funds  are  channelled  to  the  state  courts 
through  the  Law  Enforcement  Assistance  Administration. 
Thirty.seven  sut«-federal  judicial  councils  now  provide  formal  channels  vf  com- 
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and  equal  justice  at  the  state  level  is  analogous  to  federal  in- 
terest in  quality  health  care  or  education  at  the  state  level. 
From  the  viewpoint  of  the  citizen-consumer,  the  distinction  be- 
tween state  and  federal  courts  is  a  difference  without  meaning. 
The  litigant  knows  he  has  a  problem  which  must  be  solved  - 
sometimes  by  resorting  to  litigation.  Whether  the  controversy 
is  managed  by  a  federal  or  a  state  judge,  the  citizen's  demand 
for  fair,  expeditious,  and  inexpensive  justice  is  exactly  the 
same.''^  This  is  critically  important  now  since,  in  a  time  of  stress 
in  our  judicial  system,  it  becomes  essential  that  Congress  strike 
"a  proper  jurisdictional  balance  between  federal  and  state  court 
systems,  assigning  to  each  system  those  cases  most  appropriate 
in  light  of  the  basic  principles  of  federalism."" 

The  legislative  proposal  to  abolish  federal  diversity  of  citizen- 
ship jurisdiction,  and  further,  to  abolish  the  existing  amount  in 
controversy  requirement  in  federal  question  cases,  is  just  such 
an  initiative.  This  legislation  passed  the  House  of  Representa- 
tives during  the  Ninety-fifth  Congress,  and  unfortunately,  nar- 
rowly missed  being  enacted  into  law  because  of  the  opposition 
of  several  key  senators.^"  An  identical  bill,  introduced  in  the 
House  as  H.R.  2202,  is  supported  by  the  Administration  and  by 
such  diverse  organizations  as  the  Judicial  Conference  of  the 
United  States,  the  state  courts,  the  NAACP  Legal  Defense 
Fund,  public  interest  and  legal  aid  groups,  as  well  as  many  legal 
scholars.  A  listing  of  the  twentieth  century  critics  of  diversity 

munication  between  the  state  and  federal  courts.  With  no  budgets,  no  staffs,  and  no 
central  organizations,  these  councils  nonetheless  succeed  in  discussing  questions  of 

mutual  concern.  „   .  .  ^  ,„j„„i 

In  addition,  the  Conference  of  (sUte)  Chief  Justices  has  a  committee  on  state-federa^ 
relations  and  concerns  itself  with  important  matters  affecting  both  the  state  and  federal 
svstcins 

48  See  Hearings  on  the  StaU  of  the  Judiciary,  supra  note  3.  at  178  (statement  of 
Robert  J.  Sheran). 

49  Ali.  Study  of  the  Division  of  Jurisdiction  Between  State  and  Federal 
Courts  ix  (1969)  (statement  of  Chief  Justice  Earl  Warren).  ^ 

50  H  R.  9622, 95th  Cong.,  2d  Sess.  (1?'78),  passed  the  House  on  the  suspension  calen- 
dar on  February  28,  1978,  by  a  vote  of  266-133.  For  a  history  of  this  legislation,  see 
Hearings  on  S.  20H,  S.  2S89,  and  H.R.  9622  Before  the  Subcomm.  on  Improvements  in 
Judicial  Machinery  of  the  SenaU  Comm.  on  the  Judiciary,  95th  Cong.,  2d  Sess.  15 
(1978)  (Statement  of  Robert  Kastenmeier)  (hereinafter  cited  as  SenaU  Heamngs  on 
Federal  Diversity  of  Citizenship  Jurisdictim^.  See  Scott  Blocks  a  BiU  xn  CommitUe 

Q  "ith  Rare  Solo  Fililmster,  Washington  Star,  Sept.  29, 1978,  at  A-3,  col.  5. 
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jurisdiction,  implicit  supporters  of  this  legislation,  reads  like  a 
lawyer's  Hall  of  Fame:  Roscoe  Pound,"  Louis  D.  Brandeis, 
Charles  William  Eliot,"  Felix  Frankfurter,"  Robert  H.' 
Jackson,"  Henry  Friendly,  Charies  Alan  Wright,  Warren  E. 
Burger,  Earl  Warren,  Robert  H.  Bork,  and  Griffin  B.  Bell." 
The  strongest  opposition  has  been  generated  by  well  organized 
trial  attorneys  through  their  bar  associations."  Their  views, 
somewhat  slow  in  being  enunciated  during  the  last  Congress) 
are  now  clearly  and  vigorously  stated.  Basically,  the  bar  likes 
forum  shoppmg.  The  practicing  plaintiffs  bar  perceives  the 
federal  forum  as  being  the  source  of  higher  verdicts;  the  defend- 
ant's bar  sometimes  uses,  by  removal  to  federal  court,  the 
choice  of  forum  to  delay  the  outcome  of  litigation.  Thus,  any 
legislative  attempt  to  modify  diversity  meets  vociferous  opposi- 
tion from  those  who  believe  that  they  have  a  vested  interest  in 

51  As  early  as  1906,  Pound  described  diversity  jurisdiction  as  "archaic."  Address  on 
tte  Causes  of  Popular  Dissatisfaction  with  the  Administration  of  Justice  to  the 

35  F.R.D.  273  (1964).  When  Pound  gave  his  famou.  speech  Li  1906,  members  of  the 
oiTB^ized  bar  were  so  em^ed  that  they  accused  him  of  attempting  "to  destroy  that 
which  the  wisdom  of  centuries  has  evolved."  There  even  were  concerted  attempts  to 
M*lj<S  362 So)  ^'  ^'*°*™  °^  American  Uw:  The  Lav 

62  Pound,  Brandeis,  and  Eliot  wer#  members  of  a  committee  that  questioned  diver- 
friendly.  Marching  Into  the  Third  Century,  16  The  Judges'  J 

o,  8  (1977). 

53  See  Lumbermen's  Mut.  Cas.  Co.  v.  Elbert,  348  U.S.  48, 53-60  {1954){Franklurter 
J.,  concurring).  ' 

(msf  '^^  Supreme  Court  in  the  American  System  of  Government  37 

55  The  views  of  Friendly,  Wright,  Burger,  Bork,  and  Bell  are  reprinted  in  Heanngs 
on  theStatt  of  the  Judiciary,  supra  note  3,  and  in  Hearings  on  Diversity  of  Citizenship 
JunsdxctwnJMagutraUs  R>^orm  Before  the  Subcomm.  on  Courts,  Civil  Liberties  ar& 
Mo?^  f?^**^  of/^'y^/ftf^  Heme  Comm.  on  the  Judiciary,  95th  Cong.,  ist 
XrtiilS]  "  ^^^^         Hearings  on  Diversity  ofCitv^hip 

.t  M  of  Citizenship  Jurisdiction,  supra  note  55, 

at  68-83, 230-46  (statements  of  Robert  G.  Begam  and  John  P.  Frank);  SenaUHeanngs 
,7^  .^**^"^  o/  Ct^»wm«Atp  Jurisdiction,  supra  note  50,  at  28-44,  138.48. 
161-70  (statements  of  John  P.  Frank,  Robert  G.  Begam,  and  Stephen  A.  Trimble). 

It  IS  interesting  to  note  that  the  Association  of  Trial  Lawyers  of  America  has  even  re- 
tamed  a  prestigious  Washiiijgton,  D.C.,  public  relations  firm  to  represent  the  interests 
onts  members  on  this  legislation,  as  it  did  for  no-fault  legislation. 
fJ^  °Pf  bar  Msociation  (The  Chicago  Council  of  Uwyers)  is  on  record  as 

favonng  the  abolition  of  diversitv  jurisdiction. 

r""^?  °^     .^^^'..o^        opposing  the  abolition  of  diversity,  see 
traiK,  The  Case  for  Diversity  Jurudictum,  16  Harv.  J.  Legis  (1979). 
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maintaining  for  their  own  advantage,  the  widest  choice  of 
forum."  Put  differently  with  the  same  meaning  by  a  famous 
sociologist,  "At  the  same  time  that  we  like  to  change,  we  are  at- 
tached to  what  we  like  and  we  cannot  separate  ourselves  from  it 
without  difficulty.""  . 

In  spite  of  the  organized  opposition  of  the  bar,  it  is  clear  that 
the  diversity  jurisdiction  of  the  federal  courts  is  an  idea  whose 
time  has  passed."  The  conditions  that  existed  when  diversity 
was  created  in  1789  are  vastly  changed  today.  An  analysis  of 
present  facts,  statistics,  and  theories  by  those  in  the  legislative 
branch  lends  overwhelming  support  to  the  proposition  that 
diversity  ought  to  be  abolished.  There  is  little  firm  evidence  to 
contradict  the  premise  upon  which  the  abolition  of  diversity  is 
based:  that  state  law  questions  ought  to  be  resolved  in  the  state 
courts  and  that  questions  arising  under  federal  laws,  treaties, 
or  Constitution  ought  to  be  resolved  in  federal  court.«o  As  con- 

57  13  C  A  Wright.  A.  Miller  &  E.  Cooper,  Federal  Practice  and  Procedure  $ 
3W1  (1975).  Among  the  backers  of  diversity  are  many  successful  attorneys  who  make 
"Mancloje-budget"  or  "states'  rights"  speeches  by  night  but  want  to  their  cases 
by  dj!  m  thSS  courts.  C.  McCkiwAN.  ThTorganization  of  Judicial  Power  JN  the 

""I^TdSeuSS  dSon  of  Labor  in  Society  254  (trans.  G.  Simpson  1933).  In 
,  dmila^  fMhion.  .  well-known  economist  observes/'People  have  an  endunng  ten^^^^^^^ 
to3t<ct  what  they  have. . . ."  J.  K.  Galbraith.  The  Age  of  Uncertain^  11  (1977) 

59  S  H Trep.  NO.  95-893. 95th  Cong..  2d  Sess,  ^ °"u£ 
reasons  for  diversity  jurisdiction  have  long  »in<^  disappeared  Judge  E  m 
cSan  of  the  imjwrtant  Court  Administration  Committee  of  the  Judicial  Conference 
oflhXted  SUteV^ agrees:  "Whatever  justification  that  exited  for  lU  ex^tence  has 
daappear^'  Hunter?F«d^i  Diversity  Jurisdictim:  Tht  Unnecessary  Precaution, 
4S  U  MO  Kan  City  L.  Rev,  347, 356  (1978).  „    ^    ,  , 

60  'Supporters  of  diversity  also  contend  that  there  is  an  ^^°"^°%f±f}'°'}^y,^^ 
in  having  two  systems  in  interchange.  See  1977 House  Heanm  <ynmv^}ty£Citi^^^ 

Jurisdiction,  supra  note  55.  at  233  (sUtement  of  John  P.  Frank)  Thisynent.s 
msubstontia!;  with  the  proliferation  of  federal  statutes  and  the  growth  of  federa^  com- 
Zn  law.  federal  judges  are  not  in  any  danger  of  becoming  narrow  technicums  nor  do 
lawera  I«ve  to  wait  for  the  fortuitous  circumstance  of  a  diversity  case  to  get  into 
fSco^  MoiJTer.  the  political  goal  of  the  VStem  is  not  to  ^^^^^P'J^^'l^, 
aiS  corporate  Uwyers;  it  is  to  resolve  cases  in  an  expeditious,  consistent,  and  fau-  man- 
ner iSSth^r  axglent  is  that  diversity  jurisdiction  L  the  equivalent  of  a  socisd  welfare 
;  ira^.  S«C  &  Weckstein.  Diversity  Miction:  «'«^ 
13  Tex.  L  Rev  1(1964).  This  is  totally  specious.  Diversityjunsdiction.  whose  benefits 
Sow  pnmkrily  to  attorneys  on  contingent  fees  and  to  major  corporations,  can  hardly  be 
KSd  as  having  anything  to  do  with  the  social  welfare.  Even  assuming  that  a 
SSf S c"uld  be  m«lVin  this  regard,  with  the  Proposition  13  and  balancethe- 
budget  eraiTpon  us,  a  "social  welfare"  program  of  this  sort  should  be  the  first  to  go.  It 
certainlv  should  not  supplant  more  meamngful  programs.  ,  ,  .. 

FSVebut?lj  of  other Iriv^      arguments  offer.<i  by  the  bar  in  support  of  diversity 
^ '  risdiction,  see  Friendly,  supra  note  3,  at  146-49. 
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eluded  in  the  House  Report,  the  proposal  frees  the  federal 
courts  from  the  shackles  of  congestion  to  do  the  job  they  do 
best: 

adjudicating  disputes  in  traditional  federal  subject  matter 
areas  such  as  copyright,  patents,  trademarks,  commerce, 
bankruptcy,  antitrust,  and  admiralty;  rendering  speedy 
criminal  justice  for  those  accused  of  crimes;  protecting  the 
basic  civil  and  constitutional  liberties  of  all  citizens;  and 
resolving  vital  and  often  recently  identified  rights  (and 
sometimes  rights  not  yet  identified  by  the  legislative  branch) 
which  relate  to  welfare,  occupational  safety,  the  environ- 
ment, consumerism,  and  privacy.*^ 

The  legislation  is  not,  as  some  have  argued,*^  merely  a  means 
to  alleviate  congestion  in  the  federal  courts.  While  it  removes 
nearly  32,000  cases  from  the  federal  forum,"  it  does  much 
more.  It  is  an  improvement  of  the  American  legal  system.  Three 
characteristics  of  a  democratic  legal  system  are  that  judicial 
decisions  are  rendered  in  a  consistent  manner,  litigants  are  ac- 
corded equal  application  of  the  laws,  and,  to  the  extent  possible, 
the  system  is  comprehensible  to  ordinary  citizens.  The  concur- 
rent diversity  of  citizenship  jurisdiction  of  the  federal  and  state 
courts  satisfies  none  of  these  principles.  On  the  contrary,  it  con- 
tributes ~  especially  when  manipulated  by  intelligent  lawyers 
~  to  inconsistent  decision  making,  unequal  protection  of  the 
laws,  and  an  incomprehensible  judicial  system.** 
The  abolition  of  diversity  jurisdiction  will  alleviate  these  prob- 


61  H.R.  Rep  Na  95-893,  95th  Cong.,  2d  Sess.  (1978). 

62  Hearings  on  Diversity  of  Citizenship  JurisdictxomJMagistrates  Refcrrm  Before  tne 
Subccmm  on  Courts,  Ciinl  Liberties  and  the  Administration  of  Justice  oj  the  House 
Coram  ^^JheJwiidary,  96th  Cong.,  1st  Sess.  (1979)  (statemenis  of  Robert  G  Begam. 
Edward  W  MuJIinix,  and  John  C.  Shepherd)  [hereinafter  cited  as  im  Houst  deamm 
on  Diversity  Jurisdiction/Magistrates  Reform]. 

63  (1978]  Dm.  Admin.  Off.  U.S.  Ct,  Rep  A-16  table  C2. 

64  1979  House  Hearings  on  Diversity  Jurisdxtior/MagistraUa  Reform,  supra  note 
62  (statement  of  Thonias  D.  Rowe,  Jr.).  For  a  more  m-depth  analysis  ihity  proposi- 
tion, tee  Professor  Rowers  excellent  article,  PCowe,  Aboli^hino  Diversity  Junsaiction. 
rontive  Side  Effects  and  Potential  for  Further  Rejonns.  9^^         L.  Rev  963  1^79}, 

V  is  not  surprising  that  many  lawyers  support  a  legai  doctrine  which  leads  to 
technicalities  ^consistencies,  and  irrationalities  in  the  legal  system.  One  respected 
author  has  identified  these  items  as  part  of  the  'continuous  growtH  of  iit  *>ec/inicai 
ment  m  the  iaw.  and  hence  of  its  character  as  a  specialists'  domain.'*  Max  Wkbeh  on 
Uw,  Ecomvn  and  Society  321  iM.  Rheinstein  ed.  1954). 
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lems  by  reducing  the  possibility  of  conflicts  between  the  state 
and  federal  courts.®^  Further,  elimination  of  diversity  accords 
state  court  systems  a  respected  and  well-deserved  role  in  the 
American  judicial  system.  This  is  not,  however,  a  states'  rights 
issue.  The  independence  of  the  state  courts  and  their  distinctive 
role  in  our  national  judicial  system  is  long-standing  and  virtually 
indestructible  at  this  point.  The  proposition  that  the  "National 
Government  will  fare  best  if  the  States  and  their  institutions  are 
left  to  perform  their  separate  functions  in  their  separate  ways'' 
does  "not  mean  a  blind  deference  to  States'  Rights  any  more 
than  it  means  centralization  of  control  over  every  important 
issue  in  our  National  Government  and  its  courts.  The  state 
and  federal  courts  must  work  together  in  search  of  a  common 
objective  fair,  speedy,  and  cost-effective  access  to  justice  for 
all  individuals.  This  was  the  goal  of  the  framers  and  it  must  be 
our  goal  today. 

There  is  no  reason  to  believe  that  the  state  courts  cannot 
resolve  fairly  these  state  law  questions.®^  The  state  judicial 
systems,  as  characterized  by  the  Conference  of  Chief  Justices, 
are  ready,  willing,  and  able  to  accept  the  diversity  cases 
presently  filed  in  the  federal  courts  based  solely  on  the  for- 
tuitous circumstance  of  out-of-state  citizenship/*  A  recent 
study  conducted  by  the  National  Center  for  State  Courts  con- 
firms that  state  courts  have  the  manpower  to  handle  a  heavier 
case  load.®*  If  this  were  otherwise,  one  would  have  to  think 
twice  about  this  significant  legislation.  Even  assuming,  but  not 


65  C.  McGowAN,  The  Organization  of  Judicial  Power  in  the  Federal  Courts  83 
(1969). 

66  Younger  v.  Harris,  401  U.S.  37,  44  (1971).  See  also  Texas  v.  White  74  U.S.  (7 
Wall.)  700  (1868). 

67  In  Ene  R.R.  v.  Tompkins,  304  U.S.  64  (1938),  the  Supreme  Court  held  that  the 
federal  courts  must  apply  the  substantive  law  of  the  states  in  diversity  cases.  However, 
th?  federal  courts  m  such  cases  are  not  allowed  authoritatively  to  determine  state  law, 
ouy  the  state  courts  can  do  this.  For  further  discussion  of  the  Erie  doctrine  and  its  cor- 
rosive effects  on  the  federal  and  state  courts,  see  Letter  from  Henry  J.  Friendly  to 
Robert  W.  Kastenmeier  (November  4,  1978),  reprinUd  in  1977  House  Hearings  on 
Dtversxty  of  Citizenship  JurudictioTi,  supra  note  55,  at  377.  See  197T  House  Hearings 
on  Diversity  uf  Citizenship  Jurudiction,  supra  note  55,  at  1 42  (statement  of  Edward  T. 
Gignoux).  See  also  Employers  Liab.  Assurance  Corp.  v.  Travelers  Ins.  Co.,  411  F.2d 
862,  865^6  (2d  Cir.  1969). 

68  Resolution  of  the  Conference  of  Chief  Justices  (Aug.  3, 1977),  reprinted  m  Hear- 
ings on  the  State  of  the  Judiciary,  supra  note  3.  at  519. 

/JP  ^lango  &  Blair,  The  Relative  Impact  of  Diversity  Cases  on  State  Tnal  Courts,  2 
g|^QURTJ.20(1978). 
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admitting,  that  some  of  the  state  courts  are  not  as  capable  of 
providing  the  same  quality  of  justice  as  their  federal  counter- 
parts, or  that  there  are  longer  delays  in  some  state  courts  in  ur- 
ban areas,  the  solution  is  not  to  allow  over  30,000  diversity 
cases  to  be  filed  in  the  federal  courts,  but  rather  to  commit  time 
and  resources  to  improving  the  quality  of  state-administered 
justice. 

Irrespective  of  the  abolition  of  diversity  jurisdiction,  another 
proposition  warrants  attention.  Serious  thought  should  be  given 
to  creation  of  a  national  program  of  assistance  to  state  courts, 
possibly  along  the  lines  of  an  independent  Legal  Services  Cor- 
poration. This  program  would  grant  monies  to  state  court 
systems  so  that  they  could  maintain  and  improve  the  quality  of 
their  justice  at  the  same  rate  as  the  federal  courts.  In  the  in- 
terim, there  must  be  continued  coordination  and  cooperation 
between  the  federal  and  state  judiciaries  in  areas  of  mutual  con- 
cern. Neither  of  these  propositions  means  that  the  federal 
government  should  get  into  the  job  of  regulating  state-ad- 
ministered justice.  Rather,  it  signifies  that  the  appropriate  con- 
gressional role  is  to  allow  the  states  to  advance  the  initiative,  as 
has  been  done,7o  and  then  to  examine  the  idea.  It  also  means 
that  the  state  and  federal  governments  have  concomitant 
obligations  to  provide  high  quality  justice  to  all. 

The  Ninety-fifth  Congress  did  act  to  provide  aid  to  the  states 
in  this  regard.  The  Senate  passed  legislation  designed  to  give 
states  seed  money  to  experiment  with  the  resolution  of  minor 
disput«s.^i  The  legislation  also  provided  for  the  creation  of  a 
dispute  resolution  resource  center  within  the  Department  of 
Justice  to  coordinate  information  about  the  resolution  of  minor 
disputes  and  to  disseminate  that  information  to  interested  in- 
dividuals and  states.  Unfortunately,  this  proposal  narrowly 
missed  passage  by  the  House  on  its  suspension  calendar.  ^2  The 

70  Report  to  the  Conference  of  Chief  Justices  from  the  Ttsk  Force  on  a  State  Court 
Improvement  Act  (February.  1 , 1 979)  (unpublished).  SeeaUo  Hearings  on  the  StaU  of  the 
Judiciary,  supra  note  3,  at  181-82  (statement  of  Robert  J.  Sheran). 

71  S,  957,  95th  Cong.,  2d  Sess.  (1978)  (referred  to  as  the  Dispute  Resolution  Act) 
ptssed  the  Senate  on  June  29, 1978.  For  an  explanation  of  thi«  legislation  see  Hearings 
on  the  Dispute  Resolution  Act  (S.  957)  Before  the  Subcomm.  on  Courts,  Civil  Liberties 
and  th^  Administration  of  Justice  of  the  House  Comnu  on  the  Judiciary,  95th  Cong.,  2d 
^ss.  (1978)  (sUtemcnts  of  Edward  M.  Kennedy  and  Daniel  J.  Meador). 

p"  72  S.  957,  as  amended,  failed  under  luapension  of  the  rules  consideration  by  a  vote  of 
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House  Judiciary  Subcommittee  on  Courts,  Civil  Liberties  and 
the  Administration  of  Justice,  however,  did  put  its  stamp  of  ap- 
proval on  the  legislation,  as  did  the  House  Committee  on  Inter- 
state and  Foreign  Commerce."^^  Similar  legislation  has  been 
reintroduced  during  the  Ninety-sixth  Congress,  has  passed  the 
Senate,  and  thus  far  has  received  favorable  treatment  in  the 
House,^* 

B,  Magistrates  Reform 

A  second  substitution  measure  also  relies  on  an  existing  in- 
stitution: the  United  States  magistrate.  Virtually  every 
common-law  judicial  system  has  subordinate  judicial  officers 
who  act  to  meet  the  ebb  and  flow  of  societal  demands  made 
upon  judicial  institutions.^^  The  United  States  magistrate  is 
such  an  officer. 

The  federal  magistrates  system  was  created  by  enabling  legis- 
lation in  1968,^®  It  built  upon  the  existing  foundation  of  the 
United  States  commissioner  system  which  had  been  in  exist- 
ence since  1793,"  The  1968  Act,  an  effort  co  ^'reform  the  first 
echelon  of  the  Federal  judiciary  into  an  effective  component  of 
a  modern  scheme  of  justice,     created  a  new  tier  of  judicial  of- 


224-166  (a  two-thirds  majority  being  needed).  124  Cong.  Rec.  H12,607  (daily  ed.  Oct. 
12.1978). 

73  The  Subcommittee  on  Courts,  Civil  Liberties  and  the  Administration  of  Justice 
reported  out  an  amended  version  of  the  bill  on  September  19, 1978,  the  Committee  on 
Interstate  and  Foreign  Commerce  reported  an  almost  identical  version  on  September 
28,  1978.  H.R.  REP.  No.  95-1654.  95th  Cong.,  2d  Sess.  pt.  1  (1978). 

74  H.R  2863, 96th  Cong.,  1st  Sess.  (1979),  125  Cong.  Rec.  H  1328  (daily  ed.  Mar.  13, 
1979)  (Kastenmcier,  for  himself,  et  a/.),  H.R.  3719,  96th  Cong.,  1st  Sess.  (1979),  125 
Cong.  Rec.  H2354  (daily  ed.  Apr,  25,  1979);  S.  4r;3,  96th  Cong.,  1st  Sess.  (1979),  125 
Cong.  Rec.  S1429  (daily  ed.  Feb.  9, 1979).  S.  423,  a  bill  identical  to  3. 957  as  passed  by 
the  Senate  in  1978,  cleared  the  Senate  on  Apnl  5th.  1979.  The  House  Judiciary  Commit- 
tee and  the  House  Interstate  and  Foreign  Commerce  Committee  have  reported 
favorably  amended  versions  of  this  bil'  See  H.R.  Rep.  No.  96-492,  Pt.  1, 96th  Cong.,  1st 
Sess.  (1979). 

75  Jacob,  Models  from  Ccmrtum  Law  CountneB  in  Si.^TE  Courts.  Blueprint  forthe 
Future  211  (T.  J.  Fetter  ed.  1978),  Silbennan,  Mastera  ard  Magistrates,  Part  1.  The 
English  Model  50  N.Y.U.L.  Rev  1070, 1072  (1975). 

76  Pub.  L.  No.  90-578,  82  Stat.  1107-08  (1968)  (codified  as  amended  at  28  U.S.C.  $ 
636  (1976)). 

77  Act  of  March  2, 1793,  ch.  22.  $  4, 1  Stat  334,  provided  that  designated  individuals 
•  learned  m  the  law**  could  assist  United  States,  courts  in  taking  bail  in  criminal  cases.  In 
1817  these  individuals  were  officially  designated  as  commissioners.  Act  of  March  1, 
1817,  ch.  20,  3  Stat.  350. 

78  H.R.  Rep,  No.  1629,  90th  Cong.  2d  Sess.  11  (1968). 
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fleers  by  transferring  to  the  magistrate  the  criminal  justice 
responsibilities  of  the  old  commissioners,  by  granting  increased 
duties  in  the  criminal  area,  and  by  expanding  judicial  respon- 
sibilities in  the  civil  areaJ* 

The  Federal  Magistrates  Act  of  1968,  which  was  implemented 
in  all  districts  in  1971,  worked  for  four  years  before  being  ex- 
amined by  Congress.  One  of  the  flaws  in  the  original  legislation 
had  been  that  the  powers  of  the  magistrates  were  not  precisely 
delineated.  The  result  was  uneven  usage  of  these  judicial  of- 
ficers throughout  the  federal  judicial  system.so  In  addition,  a 
number  of  courts  restrictively  construed  the  role  of 
magistrates.'!  Consequently,  in  1976  Congress  amended  the  ex- 
isting law82  to  "clarify  and  further  define  the  additional  duties 
which  may  be  assigned  a  United  States  Magistrate  in  the  discre- 
tion of  a  judge  of  the  district  court."*'  Although  the  1976 
reform  clearly  broadened  the  powers  of  magistrates,  it  still  left 
the  appointment  and  utilization  of  these  individuals  to  judges  of 
the  district  court.  Furthermore,  in  spite  of  the  fact  that  addi- 
tional duties  were  clarified,  the  1976  amendments  manifested 
congressional  intent  that  continued  experimentation  with  the 
use  of  magistrates  ought  to  be  allowed.  This  had  two  results: 
first,  continued  unevenness  in  quality,  and  second,  disparity  in 
the  use  of  magistrates."  It  also  mado  more  legislation  "in- 
evitable."«6 

Thus,  in  1977  the  Department  of  Justice,  and  its  newly 
created  Office  fof  Improvements  in  the  Administration  of 
Justice,  stepped  into  the  breach  and  formulated  a  proposal  to 

79  For  a  detailed  history  of  the  1968  legislation,  tee  Spaniol,  The  Federal  MamstraUs 
AcL-  History  and  Development,  1974  Ariz.  St.  L.  J.  565. 

80  Silberman,  Mastert  andMagiatrales,  Part  II.  The  American  Arudooue.  50  N  Y  U 
L.  Rev.  1297, 1299-1302  (1975).  ".i.u. 
,11  ^^f-  ^-  Wedding,  418  U.S.  461  (1974);  Ingram  v.  Richardson,  471 F  2d 
1268  (6th  Cir.  1972):  TPO,  Inc.  v.  McMillan,  460  F.2d  348  (7th  Cir.  1972)    ' ''^^ 

82  28  U.S.C.  $  636  (1976). 

83  H.R.  Rep  No  94  1609,  94th  Cong.,  2d  Sess.  1  (1976),  repnnUd  m  [1976]  US. 
Code  Cong  &  Ad  News  6162.  The  House  report  specifically  sUtes  that  the  restrictive 
decisions  in  Wingo  v.  Wedding,  Ingram  v.  Richardson,  and  TPO,  Inc  v.  McMillan 
nipra,  would  be  oveiridden  by  passage  of  the  bill,  /d  at  6165 

_    84  See  H.R.  Rep  No  95-1364,  95th  Cong.,  2d  Sess.  6  (1978). 

85  Report  on  the  Magistrate  System  in  the  Southern  District  of  New  York,  Associa- 
tion of  the  Bar  of  th<j  City  of  New  York  Federal  Bar  Council  2  (1977),  repnnUd  in 
1977  House  titurir^s  on  Divertity  of  Citizenship  Jurudiction.  mpra  note  55,  at  387. 
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solve  these  problems.  The  gist  of  the  Department's  proposal  is 
still  intact  in  the  legislation  that  has  passed  the  Congress.**  The 
purpose  of  the  proposed  legislation  is  to  amend  the  current 
jurisdictional  provisions  for  United  States  magistrates  in  order 
to  clarify  and  expand  their  jurisdiction  to  try  civil  cases  —  which 
is  now  done  in  over  forty  districts  by  local  rule  —  and  to  dispose 
of  criminal  misdemeanors.'^  All  of  this  expanded  jurisdiction  is 
based  on  the  parties^free  and  voluntary  consent  to  the  exercise 
of  case-dispositive  power  by  the  magistrate.'*  This  legislative 
initiative  also  provides  for  higher  standards  of  magistrate  com- 
petence and  explicit  procedures  for  magistrate  selection.  It  ad- 
ditionally contains  a  statutory  bar  to  the  assignment  of  certain 
categories  of  cases  to  magistrates.*' 

There  are  several  reasons  for  this  sound  legislation.  It  solves 
the  problems  of  continued  disparity  of  quality,  unevenness  of 
usage,  and  ambiguity  concerning  the  ext'^it  of  trial  powers.  It 
further  adds  needed  flexibility  to  the  federal  judicial  system. 
The  legislation  provides  a  supplementary  judicial  power  to  meet 
the  varying  demands  made  on  the  federal  judicial  system  and 
the  multitudinous  needs  of  litigants  in  that  system.  If  the  latter 
wish  to  consent,  freely  and  voluntarily,  to  a  less  formal,  more 
rapid,  and  less  expensive  means  of  solving  their  civil  and 
criminal  controversies,  they  may  do  so. 

The  magistrates  reform  legislation  is  interwoven  with  the  om- 
nibus judgeship  legislation  and  the  abolition  of  diversity  bill  to 


86  See  H.R.  1046,  96th  Cong.,  Ist  Sess.  (1979).  125  Cong  Rec.  H187  (dai^  ed.  Jan 
18  1979)  {Kaatenmeier,  for  himself^  Rodino,  Danielson,  Mazzoli,  Santini,  McClory.  and 
Railsback);  S.  237,  96th  Cong,,  1st  Sesa.  (1979),  125  Cono  Rec  S645  (daily  ed  Jan.  25. 
1979)  (DeConcini).  See  aUo  H.  CoNF.  Rep.  No.  96-444,  96th  Cong.,  2d  Sess.  (1979),  125 
CoNo.  Rec.  H8129  (daiiy  ed.  Sept.  19,  1979).  For  a  more  detailed  discussion  of  the  pend- 
ing legislation,  see  McCabe,  The  Federal  MagistraU  Act  of  1979,  16  HarV  J,  LeoI? 
 (1979). 

87  The  current  jurisdictional  provisions  for  United  States  magistrates  are  28  I'  S  C 
$  636  (1976)  for  civil  cases  and  18  U.S.C.  $  3401  (1976)  for  criminal  cases. 

88  In  the  cmi  area,  the  House  legislation  contains  a  blind  consent  provision  to  ensure 
that  a  party  is  not  coerced,  subtly  ur  directly,  into  consenting  to  trial  by  a  magistrate  In 
this  regard,  see  DeCosta  v.  Columbia  Broadcasting  Sys.,  520  F.2d  499.  507  (1st  Cir 
1975),  cert,  denied,  423  U.S.  1073  (1976).  For  criminal  cases,  the  bill  preser\e?  the  e\ 
isting  reqmrement  that  there  be  consent  for  trial  of  petty  offenses  before  a  nugistnite 
For  the  entu^  cnmmal  junsdiction  of  the  magistrate,  "a  knosving  and  intelligent 
waiver"  is  necessary.  Argersinger  v.  Hamlin,  407  U.S.  25,  37  (1972).  Thi?  i?  a  critical 
stage  of  the  proceedings  requiring  the  presence  of  counsel.  ^ 

89  This  provision  guards  against  socalled  *'j>i>or  people's"  courts. 
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form  three  compatible  segments  of  a  large  tapestry  of  court 
reform.  The  magistrates  package  ''addresses  itself  to  a  dif- 
ferent exigency  than  that  focused  upon  by  the  diversity  and 
judgeship  bills."»<>  As  observed  in  the  report  of  the  House 
Judiciary  Committee  on  the  magistrates  legislation: 

there  is  an  increasing  need  for  flexibility  in  the  Federal 
judicial  system,  which  is  called  upon  to  act  in  a  rapidly  chang- 
ing society.  By  redefining  and  by  increasing  the  case- 
dispositive  jurisdiction  of  an  existing  judicial  officer  —  tlie 
U.S.  Magistrate  —  the  legislation  pro^/ides  the  district  court 
with  a  tool  to  meet  the  varying  demands  on  its  docket. 
Because  of  magistrates'  limited  tenure  and  the  method  of 
their  appointment,  magistrate  supply  and  expertise  can  be 
designed  to  complement  a  particular  Article  III  bench. 
Because  of  the  consent  requirement,  magistrates  will  be 
used  only  as  the  oench,  bar,  and  litigants  desire,  only  in  cases 
where  they  are  felt  by  all  participants  to  be  competent.®^ 

This  first  step  in  the  agenda  to  improve  the  administration  of 
justice,  recently  enacted  into  law,  builds  upon  the  integral  and 
important  role  that  magistrates  ah-eady  play  in  the  federal 
judicial  system.'^  There  is  no  reason  to  believe  that  the  use  of 
magistrates  should  not  be  continued  and,  indeed,  encouraged.^' 

C.  Arbitration 

The  Carter  Administration  has  drafted  legislation  to  encour- 
age the  use  of  arbitration  techniques  in  the  district  courts.^*  As 

90  H.R.  Rep.  No.  96-287,  96th  Cong.,  1st  Scss.  20  (1979). 

91  Id.  The  report  language  borrows  heavily  from  m  statement  made  by  Assistant  At- 
torney General  Daniel  J.  Meador; 

The  significant  feature  of  this,  as  indeed  with  all  other  features  of  the 
magistrate  system,  as  projected,  is  its  flexibility.  By  enacting  this  bUI,  and  by 
continuing  the  magistrate  system  otherwise.  Congress  would  not  lock  the 
judiciary  into  any  particular  arrangement  for  meeting  the  ebb  and  flow  of 
business. 

1977  H<me  Hearings  on  Divertity  of  Citizenship  Jumdtciion,  supra  note  55,  at  188. 

92  Rodino,  Magistrates  Refimn  -  A  Way  to  Aid  Congested  Courts,  TWAL  Magazine. 
Nov.  1977,  at  32.  . 

93  H.R.  Rep  No  96-287,  96th  Cong.,  Ist  Sess.  5  (1979).  Several  courts  have  ex- 
pressed  approval  of  the  expended  role  of  magistrates.  See,  e.g.,  Sick  v.  City  of  Buffalo, 
574  F  2d  689  (2d  Cir.  1978),  DeCosta  v.  Columbia  Broadcasting  Sys.,  620  F.2d  499  (Ist 
Cu-  1975),  cert  denied,  423  U.S.  1073  (1976);  United  SUtcs  v.  Eastmount  Shipping 
Corp.,  62  F.R.D.  439  (S.D.N.Y.  1974). 

_  94  See  H.R.  2699,  96th  Cong.,  Ist  Sess.  (1979),  126  CONG.  ReC.  H1145  (daily  ed.  Mar. 
1979). 
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explained  by  the  President,  "[T]he  arbitration  proposal  would 
provide  an  innovative  means  for  resolving  speedily,  fairly,  and 
at  reduced  cost  certain  types  of  civil  cases  in  which  the  main 
dispute  is  over  the  amount  of  money  that  one  person  owes 
another/***  The  legislation  is  modeled  on  the  successful  use  of 
arbitration  procedures  by  the  courts  of  several  states,  including 
Arizona,  California,  Mi'^higan,  New  York,  Ohio,  and  Penn> 
sylvania.**  Moreover,  during  the  past  two  years,  three  federal 
district  courts  by  local  rule  have  implemented  arbitration  on  a 
test  basis.*^  A  preliminary  report  has  been  filed  and  the  results 
are  encouraging.*^ 

The  proposed  legislation,  which,  in  contrast  to  the  diversity 
and  magistrates  proposals,  has  not  yet  been  scrutinized  or  re- 
fined by  the  House  of  Representatives,  would  allow  any  district 
court  to  adopt  court-annexed  arbitration.  The  legislative  pro- 
posal specifically  provides  that  the  district  court  may  not  refer 
to  compulsory  arbitration  certain  types  of  cases  more  appropri- 
ately brought  before  a  tenured  judge.  In  particular,  a  court  may 
not  divert  cases  that  involve  allegations  of  civil  rights  viola- 
tions, constitutional  torts,  fraud  against  the  government,  or  of- 
ficial immunity.** 


95  Message  of  President  Jtmrny  Carter  to  the  Congress  of  the  United  States 
(February  27, 1979),  125  Cong.  Rec.  H911  (daily  ed.  Feb.  27. 1979).  One  respected  cum 
mentator  from  witiun  the  Admirustratiun  has  questioned  t!tiQ  v^isd^m  ir^reased 
reliance  on  arbitration.  He  itrgues  that  arbitration  is  likely  to  be  directed  against 

relaUvely  small  claims"  involving  the  nghts  of  the  poor  and  powerless.  The  result  mav 
well  be  that  federal  statutes  will  iuse  their  bite,  favoring  the  \er>  l^.;Uluti^Jn^  against 
v^hich  the  statutes  were  designed  to  protect.  Address  by  Wade  H.  .McCree.  Jr..  tu  the 
1977  Law  Alumm  Banquet,  Georgetown  University  Law  Center  (.\pnl  30.  1977), 
repnnUd  in  Hearings  on  the  StaU  cf  the  Judiciary,  supra  note  3.  at  785.  788  91. 

96  125  CuNu  Rec.  H933  (daily  ed.  Mar.  7,  1979)  (remarks  of  Peter  W.  Rodino.  Jr.). 
See,  e.g..  Pa  Stat  Ann  tit.  5  $  21  (1963).  For  a  discussion  of  general  ii:bilration  pro- 
cedures, see  Perlman,  Final  Offer  Arbitration,  A  Pre  Tt  lal  Settlement  Dei  ice,  1 6  Harv 
J.Legis...(1979). 

97  Thedistncts  involved  are  the  distnct  of  Connecticut  (rule  effective  Apnl  1, 1978). 
the  eai^tem  distnct  of  Pennsylvania  (rule  effective  February  1, 1978),  and  the  northern 
district  of  California  (rule  effective  April  1.  1978). 

98  Prehminary  Report  on  Court  Annexed  Arbitration  in  Three  Federal  District 
Courts,  U.S.  Department  of  Justice  (January  19.  1979)  (unpublished). 

99  The  procedure  envisioned  m  the  draft  bill  consists  of  referral  of  certain  types  of 
civil  cases  to  a  panel  of  arbitrators  fur  an  early  heanng.  The  general  categories  consist 
of  actions  brought  for  monetary  dantiages  not  in  excesii.  of  $100,000  (or  such  lower 
amount  as  the  distnct  court  may  establish),  and  which  are  based  upon  a  negotiable  in- 
strument or  a  contract  or  are  for  personal  injury  or  property  damages.  The  proposal 
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It  is  not  yet  apparent  how  the  organized  bar  will  react  to  the 
proposed  legislation.  A  signal  puff  of  smoke  has  risen  from  the 
respected  Association  of  the  Bar  of  the  City  of  New  York,  which 
has  urged  Congress  to  disapprove  the  hilU^^  The  American  Bar 
Association,  in  spite  of  a  concerted  effort  to  obtain  a  favorable 
resolution  and  in  the  face  of  the  recommendation  of  the  Associa- 
tion's Report  of  the  Pound  Conference  Task  Force  to  support 
arbitration  techniques  in  the  federal  and  state  courts,  has  failed 
specifically  to  endorse  the  legislation."^ 

As  written,  the  arbitration  bill  could  create  a  number  of  prob- 
lems for  the  administration  of  justice  and  would  overlap  and 
partially  conflict  with  the  diversity  and  magistrates  bills.  By 
allowing  district  courts  to  establish  by  local  rule  various 
schemes  of  court-annexed  arbitration,  the  bill  ultimately  would 
breed  inconsistency  and  disparity  of  treatment  within  the 
federal  judicial  system.  The  resolution  of  disputes  should  not  be 
a  game  of  roulette  dependent  on  where  the  cause  of  action 
arises.  Giving  such  broad  discretion  to  the  local  district  courts 
to  work  out  their  own  arbitration  procedures  could  also  result  in 
a  serious  abdication  by  Congress  of  its  constitutionally  allocated 
responsibility  over  the  structure  and  jurisdiction  of  the  federal 
courts.  Redelegation  of  that  authority  back  to  the  courts  should 
be  done  only  in  exceptional  circumstances  and  only  upon  a 
showing  that  local  needs  and  conditions  require  flexible  pro- 
cedures.During  its  hearing  process,  the  House  Subcommit- 


further  provides  that  the  arbitration  hearing  should  be  held  promptly  and  that  it  should 
be  less  formal  than  a  court  trial.  Soon  after  the  conclusion  of  the  hearing,  the  ar- 
bitrators file  a  written  award.  In  20  to  30  days,  the  award  is  entered  as  the  judgment  in 
the  case  unless  either  party  files  a  demand  for  a  trial  de  novo  m  the  distnct  court.  If  that 
petition  is  filed,  the  case  is  i-eplaced  on  the  aistnct  court's  docket. 

However,  the  legislation  contains  a  disincentive  for  a  trial  de  novo  in  the  distnct 
court,  since  the  party  who  requests  the  trial  de  novo  may  be  taxed  the  costs  of  arbitra- 
tion The  rationile  for  this  is  not  readily  apparent,  its  political  and  constitutional 
ramifications  will  have  to  be  closely  examined  by  the  legislative  branch. 

100  Report  by  the  Comrvittee  on  Federal  Courts  of  the  Association  of  the  Bar  of  the 
City  of  New  York  on  Proposed  Legislation  to  Provide  for  Compulsory  Non-Binding  Ar- 
bitration of  Certain  Cases  in  Federal  Courts  (March  1978)  (unpublished). 

101  See  Pound  Conference  Follow- Jp  Report,  mipra  note  8,  at  12-16.  At  the  August 
1978  meeting  of  the  ABA,  a  resolution  of  the  Judicial  Administration  Division  to  sup- 
port the  legislation  in  principle  was  defeated. 

102  A  similar  suggestion  was  made  by  a  respected  orofessor  in  reference  to  diversit" 
of  citizenship  jurisdiction.  Shapiro,  Federal  Diversity  Jurudiclim.  A  Survey  and  a 
Prf^ual,  91  Harv  L.  Rev.  317  (1977).  This  kiea  was  considered  by  the  House  Judicuuy 
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tee  on  Courts,  CivO  Liberties  and  the  Administration  of  Justice 
will  have  to  analyze  this  component  of  the  arbitration  bill  care- 
fully. 

The  arbitration  proposal  must  likewise  be  considered  in  light 
of  the  pending  diversity  and  magistrates  legislation.  For  exam- 
ple, many  of  the  tort  cases  slotted  for  arbitration  are  diversity 
cases  that  will  no  longer  be  tried  in  federal  courts  if  Congress 
abolishes  diversity  jurisdiction.  In  the  magistrates  area,  the 
House  Committee  on  the  Judiciary  spent  much  time  and  energy 
in  debate  and  finally  set  forth  a  detailed  scheme  to  ensure  that 
United  States  magistrates  will  be  qualified  to  handle  their  in- 
creased consensual  jurisdiction.^^'  The  arbitration  legislation, 
which  is  largely  non-consensual,  provides  no  such  standards  and 
procedures  for  merit  selection  of  arbitrators.  In  a  similar  vein, 
the  proposal  is  silent  on  whether  the  pool  of  available  ar- 
bitrators should  reflect  a  cross-section  of  American  society. 
These  aspects  must  be  made  parallel  to  the  magistrates  legisla- 
tion. 

In  summary,  the  arbitration  legislation  is  a  good  idea  that 
deserves  to  be  examined  seriously  through  the  congressional 
hearing  process.  Although  the  bill  needs  some  corrective 
surgery  during  the  amendment  stages,  if  this  is  done  and  if  the 
idea  is  implemented  fairly  and  consistently  under  the  direction 
of  qualified  individuals,  this  third  substitution  device  can  pro- 
vide a  means  to  a  speedier  and  less  costly  resolution  of 
disputes. 

III.  Conservation 
In  a  time  of  stress  and  competition  for  a  scarce  resource. 


Comnuttee  and  rejected.  See  124  Cong.  Rec.  H1669  (daUy  ed.  Feb.  28,  1978)  (remarks 
of  Robert  F.  Drinan). 

103  See  H.R.  1046.  96th  Cong.,  1st  Sess.  (1979),  126  Cong.  Rec.  H187  (daily  ed.  Jan. 
18, 1979);  H.  Rep.  No.  95-1364,  95th  Cong.,  2d  Sess.  (1978). 

104  See  Rosenberg  &  Schulbin,  Tnal  by  Lawyer.  Compulsory  Arbiiraiion  of  Small 
Clairr  %  xn  Pennsylvania,  74  Harv.  L.  Rev.  448  (1961)^  Fuller,  Collective  Bargaining 
and  the  Arbiirat(yr,  1963  Wis.  L.  Rev.  3. 

The  proposition  that  arbitration  can  work  equitable  results  hardly  needs  support:  "It 
IS  equitable ...  to  agree  to  arbitration  rather  than  go  to  court  -  for  the  umpire  in  an  ar- 
bitration looks  to  equity,  whereas  the  juryman  sees  only  the  Uw.  Indeed,  arbitration 
was  devised  to  the  end  that  equity  might  have  fiill  sway."  1  THE  RHETORIC  OF  ARISTOTLE 
77-78  (L.  Cooper  trans.  1932). 
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there  must  be  conservation.  Everyone  knows  that  an  auto- 
mobile wDl  get  better  mileage  if  its  engine  is  kept  in  tune. 
Similarly,  the  judicial  system  will  perform  more  efficiently  if  its 
participants  —  judges,  jurors,  witnesses,  lawyers,  and  litigants 
—  are  treated  with  a  modicum  of  support.  A  mere  oiling  of  the 
wheels  of  justice,  a  tightening  of  a  nut  and  bolt  here  and  there, 
while  not  solving  fundamental  problems,  can  nonetheless  be 
very  useful.  Many  conservation,  or  housekeeping  measures  can 
keep  the  judicial  system  up-to-date  with  changes  in  society.*^^ 
By  way  of  illustration,  the  Ninety-fifth  Congress  enacted 
legislation  which  raised  witness  fees,^^*  increased  juror  fees, 
protected  jurors'  employment,  redefined  the  section  on  hard- 
ship exemption  from  jury  service,^*^^  provided  flexibility  to 
courts  in  the  area  of  marshals'  transportation  expenses,^^*  and 
created  several  new  places  of  holding  court  and  modified 
several  division  and  district  dividing  lines.^^^  The  significance  of 
these  bills  has  gone  largely  unnoticed.  There  is  a  rush  among 
commentators  to  discuss  more  comprehensive  pieces  of  legisla- 
tion. This  is  understandable  but  unfortunate.  The  Jury  Im- 
provements Act  of  1978,"^  for  example,  actually  was  a  very  im- 
portant legislative  endeavor.  Individuals  who  serve  on  juries  ex- 
ercise an  awesome  responsibility  in  the  American  justice 
system.  Juries  decide  the  fate  of  their  fellow  men  —  their  prop- 
erty, their  freedom,  and  sometimes  their  lives.^"  Yet,  until 
recently,  not  much  attention  has  been  accorded  to  the  in- 
dividuals who  are  called  to  jury  service.^^^ 


105  Rosco€  Pound  emphasized  the  import*nce  of  conservation  by  stating.  "The  con- 
trolling  ideas  [of  court  organization]  should  be  unification,  flexibility,  conservation  of 
judicial  power  and  responsibility.*'  R.  Pound.  Organization  of  Courts  275  (1940). 

106  Act  of  Oct  27, 1978,  Pub.  L.  No.  95-535, 92  Stat.  2033. 

107  Act  of  Nov.  2, 1978,  Pub.  L.  No.  95-572,  92  Stat.  2453. 

108  Act  of  Oct  24, 1978,  Pub.  L.  No.  95-503, 92  Stat  1704. 

109  Act  of  Oct  2,  1978,  Pub.  L.  No.  95-408,  92  Stat  883;  H.R.  Rep.  No.  95-1554, 
95th  Cong.,  2d  Sess.  (1978),  reprinUd  tn  [1978]  U.S.  Code  Cong.  &  Ad.  News  3923,  Act 
of  Nov.  2, 1978,  Pub.  L.  No.  95-573, 92  SUt  2454;  H.R.  Rep.  No.  951763, 95th  Cong., 
2d  Scss.  (1978),  reprinUd  in  [1978]  U.S.  Code  Cong.  &  Ad.  News  7000. 

110  Pub.  L.  No.  95-572,  92  Stat  2453. 

111  See,  e.g.,  Ervin,  Jury  Reform  Needs  More  Thought,  53  A.B.A.J.  133, 134  (1967). 
See  aUo  Taylor  v.  Louisiana,  419  U.S.  522,  530  (1975);  Duncan  v.  Louisiana,  391  U.S. 
151  (1968). 

112  Not  until  1948  did  Congress  make  any  attempt  to  enact  qualification  standards 
^for  federal  jurors.  Twenty  years  later,  Congress  finally  passed  tht  Jury  Selection  and 
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The  federal  justice  system  cannot  bear  the  weight  of  dis- 
satisfied citizen-participants  who  are  either  under-compensated 
for  their  service  to  the  government  or  who  are  harassed  by 
employers  hostile  to  the  idea  of  jary  service.  By  the  same  token, 
the  system  cannot  afford  to  lose  the  support  of  employers, 
especially  those  with  small  businesses  and  a  handful  of  key  em- 
ployees, who  will  suffer  severe  economic  hardship  if  they  lose  an 
employee  for  a  long  period  of  time.  The  legislation  passed  by  the 
Ninety-fifth  Congress  successfully  balances  these  competing 
concerns.  It  provides  needed  lubrication  to  the  squeaky  gears  of 
the  federal  jury  system.^^*  Similar  legislation  provided  needed 
relief  for  witnesses  and  United  States  marshals. 


A  court  conservation  or  improvements  package  for  the 
Ninety-sixth  Congress  has  been  prepared  by  the  Administra- 
tion, with  assistance  by  members  and  staffs  of  the  House  and 
Senate  Judiciary  Committees. In  brief,  this  legislation 
modifies  the  statutory  provisions  affecting  the  selection  and 
length  of  service  of  the  chief  judges  in  the  district  and  circuit 
courts,  clarifies  the  procedures  that  circuit  courts  must  follow 
when  sitting  on  appeals,  increases  the  responsibilities  of  circuit 


Service  Act  of  1968  which,  for  the  first  time,  imposed  federal  juror  qualification  stand- 
ards and  selection  procedures.  See  S.  Rep.  Na  891,  90th  Cong.,  1st  Sess,  9-12  (1967). 

It  is  interesting  to  note  that  dunng  the  Ninety  fifth  Congress,  the  Subcommittee  on 
Courts,  Civil  Liberties  and  the  Administration  of  Justice  received  more  correspondence 
from  ordinary  citizens  on  issues  relating  to  juror  service  than  any  other  court  reform 
measure.  For  a  sampling  of  these  letters,  $ee  Heanngs  on  Judicial  Housekeeping  Bejore 
the  Subccmm.  on  Courts,  Civil  Liberties  and  the  Administration  of  Justice  of  the  Hou^fk 
Comm.  on  the  Judiciary,  95th  Cong.,  2d  Sess.  331-64  (1978). 

113  For  an  explanation  of  this  legislation,  see  H.R.  Rep.  No.  95-1652.  95th  Cong..  Jd 
Sess.  (1978),  reprinted  in  [1978]  U.S.  CODE  CONG,  &  Ad.  News  5477. 

114  See  H.R.  Rer  No.  95-1651, 95th  Cong.,  2d  Sess.  (1978).  reprinted  in  (197S]  U.S. 
Code  Cong  &  Ad.  News  6397,  H.R.  Rep.  No,  95-1653,  95th  Cong..  2d  Sess.  {IdlS). 
reprinted  in  [1978]  U.S.  Code  Cong.  &  Aa  News  5494. 

115  This  legislation  has  taken  the  form  of  H.R.  2848,  96th  Cong..  1st  Sess.  (1979). 
125  Cong.  Rec,  H1327  (daily  ed.  Mar.  13, 1979)  (Kastenmeier)  and  S.  677. 96th  Cong.. 
1st  Sess.  (1979),  125  CONG.  Rec.  S2869  (daily  ed.  Mar.  15.  1979)  (Kenned.\).  Senator 
Kennedy's  bill  contains  a  proposal  to  merge  the  Court  of  Claim?  and  the  Court  of 
Customs  and  Patent  Appeals  into  a  new  twelfth  circuit  court  of  appeal?,  the  Court  of 
Appeals  for  the  Federal  Circuit.  In  the  House  of  Representatives  this  has  been  intro- 
duced in  a  separate  bOl,  H.R.  3806, 96th  Cong.,  1st  Sess.  (1979).  125  CONu.  Rec.  H2459 
^r**''y  ed.  Apr.  30,  1979)  (Rodino). 


A.  The  Court  Improvements  Act  of  1979 
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councDs  and  broadens  their  membership,  contains  a  section  on 
retirement  and  pensions  of  federal  judges,  liberalizes  the 
powers  of  federal  courts  to  transfer  cases  to  the  proper  court  to 
cure  want  of  jurisdiction,  and  lastly,  resolves  existing  ambigui- 
ties in  the  law  relating  to  interest  on  judgments  and  prejudg- 
ment interest."® 

Indisputably,  these  proposed  modifications,  all  of  which  must 
now  begin  the  arduous  trek  through  the  legislative  process, 
merely  tinker  with  the  system;  nonetheless,  they  are  extremely 
important  to  those  assigned  the  responsibility  of  administering 
justice  on  a  day-to-day  basis.  As  a  consequence,  the  lawmaker 
must  give  these  proposals  close  scrutiny,  and  if  they  are 
meritorious,  they  must  not  be  allowed  to  fall  into  the  "dead  bill" 
file. 

B.  Stavding  and  Other  Threshold  Issues 

The  federal  courts  themselves  have  been  negligent  in  conserv- 
ing their  own  manpower.  Some  judges  have  been  quite  ineffi- 
cient in  allocating  tiie  limited  resources  that  are  provided.  Jury 
venires  wait  for  indeterminate  periods  of  time,"^  court  calen- 
dars are  poorly  maintained,  and  archaic  management  tech- 
niques are  used.  There  have  been  improvements  in  this  area, 
but  there  is  still  much  to  be  accomplished.  An  area  of  particular 
concern  to  the  Congress,  partly  because  the  problem  is  created 
by^  the  judges  themselves  and  partly  because  the  rights  of 
citizen-litigants  are  implicated,  is  that  of  standing. 

There  are  two  basic  elements  in  the  concept  of  standing.  The 
first  is  rooted  in  the  "case  and  controversy"  requirement  of  the 
Constitution  and  cannot  be  modified  by  legislative  action."' 
The  second  involves  what  is  referred  to  as  "prudential"  rules  of 
standing:  that  is,  rules  developed  by  the  federal  courts  to  con- 
trol the  number  and  types  of  cases  filed  in  the  courts.  Congress 
clearly  has  the  authonty  —  and,  indeed,  the  obligation  —  to 
clarify  or  remove  these  arbitrary  barriers."® 


116  Id, 

117  See,  e.g.,  Higginbothwn,  Use  ofJurort,  62  F.R.D.  211  (1973). 

118  See  FlMt  v.  Cohen,  392  U.S.  83,  91-106  (1968)i  tee  aUo  Duke  Power  Co.  v. 
Carolina  Environmental  Study  Group,  Inc.,  438  U.S.  69,  72-81  (1978). 

119  See  Tmfficante  v.  Metropolitan  Life  Ins.  Co.,  409  U.S.  205,  209-12  (1972). 
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At  present,  challenges  to  standing  often  are  combined  with 
justiciability  defenses  to  delay  a  hearing  on  the  merits  of  a  case. 
This  clearly  is  not  efficient  nor  is  it  fair.  Further,  restrictive  and 
inconsistent  decisions  on  standing  often  result  in  a  tremendous 
waste  of  judicial  resources  while  lower  court  judges  are  left  to 
decipher  confusing  commiands  from  the  higher  courts.  Mr. 
Justice  Brennan  has  voiced  concern  that  recent  Supreme  Court 
decisions  in  the  area  of  standing  have  created  "an  obstacle 
course  of  confusing  standardless  rules  to  be  fathomed  by  courts 
and  litigants,  without  functionally  aiding  in  the  clear,  adverse 
presentation  of  the  constitutional  questions  presented." 

With  this  in  mind.  Congress  should  act  once  and  for  all  to  con- 
front the  delicate  issue  of  standing  and  remove  inappropriate 
judicially  constructed  barriers  to  the  federal  judicial  system. 
Clarity  and  consistency  ought  to  be  the  ultimate  goals.  This 
would  render  the  courts  more  efficient  by  reducing  the  amount 
of  time  expended  in  resolrlng  threshold  issues;  at  the  same 
time,  it  undoubtedly  will  increase  their  overall  workload  by  rais- 
ing the  number  of  lawsuits  filed  in  federal  court.  On  balance, 
however,  considering  the  other  reforms  discussed  herein,  the 
federal  courts  will  not  be  unduly  burdened  by  liberal  standing 
legislation.^21 

Likewise,  judicial  resources  could  be  conserved  if  artificial 
barriers  to  class  actions  were  removed.  The  Department  of 
Justice's  efforts  to  draft  a  comprehensive  class  action  statute 
should  be  applauded.^22 

C.  Mandatory  Jurisdiction  of  the  Supreme  Court 

The  nine  justices  who  sit  on  the  Supreme  Court  are  mere  mor- 
tals with  limited  time  and  resources.  Abolition  of  the  obligatory 


120  Kremensv.  Bartley.431  U.S.  119.  140  (1977)  (Brenium.  J.,  dissenting)  (citations 
omitted). 

121  Legislative  proposals  to  broaden  standing  are  pending  in  both  the  House  and  the 
Senate.  See  H.R.  1047. 96th  Cong..  1st  Sess.  (1979).  125  Cong.  Rec.  H187  (daily  ed.  Jan. 
18,  1979)  (Kastenmeier.  for  himself.  Harris,  and  Railsback);  S.  680.  96th  Cong..  1st 
Sess.  (1979),  125  Cong.  Rec.  S2869  (daily  ed.  Mar.  15. 1979)  (Metzenbaum,  for  himself, 
Kennedy,  and  Ribicoff).  See  generally  Hearings  on  the  Citizens'  Right  to  Standing  xn 
Federal  CourU  Act  of  1978  (S,  S005)  Before  the  Subcomm.  on  Citizens  and  Shareholders 
Rights  and  Remedies  of  the  Senate  Comm.  on  the  Judiciary  and  the  Senate  Comm.  on 
Governmental  Affairs,  95th  Cong..  2d  Sess.  (1978).  «  .  ^  . 

122  See  S.3475,  95th  Cong.,  2d  Sess.  (1978),  124  CONG  ReC  S14.501  (daily  ed.  Aug. 
25,  1978)  (DeConcini,  for  himself,  and  Kennedy).  The  Department  has  not  yet  for- 
•"trded  a  class  action  bill  to  the  Ninety-sixth  Congress,  for  a  discussion  of  this  pro- 
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jurisdiction  of  the  Supreme  Court,"'  another  reform  embraced 
by  the  Administration,  would  allow  the  justices  to  conserve 
their  finite  resources  by  giving  them  more  discretion  over  their 
docket.  This  proposal  is  a  logical  extension  of  the  Judges'  Bill  of 
1925  which  has  worked  well."*  Today,  the  Supreme  Court  is 
trusted  to  resolve  many  issues  of  critical  importance  to  our 
society;  it  surely  can  be  trusted  to  decide  which  cases,  are  most 
in  need  of  review."^ 

This  is  good  legislation  for  two  reasons.  The  present  statutory 
scheme,  by  mandating  jurisdiction  of  certain  controversies  in 
the  High  Court,  permits  litigants  to  bring  cases  before  the 
Court  by  right.  Necessarily,  the  members  of  the  Court  are  re- 
quired to  devote  their  time  to  deciding  cases  of  lesser  conse- 
quence. This  takes  them  away  from  other  cases  of  national  im- 
portance."* 

Moreover,  abolition  of  the  Court's  mandatory  jurisdiction 
would  help  avoid  the  vexatious  problem  of  resolving  appeals  by 
summary  disposition,  and  then,  of  determining  the  precedential 
value  of  summary  dispositions.  The  Court  has  observed,  ''our 
summary  dispositions  often  are  uncertain  guides  to  the  courts 
bound  to  follow  them  and  not  infrequently  create  more  confu- 
sion than  clarity.      Abolishing  mandatory  jurisdiction  is  a 


posal,  tee  Wells,  Reforming  Federal  Clcut  Action  Procedure.  An  Analysis  of  the  Justice 
Department  Proposal,  16  Harv.  J.  Legis  (1979). 

123  See  H.R.  2700,  96th  Cong.,  1st  Sess.  (1979),  125  Cong.  Rec  H1145  (daily  ed. 
Mar  7,1979)(Rodino);S  450, 96th  Cong.,  Ist  Sess.  (1979),  125  Cong.  Rec,  Sl  666  (daily 
ed  Feb.  22, 1979)  (DeConcini).  The  proposed  legislation  eliminates  the  jurisdiction  of 
the  Supreme  Court  to  review,  by  way  of  appeal,  those  classes  of  federal  court  cases 
specified  in  28  U.S.C.  $$  1252, 1254(2),  1257(1X2).  These  cases  would  be  reviewable  in 
the  future  only  by  the  writ  of  certiorari.  The  legislation  also  repeals  three  specialized 
types  of  direct  appeals  to  the  Supreme  Court,  making  these  cases  reviewable  also  only 
by  certiorari. 

The  proposed  legislation  follows  the  recommendations  of  the  Freund  Committee. 
Freund  Report,  supra  note  8,  at  25-38.  See  also  Needs  of  the  Federal  Courts,  supra 
note  3,  at  1M3: 

124  The  Supreme  Court's  jurisdiction  has  remained  substantially  unaltered  since  the 
1925  Act.  See  28  U.S.C,  ch.  81  (1976). 

125  Needs  of  the  Federal  Courts,  supra  note  3,  at  13. 

126  Hearings  on  Supreme  Court  Jurisdiction  Act  of  1978  (S.  SlOO)  Before  the  Sub- 
comm.  on  Improvements  in  Judicial  Machinery  of  the  Senate  Comm.  on  Vie  Judiciary, 
95th  Cong.,  2d  Sess.  3  (1978)  (sUtement  of  Daniel  J.  Mcador). 

127  Letter  from  the  Justices  of  the  United  States  Suprenrje  Court  to  Senator  Dennis 
DeCondni  (June  22,  1978),  reprinUd  in  id,  at  40.  An  analysis  of  the  case  law  of  the 
Suprenie  Court  confuTni  this  proposition.  In  Edelman  v.  Jordan,  415  U.S.  651  (1974), 
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needed  reform  which  would  conserve  the  time  and  resources  of 
confused  lawyers  and  litigants,  as  well  as  state  and  federal 
judges,  and  would  have  the  further  salutary  effect  of  saving 
time  for  the  nine  judges  on  the  Supreme  Court."' 

D.  Civil  R'*ghts  of  Institutionalized  Persons 

A  final  court  conservation  measure  is  included  in  the  legisla- 
tion to  provide  the  Attorney  General  of  the  United  States  with 
standing  to  initiate  civil  actions  to  redress  systematic  depriva- 
tions of  rights  of  institutionalized  persons  when  those  rights  are 
protected  by  the  Constitution  or  laws  of  the  United  States.^" 
The  bill's  primary  purpose,  of  course,  is  to  provide  a  mechanism 
to  vindicate  the  rights  of  institutionalized  persons.  Another 
equally  important  legislative  goal  is  to  stimulate  the  develop- 
ment and  implementation  of  effective  administrative  techniques 
for  the  resolution  of  grievances  in  correctional  institutions.  The 
proposed  legislation  empowers  a  district  judge  to  continue  a 
case  for  a  limited  period  of  time  when  an  effective  alternative 
mechanism  exists  and  use  of  it  by  a  prisoner  prior  to  litigating  a 
civil  rights  complaint  would  be  appropriate  and  in  the  interest 
of  justice. 


the  Court  held  that  a  summary  disposition  carries  less  precedential  value  than  an 
opimon  on  the  ments.  Then,  one  year  later,  in  Hicks  v.  Miranda,  422  U.S.  332  (1975), 
the  Court  proclaimed  that  a  dismissal  of  a  mandatory  case  for  lack  of  a  substantial 
federal  question  is  a  decision  on  the  merits  whose  precedential  value  is  unclear.  Shortly 
thereafter,  in  Mandel  v.  Bradley,  432  U.S.  173  (1977),  the  Court  attempted  to  clarify 
the  situation  by  holding  that  a  summary  afHrmance  merely  rejects  the  contentions  of- 
fered for  reversal  and  is  not  binding  beyond  the  arguments  specifically  rejected.  This 
latter  opinion  helps  a  little.  It,  however,  requires  inquisitive  counsel  to  scour  the  legal 
pleadings  rather  than  the  (Court's  opimon  to  decipher  the  exact  holding. 

128  S.  450,  96th  Cong.,  1st  Sess.  (1979),  125  CONG.  Rec.  S1666  (daily  ed.  Feb.  22, 
1979),  passed  the  United  States  Senate  on  April  9, 1979. 125  Cong.  Rec.  S4  138-57  (daily 
ed.  April  9,  1979).  Its  future  in  the  House,  however,  is  in  doubt  because  of  the  Helms 
amendment  to  restrict  the  judicial  authority  and  power  of  the  United  States  Supreme 
Court  to  review  sUte  couxt  decisions  on  the  issue  of  voluntary  school  prayer.  Any  pro- 
posal to  eliminate  the  appellate  jurisdiction  of  the  Supreme  Court  with  respect  to  con- 
stitutional controversies  is  hkely,  in  turn,  to  raise  serious  constitutional  questions  about 
the  extent  of  Cong^ress*  power  to  establish  the  appellate  jurisdiction  of  the  Supreme 
Court  It  additionally  raises  important  questions  of  public  policy. 

For  further  discussion  of  this  issue,  tee  note  163  and  accompanying  text  infra. 

129  This  legislation  is  embodied  in  H.R.  10,  96th  Cong.,  1st  Sess.  (1979),  125  Cong. 
Rec.  H126  (daily  ed.  Jan.  15,  1979)  (Kastenmeier);  and  S.  10,  96th  Cong.,  1st  Sess. 
(1979),  125  Cong.  Rec.  S33  (daily  ed.  Jan.  15, 1979)  (Bayh). 
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For  two  unrelated  reasons,  passage  of  this  legislation  would 
result  in  conservation  of  limited  judicial  resources.  First,  in- 
creased reliance  on  administrative  grievance  procedures 
coupled  with  the  court's  ability  to  order  a  continuance  while  the 
parties  pursue  administrative  remedies  will  result  in  the  resolu- 
tion of  many  disputes  outside  the  judicial  system.  A  second  fac- 
tor to  consider  is  the  contribution  that  the  Department  of 
Justice  makes  to  the  effective  and  expeditious  resolution  of 
''pattern  and  practice"  institutional  civil  rights  cases.  As  noted 
in  the  House  Report,  "The  Department's  ability  to  streamline 
complex  litigation  results  in  a  notable  conservation  of  judicial 
resources.  "^'^ 


^  Learned  Hand  put  it  best  in  an  often  quoted,  but  little  exam- 
ined, phrase:  "If  we  are  to  keep  our  democracy,  there  must  be 
one  commandment:  Thou  shalt  not  ration  justice.''^^!  Although 
this  edict  was  directed  at  legal  aid  lawyers,  it  clearly  was  in- 
tended for  the  entire  legal  profession,  and  more  importantly, 
for  the  three  branches  of  government. 

Before  examining  the  concept  of  rationing  and  its  applicabil- 
ity to  the  three  branches,  several  points  must  be  made.  First, 
Hand's  commandment  retains  its  validity  today  in  a  time  of  in- 
tense pressure  for  the  increasingly  finite  resource  of  federal 
judicial  time.  As  a  reminder,  it  should  be  carved  in  stone  on  a 
House  or  Senate  office  building  or  a  federal  courthouse. 

This  article  seeks  to  show  that  legislative  resort  to  the  tech- 
niques of  expansion,  substitution,  and  conservation  will  make 
rationing  unnecessary,  and  indeed,  unthinkable.  There  is  no 
other  choice.  In  a  democratic  state  "justice  is  indiscriminately 
due  to  all,  without  regard  to  numbers,  wealth,  or  rank.""^ 
Justice  is  not  readily  divisible  and  therefore  cannot  be  rationed 
fairly. 


130  H.R.  Rep.  No.  96-80,  96th  Con^.,  Itt  Seas.  16  (1979). 

131  Hand,  Thou  Shcdi  Not  Ration  Juitice,  9  Brief  Case  3,  6  (Apr.  1961)  (excerpt 
from  the  tpeech  of  Judge  Hind  on  the  occtaion  of  the  75th  Anniversiry  Dinner  of  the 
Ugd  Aid  Society  of  New  York). 

^  1 32  GeorgU  v.  BrtUiford,  3  U.S.  (3  DaU.)  483, 484  (1794)  (Jay,  J.). 
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Some  commentators  have  argued"s  _  and  others  undoubted- 
ly will  join  them  —  that  the  substitution  devices  discussed 
above,  especially  the  abolition  of  diversity  jurisdiction,  are  ra- 
tioning in  disguise."*  This  is  not  so.  The  device  of  substitution 
refers  disputes  to  a  dispute  settlement  technique  or  institution 
which  has  proven  that  it  can  function  expeditiously,  fairly,  and 
inexpensively.  Before  deciding  to  substitute,  the  legislator  must 
carefully  and  conscientiously  consider  whether  the  new  pro- 
cedure or  institution  is  able  to  fulfill  its  delegated  functions.  If 
tuis  is  not  done  or  if  the  decision  to  substitute  is  made  with  fore- 
knowledge that  an  inferior  quality  of  justice  wl\  result,  then^  ra- 
tioaing  has  occurred.  Likewise,  if  a  cause  of  action  is  renioyed 
from  the  federal  judicial  system  and  no  substitution  device  is 
provided  in  return,  then  rationing  has  transpired  and  Hand's 
commandment  has  been  violated. 

In  the  Ninety-sixth  Congress,  one  can  identify  only  one  legis- 
lative proposal  to  ration  judicial  time.  Title  IV  of  the  draft  bill  to 
amend  the  Social  Security  Act^"  abolishes  the  existing  jurisdic- 
tion of  the  federal  district  courts  to  review  final  decisions  of  the 
Secretary  of  Health,  Education  and  Welfare  denying  applica- 
tion for  disabmty  benefits.  Under  present  law,  district  court 
review  of  the  Secretary's  decisions  is  limited  to  a  determination 
whether  his  findings  are  supported  by  substantial  evidence."' 
Unsurprisingly,  this  is  a  time-consuming  task  for  federal  judges 
and  magistrates.  The  Social  Security  legislation,  which  is  sup- 
ported by  the  Administration,  does  not  provide  an  alternative 
forum,  such  as  a  specialized  disability  review  tribunal.  It  merely 
relies  on  existing  mechanisms  within  HEW  which  are  not 
reputed  to  work  very  well.  Vague  promises  have  been  made  to 

133  During  the  House  He*rings  on  the  State  of  the  Judiciary,  two  witnesses 
characterized  the  abolition  of  diversity  jurisdiction  m  ,  rationing  devi^^^^ 

t)u  StaU  of  the  Judiciary,  mpra  note  3,  at  112-14,  116,  121,  124,  127,  149,  152 
(statements  of  Burt  Neubome  and  Shirley  M.  Huf  stedler).  Both  of  these  respected  com- 
mentators support  the  elimination  of  diversity. 

134  See  Frank,  The  Case  for  Divertity  Jurudiction,  16  HARv  J.  LEGIS  

(1979);  1979  Htme  Hearings  on  Diversity  JunsdictionJMagistraUs  Reform,  supra  note 
62 

135  H.R.  2854. 96th  Cong..  1st  Sess.  (1979).  125  CONG.REC.H1328  (daily  ed.  Mar.  13. 
1979) 

136  The  cas€S  on  this  point  are  legion.  See,  e.g.,  Richardson  v.  Perales.  402  U.S.  389 
'^'^71). 
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improve  the  existing  system.  Fortunately,  the  House  subcom- 
mittee responsible  for  the  legislation  quickly  dealt  with  the  con- 
troversial title  IV  by  striking  it  in  its  entirety."^  Thus,  an  at- 
tempt to  ration  was  shortlived. 

The  legislative  branch  has  not  always  been  so  wise  and  has  oc- 
casionally violated  Judge  Hand's  commandment.  For  example. 
Congress  enacted  expansive  legislation  which  provides  that 
decisions  of  the  Administrator  of  Veterans'  Affairs  on  any  ques- 
tion of  law  or  fact  concerning  a  claim  for  benefits  or  payments 
administered  by  the  Veterans  Administration  shall  be  final  and 
conclusive."*  No  other  official  nor  any  court  of  the  United 
States  has  power  or  jurisdiction  to  review  any  such  decision."* 

Congress  clearly  acted  within  its  constitutional  prerogative  in 
enacting  legislation  barring  claimants  to  veterans'  benefits 
from  the  federal  courts."^  Nonetheless,  rationing  has  occurred 
and  legislative  proposals  to  remedy  this  draconian  treatment  of 
a  certain  category  of  contrw^-iuiss  ought  to  be  considered  by 
the  Ninety-sixth  Congress.^*^ 

The  judicial  branch  also  has  engaged  in  rationing.  It  is  ex- 
tremely disturbing  that  a  recent  series  of  judicial  pro- 
nouncements cutting  off  access  to  the  federal  courts  appears  to 
have  been  prompted  by  rising  caseloads.  A  vigorous  dissenting 
opinion  by  Mr.  Justice  Douglas  suggested  this  possibility: 

The  mounting  caseloads  of  the  Federal  courts  are  well 
known.  But  cases  such  as  this  one  reflect  festering  sores  in 

our  society  I  would  lower  technical  barriers  and  let 

courts  serve  that  ancient  need.  They  can  in  time  be  curbed  by 
legislative  or  constitutional  restraints  if  an  emergency 
arises.  We  are  today  far  from  facing  an  emergency.^^^ 


137  5ef  H.R.  3236,  96th  Cong.,  Ist  Sess.  (1979),  125  Cong.  Rec.  H1736  (daily  ed. 
«»r  27, 1979)  which  is  a  clean  version  of  the  bill  reported  to  the  full  Ways  and  Means 
tommittee  by  the  Subcomniittec  on  Social  Security. 

138  33  U.S.C.i  211(a)  (1976). 

139  Id  For  a  detailed  discussion  of  this  legislation,  H.R.  Rep.  No.  9M166,  9l8t 
^ .  1st  Sess.  (1970).  See  aUo  De  Rodulfa  v.  United  SUtes,  461  F.2d  1240  (D.C.  Cir.). 
cert  dented,  409  U.S.  949  (1972). 

140  It  is  within  the  Congress'  power  to  issue  guch  a  command;  when  rights  of  an  in- 
divKluil  against  the  United  States  are  created,  Congress  is  under  no  obUgation  to  pro- 
vide a  remedy  through  the  courts.  United  SUtes  v.  Babcock,  250  U.S.  328  (1919). 

(^^7^)'  125  Cong.  Rec.  H161  (daily  ed.  Jan. 

18, 1979)  (Brodhead). 
^  142  Warth  v.  Seldin,  422  U.S.  490,  519  (1975)  (Douglas,  J.,  dissenting). 
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This  thesis  was  seconded  by  Mr.  Justice  Brennan  who,  in 
scathing  criticism  of  several  recent  Supreme  Court  decisions,"' 
observed: 

federalism  has  taken  on  a  new  meaning  of  late.  In  its  name, 
'  many  of  the  door-closing  decisions  described  above  nave 
been  rendered.  Under  the  banner  of  the  vague,  undefined  no- 
tions of  equity,  comity  and  federalism  the  Court  has  con- 
doned both  isolated  and  systematic  violations  of  civil  liber- 
ties. Such  decisions  hardly  bespeak  a  true  concern  for  equity. 
Nor  do  they  properly  understand  the  nature  of  our  federal- 
ism."* 

These  are  serious  allegations  which  heighten  concern  on 
Capitol  Hill  because  they  are  levelled  by  two  highly  respected 
jurists  and  also  because  the  salvos  were  fired  from  withm  the 
Supreme  Court  itself. 

During  the  Ninety-fifth  Congress  the  House  Judiciary  Sub- 
committee on  Courts.  Civil  Liberties  and  the  Administration  of 
Justice  held  extensive  oversight  hearings  on  the  state  of  the 
judiciary  and  access  to  justice.  The  scope  of  the  inquiry,  as 
revealed  in  the  title  of  the  hearings,  was.necessanly  broadened 
to  include  not  only  the  subject  of  court-related  problems  and  the 
proposals  to  solve  them  but  also  the  subject  of  accessibility  of 
citizens  to  the  federal  judicial  system.  In  this  latter  regard,  one 
of  the  openly  enunciated  goals  of  the  hearings  was  to  examine 
the  accusations  of  Justices  Douglas  and  Brennan."* 

While  no  witness  during  this  inquiry  was  able  to  identify  ex- 
plicitly a  uniform  pattern,  it  became  clear  that  during  the  past 
decade  a  number  of  significant  decisions  have  made  it  more  dif- 
ficult to  get  a  federal  court  to  vindicate  federal  constitutional 
and  statutory  rights.""  Aggrieved  persons  prepared  to  litigate 
issues  on  the  merits  have  been  barred  from  the  federal  court- 


143  In  footnote.,  Mr.  Justice  Brennan. spe^«Jly  "Jf ?lSp^^ 
Stone  V  PoweU,  428  U.S.  465  (1976);  Frtncis  v.  Hendenon,  425  U.S.  536  (1976),  F«il  v. 
Sr424  U.S  697(1976);  rLzo  v' Goode,  423  U.S.  362  (1976);  and  H.cks  v.  Miranda, 

*      i'rS.TtL  Coiutituticm,  and  th.  Protection  of  Individual  RighU.  90  Harv 

^urHZiS'^^U^'staU  of  the  Judiciary,  tupm  note  3,  at  5  (sUtement  of  Robert 

^i4?;2T\t' 11-19,  112-17.  167-69,  255-60  (sUtemenU  of  Ralph  Nader.  Burt 
^^M.ubome,  William  Cunningham.  Steven  Steinglass,  and  Dennis  Sweeney), 
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house  doors  by  sometimes  novel,  shifting,  and  progressively 
more  stringent  threshold  rulings."^  it  is  likely  that  endemic 
court  congestion  has  been  at  the  root  of  these  decisions. 

It  is  outside  the  scope  of  this  article  and  beyond  the  expertise 
of  its  authors  to  examine  a  decade  of  Supreme  Court  case  law. 
That  is  an  endeavor  best  left  to  academicians.  Several 
political  observations  are  in  order,  however.  From  a  policy 
perspective,  what  must  be  stated  is  that  the  primary  obligation 
of  the  federal  judicial  system  is  to  provide  a  forum  to  resolve  on 
the  merits  the  cases  for  which  it  is  best  equipped:  not  resolving 
state  law  questions  which  arise  under  federal  diversity  of 
citizenship  jurisdiction,  but  a(^judicating  serious  claims  which 
arise  under  the  Constitution,  laws,  or  treaties  of  the  United 
States.i*^  Since  most  of  the  restrictive  decisions  of  the  Supreme 
Court  have  affected  federal  rights.  Congress,  in  return  for 
aiding  the  federal  courts  by  abolishing  diversity  jurisdiction  and 
by  enacting  the  other  reforms  discussed  herein,  should  enact 
legislation  designed  to  reopen  courthouse  doors  that  have  been 
slammed  shut. 

V,  Avoidance 

By  definition,  it  takes  the  actions  of  two  parties  to  create  a 
dispute.  Avoidance  occurs  when  one  of  the  disputants  limits  his 
relationship  with  the  other  so  that  the  dispute  is  suppressed  or 
no  longer  remains  salient."^  It  is  helpful  for  the  policymaker  to 
keep  in  mind  that  available  dispute  processing  alternatives 
create  a  spectrum  ranging  from  ac(judication  at  one  end  to 
avoidance  at  the  other,  with  mediation,  conciliation,  om- 

147  Goldberg  &  Schwartx,  Supreme  Court  Denial  of  Citizen  Access  to  Federal  Court 
to  Challenge  Unconstitutional  or  other  Unlawful  Actioni:  The  Record  of  the  Burger 
Court  (a  SUtement  of  the  Board  of  Govemon  of  the  Society  of  American  Law 
Teachers)  at  ii  (lOVS). 

148  I<L  See  aUo  Neubome,  The  Prceedural  Attault  on  the  Warrtn  Legacy:  A  Study 
Repeal  by  Indirection,  6  HoFSTHA  L.  Rev.  646  (1977);  Chayei,  TheRoU  ofiheJudgt 

\nPublxc  Law  Litigation,  89  HaRv.  L.  Rev.  1281  (1976);  McGowan,  FederalJurkSc- 
tvm:  Legiilativt  and  Judicial  Change,  28  Case  W.  Res.  L.  Rev,  617  (1978);  Rathjen  & 
Spaeth,  Acc€$$  to  the  Federal  ConrU:  An  Analyeii  of  Burger  CouH  Policy  Makina.  23 
Am.  J.  Pol  Sci.  360  (1979).  ^ 


L  ^Rev^105"(197^^^         "^^    *^  Neubome.  The  Myth  of  Parity,  90  Harv. 

150  Felstiner,  Injluencei  ofSocud  Organizaiion  on  Diepute  Procemng,  9  Law  & 
J        Rev.  63,  70  (1974).  ^ 
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budsmen,  and  negotiation  in  the  middle.'"  There  is,  indeed,  a 
wide  expanse  between  settling  a  dispute  with  a  formal  hearing 
at  the  United  States  Supreme  Court  with  its  nine  black-robed 
justices  and  abandoning  it  by  turning  the  other  cheek. 

From  a  legislative  perspective,  avoidance  is  usually  not  of 
much  concern  because  it  is  so  amoiphous.  It  is  not  easily  caged 
by  statutory  language  nor  is  there  adequate  empirical  evidence 
measuring  its  exact  dimensions  in  our  society.  Nonetheless,  its 
existence  cannot  be  questioned.  Examples  abound:  consumers 
switch  their  trade  from  one  businessman  to  another  because  of 
the  purchase  of  a  defective  product;  workers  quit  jobs  because 
of  race  or  sex  discrimination;  neighbors  visit  less  or  even  sell 
their  houses  because  of  barking  dogs,  raucous  parties,  or 
unkept  lawns."'  For  many  people  with  low  incomes,  the  formal 
judicial  system  is  beyond  reach.  Their  economic  status  forces 
them  to  avoid  costly  adjudication. 

Avoidance  in  a  modem,  democratic  society  like  the  United 
States,  to  paraphrase  Durkheim,  is  like  a  person's  temperature: 
If  it  is  too  high  or  low,  there  is  cause  for  concern."'  The  law- 
maker should  recognize  that  there  are  enormous  social  costs  if 
people  are  obliged,  either  because  of  high  legal  costs  or  extend- 
ed court  delays,  to  solve  many  disputes  by  avoidance  or  self- 
help."*  Similarly,  it  is  not  cost-effective  or  functional  for  all 
disputes  to  be  resolved  through  formal  pleadings  before  a 
tenured  judge.  More  importantly,  if  the  poor  and  oppressed  - 
those  who  often  must  resort  to  the  legal  system  to  obtain  even 
the  basic  necessities  of  life  -  lack  access  to  a  dispute  resolving 
institution,  the  promise  of  equal  justice  under  law  rings 
hollow.""  Creation  of  the  private,  independent  Legal  Services 


151  Sander,  Varieties  of  Dirpvde  Proceuing,  in  70  F.R.D.  Ill,  114  (1976);  W. 
Gellhorn.  When  Americans  Complain  (1966).  u  oi,„„ih  ko 

152  See,  e.g.,  Hearings  on  the  Ditput*  Retolutum  Act,  supra  note  71.  It  shouJd  be 
recognized  tlit  twentieth-century  life  in  the  United  SUtes  js  increasingly  unneighborly 
and  depersonalized.  Consumers  deal  with  national  chains,  workers  toil  on  large 
assembly  lines,  and  neighbors  do  not  know  each  other.  The  imporUnce  of  avoidance  as 
an  individual  sUtement  is  lessened  if  the  other  side  of  the  dispute  does  not  get  the 

'"iMO:  K.C.  Davis,  Discretionary  Justice:  A  Pkeuminary  Iwquirv  27  (1971). 

154  Felstiner,  supra  note  150,  at  76;  Galanter,  Why  the  "Haves'  Come  Out  Ahead: 
Speculations  on  the  LimiU  of  Legal  Change.  9  Law  &  Soc'y  Rev  95  (1974). 
O    55  LegalServictsCorporationAcUHearingsonH.R.  3719Before  theSulxomm.  on 
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Corporation, assigned  the  responsibility  of  administering  a 
legal  services  program,  was  a  necessary  legislative  initiative  to 
reduce  implicitly  mandated  avoidance  of  the  legal  system  by 
almost  nineteen  million  Americans."^  Although  much  more 
needs  to  be  done,  the  importance  of  this  initiative  cannot  be 
overemphasized. 

In  seeking  a  national  program  for  the  delivery  of  justice,  the 
Department  of  Justice  has  recognized  many  of  these  factors. 
Through  the  Law  Enforcement  Assistance  Administration,  it 
funded  experimental  neighborhood  justice  centers  in  Atlanta, 
Kansas  City,  and  Los  Angeles.  The  twin  goals  of  these  centers 
are  to  provide  an  alternative  to  the  local  courts  for  settlement  of 
many  kinds  of  disputes  that  normally  are  shut  out  of  the  formal 
court  system,"*  and  further,  to  gather  information  about  alter- 
native dispute  resolution  techniques.  Within  the  next  few 
months,  an  independent  evaluation  will  determine  the  most  suc- 
cessful elements  of  this  program. 

Independent  of  this.  Congress  has  developed  legislation  to 
create  a  dispute  resolution  resource  center  within  the  Depart- 
ment of  Justice.  The  center  would  serve  as  a  central  clearing- 
house for  information  on  dispute  processing  techniques.  In  addi- 
tion, the  center  would  grant  seed  money  to  states,  municipal- 
ities, counties,  and  private  organizations  to  experiment  with 
various  dispute  resolution  procedures.  This  legislation 
recognizes  that  "for  the  majority  of  Americans,  mechanisms  for 
the  resolution  of  minor  disputes  are  largely  unavailable,  inac- 
cessible, ineffective,  expensive,  or  unfair";"*  that  the  inade- 
quacy of  dispute  resolution  mechanisms  is  against  the  general 
welfare  of  the  people;  and  that  neighborhood,  local,  or  commun- 
ity-based dispute  resolution  mechanisms  can  provide  means  for 
expeditiously,  inexpensively,  and  voluntarily  resolving 

CourU,  Civil  Liheriia  and  the  Admintitratian  qfJuitice  of  the  Hotae  Comm.  on  the 
Judiciary,  96th  Cong..  Ist  Sew.  48  (1977)  (iUtement  of  Thomas  Ehrlich). 

156  Pub.  L.  No.  93.366, 88  SUt.  378  (1974);  Pub.  L.  No.  96-222, 91  SUt  1619  (1977). 

157  H.R.  Rep  No.  96-310,  95th  Coin:.,  lit  Seas.  4  (1977),  reprinted  in  [19771  U  S 
Code  Cong.  &  Ad.  News  4503, 4506;  S.  Rep.  No.  96-172, 95th  Cong.,  ist  Sew.  3  (1977). 

158  Bell,  Criiie  in  the  CourU:  Propoiolsfor  Change,  31  Vand.  L.  Rev.  3, 8  (1978);  $ee 
Pound  Conference  FoIlow-Up  Report,  nipra  note  8,  tt  9-12. 

J69  H.R.2863,96thCong.,litSea.(1979),125CoNG.REC.H1328(dAilyed.Mtr.l3. 
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disputes.  These  findings  are  steps  in  the  right  direction.  If 
this  legislation  is  enacted,  after  several  years  of  experimenta- 
tion, more  will  be  known  about  the  feasibility  of  providing  alter- 
native forums  for  the  fair  and  expeditious  resolution  of 
disputes,  where  the  alternative  institutions  should  be  located, 
and  who  should  organize  and  control  them.^*^ 

ConclvMon 

In  spite  of  the  fact  that  article  III  of  the  Constitution  vests  the 
judicial  power  of  the  United  States  "in  one  Supreme  Court"  and 
in  ''inferior''  lower  federal  courts,  the  framers  of  the  Consti- 
tution specifically  authorized  Congress  to  organize  the  Suprenie 
Court,  to  establish  the  lower  courts,  and  to  distribute  jurisdic- 
tion among  them.  In  addition,  article  I  vests  in  the  legislative 
branch  power  to  constitute  tribunals  inferior  to  the  Supreme 
Court.  And,  the  Supremacy  Clause  of  the  Constitution,  by  man- 
dating that  state  courts  share  with  their  federal  counterparts 
responsibility  for  enforcing  the  Constitution  and  the  laws  of  the 
United  States,  gives  Congress  a  very  real  interest  in  the  quality 
of  state-administered  justice.  These  grants  of  authority  have 
provided  Congress  with  the  significant  responsibility  of 
overseeing  the  functioning  of  the  federal  courts,  as  well  as  tak- 
ing more  than  a  passing  interest  in  state  justice  systems.  The 
genius  of  the  founding  fathers  is  that  they  balanced  this  broad 
legislative  power  by  granting  independence  to  the  federal 
courts  and  tenure  "during  good  behavior"  to  the  judges  who  sit 
on  these  courts.  In  essence,  the  framers  made  it  exceedingly  dif- 
ficult to  change  the  basic  judicial  system  or  to  remove  federal 
judges.^*^ 


160  Id  Who  controls  the  dispute  resolution  mechanism  is  an  issue  of  great  concern. 
The  House  bill  recognizes  the  importance  of  community  based  justice  and  citizen  em- 
powerment. See  Hearings  on  Ou  DispuU  Resolution  Act,  supra  note  71,  at  131  (sUte* 
ment  of  Raymond  Shonholti);  Hofrichter,  Justice  Centers  Raiie  Basic  Questions,  2 
New  Directions  in  Legal  Services  168  (1977).  ^ 

161  For  further  discussion  of  developmenU  in  dispute  processing  outside  the  courts, 
see  Johnson.  Kantor  &  Schwartz,  Outside  the  Courts:  A  Survey  of  Diversion 
Alternatives  in  Civil  Courts  (1977);  see  also  notes  70  to  74  and  accompanying  text 
supra.  .    .  .       u  . 

162  A  discussion  of  judicial  tenure  or  discipline  legislatioii,  important  as  it  may  be,  is 
outside  the  scope  of  this  article.  Even  the  best  judges  cannot  be  expected  to  overcome 

O    inadequacies  of  an  irrational  and  inconsistent  judicial  structure: 
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From  a  policy  standpoint  this  is  a  two-sided  coin.  First  and 
foremost,  it  prevents  the  executive  and  legislative  branches 
from  encroaching  upon  the  power  of  the  judiciary.  In  this 
regard,  the  sanctity  ,  of  the  judicial  branch  is  constantly  pro- 
tected. The  rule  of  law  stands  firm  and  rule  by  fiat  becomes  an 
impossibility.  On  the  other  hand,  it  makes  it  abundantly  more 
difficult  to  aid  the  courts  legislatively  when  their  dockets 
become  congested  and  their  machinery  needs  fine-tuning.  In 
this  context,  distance  from  the  political  branches  works  to  the 
judiciary's  detriment.  EssentiaUy,  what  is  a  strength  in  our 
democratic  system  of  government  ~  provision  for  an  independ- 
ent, anb-majontanan  check  to  the  excesses  of  the  executive  and 
legislative  branches,  as  well  as  abuses  committed  by  private 
parties  -  becomes  a  weakness  when  it  comes  time  to  provide 
functioS^  necessary  tools  to  accomplish  its  assigned 

In  the  end,  issues  relating  to  court  reform  and  access  to 
justice  are  political  questions."'  This  proposition  gives  rise  to  a 
second  set  of  problems.  Where  is  the  political  constituency  for 
court  reform  and  access  to  justice?  How  is  the  legislator  to 
measure  support  or  opposition  to  a  particular  proposal?  Who 

It  h«  been  suggested  that  no  court  system  can  woric  with  bad  judges  and  that 
good  judges  can  make  any  system  work.  Without  challenging  this  piece  of 
conventional  wisdom,"  it  must  also  be  added  that  a  good  court  itructurc  will 
maximize  the  quality  and  quantity  of  judicial  output,  minimize  administrative 
complexities  and  costs,  and  promote  confidence  in  the  judicial  system. 

k  iw^  V^^'  Senate's  recent  action  in  Attaching  a  ichool  prmycr  amendment  to  S.  450  (the 
bill  to  eliminate  the  mandatory  jurisdiction  of  the  Supreme  Court)  is  a  itark  reminder  of 
this  OMic  point,  h  or  fur^er  discussion  of  S.  450,  $ee  notes  123  to  128  and  iccompanying 
/If  P'^y*^  ^^^^  amendment  first  had  been  attached  to  the  Deptrfanent 

of  Educataon  bill.  Then,  the  Senate  leadership,  having  decided  that  this  action  ''en- 
dwgered  the  education  package,  looked  for  a  "more  appropriate  vehicle"  to  which  the 
icftool  prayer  issue  could  be  linked.  They  ultimately  found  a  widely  supported  and 
relatjvejy  non-controversial  bill  to  provide  needed  rebef  to  the  Supreme  Court  of  the 
^  Sil38.57  (daily  ed.  April  9, 1979).  Hieir  choice  was  dear; 

they  would  "endanger"  this  latter  legislative  propottl  to  save  the  education  bill. 

Politicaily,  this  action  has  two  ramifications.  First,  a  policy  decision  has  been  made 
mat  acting  the  Department  of  Education  is  more  important  than  improving  the 
operation  of  the  United  SUtes  Supreme  Court.  Second,  a  Senate  precedent  is  estab- 
lished allowing  alteration  of  the  jurisdiction  of  the  Supreme  Court  in  other  controversial 
«iw  (e.g.,  desegregation,  abortion,  obscenity)  in  an  effort  to  control  the  substantive 
Q  "  come  of  a  case.  Id  (remarks  of  Edward  M.  Kennedy  and  Charles  McC.  Mathias,  Jr.). 
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does  he  turn  to  for  political  advice?  In  this  regsgixi,  members  of 
the  legal  profession  form  an  intelligent,  articulate,  interested, 
and  vocal  political  community.  They  not  only  speak  for 
themselves  individually,  but  tiiey  also  often  organize  into 
associations  and  then  speak  with  a  more  unified  voice. 
Nonetheless,  they  hardly  ever  voice  the  concerns  of  the  com- 
mon man,  who  is  rarely  heard  from.  In  the  long  run,  lawyers 
tend  to  look  after  their  own  interests.  A  personal  injury  at- 
torney will  protest  vehemently  against  no-fault  insurance  or 
abolition  of  diversity  jurisdiction.  Similarly,  a  tax  lawyer  will 
not  support  legislative  proposals  to  end  forum  shopping  in  tax 
cases.^^* 

What  is  fatally  lacking  for  the  policymaker  is  an  overview  of 
the  entire  system  and  the  needs  of  all  its  participants.  To  solve 
the  serious  problems  posed  by  delay,  costs,  and  unfairness,  this 
is  what  is  needed.  The  Department  of  Justice's  Office  for  the 
Improvements  in  the  Administration  of  Justice,  under  the  able 
leadership  of  Daniel  J.  Meador,  has  filled  a  gaping  chasm  in  this 
area.  So  have  several  conferences  and  commissions  which  have 
met  and  issued  reports  during  the  past  decade.  So,  although 
they  represent  specialized  interest  groups,  have  the  Judicial 
Conference  of  the  United  States,  the  Conference  of  (State) 
Chief  Justices,  and  the  American  Bar  Association. 

Aid  from  these  groups  only  partially  relieves  the  crushing 
burdens  on  Congress.  We  live  in  a  rapidly  growing  and  ever- 
changing  society.  Inexorably,  life  in  the  modem,  technological 
state  gives  rise  to  new  problems  and  societal  tensions.  A  short 
list  of  subjects  which  concern  the  citizenry  in  1979  makes  this 
patently  clear:  industrial  pollution,  electronic  surveillance,  bank 
privacy,  occupational  safety,  consumer  credit  protection,  con- 
sumer product  safety,  freedom  of  information,  and  resource 
preservation.  None  of  these  items  was  of  political  or  judicial 
concern  over  fifty  years  age.  £mce  1969,  Congress  has  passed 


164  Almost  two  centuries  ago,  Alexia  de  Tocqueville  observed:  "It  must  therefore  be 
expected  that  personal  interest  will  become  more  than  ever  the  principal  if  not  the  sole 
spring  of  men's  tctiona."  2  A.  De  Tocqueville.  Democrac\  in  America  123-24  (Reeve 
trans.,  Bowen  &  Bradley  rev.  ed.  1976).  Likewise,  judges  cannot  be  counted  upon  to 
deal  with  the  issues  raised  by  substantial  revision  of  the  federal  system.  P.  Carrincton. 
^  ^iKADOR.  M.  Rosenberg,  Justice  on  Appeal  224  (1976). 
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over  fifty  substantive  statutory  schemes  that  confer  jurisdiction 
on  the  federal  courts.  The  Ninety-sixth  Congress  will  not 
change  the  trend  of  giving  the  federal  judiciary  more  and  more 
to  do:  codification  of  the  criminal  laws,  appellate  review  of 
sentences,  and  protection  of  insurance  and  medical  records  are 
possibilities  for  enactment.^"  Similar  pressures  are  placed  on 
the  state  courts  to  protect  the  environment,  to  provide  equal 
treatment  for  all  citizens,  to  enforce  the  criminal  laws,  to  con- 
serve energy,  to  guarantee  the  rights  of  consumers,  to  protect 
institutionalized  persons,  and  to  provide  fair,  expeditious,  and 
inexpensive  dispute  resolution  procedures. 

The  twentieth-century  industrial  state  daily  brings  to  mind 
the  reality  that  most  of  our  resources  are  finite.  Allocation  of 
finite  commodities  has  become  a  problem  for  the  legislative  and 
executive  branches.  If  it  is  not  done  properly,  waste  occurs  and 
the  Proposition  13  reaction  results.  Special  interests  emerge 
recommending  that  everybody's  interests  but  their  own  be  cur- 
tailed. These  suggestions  tend  to  cancel  each  other  out,  leaving 
the  legislative  branch  in  a  near-paralyzed  position.  i«« 

To  the  extent  that  the  practicing  bar  is  warned  about 
changing  a  legal  system  with  which  it  feels  so  comfortable,  a 
parting  word  is  necessary.  We  live  in  a  world  where  change  is 


165  The  Ninety-fifth  Congress  continued  the  trend  of  providing  fcdenl  court 
remedies  *nd  judicial  review  in  a  wide  variety  of  federal  statutes  to  meet  the  vaiying 
needs  of  American  society.  Thirteen  public  laws  authorized  the  United  SUtes  to  enforce 
sUtutoiy  schemes  through  civil  actions.  See,  e.g.,  Pub.  L.  No.  95-213,  J  104,  91  SUt 
1494  (1977)  (Foreign  Corrupt  Practices  Act);  Pub.  L.  No.  95-339,  J  105,  92  SUt.  460 
(1978)  (New  York  City  Loan  Guarantee  Act);  Pub.  L.  No.  95-372,  JJ  208, 302, 312,  92 
SUt.  1824  (1978)  (Ethics  in  Government  Act).  In  addition,  the  Ninety-fifth  Congress 
enacted  sbc  laws  creating  private  causes  of  action.  See,  e.g..  Pub.  L.  No.  95-511,  J  103, 
92  SUt  1783  (1978)  (Foreign  Intelligence  S'lrveUlance  Act),  which  regulates  the  use  of 
electronic  surveillance  within  the  United  SUtes  for  foreign  intelligence  purposes.  The 
legislation  requires  the  Chief  Justice  of  the  United  SUtes  to  designate  leven  district 
court  judges  from  seven  circuite  to  constitute  a  court  which  has  jurisdiction  to  hear  ap- 
plications for  and  grant  orders  approving  foreign  intelligence  electronic  surveillance. 
The  Chief  Justice  also  must  appoint  three  circuit  or  district  judges  to  constitute  a  court 
of  review.  Then,  the  Supreme  Court  acU  as  the  final  appellate  arbiter. 

One  federal  judge  has  characterized  Congress'  passion  for  judicial  review  as  a  love  af- 
fair which  is  heating  up  rather  than  cooling  down.  Mc(k)wan,  Cimgress  and  the  Courts, 
62  A.B.A.J.  1588, 1689  (1976).  It  appears  that  this  love  affair  has  turned  into  a  stable 
relationship  with  long-term  ramifications. 

166  The  controversy  over  the  proposed  abolition  of  diversity  of  citizenship  jurisdic- 
^on  provides  a  dramatic  illustration  of  this. 
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To  the  extent  that  the  practicing  bar  is  worried  about  chang- 
ing a  legal  system  with  which  it  feels  so  comfortable,  a  parting 
word  is  necessary.  We  live  in  a  world  where  change  is  nature's 
mighty  law;  in  fact,  "change  is  one  of  the  few  things  men  can  be 
certain  of.""^  The  role  of  law  in  our  society  always  has  been  to 
organize,  redirect,  and  legitimate  changes  that  started  outside 
the  law.  Life  in  the  United  States  has  been  in  constant  flux  since 
the  end  of  World  War  II,  and  indeed,  since  the  last  major 
judicial  reforms  were  consummated  in  the  1920s.  It  is  a  tribute 
to  the  existing  judicial  system,  and  to  the  lawyers  who  toil  in  it, 
that  it  has  worked  as  well  as  it  has.  As  Professor  Hurst  has 
observed,  "Any  institution  whose  job  it  is  to  deal  directly,  in  as 
rational  a  way  as  possible,  with  the  ceaseless  flux,  is  to  be 
counted  one  of  the  truly  basic  instruments  of  civilized  living.""' 


167  J.  Hurst,  The  Growth  of  American  Law  ;  The  Law  Makers  19  (1950). 
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<f*9%  r>»  M«i  >»*»  &*i»n  rtwv- 
«ro4ucM  an*  <JnM(*f  l«# 
^m<«  *r«  rtl«4  ai 
yMr  f  c»itmt  OOttt 
^'it  «r»cli  wfuM  UM  from 

>»tmn»  KJlt  kivl  lr»*f  1^*4- 
«r«i  ogurt  4KUMra  i«  mJmM 

(MM  tr*  Mw  *«n4li^  trim/ 

LavS<Ak4  N4S  c«r>«  w  Ur  m 
u>  ciurtcf  vfj*  WW  of  Ch*  MU 
Ai  ««•  y«:MWy  uncwutiti*- 

'Ml        it       b«>}f  <ntr  N 

fjv»r  hiT«  (•  MLCft*  <^ 
(rm  I  >n«M4(f  n*  •4Ju4tct(t 
ttt»  «ir»«tM«<OMUry  i3<  *• 
U*i  If  <>»  $w»ni»>  fJun 
CM*  4*Ck4«4  Uu<  tM  U*t 

•I  k1  wouM  W  ^  CtrtfrtU 
«i'(wf  to  k«<k  4r»»i  ^  t»t*t 


V«ck  «l4«>vm«i  Mv*  own* 
T<>4iy  <l  U  Ut*  /•ork>»fvin*» 

'iv*t  Manl  tt  w«>rA*lt  fu«r^ 
twry  *»  C*Mrt  MTVJt*  *im 

uttn«  cluM  Ukor  tMtwc 

pum  w4  ffrf\tui4  cwnpwv 
MtiM  ^  »)C<Htt»  %M  klktm 
In  r?«9cn««  ittwrtli  urffcfr 


r«i)«t«.  WucW  tm.  <t4j  tit 
tmztft     ftHtcul  rTvlr»  »K 

MM  VfTV  U«r«*JC^  M  Cwv- 

gr«M  t*  rHutr*  (^•  af  •! 
IMJI  tti  fM<kM  t*  lnv«l»4M« 

grMi>»«»  M«)9«tH  wwttM- 
UOMl  UMn*««nu  Um<  MnM 
kav«  ■kan4«u4  Ow  pofulu 
•i«cu«A  urf  man  af  FvAtrU 

Son*  yMf*  tewT  aArr 

•well  Hrw  Dm!  Ui^aUuon. 


«  un  that  ka*«  aiWva^ 
Mm  la  toicra*M  tk«  C«irt  ■ 
■MMAtnMy  IU4I  Ikai  MH 
»an»<  Kawrin  vauM  havt 
kaaA  aWat*  Ow  Cawri 

«rii>  yattUcat  altwa.  kwwrttc 
thai  tt  ««uM  alway*  «acl4a  u 
N  M*  m  rafMaufy  that 
f(a*4M4lntheSanai«  Jg«ct- 
ao' CanuvitM* 

EMru  ta  UM  aauru 
tart.  If  uyOiint,  kMoma 
fMTV  fn^tjaM  M  ncani  yaajt 
titay  hara  kaaa  »r*»o*** 
^  pafHKtaM  af  aJiwM  all 
pautKat  ainyaa  AAav  tha  Sv* 
yrtiM  caurt'a  MM  UcMm  In 
fwMtw  J'M'^  af  e*caMn, 
wUtM  ^i*rU  UI  tn4  ta  *a 
piirtfmt>a  aacratacMM  af 
IK  aclMc4a  a  Mn»^  af  kiUa 
arm  MrtKlMaJ  t»  Canfma 
yrt»ai>w«  »•  iJl  Fa*, 

mi  aauft  |wMktla«  ki 


*a  Min*  UM  UM  c*a  tar 
yoyuUj  aiacuaa  af  FaAwaJ 
fji^wtuwrm^  LaiCT.M 
M«.  a4  tlw  hc<^af  tha  eaM 
W  iarlawa  aM  aXtafrta4 
flu|)fan  ^t^M«4  »K  a  wa  thai 
wvuM  lava  »iwiMnw4  Si*- 
yrm*  Caun  4acMtna  guan*- 
tMM<  FiTK  AJMnAnan*  fraa- 
4mm»  W  yoftUC*>  toil«aa«i  >r 
raM>»%H  aff«4Uu  NiMM> 
tm  »CMaa  invatvwf  allata4 
fgfevaniva  *CTMty  An«  M 
M4.  (ha  Houaa  af  Kaycaaaw 
«v«a  (VM  n«(  tl»  Sanaca) 
pam»4  a  Mil  Oiai  ««uM  kav« 
<afclv<<  UN  U^ttmt  C¥in 
ajrf  ika  towT  radani  nuru 
af  *a  ^9wwr  t»  kaar  caaaa  r*- 
pitMr^  anfarCMtaM  af  Om 
CMita  aaw  ruH  af  an»«aa> 
anA'Vau  Ht  arvorUannam  af 
fluia  kffHUtvna  a  rula  Uiat 
vaa  iatanM  ta  ra4rat«  Ina^ 
ulUaa  IB  ««U^  tUMrii 
cMaa4  ^  ncUl  vifWM.  The 
waitcruanaawi  AacUiona 
ipurra4  a  fttrtaui  aitMk  an  iha 
Cawn  ta4  ^  yratoranu  af 
autaa  nj^  t«(M  af  wIhm 
M*  aa  rar  u  ta  rnifoaa  thai  a 

■Caun  af  th»  Vntati.  oa«»- 
^aw4  af  tha  CkMf  itiatKaa  af 

an  U>»  lucaa,    nuMitNatf  I* 


rtvtcv  *c  «acUtona  af  Ow  SU' 
KaiMCawrt 

AM  tht  btUt  MMkr  oaniOM-a 
ttoa  Ui*  y«f  l«*afca  Um  aofv 
aay*  af  }urt*«KtMA.  Ika  kMW 
MMMrlly  af  a  tntwMl  t*  «»' 
cMa  a  CAM  SycMan  af  U»a 
MUadia  AfUclainaf(kaCa»- 
•UtvtMM.  «1tfck  aiai^ia  (* 
Caf^ma  Ow  >ow*f  t*  4vftn* 
an4  rvfwla  i«  (ka  rtrt««cua«  af 
all  Fa^at  aaiin*  In<Mu« 
ika  S^i^maa  Cawrt  i;>ln(tMa 
pavar  Um  Cai^raaa  haa,  lir 
txMi^  ra4enl 
ml  agclMrtty  In  sa«M  uaaa  Irw 
v«tvV«  tevwiu  9m  laaa  Utf« 
f I*  M  Ha  «na  fuaaiiaM  Um 
t«#tuucy  af  Umi  raatrtctlan 
S«wty  Om  lyanaara  aafc.  t*a 
Cai^raaa  at(  alaa  «acUr«  ai 
am  Mtt  «m,  UmI  Tka  Sm- 
prMM  Cwn  tMtl  M<  hava 
|urta*cuan  t*  rtvlaw  ary 
caaa  artatH  au(  af  any  SUU 
aunict  arAMncc,  rvi*  ar 
rafuUOan  •tiidi  rtiaua  la 
akartianf  Tha  aaavvf  ta  aai 
aua^  li  raai  an  aa  vn4ar 
tUA4ln|  af  tfw  Ma»a  af  Can' 
graaa'a  awtMniy  war  Om 
|ufia*cuan  af  Um  FaiWal 
aauru  wfcKfc.lanjni.  tapiwl 
Ml  as  wt4araun«AC  af  Um 
C^adMiaa  an«  Um  rata  Um 
CamutuUoa  mantetaa  om 
Um  ra4aral  OMru  [Kay  M  Om 
Ajaartcan  trKaaa 

TIM  frtanan  an<  aarty  ai. 
pMi  lar*  af  OM  CanatiMtas  M 
Ml  tea/  UM  n*«f  t>** 
«pyu  Vidia*lnMirawOMr 
Ry  attfwr  ta  anfaraa  Ha  aww 
fu4(MMa  ar  t*  aantral  Om 
yuria  MfWia,  Um  fw4»<ury 
was  ex»aci*i  ta  ha  Om  ««ak- 
aa«  af  iha  Otrac  hnnchaa  af 
(**«rM»aM,  It  «ru  nthrr  Um 
^|MUUva  IraMk  that  Um 
fruMTf  Ml  a  oaa4  ta  raauaift. 
Sta«ta4  M  EfWUah  fartUnan- 
lary  hMcary  *ay  knaw  Om 
«aj«m  af  kfi»UUv«  tynmy 
JafM«  H*«*cn.  Om 
vOM^  af  tha  CanaiKutMn, 
akaao^  -ThalafUlaUvt**' 
^uuMK  It  avanrafWa  t«- 
un*ni  Um  tfhm  af  tu  aic- 
dYtty  an«  4n«tef  aa  paw 
iMtaiulaayatuauavwwx  " 

■mfraiMn*a<«»OM  TU- 
•ral  aaurt  ty«am  aa  ant 
«MM  af  dMcUftC  tha  Can- 
gnaa  Utb«OMp«vwaf)u«- 
dal  ravWv  Om  aauru  wauM 
tov«lMata  any  iafUaUtiv*  »CU 
that  wara  tMonaiaMM  wtOt  Om 
KfKtuna  af  tha  CaMKlwtrM 
na  thaary  waa  aM  KiO  ti, 
that  Canirta*  ahauM  a^arctaa 
«ntya4alagsta4  aiiOMmy,«»' 
Hva4  frm  Om  yia|t>  Tha 
CmiMlan.  ta  *mMt^  «u 
ItM^il  ta  wpraawn  Om  ac- 
tuAl  a«aha«MM  af  Om  yta- 
fttTt  fhndaaMaul  aM 


praaaa  arta  TW,  wha*  ft*. 
•ma4»nh  aca*a»a*»k*  a 
Ii^f'-- — — — ^"fc* 
MMUruttaMi  Mirfaia,  K  ta 
*ity  af  the  aaw^  ta  vvkaM 
VmUiwt  •^•«aayOil»-aal4 
Atnajt4»r  (tamiKaik  *w«uM 
ta  ta  amm  ttai  *a  «<fkKy  ta 
graaut  ««*•  Mf  yriMt»al 
thai  tha  aarvaaa  la  atava  Ma 
U«i  itM  T>f faaawa 
«rv«(  af  OM  paayla  art  aufarw 
t»OM>»a|liUMmaa»vaa  " 

Tha  9ufr*aa«  C*urt  hM 
»«ia«*ra  ain*cX  *>wa  Uwa 
hy  CaiwraM  tkai  mm- 
ftKt  vlih  tha  CamtiMOaa  avav 
UM  iMlfMniM  caaa  af 
ff9f*<try  y  Um^wn  far  a»- 
•Mai  aa  lata*.  UM  CMM  hM  kw 
nMa(«1  oofMUMMtally  af-^ 
iHHfva  sue*  ftatuiaa  aa  w«U 
TWi  4Mty  achaur*  taatat.  la 
'  -  ta  ARlda  VI  af  OM 


mut*i  *'Tiaa  CaMUniuan. 
a«4  UM  U«»  af  UM  tMta4 
Sutaa  «Mck  than  ha  aw^a  la 
ptf«MM«OMr«af  ahaSha 
ttanyaiaa  lawafthalawl 

It  wu  taavluMa  Umi  UM  !<*■ 
«clafy.  af  Om  thraa  taaachaa 
af  tavinWHit.  wwiM  h« 
(^rifH  Um  raayanNMI* 
iry  af  iiiiiilag  tha  aaaiUtu- 
OaMl  vaMity  af  la(laUUan 
T«  iMurr  UM  fMAcUrya  aMl- 
Ry  ta  farfaraa  ihM  aaaaiuv* 
4u(y  tahUutly  an<  aautratly 
(ha  Itaaaan  Mitaratety 
*jMa4  UM  »i4«aa  (TM  paUt- 
leal  fraaaunk  hy  guAWM^ 
h«(taA  wtthki tha  Camti**- 
mm  Itaalf.  tila  laMra.  an<  hy 
futhar  K>*MI>«  thai  thaU 
aalarM  oauM  nn  ta  4Ual». 
taM  Ovamlt  latllUUv*  •«< 
TVair  ir>»>an<iaa>.  u  ««« 
HaAlhan  a«aln.  ««wl4  Mwa 
tnat  WlfXlWa  an*  MHarra 
a«Mfwc«  ta  OM  tl#Ka  af  tta 
CaMtltutlM.  «tkh  «« 
aalra  ta  ta  Mi«»**Mhta  ta  th* 
aaunlaf^Ntic•'' 

nu  k  Ml  ta  My  IhM  UM 
ra4«ral  wniT  ftd^nvM  n- 
latmc  ta  tta  Om  eawticutlanal' 
Ry  af  la^Uan  -  ta<cMWC 
ta«^tJa>  aa  auc*  laMaa  at 
fttarttan.  acJMal  frayar  an< 
taMlK  —  «ann*(  «y«iTl4> 


Cawt  4att*loa  an  a  aaiMtKw- 
tMMJ  ttaua  caa  ta  •varfura*' 
thrau^  a  oaMUnittarvaUy  pr*- 
■alha4  aaaana  a«  a»an< 
BaM  U  tha  CanaUtutlM  b 
tact,  thrw  unai  aaaan^naanu 
tav«  haan  >ca»*ai<  an<  rati. 
M  ai  a  way  af  auQtfytaff  aan. 
tnwantal  SJpr^n  Cturt 
MtMOM  cna  nth  Aaaan4- 
mm,  «wc*  latMi  «  autt  M 
ra«aral  aaurt  agalaai  «  auca 
MtiM  HI  aanaaat.  aru 
«*)fta4  ta  •varrwla  «  17*3 


Caurt  ha4  furMkttaa  avar  a 
ca*f  hrai^  hy  Cw» 
CartfMam  a«Unil  *a  SUta 
af  Caar#a  UM  AirtngOM 
jtaeaaatjntetlan  patM  Wtaw 


(hat  aU  yarMM  hara  in  tha 
i;alta4  SUtaa  U*  tM  cftaana 
af  UM  VmM  SUtaa,  «tth  til 
ftiJKa  an4  lajnunttiaa  af 
cttUana,  a»arrula<  tha  ta{a< 
WMut  Dra«  Saotf  4acUian  af 
Mf7.  aM<*  ha4  «aclar«<  that 
Waelt  aiavaa,  u  m  taara  chaa 
plaaat  af  prafnty  U<M  tlaa 
ngHa  af  dUm  nftaUy.  ta 
•1)  tta  Ikh  AfMn4maM  vu 
aiaytai  ta  amrura  a  Si»> 
Kfta*  Cawl  4aaatan  baMlac 
1^1  Um  ra4ar«l  taoaaaa  tu 
vMunconaUtwUaMll 

CaMtimtKnal  AManteanu. 
taaavar  art  nat  a  aaaaM 
Mat  crttKi  af  tta  Caiirt  art 
aa«(r  ta  aaiptay  w  hrw  t^ 
UM  tttMtm  (hay  aaak.  Thatr 
paa*a«a  ra^utraa  a  caatar 
aaM  rroaa«ur«  af  rauftcauan 
—  u  ttvyartara  af  tha  pra- 
yaaa4  a^  niM  *Mn*MQ< 
artUkaav  Tha  rranaan  4at*- 
araiaty  taaia  *a  aMniaMM 
praoM  oufataraaana  hacauaa 
UMy  MM  vtM  axpa^Mncy 
la  Kvrall  war  aaaatXwOaaal 
riiftu  TtMyhaU*ra<«ha<  aay 
attrradaa  af  tta  fun^ntanul 
law  af  tta  Iaa4  ihauU  an>ay 
tta  «v«r»haitatnc  •n4  m- 
taiM4  aufriA  af  tta  dUaanry 
A  iiap^a  M>artty  ta  haOt 
Hauaat  af  Cangraaa.  mincitu 
ta  paaa  thraritMxy  ttaiu* 
taMl4  Ml  ta  wMug^  ta  )iM>fy 
urmiaaat  cha»^  ta  Om  aa- 
Uoaa  chaitar  af  haiK  fraa- 


Karata  itaa  Om  tactical  a^ 
paal  af  tta  witMrawal^f 
furMtcOon  airau<g«aB  Many 
at^fartart  af  tta  M  ar  m 
«T«aUtura  bUU  iww  ta*3rt 
Cangraaa  (raHy  a4n(i  that 
thay  art  anttaftlng  u  hy>«a« 
ita«Mn«tMMpr«c«tt  Their 
ratlanala  la  ttatpta  Staea  Om 
tafuiar  a<»pirt  ta  ararrMa 
Cawrt  tactHOM  hy  a«aa4iftg 
tta  CaMtJt^JH  ta  0mcnti  ta 
^raar.  why  aa(  acoaiMiUh 
tta  taiM  rwR  «lOi  a  ataipta 
autuca  raacrtctiAg  Om  ta«vr 
af  tta  eaucti  ta  canai4*r  tta 
aaMtmitianal  rtndpMa  they 
«j]ilMf  la  tM4.  Mtaalni  tta 
P^nmt  Caurt'a  Uoteart 
iadalan  aa  la^aUUra  raap. 
pwtkawMM.  Unu»r  E*ar«ti 
M.  DlrtuMn  lHCra*ica4  a  MU  M 
vKMra*  f  afcral  «urt  Nr'* 
Action  ta  apfartlannMni 
caM.  Wtaa  aaM  wtathrr  ha 
aru  attcmiurig  M  anaci  a  caik. 
fUMOanal  aaanteant  ta  Um 
farra  af  a  autuu  tareafon<- 
w4  '[Ttaraii]MttaMlntta 
praaam  pagulatlva)  aaaatan  M 
4a  aaytMAf  «10i  a  aonatlM- 
ttanalAMateaM  Waart 
4aaU«  wKh  a  oonAUan,  a(«  a 
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COURT 


ti*im  It  M  M  I*  it^kUy  l«. 

*On4  II  »M  «M4^  M  fn. 

M**UMt  n«ku  ky  ««M 
km  dw  Fwkrai  omtu  viU  dw 

l*nK««  fM  fMMMMAi  tow 

tW  wtfy  mtj  I*  *v«m4»  Uw 

C«irti  htfMkUM  to 
<Kt4/y  t  r«)«  in  Um  •MMittt. 

K*m  k»u»4  art  MnM4- 
»rv4  WMUfytMMi  C«n<m» 
«>aM  JUM  M  **tl  KM  tavi 
*yn^  dw  Own  w  dw  •(«. 
Owliy  M  kMf  omutuUMi 


cU»»o    k<v«  kM» 

•«•««*  W  M  M  BMU 

un  af  f  M   Uk»  dw 

t»w  rarM  a*  wMary  trM 
•uw  M  M«i«,  dw  frafMn  «». 
CMa4  M  laavt  m  Ci««»M.  ki 

uoM  cuw,  dw  awOwmv  la 
rafutoif  uw  too**  af  S«frww 
CaunravMwaf  tacta 

TWdauaa  waaaamMM 
la  a«ilfr  a  krta«  aMUal  tvar 
M9«<taia  rwtfw  af  aukau*. 
Urt  iatal  laauw  lacMKiii 
»*«ai  af  ra«ml  aawKw 
Uanaltav  Ia4aa<  Ow  Cam«v 
MM  tmMtnd  airf  rt)*cla4 


na  yauMMj  omaa^uaAcaa 
•raaaMMkkif 

D 

TVra  to  anaOMf  aaM«*4>m 
Wine  »M(  ttmt4  ky  dw 
K«P»miO  af  dw  ^\Stn»*l. 
af  rurti^truaa  Mtto  dwi  Ma^a 
MW«M(vaMrf  TkaaatotMla^ 
lan  naw  dwitfw  CtrmwMm 


*aa  kaya  aynnaia 
Nnt«<tl«akaOaaiala«uW 
(•<i  w>0tn<kaac*yOtow,urf 
fcT-Wr  fuck  r»|u(aUcM,  aa  uw 
Cwcraai  ihan  maka  "  Tka 
fi*a»UOT»^r«tulattoni*' 
tUvM  (k«y  argua,  yaau 
'^O'*^  •Ka'ra<««»t  au* 
(Wf«7  M  raaukt  dw  *ykata» 
yy*  cautarlaa  af  c««aa  Oal 


'         "Pi  imimm  imw  urn 

M(4  aa4  la»ar  ra«ara)  cauru 
»•  «W  SMfrma  CaMTt  »<t  t* 
warn  dwi  dw  rraflwn,  »ha 
£  »wty  wai.4^  Ow  fc^rtrta 
C«irt  la  raaRHa  dw  M«ar  af 

jM*rt*ir»v*a*  alaatoi  

«•  r««  C*i«mi  n««My  a* 
(Wnry  <a  MAty  (IMI  ^Maria 
tU/ta  dw  tnmm  »nk 
Wfjifn  •all<af»va4Ktia«  few 
•mC  Uw  hutary  af  dw  a«a^ 
'••»*'*rrfvlaUf»«  cjatwa 
Ukal  H  waa  mvh>  in. 
<•  carry  dw  kaavy  aa*. 
*'^**««"  ^ttM*  *1tk  vkidi 
*a  »4n  a  turvanan 
ka4M(n 

TW  cJaaaa  an«iMia4  kt  Dw 
Mra  af  aaMa  awnkart  af  Dw 


>««mM  Caun  ravic*  af  fa& 
MamiMUOTa  (a#yatiaia 
f*****  waa  ta  W  "Wtk  a*  la 
Ua  tAtffaa  >  vauM  k»»*i/ 
tW  rt«k(4<jwy  t/ia}  to  dw 
wai  Kuiuium  autatf  TW 
•''frtwy  af  UMa  am^laia 
t*n*4ttt>m  Wj  Ka/taty  kam 


|ua«aiWi  tWMkUJrawar 
ilsao  W  ammaa^  la  awft 
aaamar  aa  dw  ta#aiacara 
iktamncL"  Far  ftmaa  man. 
4aia  to  afHcttvaly  akn^ia 
tW  vMkadan  af  aaaautw. 
UkMl  ti0»M.  iw  cl««M  *aa 
laianM  aaaraiy  aa  a  way  ta 
Cangraaa  ik*  amkancy  la 
ra«Uata  dw  Swkhm  Cawtf 
4Mk«t  »ftk  raaaanaWa  hMM*. 
ka«F4n(  aaaauraa  TV»  to 
IW  AiMcUor  Act  af  t7W,  Ca»- 
rwa  raatrtua4  dw  Cawi'a 
Mt^laia  MnaiMtlaa  «nw 
taaaa  CMtoc  Awa  tta  (Miia4 
Staiaa  OmM  Cavro  la  ikaaa 
to  »Mck  OM  aj«auu  to  aano^ 
variy  aa«aaM  a  fraactlkatf 
atMaMM. 

Ob  a^  r*«  aa  iVaa  aac*. 
Mana  to  lu  Mawry,  Ww  tW  Sw. 
Ka«w  Cawi  Haat4  ^a«  dw 
tftr  af  li»ita»a« 
•aakttt  M  kaM  Na  affaUaw 
Nrl^'xtiaiL  i**  c«aw  ao 
fvar  •  caMwy  a^ 
Wtk  rrvaaJ  aaMtiiiiaaMj  4a. 
fKU  to  to*  cwmM  ft  ipati]| 
rv**!!  M  M1a4ktiaM.  la  OH 
WW  ckaa.  £i  ^a  MCCv«a, 
MM  ki  im,  dw  Cmn  yp. 
kaM  a  raat/ietian  kM  Ra  kfMt. 
ikW  NrtaActton.  AJtkat^ 
f*i*fat«<  I*  a  MAfl  iMm  to 
Matary  OMa  caaa  waa  aaar 
•aualy  laparuai  to  tu  Ay 
tor  H  k*nlva4  a   u 


a^»aaM  ta  dw  SuKMM  Ctwrt 
aa  tW  kM«a  af  tWi  aaw*  ra4. 
anl  auauw  Mm*  On  caaa 
waa  «acMa4  ky  OW  Caurt.  ka*. 


»aji  af  Uw  MH  aUMa  wtkk 
MWrtta4  aptaato  la  dw  Hl^ 
Cwrt  -Vk  art  aat  ai  Ukeny 
M  lA^ra  kMa  iw  Mttvaa  af 
tW  totfUatwv,  dw  Caun 
WM  -v.  caa  wjy  aaaakw 


Mka  aacapOcaM  la  dw  a^ 
Uia  )ufia««t«  af  (ha  Caun  to 
l»vaa>y  


Omptu  Uia  prmfumcmmmi. 
IW  McCar#a  cata  to  aa(  «r«. 
■*rt>y  raa4  aa  awkafliy  tor  a 

*^rtm^  aaJyawaf  to 

rwuvi  dw  wttorcaiiai  af 


,  iW  Caun  a«K»«M  dwi  Can. 
raaa  k*4  taKatMtitwuonally 
atiaai^  to  lataHtra  dw 
Cwn'a  4uty  m  MarK«t  aiW 
Hvt  «f»»ci  to  a  »r«vto(aa  af  dw 
CaaaUfMtoa,  TW  ^"r^'t 
af  IW  rrwvlaa  ahrvt  yUMy 
dwt  N  «raa  aa(  lB(an4  la  WKk. 
kaM  arralUia  ^irta«kUoa  ax. 
aayi  «a  a  Mant  la  aa  aa4.  Its 
paai  aMtf  aaacnllt>«  ^vyaaa 
»•  *^yHf*wa  jraa»a«  ky 


rrraw  Ca«n  Ua4ar  tW  Ju. 
««iafy  Aci  af  17W,  McCarOa 


viKaf  kakMt  raf^  to  dw 
5>»wiCawfi  TWrafara.dw 
rafaaitog  an  anaally  on  af( 
«tfy  aaa  aranua  af  kakaai  ra. 
kaf  TW  Caun  aaactyii<  aa 
■Mcft  li  dw  Ml  caaa  af  fit 
^aVat*'-  acaaaUMwaa 
May  »*yi  Mnkk^  Mai. 
-J  M  McCar«a  Yaryir  kaM 
tWi  dw  rayaalw^  Matwa  «4 
aat  affadiw  rawtanar'f  rliTK 
la  »99*r  tor  aa  an#Mj  *m 
puTMaai  la  dw  act  af  |7«  tm 
•Mvui  aiik  tW  MaaiM  tai«aT 
MMMaraUaa  to  MK^rtft,  tw 
NOa  IWi  wauM  toiW  aay  Su. 
rmaa  Caun  rrrtaw  af  kwtoc 
MWal  tnytr  aa4  akantaa 
""'"I  taiaay  |at> 

cJaaa  dw  ^aaalMHiy  af  a  Su. 
rraaw  Caun  kaarUf  aa  a 
datiB  af  ra4ara)  aaMdca. 
HmJ  rl«kt  toafy,  Mr  Cartfa 


tW  yaatOfU  Vaf  KaaaMtntc 
tlaa  pnm*m.  to  wtWk  Ca»- 
rwa  ka4  p«aaa«  M  af  dw  tor. 


■Jktaor  nJa  »«cCa/Aa  ka4 
Waa  I«fnaina«  ky  *a 
Ury  ta»ira<B>ai  af  UtoMa. 
«yf<  tor  *a  r«Mlcatiaa  af  *>. 
lata«ykka4auaMiafial 
•uaaa  to  a  Tttmi  lUMa 
J«aa4k»tor  WawlMiaa 
laaw  ra4ara)  aaun  tor  a 


rataaaa  Ha  aaaana4  dwi  tW 
RaawMAKtJaa  Ktu  «ar«  m. 


Ma  an^d«K  aa4  W 


4MMtordMi 

TWa  via*  la  antflnM<  ky 
tMlHSmnv  ia><a.  iacHa< 
W  HTl.  ki  aiktck  tW  Cawt 
•imk  «a«a  a  WaRatlan  a«  lu 
>»*rt  af  awaOaia  rrvlaw. 
KMa  a*tototoMra<  tW  aauia 
•f  *  kanaa  ylanutlan  avaaf 
«Waa  rratany  vu  aataatf  and 
•aU  ky  Uaton  ««aK*  tfurkyi 
*a  am  War  (Mar  frg-i'i 
tW>  pra*Mtoc  tor  raaavwy  af 
aalaatf  Kipany  af  aaMaaOai- 
kM  nWto  rrkaf  af  toy> 
•hy,  nau  iwa4  and  wan  to  tW 
Owtaf  Oatau,  K««arTto«a 


M«  Caun  ka4  a4>i<«a«  OWM 
toWva  TW  pravtoa  4aciam 
dwi  par«ana  iWU  aot  W  aM> 
ky  una  Caun  aa  a^ 
faa)  Va  ka4  alraa4y  «acMatf 
M  vaa  aur  amuniciaMl  4Uy 
to  awaltef  *aaa  aa4 
Ikaw  affaci,  m  caaaa  UU  laa 
praaaat.  aa  a«u«vai«a«  rraaf  af 
Jkjrrty,'* 

la  «  abatlar  aaawaar.  dw  cw' 
raai    •HMrawaUf  jwtoite. 


•aa.  Aaa  dw  an«,  kiikto  la. 
f»e*.  la  fradaaly  dw  aataa 
kk  •<  «aa  to  KMa,  tW  clmaa- 
vaadwiafiW!M»fa«aCjwia 
»«Wr«au*a  to»af»fauuaa  af 


KMn  www«va««a.  vaagraaa 
«aai  aa(  havadwpawar  toai*. 


prtMplaa  im«ar  dw  iMaa  af 
rtpdaUni  dw  Caun'a  a#pal. 
l•la^»1a«KU«l. 
Tkaaa  »tia  *auU  Taa4  Ow 


cteuaa  kraaAy  alaa  arfaa  iWl 
auiaaauna,  «wck  rra^uaaUy 
raty  aa  tW  ra4aral  CaMiMu. 
to  Mriktoc  «a*ii  itaia 

' —Haoaa,  ' 


— ,  .«^taiy 
frataet  aaMUiudanal  rt^ 


t  toy^  Tka  Caw  kad 
»rrrlaua/y  toaarrraM  a  Pnal- 
4anaaJ  pu4m  aa  cany«« 
wttk  N  a  iraaf  af  iaytlty  But 
H««at  OH  Ca>varaa»aM'a  k^ 
>W  Ik  9u*r«»a  Caun. 
Ctovaaa  ^aaaari  aa  aa  wWdi 
H»iliiHtkalacaa»uac»afa 
WM,  aa  *a  kantnry. 
aaackMfva  praaf  af  «alayUiy 


Caan  TWHwnaaawarMdOt 
••MaMlan  to  dwt  a  FaimJ 
wnaUfMlafia:  rf^  to  af  *iM. 
aua  raha  If  II  Maaw  aaa  ikkw 
in  MtaitaalK*  and  aaaiWf  to 
Mlanatau  Suia  cauna  Wva 
al  tiaaa  «ftorH  r«tow«y 
«N  dw  anaaiat  af  aaaautv. 
ttaaaJ  ymrtolaito.  Ta  Ota  km 
•a*  IDaatrattaa.  to  Ml.  OH  Stt- 
rraaaa  IwMeUi  Caun  af  Maa- 


dwt.  to  auA  mill,  dw  s»- 
iraaaaCawi  akaf  aaarttoa  a^ 
yvaata^naActtoa." 

la  lUia  a>Wkninii^ 

^  iHytaeaaa.*w«to«t 

 wtoc  lato  —-III  I 

aaaafiW«i,f.„toi,i)«:to» 
ta  Aaaarleaa  kMary.  Jadfa 
Uanad  IUa4  af  tW  Ualtad 
»»<aa  Catai  af  Afpaato  tor  dw 
SMandClrcWf  lallH,aitW 
lira  a«a  af  M,  iua«,  ami  atoa. 
Wa  af  MkM  and  cayactoua  af 
il'rtt  9m  aakad  ky  Swaiar 
IWaa  C  Maank^i  J,  w 
MtoaMrt,  dHlman  af  dw  Saa- 
»ia  JvmcluY  Sukaanuamaa 
"  CanKHguanal  |U«Ma,  ta 
^aa  a  iWa<WT«nS 
MO  to  Maavf  Suirtaia  Caun 
•l*^i«  >wia«ct)<m  to  caaas 
"pr*tot  kManiat  tacurtty 
lU««Kkai»Oy  laayaaM,  "11 
•M«a  to  aa  4aa(rakta  dwi  dw 
CMn  aWuM  Wva  dw  toa( 
ward  aa  fuaailana  af  dw  ckar 
actar  ktvafvad.  or  aovna  tWra 
>•  kiwaya  dw  ckanaa  af  kkuat 
W  fawar  wkaravar  H  to  Maa< 
^ - allia«  tati  dw  toaai  aa» 


•■MTtDy  to  iw  Ckwt.  I  da  aat. 
af  awaa.  atoan  IWII  iNnk  l; 
»  •>«*y*  rt#(,  km  aam  ftoaj 
•v'^'i^  !•  katiar  Owa  waac 


nakwMahaWaalf*^ 
*al  toa  tnam*  aav  ta«a> 
tiaarad  Fadanl 
,  —  iMwtodfMkk  at 
Fadaral  law.  «rawa  trmm  aB 


ktM  to  dw  CanautaUaa  < 

■Wiliiid  ky  dw  mat. 
«aai  aad  aaaftmad  kydwSaa. 


Wak  "Faaay  HIT*  waa  la^ 
MctadV  dw  nm  Aaawd. 
aaaai  Al  akaul  tW  aana  daa, 
dw  Haw  Yarft  Caun  af  AWM 1 
tound  tWt  H  waa  Okvtoutly 
Uw  aaad  tor  iMtfimlty  ki  Ml. 
lara  af  Fadaral  aaaautatMaal 
tMaryraCatlaa  to  aaaaadal.  and 
tW  AffaOai*  JwMctlaa  af 
dw  Jijpriaii  Caun  w^  <Ja' 


•rtiwrt  af  aanmna  Wtwaw 
MMUtMlaMl  aad  fuia  taw 
iWa  aiaeiad  aiaia  Hifai, 
may  af  wwai  *ra  yaputorty 
a^aadwWkUdMWH/ 
Ualtoaiaialaw  TWfrwam 
nanaadttaiaatydw  Fadaral 
Him  mM  ktoart  Ow  a» 
ptWMCy  af  FadaraJ  Uw  Aa 
JaMiMa«a«aaid  "taaarw 
tra^'griia  ratoUt^  w  dw 


>rMctoaB  {Fadaral  aad 
MitMW  IrttoaaJ  wMk  ti  Id. 
Muta^M^acMitoMWa*. 


mttu  *a  $ufnmt  Cai^n  m 
««Atoa  tor  waac  af  fanadta- 
^mtftffni  to  wkMJilW 
cbija  tor  rwa^-ary  waa  kaaad 
aaapardwL 
ImUdaik^  thai  lafftoUtlan. 


 L  Oiaf  Juaitoa  ^ 

akallaaldkiCMaatv  Vlrp>^ 
la  '^aacaaalcyafmitorw' 
My  ai  waO  aa  canickaaai  to 
IW  Caaaiituuaa 
aad  U«t  af  tht  Ualiad  SUtoa. 
WMild  lUatf  BMiaaai  dw  FiayrV 
atysTdKiduc  MtWUkfr*. 
aan.  a  caaaa  to  wWck  tWy 
aratoviivad,  fTWrraiaan 
af  tW  CanatltMtta)  dacUn 


■rAiMl  to  claarly  aaawiual  u 
fr««aa(  aa  kMMl  M  IW  tw«r4 
aad  a  dtoaaMaa  af  dw  aaaa. 
pact" 


TW  ^ 
Caa«raaa  IW  awtWrtfy  ta 
^MMmlaa  dw  Idada  af  caaaa 
Md  tW  lyyaa  af  mMdMa  iwt 
CW  totortar  Fadaral  aauna 
aaay  kaar  to  a  Ml  BMra  aaapU. 
caW  —  if  a^Mlly  uaptrtua. 
My  lllaatakaaadanAnkW 
111  af  Ow  Canautuuan.  wMck 
H^aa  Canr«M  IW  1I jM  «a  «■ 
lakWk  •^KA  kUartor  aawta 


tea  to  oaaa  ardaia  and  aauk- 
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(Uh  '  SMC*  Oii  trriWM*  llAt 
(TM*  ^  IfX      MUkdlk  t 

tt^ith  Cht        «uru.  **» 

it  IK4  Mlvw  tM(  n  tlM  (|v«» 
<ort4r<«M  tuCMrt(y  t* 

fnmtrt  pe^*i»4  C«\«fw- 
IMr>al  4ittmMn  «i  Um 

OMt  rr*M»i  <UMM  •<■  U- 

«)  A*<  K  «u  ru/^ 

Um  SwfTMM  Cmh  ttMtt  w«uM 

»y  hMAfv<  OHMUtvUtniJ 
c«*M  tfvMM  fnm  MM 

T\fWi«>Ml  MM  tf  UN  IM 

cmMT  UuiTM  TW 
ft/4  K         «r«Mray  hMT  • 

DvM4t  rU*  M  I  MrtM  «<  KU, 

M  rm  wt(k»  !»»•  tt»  C«Mri 

/-UM   altMA  <«rUM  CM«ff»' 

uiA<i«m44  firwi  •  fwNrtl 
c»urt  <>l  irt^i  • 

wiMh  w^3wM  4*CM*  <AM« 
4<  gmt  <c«n»titwtMMl 

Ai  ^  SvyrtiM  C«url  hM 
|M«  <U«4f  4ki«A«  •  FT*- 


When  the  Amcncan  people  have 
nco^mzed  Congressional  couit-curbing 
efforts  for  what  they  are — assaults 
on  the  Constitution  itsdf— they 
have  m  every  instance  rejected  them. 


«MUM10MJ    Mi  (UMUffT 

bw,  (hf  r«l«  •(  UN  W««r  F*^ 


«urti«  ««kk  ttwrf  kM 


tKi«aU<Mi.  On  IkfMlM'  r«4(r«I 

MUfIA  tov*  kMMM.  IM  MM 

MJJ«M.UN  «Mty  toruns  li 
wlork  •  tKliuM  «Ml4  wcvn  • 

cUiru  ky  a  Mt«  UN  i«Mir«4 
««i4»f  Antck  III  •(  UN  C4nM- 
MJwi^  II  ConfraM  *m  M 
•MMh  UN  Imr  r«4ml 
«MU.  It  w«uM  ffl*cttv«ty  CM 

ml  rl#u  AM  ciMfly,  Un 
trwn  M  MM  «Uh  t*  ta«v« 
(•  Uw  lUM  tUNl  lutktrtty 
4Ml4t  Mttm  •(  P««M^ 
KMwtMiuJ  tev.  Ftr  IM*  r«*> 

fga.  UN  U^UMMM  UAt  C*** 

ir«w  us  aitiMnv 
UM  «r«r  CMUta  cliMW  •( 
P«4»raJ  CMM  tr  fljM«  W- 
OMM  N  kM  4ucml«i  M  iM- 
Uk  UN  law  Muru  *«•  m 

(tlWI^  MMMU  IIWC  rrmlf 

CMCTM  U4  UN  f»«nf/M 
tMuk  HMM  tr  aU  •(  UN  l««ff 
r«4M»i  ««Mnj.  H  Mr  nM  HM 
tu  p*w 

|Ml*ikftM  w  Ukwwl  UN  Vl» 


ri|^  TW  C«un  tf  A^mU 
lir  UN  SMn4  OtmM  mM  U 

Cmt^Uw.  iwlM  ta  Ml. 
tMi^  ''SrWW  CwyMi  kM  UN 

(MRlM  U«l  KW  »»»•*»■ 
»rty,  f  fnfntj  wtikM  Am 


«««« fnm  ftM  •(  t)wM  ufi*' 
MnU  U  diis  C«VM  4m* 
M4m4  ktM4  «MntiM 
I*  vliMraw  JwMktlM  traM 
lf««f  F«4mJ  MNTta  —  «Wrt 


tarr  niM«  UNt  ««• 


ri#Ai«  My  to  UM  *«ay  (i- 


a  ffwAitm  •KMravtnc 
FHml  Mwrt  |uri»4KUM 
Wlwr*  rl«)K«  WsMM  la  UN 
OMtttuctM  *r«  »W>C>on4, 
hyrvcT.  UN  mttt^Om  »<  Cm* 
I  t*  tt»iu4.  Wtoa  Cm- 

•(  ito  MtiNdty  M  toar  •  M> 

^M'*  MMdTWUMal  CUUU  tt 

fcl— II.  M  MWW  »r»rt«»  0N< 
ntiapwi  «fUb  Moitof  F«4ml 
Itrun  li  vMcliM  aMk  u 

wi<y  Tto  «iaU»- 
(OiM  total  Ktolar  HMry 
Karl  aMca  «KrM  «w  «m  •( 
tutvM  •wMravUc  tvmr 

MMTI  )IIIta«CttM  M 

MM    MKtfMlMl  |1#U 

"•Wy,  vlMl  MMtrpN  UlaaKI 
T»  MM  19  a  MTt  f«wtT  m 
raffuUw  jMMtcttM  Int*  a 
y«wtr  w  affaci  rt^tu  tovmg 

UMl  AM  IM*  a  p<w«f  M  «•  H 
la  c<M/»4ktlM  w  aOito  attor 
UnM  •<  (hfl  rtrjr  «acwMM 
«Wck  wnkn  (to  fawaf  w 
nc>d«M|urta«cu«l** 

Afytytrv  t)M«  laaaaM  w  UN 
«>««inn  WUi  M«  to«w« 
Cai^rm,  ttort  cm  to  m 
MM  OiM  all  •(  Uwaa  tranek 
aiuMWMi  aaatfUM- 
uaMJ  r\0M,  Tto  Sninaia 
Cawi  haa  4tumlM4  (tot 
toaK«  My  to  a  aanaUttiUaM. 
•Uy  n^wM  r»«M4y  Id  U  a^ 
frapflatacaMlarvMaUaMaf 


tM  rf#M«  t*  M  «*K«tlM  ki  a 
<iiir<gata<  ^iMc  Ktoal, 
CMtf  JMOca  >wtar  toa  wtH- 
tMlarUNCayn  -•oaifMa- 
yartaOM  toa  tang  a«  t»> 
MirtJ  Hft  •(  an  puMk  «*■»■ 
iMMri  lywaM.  aM  H  to  «» 
ttaaty  (tot  a  tnily  a«l«ctf** 
rawatfy  anM  to  4rrta«4  wUk- 
•ul  tawlauaJ  raUaM*  upM 
K,"  la  tto  UaiMut  am  •( 
Aaa  w>  Waal*,  tto  Caurt  tnaly 
Nua'aaa  ' 


(to  Cawt  toa  *aM<  aaaaia 
tary  rnyw  ** 
Ktoala  vialaM  tto  mmMw. 
toMl  rctoOtpla  •(  M»af*ttM 
•((*wcfeaaiitM*. 


taCM  •(  tto  CMaUt«ailm 
aai  Ml  M  UN  toala  •(  t«Mcal 
arUailat)tiJ'w|i«MKy,U>l 


•wtk  ncafiaac  ito  furt"* 
Cte«4  Imitm  Cto/W  EvtM  Hdftoa 
''Wa  an  wOtr  a  CMW.Ifwitoi.  M  (to 
C«MbMiM  M  «tot  tto  H<**  uy  MU, 
aai  (to  )utfklanr  la  (to  iar«rMr<  af  ««r 
Otony  aa4  at  av  prafarry  uMrr  (to 
ConatKuUa*,"  DtfTMai  (to  FaCmJ 
aawu  at  tto  pmm  (•  a^HK***  (Ma 
ratoot  w  tvOt  laauM  ai  MigrttntM. 
rtnTiM  «n4  icfcaal  pnyvr  aflactmfy 
$r%a»4m  Fa4anl  ynUatiM  —  ito  aa*- 
ttmctaMDy  tnvtM«a«  aai  Mat  muWa 
lina  a(  ymactlM  —  at  aur  ctorlitoA 


Ttonax>ta<M>n»oaiit»»ala(ion 
»«uM  to  ta  «a«y  CKUana  UN  pn(«ct>o« 
at  cantKvOar  i  (tot  Un  Sw> 

ynM  Caun  toa  «acUrM  (toy  pOMai 
II  wauU  to  Kra<^  Maa«  II  Con|r«aa 
•awM  iiei«>lla>  iluwtfl  a  ^uiaMC 
MMl  Wl  wtot  N  claarty  My  mi  k> 
aaMf«Mi«mtly  a  rrwMl  a(Mn«»> 
TtMMaJ  ttUiOfl*  »y  M  act  at  Ca»> 
gnm.  Tto  to*  ta  ctaar,  tor  auavto. 
MI  Cai^TM  tot  M  tovw  la  4actora 
raoal  ^MlataaUo*  l«  r«4tnl 
acMMl  aaapliyMaat  taaal  Tto 
-ta^c-atUNaniuMNUraiaaOyito 
prcfwMU  a(  Ito  «v«atnwn  Wto 
wflwML  towvw,  ramh  Ongraaa  la  r»- 
■«v«  ATM  UN  r«4rral  aaurta  aO 
«k«tM  w  toar  caM  tovaMag  nctol 


U  Mt  Maia  ta  AM  iMfuaca  U  ito 
CaMtKMUM  a«  a  aaircs  lar  Itoaa  r*- 
urtctlM  m  tto  p»»<r  a<  Cwyiaa  i» 
iMWl  UN  )gvla«ctMa  at  Un  law 
r«4rral  aaurti.  R  to  la  (to  **a  praCM 
ctoM*  at  UN  Pirik  AMaAmnt  Tto 
vvarerckkv  IwrwKM  at  *m  K^aaa 
to  tto  aaoM  aaaunnca  ttol  tto  Fa4- 
ani  Cavtftoiaai  wifl  fwara  fajfty.toft* 
paittoUy  aM  aan9«aakina(«ty  AHUn 
ftmrt  *t  Ca«yM  —  ta  taa.  ta  auto 
vtr,  ta  nfuUta  Mmaaarca  —  «ra  aaw 
MTsMtf  »y  Ka  aanatimtoMl  IMWM7 
ta  4a»rtva  w  a(  ai»  ftiku  la  Ufa.  Ktorty 
Ml  fiayany  wtttoui  *m  k«cm  af 
M*  Aa  a  paww  a(  Cawgriaa.  tto  a«- 
itortiy  la  «Mtral  )urMKttai  to  ttor*. 
lara  natrkiM  »y  UN  a(  Aw 
«M  Ttol  to  UN  waaiir  a(  Un  AmiV 
CM  raMM>*tM  M  M  Uvaa  aM 
krMitoa. 

StoaM  CaiWM  kMtat  u»M  n«rtct- 
tai  Ito  rt»<Ufr  t»  »ayi  ttot  (to 
praM  Cayn  My  *Ww  «•  MaamUn*- 
(iaaMl.  *a  Su»raM  Caiut  »lgM  van 
■tflto  4Mra  tto  wt(Mn«iM-)wta«e. 
«M  la#alitlaa.  toavlm  Cancnaa  aM 
Ito  MkMtry  !■  aaaAlct.  TM  laMa> 
MaMi  ■irnlrr  awuM  aawttow. aMl 
Cai^rMt  aMtor  aaaifni  ito  CwrTa 


I  natrucivflni  Ito 
totwaM  (to  h««ctol 


It  to  MiintaMaWa  ttot  »aUtie*lly 
y^aaraMa  li»i«iian  awMM  iMCt  ad- 
vmUfVatDMcMlmiatticMm^QiUtt 
MMCtMNM.  Yf(  (toto  «to  crtdctM  UN 


wi0Mi  M  )M(  aMttor  tonMiar  a( 
cwTMl  rMK  aflakii.  C«n«rM  to  aa. 
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•»  M^M  tot  U  rrwu*>«  tkal  tft*  | 

fr«MniMmM CM  |«*(ury M  M Hw I 
*«M  Ki«cU}  rrvWw   CM  I 

M  MMArtnM  IH  (te  C«nMH)*.> 

It  It      A*  un«t]  M«m«  UUI  «y««  1 

r«r«  M*T  Mfun  (•  ^uMUon  UM 
«G»wbrw(i«A«hty  *f  Urn*  pnr>Mto 

A4I  tiMM  *x>ku  vul  rr«KM^}y 

in  •vtfy  iMtwwt  MluMtHy  yMM  w 

Carwurunm  m4  am  (ti  UmM  mmt» 
HMDS  Um  fuevt*  ttmntv^  .M  cW 
jrtt«<»  CM*  Mrt  (Mil  •  cnrviry  •«•> 
'•Milw>g>4  tM  «Mtm  vKk  •  ^ina«c 


Should  Congress  pass  these  bills,  the  Court 
might  well  strike  thcai  down,  leaving  the 
two  branches  of  govcnuncnt  in  conflict 
Congress  would  then  have  to  cither  back 
down — or  pcrmanetly  reduce  the  Court  s 
power  through  a  constitutional  amendment 


ttrmrr  4m*  tt  Cbt  tiww  Y«rt  VUrtr 

CAM*    Own         u  M  •ftffi  tit* 
^1  wkMi  tiw  inf(tc*U««  (f  Ike 
p<»r4  irOtJtMn  ««r*         c>Mr,  tit* 

TW  yalnlul  nUM  •lUrAi^  Milt  M 
iiMtJMV  <Jw<k  «•  (M  i«tUUUv«  fMt  •!  ( 


t>*C«m  ••M^w1(yl•«•ct4*clmM»v■ 
U•Mlc•«M  W^l«  ti  U  <rv«  a«t  pobu- 
C4l  MMfnr*  Ovw  •  r*  cb*  itrcmtMt 
pmm  •!  CM  cwrm  «f)»ru  w  wHk- 
«raw  Jurt«*a)«n,  (Ami  nUrmm 

rut  E«f(«yW  MMwKOy     Uday • 


cvrrwn  ^wi^jfgirt  UO*  ihouU  to  * 
(•u*#  h*  «oncmi  •koui  t>c  •Mhcx  tf 
•tu  conMitwUiMi  ryvM  t»  wiOmtM 

there  u  ro*m  t*<  hop*  uiheiotvt 
kUwry      •«irt<wMnt  rfteru.  (he 

tTMMn  T*  Kcnov  tt*  rUfi** 
t«Tvm  W «* CanmrwOMiMk. 
fin*4KtiM  n*  Cwrtw  Cmctm*  U  ■ 
i*n  wh*  w  tiAtiMx  Mcrincc  (h* 
ta^urw  tto4  *4  tiw  lt*yuMk:  t*r 
tftruUUr*  knt  ahan-urw  ycUtKA) 
lU*  A«  CM  N«w  Er^^tfA  fot*  Itnm 
KuM*0  UwtU  •«*  to*.  "Sufli  yo«*r 
th»r«WiMtVM/*>«4*(>f  r*«x»W  "Ai 
CM  ftrti  M«n«ay  to  CxvcMr  4nwt 
m*t  Oitn  u  n^mt  w  M>i*v«  gui 
CwvcrcM  «lit  W  lrNtnta*4  Ue  tt*. 
MM  af  UMrr  W  M«  th*t  CM  wrMMw- 
UmiJ  tf  Dm  ktxh««l  cwrt  Hih* 

tW  -  kM  (f  «OMT  F«4«nl  OMru  - 
■iuuMrtMUtavMAU  ■ 
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A  MOST  DEFERENTIAL  TERM 

In  the  term  just  past,  the  nine  Justices  made  no  waves. 
They  deferred  to  the  will  of  Congress,  to  the 
dictates  of  the  sovereign  states,  to  the  authority 
of  the  Executive.  Bye-bye  Judicial  activism 

Conservatism  at  the  High  Court 

JAMES  J.  KILPATRICK 


Os 


k<s<  THt  stiFAct.  tt  was  I  pUctd  icrm  of  ihe  US 
"Suprcnx  Court  thil  ended  on  July  2  Hie  Cou« 
funded  down  125  opinions,  but  none  of  them  quaiiAed  is 
a  bndnurk  Nothing  cim«  itonf  m  cnminil  Uw  lo  rank 
*uh  Miranda,  nothinf  in  (he  field  of  civil  njhis  Approached 
Bronn  V  BosrJ  of  ttJu<§iion  Even  tn  dissent.  norK  of  the 
Justtcts  midc  waves 

The  surface  apponnec*  utre  deteivin|  Some  crittcs 
hj>.T  compUiiKd  thai  the  Court  under  Chief  Justice  Warren 
Lirl  Burger  like  Churchilfs  famous  puddinf.  has  no  iheme 
but  Ihe  itUK>  arc  wronf.  Bcrxath  the  bland  Surface  be 
sif«f.|.  contntcni  currents  of  junsprudence  The  leiivnm 
that  marked  the  days  of  Eari  Warren,  when  the  0>ua 
plunged  into  teas  of  political  and  social  controver»y.  has 
been  replaced  by  a  cautious  and  respectful  ionservatum 

In  the  term  jusi  ended,  we  mv»  ihe  mosi  deferential  Court 
in  many  years  Tlw  Court  deferred  to  Congfcts.  the  Court 
deferred  to  the  Executive  Praitin|  the  virtues  of  federalism, 
the  Court  deferred  to  the  sovereign  suiet  The  Court  even 
deferred,  most  of  ihe  time,  lo  the  federal  bureaucracy  The 
JtntK^s  genteelly  deferred  to  otK  another  Justice  Thurgood 
Marshall  dissented  43  luncs  and  JusIkc  Witbini  Brenrun  3^ 
limei  but  these  Mtre  feeble  KO>es  igamst  the  records  racked 
up  by  WiUum  O  Douglas  Sixteen  caiei  saw  utunimous 
opinions  2 J  others  brought  separate  concurrences  but  no 
dissents  In  only  twenty  cases  did  thv  Court  split  5  to  4 
Nearly  half  a  tentury  ago.  HarUn  fjske  Stone  laid  down 
the  nuxim  by  uhich  ihc  present  Court  is  guided  "Tlrt  only 
i.heik  upon  our  own  cxervtse  of  poHtr."  he  wrote.  is  our 
own  sense  of  self  restraint '  That  vital  sense  is  working  well 
lime  after  time,  the  Court  bovied  to  the  will  of  the  Con< 
grcss  In  Hoiikff  v  Cfotdhrtf.  for  example,  the  Court  had 
to  devide  Mheihei  an  ait  requinng  ihe  draft  registration  only 
of  men  diKnminatcd  afamst  «omen  In  the  lower  t.ourt.  a 
ihfre''iudjte  paiKl  had  tnarshaled  impressive  reasoning  to 
support  that  iompUtnt  tn  the  h;gh  court,  a  six-man  major- 
itv  tossed  that  reasonmg  aside  Speaking  through  JustKC 
WjUiam  Rehnquist.  the  majority  held  that  (he  case  mis  more 
than  merely  one  more  case  involving  "the  customary  defer* 
ence  accorded  congressional  decisions"  Here  the  issue  in-^ 
solved  the  auihv^ity  of  Con|tress  over  national  defense  and 
mtiiiarv  affairs  "and  perhaps  m  no  o<hef  area  has  the  Court 
accorded  Conpess  greater  deference  "  After  all  Rehnqut^t 
added  admoMshif^g  his  three  dtssenitn|  brothers,  "the  Con> 


gress  II  a  coequal  branch  of  government  whose  members 
lake  the  tame  oath  we  do  lo  uphold  the  Constitution  of  the 
United  Si^ites' 

in  MtC4tx\  V  MtCanx  a  difTerenl  six»inan  nujority  ex« 
hibited  the  tame  potitesse  The  ease  involved  a  property 
setiicment  between  an  army  colonel  and  his  wife  of  19  years 
Under  Cahfomu  Uw.  Patria*  Ann  MfCarty  ms  entitled  to 
roughly  half  of  the  colorKl's  future  retirement  pay  Ah,  said 
Justice  Harry  Biaekmun.  but  the  Uw  of  Oitforma  must 
yield  to  the  U«  of  the  Und,  An  oAktr's  retirement  pay  is  not 
like  a  pension  based  upon  past  services,  on  the  contrary,  it  is 
"reduced  compcntation  for  reduced  current  services"  The 
retirement  system  is  not  designed  for  the  beneht  of  divorced 
wive*,  but  for  the  benefit  of  the  armed  servxes  The  purpose 
IS  to  encourage  orderly  promotion  and  to  maintain  a  you(h> 
ful  military  force  The  value  of  retirement  pay  as  an  induce* 
ment  to  re-cnlist  would  be  diminished  if  an  officer  krKu  that 
he  might  foe  involuntarily  transferred  to  a  state  that  Hould 
divide  that  pay  upon  divorce  In  its  wisdom  and  compas* 
ston.  to  foe  sure.  Congress  could  change  the  federal  Uw.  "but 
this  decision  is  for  Congress  alone  " 

In  Monro*  v  Sundtrd  Oil  Comptm.  this  deference  to 
legitsUttve  power  approached  a  comic  ievvi  This  was  one  of 
the  $  to  4  deemons  Renuikably,  boih  sides  insisted  upon 
upholding  the  perceived  intent  of  Congress  The  case  in< 
volvcd  a  military  reservist  in  Linu.  Ohio  His  reserve  duties 
required  atiendarxe  at  monthly  drills  and  summer  camps, 
with  the  result  that  he  lost  some  hours  at  the  refinery  ^herc 
he  worked  The  nujonty  Mtd<  Tough  luek<  but  Congress  has 
Uid  no  duty  upon  employers  to  accommodate  reservists 
"This  Court  does  not  sit  to  draw  the  most  approprutc  bat* 
ance  between  foeiKfits  to  employee>retervists  and  costs  to 
employers  That  is  the  responsibiliiy  ol  Congress"  The  lour 
dissenters  found  this  an  "erroneous  interpretation,  contrary 
to  eoniressional  intent " 

Thf  Court  bowed  to  Congress  m  a  case  involving  Medicaid 
and  m  a  case  invohing  railroad  retirement  Lai'  .  (he  term, 
the  Court  upheld  the  historic  authority  ct     .  ^'^kMuv? 


Afr   kitpauitk  rj  a  ttvdualtd  ^olumnlit  tnd  a 
Agronsky  and  Company  I  tit  lami  hookt       The  Amern 
can  South.  Four  Seasons  of  the  Land,  «</A  phou^rciphtr 
Htl/tam  A  Bakf.  and  The  Foxes  Union 


Autu»7.  ii/St  /  fiAltosAt  RtviU  g»J 

Repraducxd  with  the  permiMion  of  the  National  Review,  Inc.  from  the  National  Review,  v.  33«  Aug.  7,  1981. 
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On  the  conservative  side  we  have  been  pleading 

for  years  for  strict  construction  and 
Judicial  restraint  For  a  term  or  two,  at  least, 
we  are  getting  what  we  asked  for.  It  may 
be  dull,  but  it's  delightful,  too 


hranvh  ovet  Kfxit  m4«llH»«c»  Jlwc  win  oe  ujcd  only  lor  ihe 
<Jcpw»t  ol  ^'^mpc<i  iTUii  An<J  not  for  ihe  •Jitiribution  oi  ihc 
/liCtt  ot  vtxv  (•^oup^  Rcpcitcdiy  ihc  Coun  invoked  ihc 
hi4(v  <itK;irin<  ihit  (udfcs  mu>i  not  *ub»iiiuic  iheir  Own 
nMUvn>  ot  >M(4t  pvtKy  lor  ihe  cxprcued  wilt  ol  Congreu 
JWjto  hJ>e  been  >Jtinf  ihi>  (qi  ycui,  they  My  II  whcnoTr 
ihcii  piTjuJKCi  woin(,iJc  »iih  ihc  cxpreHCtJ  will  ot  Con- 
KrCM  But  .n  the  <crm  ju>l  cndcii<  members  ui  (he  Burger 
Coufi  ictmeti  lo  mem  ti 

Jn  this  nrtiid  4he  Chtef  Jutncc  himself,  in  one  nolibic 
vase  icd  4tl  (he  (C5t  f  hiS  Mil  the  Mvnd^  case  icsiinf  ihe  use 
ol  ickvtyion  wimcms  m  triminil  wounrwms.  Docs  <he 
piCMTiKC  ol  s  TV  icponcc  prejudice  a  ijir  iruP  It  (s  wcli 
kitMwn  ihat  Buiicet  ioalhcs  TV,  but  who  wrote  itie  opinion 
<iph<.td<Ag  th>n4i%  nfht  to  cxpenmenl  with  TV  covcnft'* 
Ihe  th^f  ift  pcfion 

ihe  M<.  tda  «.is<  one  ol  several  in  which  {he  old  do«- 
innrs  ledctalism  were  dctcnded  the  Coun  upheld  a 
i  lah  statute  rc<|utnn|  phyiKuns.  il  possible,  to  noiily  the 
parents  of  a  teerufed  girl  Kcking  an  abonion  The  Coun 
iQund  nothitif  wrong  with  «n  Ari/una  law  that  departs  from 
one  person  one  vote  m  water  conservation  dislricis  Min> 
nnvtas  stjiute  on  milk  woniainert  pUsXii  no  um^nstitu- 
itoml  burden  on  mtcrriatc  wummerce  Montana  >  Mccp 
vcvennce  bix  on  voal.  by  the  same  wkzn,  was  merely  a  man- 
ttestatton  ol  puwris  reserved  to  the  sliics  respectively  under 
the  Tenth  Amendment  In  tllinois,  a  wompltcaied.  slow,  and 
vumbersome  system  of  whallcngmg  feahpiopcrty  tax  assess- 
RKnis  nevenheieu  wis  found  to  be  'plain,  speedy,  and 
efficient,  and  hence  wtthin  the  powers  of  Cook  County 
The  friendly  pnnciples  of  fedcralttm  reached  even  to  the 
vlmmg  qI  a  vitv  stfcet  in  Memphis  the  mtcni  of  the  clovng 
was  not  io  Kgrcfaic  neighborhoods  but  only  to  move  irafRc 

To  be  sure  the  term  saw  exceptions  to  this  pcrvastve  punc- 
tilio Federalism  did  not  protect  an  (owa  law  limiting  the 
lengih  oi  trucks  A  ConrrviKui  prixcdurc  in  paicmity  cases 
<,ould  not  pJss  muster  The  BorQUgh  of  Mi  Ephratm  in 
i,jmden  County.  N  J  was  told  it  would  not  invoke  us  zoning 
power  to  prohibit  nude  dancing  m  a  pom  shop 

The  dclighiiul  trend  toward  judiwtal  restraint  produced 
some  iipmes  also  The  Coun  deferent ully  upheld  a  tough 
ledeni  law  on  strip  mminf.  even  though  the  law  demands 
ridiculous  results  in  the  rugged  mountain  terrain  of  south* 
west  Virginia  The  Court  bovtcd  to  federal  auihoniy  in 
wAttr  pollution  rcguUiions<  even  if  the  regulations  forte 
M^me  wofnpinieY  ovt  ol  business  TcriiIc  manufacturers  got 
the  word  that  "feasible"  m  the  law  means  tcasible"  m  prac- 
tice, and  never  mind  a  balance  between  benefits  and  vosis 
Mine  owners  learned  that  nothing  in  the  founh  Amend- 
ment resuotn  jcd^nl  inspectors  to  get  a  warrant  m  advattct 
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it  bu>iness  and  tnduMiy  nc  aggrieved  by  such  exerctses  in 
iliKt  voitsiruvtion.  let  them  look  to  Congress  fot  relief  Juv 
lives  must  not  ^ubsiiiutc  ihcir  own  notions  ol  wise  socul 
pohcv.  et  cetera,  et  cetera,  et  cetera 

In  the  last  few  days  of  the  term,  the  Court  disposed  of  two 
vases  thai  might  have  been  raised  to  landmark  dimensions 
Both  involved  the  power  of  the  Execuiivt  In  fhig  v  Ak«. 
Ihc  Court  almost  miitcr-of-factly  upheld  the  authority  ol  a 
Secretary  of  State  to  revoke  i  panpon  for  cause  The  deer 
sion  set  o IT  a  loud  but  unwarranted  Rip  within  the  liberal 
vommumty.  where  dark  perils  were  seen  lo  fteedom  of  speech 
ind  freedom  to  travel  abroad  A  warefut  reading  ol  Burgers 
opinion  lor  the  soen-man  majority  makes  it  wlear  that  Philip 
Agees  passport  wis  revoked  not  for  what  the  renegade  said, 
but  for  what  he  did  m  tr>ing  to  dartjpt  our  intelltfeisx- 
gaihenng  eapaeiiy  In  the  Iranian  asseu  case,  without  sig* 
ntfioint  dissent  the  Coutt  upheld  President  Ca net's  deal  on 
the  hosuges— but  Rehnqutsts  opinion  was  wast  so  narrowly 
that  It  provides  no  sweeping  precedentat  aulhorty  for  fu- 
ture cases 

So  the  icrm  went  Nothing  much  happened  in  cnininal 
law  In  attemptirv  to  wbnfy  Founh  Amendment  questions 
of  search  and  sarure  and  Sixth  Amendment  asuei  of  a  right 
to  counsel,  the  Coun  stKCteded  in  making  matten  more 
opaque  tn  the  liekj  of  sex  disCTi  mi  nation,  the  Coun  waffled, 
two  cases  sustairKd  equal  nfhts  for  women,  two  cases  went 
the  other  w^y-  ^o  case)  dealt  stgni5cantty  with  freedom  of 
the  press  or  freedom  of  retipon.  TV  only  case  that  deati 
notably  with  these  issues  produced  a  splintered  majonly 
upholding  the  powtr  of  a  state  lo  restnct  the  Kmhna  cutttsts 
ai  state  fair*. 

The  spirit  of  judmal  resiratni  was  reflected  even  m  the 
dissents.  Some  of  us  who  cover  the  Coun  may  be  forgiven  a 
nosuigic  ugh  for  the  good  okJ  days  when  BUek.  Douglas, 
and  Frankluner  hurled  gutsy  insults  ai  each  other.  Tlhese 
dayt  only  Kehnquist  fltnfs  the  barbed  remark  tn  a  Jehovah's 
Witnesses  case,  he  observtd  tanly  that  hn  ernng  brothers 
had  succeeded  only  ift  "adding  mud  to  the  itrcady  muddied 
waters  of  First  Amendment  junsprudence'  In  another  case 
he  accused  Ihe  majority  oT  *«  remarkable  feat  of  judicial  al- 
chemy "  In  a  Kentucky  aiminal  case  he  de(Hored  the  "s  ngu- 
lar  paucity  of  reasorttng"  displayed  by  his  colleagues  Tame 
siuir,  tame  stud' 

With  the  retirement  July  3  of  Justice  Potter  Stevian.  some 
change  can  be  expected  in  the  fill  term,  but  probably  not 
much  We  may  reasonably  anticipate  the  smooth  confirma- 
tion of  Mr  Keagan's  nominee  to  replace  him.  Sandra 
O'Connor  of  Aruona  The  Coun  s  ^rst  woman  comes  fully 
aedentiiled  as  a  (xild water  Republican,  but  history  raises 
a  flag  of  uution  nominees  do  not  always  turn  out  as  ap- 
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pomiti>|  Piciidenti  ttftsi    Ml    hwnhowc*   »  renniditdy  be  74  in  Scptcmbct  ind  RchrtMulM  <7  m  October  The  two 

c<>nv(r>Ai«vc  feiJow   wamcJ  ^u<J|ni  nn  hp  o*n  *m»fe  be  mo»i  wt>nvfA*ti>c  m<mt>cr»  dtuitrccd  m  onl^  M  ca>e» 

iht^  ll<»l*fl   \\hmikcr   *rd  Stetkirt   who  worked  out  PowcU  n  tntn$  74,  bUckmun  i>  72.  White  M.  ind  Sie»en» 

wcU  bui  he  aiw>  named  Eail  Wicren  and  Wiitiam  Brennin  t>i  They       vont.nue  to  hotd  a  mtddfe  {r^^und  A>  iot  Mi> 

lo  ihe  bepvh  Mi   N*»on        wxtved  «»urn.h  won*crvatrve».  tame  JuMice  U  Connor  a  ntie  that        tike  >ome  (etting 

he  g.>t  ittu  iplendid  one>  m  Bgijci  aftd  Rchnquiii  he  jot  a  used  to-  *e  can  only  wait  arvd  see 

m<>deia<e  ionxt*4t>ve  »n  P.i»eH  and  thex  da>k  us  hard  tP  I  »ould  venture  one  forlorn  hope  in  lookmj  to  the  lulure 

*»t  »ha(  Ml   Sj»on  jyt  m  Hmv  BUvkmun   Duitnj  the  when  some  ot  the  lepiuageiMruns  may  be  summoned  to  yet 

pa>»  leim  6Ut.kmun  brokr  4i  i,mr>  liom  Butjei  and  Rchn-  a  htjher  wouri  TNs  is  that  Mr  Re*pn  wiU  search  ior  re« 

■4\>iti  A/td  diwfjerd  42  itnKs  with  Bienrun  and  Marshaik  pUwertKnis  wh<>  posKw  some  feiicttous  command  ol  the 

Mi-»  0<  vnnyi  »  ^^><J^<a^  e^perjents  ha>  betr>  iimitcd  to  won-  tnjiish  Un|u4{e    Wuh  <Kvisiorui  lapses  iniu  cUniy  the 

»t.Ai»nit  (he         Um  wf  Ai».uH4   «ith  intle  oppwri«n»i>  (o  cijht  rciurninj  Justices      write  pedestrian  prose  Rehnnuist 

jcrappte  with  Jcdcial  >ijiute>  oi  wuh  vomtiiuiionai  sisuc*  and  Stevens  now  and  then  |et  off  «  luminous  <tne^  but  the 

She  nay  pi<^»*e  u.  be  anothei  Rehn^ui**  on  the  high  vourt  ocvawons  are  inlreqoent  Powell  has  the  finesi  mtnd  on  ihc 

bi>i  then  again  the  miy  not  Court,  but  his  opinions  proceed  at  ihc  meihodicaK  measured 

Mv  f'ies*  it  thai  the  «rne  currents  and  divisionl  that  were  pace  of  dryinj  paint 

Ml  c>idrr)t  in  Jhe  l9*)-xl  term  wiJi  conttnue  br{ely  un«  With  those  miWIy  dyipeptic  obwrvaiions.  I  remain  con> 

^hao|jc<vJ  .n  fhir  trim  thai  bej5»n>  oe*t  CXJober   Brenian  n  leni   On  the  conservative  side,  we  ha>e  been  pleadinj  lor 

"•^   MarshaM  >u»i  turned  ""^   Ihe  C^-wns  two  most  tiberai  years  for  strict  construction  and  judicial  restraint   For  a 

memberv  diMgieed  »n  the  pavt  term  on  only  izn  of  (be  125  term  ot  two.  at  least,  we  ire  fcttinj  what  we  asked  lor  It 

tave*  At  the  other  end  ol  the  spe*.trgm  vl  Burjef  who  will  may  be  dull,  but  it**  delijhiful.  loo  O 
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uiriM  »>f  lasrs  *  these  prtnetltiMs  h*u<. 
been  suhjmt<*d  to  vurprisingK  httle  enipiri- 
<ial  inNesti>*ati«in>'  UoM.  m  his  examination 
ot  four  state  supreme  <  uurts,  lont^luded  that 
prtitedures  do  affeit  deiistuiis,  thi^ugh  in  a 
more  limited  wav  than  had  bet  n  hvpi)the- 
sk/vi\  Other  venters  have  nHKentrated  on 
the  imp<irtance  of  baLkj;round  charaiteris- 
tus  and  pmeivfd  juduial  roles  ami  ha\e 
dt  -emphasized  institiitiun>  and  procedures 
of  courts.' 

In  order  to  preside  (omparatise  informa- 
tion on  the  formal  derision-making  pro<e- 
diires  of  state  high  courts,  a  <^uestioniiaire 
was  sent  to  the  ihief  lusthe*^  of  ea<h  of  the 
fif tv  state  supr<'nie  t  v^urts  during  tbt  suinirier 
of  1973  Bv  the  use  of  folbm-up  Iett<  rs  and 
published  sourtes.  data  were  obtained  for 
forts-nine  of  the  fiftv  stales^ 

The  questionniire  covered  four  basic 
(Km  ision  nuking  procedures  (I)  the  t  >e  of 
*iral  ar^^tiMM'Uts.  i2'  the  urtler  of  lonferente 
dis<  ussjoii.  0>  the  r)rder  of  sotihg,  and  (4) 
tho  as^mnment  of  written  opinions 

Oral  argumtnts 

The  use  of  oral  arguments  as  part  of  the 
niitia!  de<  ision-making  pro<ess  varies  from 
state  to  state  Of  the  fortv -three  states  re- 
sponding to  this  seetion  of  the  question- 
naire, twent\-fi\e  reported  that  90  per  ce^( 
or  more  of  their  cases  are  accompanied  In 
oral  ari^urnent  of  counsel  *  Onlv  six  of  the 
responding  state^i  hear  oral  argument  in 


1  |..Jift  T  Ui.M  Inl f mat  PnH:f dure  Hole  PerCfp- 
twm  and  fuduutl  lUhatu^r  \  Study  of  Four  State 

j|4>hn>.  |{i>{»);«n<.  l'n>vrr«.i!v   J*^72i  p  23 

2  The  Stcond  Circuit  Federal  fudtcial  \dmmn 
tr^Jtumtn  Kfuromtm  CoU'MBU  I-AW  Remfw  LXIM 

y  For  .1  c<nfraJ  rrvjrw  of  this.  ItttMture  see  Stjn 
fof<l  S  \fiConkie,  Enrtronmental  tnititutional  and 
Procedural  hfluenre  m  Collegtal  Pecktion-mahnf  A 
I  nmparatne    \nalt/ittt   of    State   Suim-me  Courtt 

4  "Hion^h  /orlv  nin*'  ■^tatt^  rc^pomlcil  to  the  ^tir 
th<  toMi  \A  Uyf  «.pct  ifj<  /|»>^«.ti<nrK.        «.ar«.  <!u<  U> 

lh«  fdiluK  »»f  •state  N»  jn^vtrr  Jill  a«.p<'<l^  n{  iht 

'im*vtM>rin,j)ff 

5  TKi«.  <!orv  not  mclutl*'  l/Jui^iina.  \tJ>rasItj,  or 

i>r  a  Jjiriz*  f«»4^«iit%  *>i  (h<;i  lasrvan  a>  i<»jnp4n<f«l  bv 


fewei  than  50  per  tent  of  cases  *  Keotinkv 
hears  uial  argument  in  onlv  2  per  ^erit  of 
cases,  followed  b>  Oklahoma  with  unlv  10 
to  20  per  cent.  In  Indiana, all  civd  *.asesart 
accompanied  bv  ural  arguments  but  crimi- 
nal tases  rarelv  are.  In  Utah,  66  per  cent  of 
th(  uvil  cases  but  onl>  10  per  cent  of  the 
<.nmtnal  cases  are  presented  orallv. 

Ora'  argument  Js  viewed  difFtrtr<tlv  b\ 
different  justKes    It  is  quesliouaUt  >^heth- 

n . 

Procedure  used  during 
the  decision-making 
conferences 
may  be  of 
considerable  concern 
to  students  of  the  courts. 

CT  It  has  a  marked  impact  on  the  outcome  of 
<ases  Wold  reported  that  mo.t  of  the  jus- 
tites  he  bad  interviewed  in  Marvlaiid  felt 
that  their  "original  predispositions  toward 
cases  were  occasionall)  altered  because  of 
the  arguments  given  b>  counsel,"*  but  one 
of  the  justices  indicated  that  oral  arguments 
altered  his  position  about  40  per  cent  of  the 
timCx 

Some  jurists  consider  the  role  of  the  oral 
argument  crncial.  Former  U.S.  Supreme 
Court  Justice  William  O.  Douglas  has  stated 
that  thf  use  of  the  oral  argument  ma\  win  or 
lose  a  case,  for  it  is  in  the  oral  argument  that 
justices  question  counsel  and  delve  into  the 
issues  of  the  case  for  themselves.  Justice 
Felix  Frankfurter  called  the  court  "a  ques- 
tioning bod>.  utilizing  oral  argument^  as  a 
means  for  exposing  the  diffiiulties  of  a  tase 
with  a  view  to  meeting  tbein  "*  But  even  in 


7  Waher  F  M«irph\,  EtF.MtVTS  Oh  JvOKt^t 
StiUTFC^  (ChKJiKrt  I'nivmitv  of  ChicJCo  Fr^^^. 
1%4K  p  7 

H  \\k>UL  Internal  Protedure,  Supra  n  1,  p  V> 
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thf  Vnitvd  Stales  Supreme  Court,  orul  argu- 
i«ent>  Me  not  heard  in  all  cases. 

On  the  other  hand,  some  state  supreme 
«o!irts  have  essentiall>  done  awav  with  oral 
.Ui;iiment  This  strongh  suggests  that  these 
oiirls  ilo  not  see  it  as  an  essential  part  of  the 
ipp«  Hate  pro^'ss  One  Miidv  has  suggested 
that  there  i>  no  relationship  betv\een  the 
fre<|uenc\  of  the  use  of  oral  arguments  in 
jijdKial  decision  making  and  the  level  of 
conflict  experienced  In  the  court.*'  but  the 
empiri.  al  question  of  whether  the  oral  argu- 
mt  ui  better  meets  the  demands  of  justice  is 
left  unanswered, 

mcnt  better  meets  the  demands  of  justice  is 
left  unanswered 

Conference  procedures 

In  most  state  high  courts  the  decision  of 
th»'  court  I*  made  after  hearing  oral  argu- 
ments during  a  conference  of  the  justices. 
\f«»st  of  the  courts  do  hold  decision 'making 
*^)nferrn< es,  but  procedure  varies  widely 
from  court  to  court.  Some  eleven  different 
pro<cdures  have  been  identified 

Onlv  four  states.  Georgia.  Maine.  Penn- 
svhaiiia.  and  Ohio,  follow  the  practice  of 
the  US.  Supreme  Court,  where  the  chief 
jiistit*-  speaks  first  followed  by  the  other 
justices  in  order  of  senioritvj®  A  more  com- 
mon approach— used  in  nine  states— is  to 
order  the  discus 'iion  in  reverse  seniority 
^Mth  the  chief  justice  speaking  last.  Another 
nine  states  allow  the  reporting  judge  to 
speak  first,  followed  by  the  other  justices  in 
or<ler  of  seniority.  Idaho  and  Massachusetts 
follow  the  same  procedure  but  reserve  the 
right  of  the  chief  justice  to  speak  last.  Alaska 
allows  the  reporting  judge  the  first  oppor- 
tunity to  speak,  followed  b>  the  other  jus- 
tices in  reverse  order  of  seniority.  Colorado 
and  Miss»sMppi  do  likewise,  with  the  addi- 
tional provision  that  the  chief  justice  speaks 
last  Indiana  follows  a  system  of  speaking  in 
reverse  order  of  seniority  with  the  reporting 
jodge  last 

Eighteen  of  the  forty-eight  reporting 
states  use  some  variation  of  random  discus- 
sion. The  most  common  order  of  these  ran- 
dom conference  discussions  is  no  sc*  order 
at  all.  an  approach  followed  by  eleven  of  the 

to  McCtmhr,  Environmrntal.  $upra  n  (i,  p  166 


States  Illinois  allows  the  reporting  judge  to 
spt-ak  first,  but  that  is  the  extent  of  the  order. 
Virginia,  on  the  other  band,  rotates  among 
the  justices  m  order  of  discussion,  prescrv- 
ing  the  right  of  the  reporting  judge  to  have 
final  sa>  In  Nebraska,  the  judges  discuss  the 
case  in  alphabetical  order.  While  fairly  con- 
stant, the  order  changes  with  each  change  in 
personnel  and  ignores  seniority  and/or  lead- 
ership of  the  members  of  the  court.  Iowa 
allows  the  reporting  judge  to  speak  first 
followed  by  the  other  justices  counterclock- 
wise around  the  conference  table,  thus  alter- 
ing the  order  of  discussion  with  each  case. 
New  York  has  the  reporting  judge  speak  first 
followed  by  the  remaining  judges  beginning 
with  the  justice  that  is  next  in  seniority. 
Oklahoma  allows  the  reporting  judge  to 
speak  first  followed  by  the  others  in  rotation. 
The  justice  to  the  left  of  the  reporting  judge 
speaks  first  in  Rho<ie  Island,  discussion  then 
rotates  around  the  conference  table  with  the 
writer  of  the  opinion  speaking  last. 

Louisiana  rarely  holds  formal  conference 
discussions  and  does  not  hold  a  conference 
after  the  oral  argument.  Rather,  the  judge 
who  has  been  assigned  the  case  simply 
writes  an  opinion  for  the  court.  The  justice 
immediately  junior  to  the  opinion  writer  acts 
as  a  second  and  reviews  the  cases  assigned 
to  him  in  order  to  comply  with  a  constitu- 
tional requirement  that  two  justices  review 
each  cose. 

The  procedure  used  during  the  decision- 
making conferences  may  be  of  considerable 
concern  to  students  of  the  courts,  it  is  during 
this  conference  that  most  courts  reach  their 
final  decision  or  at  least  outline  the  direction 
the  opinion  is  going  to  take.  Order  is  per- 
ceived to  be  an  important  factor  in  this 
conference.  In  terms  of  small  group  theory, 
it  is  felt  that  the  individual  who  has  the  first 
opportunity  to  speak  has  the  greatest  degree 
of  inf]  uence  over  the  decision, since  here 
the  direction  of  the  discussion  and  the 
points  at  issue  are  defined.  It  would  appear 
that  formal  conference  procedures  which 
assign  specific  responsibilities  to  individual 
justices  are  designed  to  increase  unity.  On 

11  Citndwn  Schutx-rt.  JUDICIAL  POLICY-MAJCISO 
(Ghn\  lev.,  Illinou  Scott.  Forfsman  and  Co ,  1064).  v 
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Oral 
argument 
(%  of  cases 
heard) 

Afabama 

NA 

Alaska 

100 

Arfzona 

100 

Arkansas 

30 

California 

99 

Colorado 

100 

Conntctfcut 

100 

0«lBwart 

100 

Florida 

60 

Gaorgit 

NA 

Hawaii 

100 

Idaho 

90 

llllrofs 

75-«0 

Indiana 

10-20 

Iowa 

85 

Kansas 

77 

Kantucky 

2 

Louisiana 

Lg.  ma). 

Matna 

100 

Maryland 

NA 

Massac  husatts 

NA 

Michigan 

95 

State  Supreme  Court  Decision-Making  Procedures 


Order  of 
conference 
discussion 


NA 

Raporting  |udga.  than  raver$«  of 
seniority 

Ravtrse  of  sanlortty  chiaf  JuStica 
last 

Raporting  |udga.  than  by  sanlonty 
No  tat  ordar 

Raporting  Judga.  then  ravtrsa  ia< 
niority.  chiaf  justlca  last 
Ravarsa  of  santonly,  chlaf  )ustice 
fast 

No  sal  order 

Raporting  judgr  than  by  sanlority 
Chlaf  justica.  than  by  sanionty 
No  tat  ordar 

Raporting  }udga.  than  by  sanionty. 
Chlaf  lustica  last 
Reporting  judge,  than  random 
Ravarsa  of  sanlority.  reporting 
fudge  last 

Raporting  fudge,  than  counter* 
clockwise 

Raporting  judga.  than  by  sanlority 

No  sat  order 

No  formal  conference 

Chlaf  justice,  than  by  aanlorlty 

Ravarsa  of  seniority,  chief  Justice 

last 

Reverse  of  sanlority.  chief  iustice 
last 

Rely  on  commis5k>n  reports,  few 
confsrsnces 


Order  Of 

voting 


NA 

Reporting  judge,  then  reverse  of 

seniority 
No  sat  order 

Reporting  fudge,  then  by  sanlority 
No  sat  ordar 

Reverse  of  seniority  chlaf  justice 
last 

Reverse  of  seniority,  chief  justice 
last 

No  set  order 

Reporting  judge,  then  by  ser  ^  ty 
No  set  order 
No  set  order 

Reverse  of  seniority,  chief  justice 
last 

Reverse  of  seniority 

Reverse  of  seniority,  reporting 

judge  last 

Reporting  judge,  then  clockwise 
around  table 

Reverse  of  seniority,  chief  justice 
last 

No  set  order 
No  formal  vote 

Chief  justice,  then  by  seniority 
Reverse  of  seniority,  chief  justice 
fast 

Reverse  of  seniority,  chief  justice 

last 

NA 


Assignment 
of  opinion 


NA 

Reporting  judge  If  in  majority 

Chiaf  justice  assigns 

Reporting  judge  tf  in  majority 
Chier  justice  assigns 
Chief  Justice  assigns 

Chier  justice  assigns 

Chief  justice  assigns 
Raporting  judge  If  m  majority 
Reporting  judge 

Chief  justice  if  fn  majority,  senior 
judge  if  not 

Reporting  judge  if  in  majority 
Rotating  basis 

Reporting  judge  if  In  majority 
Rotating  basis 
Rotating  basis 

Reporting  judge  if  in  majority 

Random 

Rotating  basis 

Chief  justice  In  all  cases 

Chief  justice  assigns 

Rotating  basis 
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Minntsod 

100 

Btpothng  judga.  than  by  Mnionty 

U«ueify  no  format  vote 

Rotating  batia 

100 

Raporting  {udga.  rovarsa  sanionty. 

Reporting  judge,  rev  sanionty. 

Reporting  judge  if  in  majonty 

chiaf  justica  last 

Chief  justice  last 

50 

No  sat  ordar 

Reverse  ol  semonty,  chief  justice 
fast 

Rotating  basts 

Montana 

too 

Ravars^santontyx  chiaf  justica  fast 

Reverse  seniority,  chief  justice  last 

Chief  justice  assigns 

(usually) 

(usually) 

Nebraska 

Most 

Alpha  t>atical 

Alphabetical 

Chief  justice  assigns 

Navada 

95 

Raporting  judga.  thon  by  sanionty 

No  sot  order 

Rotating  bas.$  if  in  majonty 

Naw  Hampihtra 

90 

Reporting  judga<  than  by  sanionty 

No  sat  order 

Reporting  judge  drafts  opinion  b** 
ton  conference 

Naw  Jarsay 

99 

Raporting  }udge<  than  by  sanionty 

Chief  justice  first,  then  senionty 

Reporting  judge  if  in  majonty 

Naw  Maxico 

90 

Ravarsa  ot  sanionty.  chiaf  justica 

Reverse  of  sanionty,  chief  justice 

Chief  justice  assigns 

fast 

last 

Naw  York 

65  f 

Reporting  |udga<  than  noxt  s«nior, 
ate. 

Reporting  judge,  then  next  senior 

Reporting  judge  if  in  maj.  if  not. 
dissenting  judge 

North  CaroNna 

90 

No  sat  ordar 

Reverse  sanionty,  chief  justice  last 

Rotating  basiS  if  judge  in  majority 

North  Dakota 

100 

No  sat  order 

No  set  order 

Rotating  basis 

Ohio 

90-95 

Chiaf  justica,  than  by  sanionty 

Reverse  seniority,  chief  justice  last 

By  (ot  among  those  voting  in  ma* 
jority 

Oklahoma 

10 

Reporting  ludga^  then  rotation 

Reporting  judge,  then  rotation 

Chief  Justice  assigns 

OraQOn 

99 

No  sat  Order 

Chief  justice  assigns 

85~90 

Chief  justice,  then  by  seniority 

Reverse  seniority,  chief  justica  last 

Chief  justice  assigns 

NA 

last 

Random  basis  prior  to  oral  argu« 
ment 

South  Carolina 

eo 

Reporting  judge,  then  by  santonty 

Reporting  judge,  then  by  sonionty 

Rotating  basis 

South  Dakota 

lOO 

No  sat  order 

Rotating  basis 

Tannaisaa 

NA 

NA 

NA 

NA 

Taxas 

too 

Reverse  sanionty,  chief  justice  last 

Arounu  leDie.  cniei  jusiica  lasi 

Rotating  basis 

Utah 

10  crim 

No  sat  Order 

No  sat  order 

Rotating  basis 

Varmont 

99 

Reverse  sanionty,  chief  justice  lest 

nvwiav  i>vniuiiiy,  cnivi  juaiicv  lui 

nuiMlinU  uaSO 

Virginia 

NA 

Rotating  with  reporting  judge  fast 

Usually  no  formal  vote  taken 

8y  lot 

Washington 

Ma| 

Ravarsa  sanionty.  chief  justice  fast 

No  sat  order 

Reporting  judge  if  maJ .  if  not.  chief 

Wast  Virginia 

75 

Reverse  seniority,  chief  justice  last 

Reverse  senionty,  chief  justice  fast 

Rotating  basis 

Wisconsin 

100 

Reporting  judga.  then  by  seniority. 

Peporting  judge,  then  b^  seniority. 

Rep.  judge  if  maj.  if  not.  dissenting 

opinion 

Wyomino 

95 

Rotation 

Rotation 

Chief     ice  assigns 
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the  other  hand,  states  that  have  no  set  order 
in  the  conference  process  ma>  encourage 
conflict  by  allow  ing  each  of  the  justices  to  go 
his  separate  way. 

Formal!}  established  conference  proce- 
dures may  hav  e  some  impact  on  the  outcome 
of  a<.ase,  but  historically>oriented  studies  of 
the  U  S.  Supreme  Court  seem  to  indicate 
that  the  role  of  leadership  assumed  by  the 
chief  justice  may  be  the  dominant  influence 
in  conference  decision-making.*'  Perhaps  a 
more  important  factor  to  examine  would  be 
the  role  either  formally  given  to  or  informal- 
ly adopted  b>  the  chief  justice. 

Voting 

Like  the  U  S.  Supreme  Court*  seventeen 
state  courts  of  last  resort  vote  more  or  less  in 
reverse  seniority,  with  the  chief  justice  vot- 
ing last  Mississippi  has  the  reporting  judge 
vote  first  followed  b>  the  remaining  j'ustices 
in  reverse  of  seniority,  retaining  for  the  chief 
justice  the  final  vote  Illinois  votes  in  reverse 
order  of  seniority,  as  docs  Indiana,  except 
that  Indiana  allows  the  reporting  j'udge  to 
cast  the  final  ballot. 

In  Maine  and  New  Jersey,  the  chief  j'ustice 
votes  first,  followed  by  the  remaining  j'us- 
tices in  order  of  seniority,  while  in  Arkansas, 
Florida,  South  Carolina,  and  Wisconsin  the 
reporting  j'udge  votes  first  followed  by  the 
remaining  justices  in  order  of  seniority. 
Three  more  states,  Iowa,  Oklahoma,  and 
New  York,  allow  the  reporting  j'udge  to  cast 
the  initial  vote  followed  by  either  a  random 
ur  rotation  vuting  procedure  Nebraska  fol- 
lows the  same  procedure  used  in  cunference 
discussion,  the  judges  vote  m  alphabetical 
order. 

Soenteen  of  the  responding  states  have 
no  set  order  of  voting  Many  uf  these  reach 
agreement  outside  of  a  formal  confereni^e 
procedure.  Two,  Minnesota  and  Virginia, 
usuallv  take  no  formal  vote  Loui>iana  does 
not  hold  a  formal  vote,  but  the  justices  ^ome 
to  conference  and  circulate  their  written 
opinions  around  the  conference  table  for  the 
other  justices  to  sign  if  they  concur.  When 
the  required  number  of  signatures  is  ob- 
tained, the  opinion  is  accepted.  If  the  circu- 


12  Ahr*}um  Till  Kdicul  Phocess,  pp  1<)5-217 
3-12  Judtcaturf/\'olumc  59,  S'umtxr  7/ffbrjarv,  IP7$ 


lated  opinion  is  not  signed  by  a  majority  of 
the  justices,  a  conferen»,e  discussion  may 
take  place. 

Do  differences 
in  procedure 
affect  the  substance 
of  court  decisions? 

It  has  been  suggested  that  voting  proce- 
dure may  give  individual  justices  (particu- 
larly the  chief  justice)  unique  opportunity  to 
influence  the  decision  made  by  collegial 
bodies."  If  this  is  indeed  the  case,  the 
procedure  used  becomes  important.  From  a 
traditional  standpoint,  unity  has  been  an 
important  judicial  goal.  Canon  19  of  the 
Code  of  Judicial  E»hics  Carried  an  anti- 
confiict  attitude  for  the  judicial  process  for 
many  years.  The  current  revision  of  this 
ethic  has  excluded  this  anti-conflict  provi- 
sion. Empirical  evidence  available  to  date 
shows  no  relationships  between  the  meth- 
ods of  voting  used  by  a  court  and  the  level  of 
conflict  experienced.** 

Assigning  written  opinions 

The  method  of  opinion  assignment  may 
play  a  critical  rule  in  the  natureof  thet^ourt  s 
final  decision.  As  is  the  case  in  the  U.S. 
Supreme  Court,  in  fifteen  (32  per  cent)  of  the 
states  included  in  this  study  the  chief  justice 
plays  an  important  role.  Murphy  has  noted  a 
number  of  ways  in  which  the  chief  justice 
can  use  his  authority  to  assign  opinions  to 
further  his  goals.**  By  selecting  a  moderate 
justice,  he  can  encourage  consensus.  By  se- 

13  David  J  Danfl\kf,  Tht  Influence  of  the  Chiff 
Jusiicf  in  the  Deauonai  Process,  in  The  Federal 

JC'DICIAL  S^STEvl.  «J  h\  Thomas*  P  Jahnipt  and 
Sheldon  CoMman  (New  YotV.  Hole  Rmchjrt.  and  \Vm 
ston.  In(  .  196S).  pp  147-160  fl/<o,  Murpli\ .  Ele- 
MENTfN.pp  82-100 

14  Mc^Cot*  If.  Entironmtntal.  supra  n  3,  p  166 

15  Murph\.  ELEviEsrrs  OF  Judicial  Stratec^. 
P  49 
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Kntini;  1  v^avor' m  ju>U«.c  whom  he  hop<.'>  to 
^wa^.  he  mav  be  able  to  capture  the  minori- 
t\   Further,  the  asM^nment  of  an  opinion 
mav  be  uved  As  a  reward  for  his  coahttoii  on 
the  w)»irt  or  a  penaJtv  for  members  of  the 
vtHjrt  he  would  hke  to  weaken  or  force  out 
Of  fhe  fifteen  >tate>  uMng  Nome  \vslein  of 
opini<>n  assignment  that  unolves  the  chief 
justl'  e.  iJttIv  Hawaii  follows  the  pattern  of 
the  I  S   Supreme  Court  hy  allowing  the 
vhief  justue  the  authoritv  to  assign  theopin- 
i(>ns  in  all  i.ases  in  which  he  is  in  the 
niajt)rit\.  and  the  senior  associate  justice  the 
authoritv  to  assign  opinions  in  all  caies  in 
whuh  the  thief  justice  finds  himself  in  a 
minority    fn  the  remaining  states  of  this 
group,  the  thief  justice  assigns  opinions  in 
all  ^ases  regardless  of  his  position.  But  even 
here  the  power  of  the  chief  justice  is  not 
iiece>>arilv   unlimited.  On  the  \V>oming 
.*mft.  fur  example,  the  chief  justice  assigns 
thtr  Mpu«i.>us  btit  d»H*s  so  on  a  rotating  basis. 
The  California  ^ourt  has  a  svstem  whereby 
the  vhief  i»*>tice  assigns  the  opinions,  but 
thi>  AS  dune  priur  tu  conference  discussion, 
aiid  ihc  <«piniun  is  reassigned  only  if  the 
>u>titt  tu  whuin  it  was  previously  assigned 
to  finds  himself  in  the  minority. 

In  thirteen  states,  the  opinion  is  assigned 
to  the  ftpurting  justice  if  he  is  in  the  majori- 
tv .  if  not,  the  c  hief  justice  or  senior  associate 
*n  the  majority  has  the  task  of  opmion  as- 
signment. In  twenty  courts  the  assignment  is 
made  on  some  t>pe  of  rotating  basis>  In  less 
thaii  hilf  of  these  states  the  assignment  is 
i,alid  tinly  if  the  justice  to  whom  the  case 
would  normally  go  is  in  the  majority.  In 
Irid*atia.  for  example,  the  reporting  justice 
wfiU  >  iUv  opinion  unless  outvoted,  in  which 
•  a^t  the  first  dissenting  opinion  writer  be- 
tomes  the  majority  writer. 

Some  states  use  procedure  that  occasion- 
allv  causes  the  unique  problem  of  having 
the  writer  of  the  majority  opinion  also  write 
of  a  dissenting  opinion  This  happens 
when  opinions  are  assigned  on  a  rigidly 


Ift  Thf<nf  <-)iJmp?f>>  of  ^hl^  SUte  v  McCorvty 
41s  F  >d  762  (1967).  m  whah  Jmuct  Fjitzti  of  the 
Kjfi  Sijprrme  Court  vntty  both  th<-  majority  and  :t 
1iss,nfinjs;  upirtum.  fiilU  v  Cj|i<-ndo  422  P  2d 
I'J^T  itt  *huh  /a^lue  FUzfl  writes  thf  majority 
"piiwm  md  m  pArt  and  d^fyfntt  in  p<irt  m  t 


rotating  basis  regardless  of  the  justices'  posi- 
tion in  conference. 

In  Louisiana.  New  Hampshire,  Rhode  Is- 
land. North  Dakota,  South  Dakota,  and  Vir- 
ginia, the  opinion  is  assigned  prior  to  oral 
arguments  or  conference  discussion.  In  New 
Hampshire  and  Louisiana,  the  opinion  is 
written  prior  to  the  conference  in  which  the 
final  decision  is  reached.  In  North  Dakota, 
cases  are  assigned  to  the  justices  by  the  clerk 
of  the  court  on  a  rotating  basis  prior  to  the 
beginning  of  the  term.  Rhode  Island,  South 
Dakota,  and  Virginia  assign  the  task  of  %vrit- 
ing  opinions  in  specific  cases  prior  to  oral 
arguments  and  conference  discussion.  In 
these  states  the  assignment  may  be  changed 
in  unusual  cases. 

Conclusions 

A  review  of  the  decision<making  proce- 
dures of  state  supreme  courts  reveals  the 
Single  most  notable  factor  to  be  the  wide 
diversity  of  their  operations.  No  two  state 
courts  of  last  resort  appear  to  follow  a  com- 
mon pattern  in  arriving  <it  decisions.  Do 
these  differences  in  procedures  affect  the 
Substance  of  court  decisions  or  the  ability  of 
the  court  to  fulfill  adequately  its  constitu- 
tional and  statutory  functions? 

At  the  present  time,  the  answer  appears  to 
be  no.  There  seems  to  be  no  reison  to 
conclude  that  the  different  procedures  of  the 
various  state  high  courts  have  any  signifi- 
cant impact  on  th^  nature  of  their  opinions. 
While  uniformity  of  judicial  pronounce- 
ments is  a  desirable  goal,  uniformity  of 
operation  may  not  be.  Indeed,  the  ability  of 
a  given  court  to  adapt  to  the  special  circum- 
stances of  its  environment  may  be  more 
important  than  the  benefits  derived  from  the 
adoption  of  a  uniform  set  of  judicial  proce- 
dures. 0 
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loM  second  opinion,  and  finally  Wiltums  v  CiJv  of 
Gallup  421  P  2d  ^K)4  1 1966).  in  which  Justice  Wood  of 
the  N>w  \lextco  Supreme  G>urt  wrote  the  majority 
opinion  and  concurred  in  Ju5tic«  NobelS  dissenting 
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A 

modest  remedy 
for 

judicial  activism 

GARY  L.  Mcdowell 

T 

*  HE  issue  of  judicial  acrivism  is 
hardly  new  to  American  politics.  Every  Court  since  Chisholm  a 
Georgia  (1793) -^the  case  which  led  to  the  Eleventh  Amendincnt- 
has  found  itself  immersed  in  the  animating  political  issues  of  its 
age  While  there  is  a  strong  tendency  in  American  political  think- 
ing to  view  the  judiciary  as  an  institution  "exterior  to  the  state"  and 
removed  from  the  "sweaty  crowd*'  and  rancid  stuflF  of  everyday  po- 
litical life,  the  fact  of  the  matter  is  that,  by  the  nature  of  its  busi- 
ness, the  federal  judiciary  is  preeminently  a  political  institution. 

Because  the  judiciary  is  a  political  institution,  it  has  frequently 
been  the  object  of  political  wrath,  Thomas  JeflFerson  complained  of 
Chief  Justice  John  Marshall  that  in  his  hands  the  Constitution  was 
"nothing  more  than  an  ambiguous  text,  to  be  explained  by  his 
sophistry  into  any  meaning  which  may  subserve  his  personal  mal- 
ice", Abraham  Lincoln  argued  that  Chief  Justice  Roger  Taney,  in 
his  opinion  in  the  case  of  Dred  Scott,  had  done  "obvious  violence" 
to  the  "plain  unmistakable  language"  of  the  Declaration  of  Inde- 
pendence, during  the  Progressive  era.  Senator  Robert  M,  LaFollette 
characterized  all  federal  judges  as  "petty  tyrants  and  arrogant  des- 
pots" and  President  Eisenhower  is  reported  to  have  concluded  that 
his  appointment  of  Earl  Warren  as  Chief  Justice  of  the  Supreme 

^     luced  with  th*  penniMion  of  th»  copyrif  ht  holder  from  the  Public  InUwrt,  no,  $7.  tprinf  1982: 8-20. 
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4  THE  Pl-BLIC  INTEREST 

Court  was  "the  biggest  damn  fool  mistake"  he  made  durinn  his 
presidency.  There  is  a  problem,  ho\ve\cr,  in  recouni/.m;^  the  Court's 
political  position.  That  very  recognition  often  scr\es  onl\  to  blur 
the  important  line  between  proper  and  improper  exercises  of  juchcial 
power.  Too  often  the  debate  over  judicial  actiMsm  and  judicial 
restraint  is  dismissed  as  empty  and  spawned  In.  rather  superficial 
considerations  of  whose  political  "ox"  is  gored.  This  is  a  mistake. 
For  judicial  power  can  be  abused,  and  when  it  is,  it  is  important  to 
articulate  how  and  why,  and,  most  important!),  what  should  be 
done  about  it 
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Limiting  jurisdiction  is  inappropriate 

The  past  few  years  have  seen  an  ever-increasing  outpouring  of 
Congressional  proposals  to  curb  the  courts.  Most  of  the  proposals 
differ  little  in  form  or  substance  from  those  which  ha\e  been  a 
fairly  regular  feature  of  each  Congress  since  the  earl\  controversial 
decisions  of  the  Warren  Court.  In  general,  the  proposals  are  aimed 
at  single  issues  such  as  school  desegregation,  abortion,  and  pra\er 
in  public  schools.  They  are,  for  the  most  part,  attempts  to  curtail 
the  jurisdiction  of  the  federal  courts  in  particular  areas.  Thus  we 
find  bills  on  abortion,  bills  on  school  prayer,  bills  on  busing  to 
achieve  desegregation,  and  so  forth.  It  is  at  best  a  piecemeal  ap- 
proach to  a  problem  that  demands  a  more  thorouL;li  solution. 

Present  Congressional  efforts  to  deal  with  judicial  activism  are 
troubling  in  two  wa>s.  First,  they  fail  to  reach  to  the  heart  of  the 
matter.  The  real  problem  is  not  the  exercise  of  judicial  power  in  a 
particular  case  {Roe  v.  Wacky  permitting  abortions,  for  example) 
but  the  exercise  of  judicial  power  more  broadli  considered.  By 
addressing  judicial  activism  on  the  level  of  particular  decisions. 
Congress  is  treating  s>mptoms  at  the  expense  of  curing  causes.  The 
most  important  issue  is  not  how  Roc  v.  Wade  was  decided  but 
how  the  matter  became  a  cause  of  action  in  the  first  place. 

The  second  troubling  aspect  of  recent  court-curbing  efforts  is 
deeper  yet.  These  efforts  imply  that  the  authority  of  the  Court  is 
not  binding,  that  its  decisions  can  be  lightly  dismissed  or  ignored. 
A  case  in  point  is  the  issue  of  school  prayer.  One  of  the  proposals 
would  remove  federal  court  jurisdiction-at  both  the  lower  and  the 
Supreme  Court  levels-to  entertain  such  suits.  But  the  plan  would 
leave  standing  as  good  law  the  controlling  Supreme  Court  decision 
banning  prayer  in  public  schools  {Engel  v.  Vitale).  The  effect 
j^"  would  be  to  say  that  although  tlie  decisions  remain  there  will  be 
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no  way  to  enforce  them.  As  Kenneth  Kay  has  pointed  out,  this  is 
nothing  more  than  allowing  Congress  to  give  the  states  a  "knowing 
wink  and  say  'go  ahead-they  can't  touch  you  now/  "  In  the  end, 
such  an  arrangement  would  serve  only  to  undermine  the  stature  of 
the  judiciar>'  in  American  politics  and  respect  for  the  rule  of  law. 
However  much  one  might  think  that  the  Court  has  exceeded  its 
legitimate  authority  in  deciding  certain  issues  such  as  school  prayer, 
one  should  not  be  so  rash  in  attempting  to  remedy  the  situation  so 
as  to  lose  the  all  important  veneration  for  the  institution.  For  "Gov- 
ernments ill  general  "  Tocqueville  noted,  "have  only  two  methods  of 
overcoming  the  resistance  of  the  governed,  their  own  physical  force 
and  the  moral  force  supplied  to  them  by  the  decisions  of  courts." 

The  fundamental  defect  of  most  of  the  pending  proposals  is  that 
they  are  imprudent.  They  are  imufficient  in  that  they  fail  to  treat 
the  causes  of  judicial  activism  at  a  level  deep  enough  to  make  a 
permanent  difference,  and  they  are  excessive  in  that  they  go  so  far 
as  to  seriously  impair  the  proper  functioning  of  the  judiciary  within 
the  American  political  order.  A  more  modest  and  ultimately  more 
efficacious  approach  is  to  address  the  issue  at  the  level  of  cause  and 
to  restructure  the  judicial  process  in  such  a  way  as  to  confine  it  to 
those  issues  with  which  it  is  best  equipped  to  deal.  The  most  suc- 
cessful remedy  for  judicial  activism  will  be  a  procedural  remedy. 


The  movement  toward  abstraction 

Controlling  the  Court  through  putting  back  up  some  of  the  pro- 
cedural fences  is  an  idea  amply  supported  by  both  American  legal 
theory  and  experience— it  makes  sense  in  principle  and  it  works  in 
practice.  From  Feli.x  Frankfurter  to  Joseph  Story  to  James  Kent- 
indeed»  all  the  vvay  back  to  Alexander  Hamilton— it  has  been  rec- 
ognized that  proper  legal  procedures  are  necessary  to  a  proper 
cAtrcisc  if  judicial  power.  In  his  famous  defense  of  the  judiciary  in 
The  Federalist  Hamilton  summed  it  up  this  way; 

Tu  avoid  an  arbitrary  discretion  m  the  courts,  it  is  indispensable  that 
thcv  should  he  hound  down  bv  stnct  rules  and  precedents  which  serve 
to  dtfiiic  and  pt'int  out  their  duty  in  c\cry  particular  case  that  comes 
before  them. 

By  turning  its  attention  away  from  the  more  poHtically  dramatic 
proposals  for  jurisdictional  exceptions  and  focusing  on  the  more 
mundane  business  of  procedurCsS  and  practices,  Congress  can  direct 
Q  'ts  cmrpcs  where  they  will  be  most  successful.  Through  tightening 
gp^(^ip  the  judiciarprocess  Con^^^an  effect  a  legitimate  and  safe 
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restraint  on  the  exercise  of  judicial  power.  For  th(»  current  .spate 
of  judicial  intrusiveness  is  the  result  of  loose'  procedural  arranac- 
ments  that  have  allowed,  even  encouraged,  a  nio\cmcnt  of  judicial 
activity  from  deciding  concrete  cases  to  ponderinfr  abstract  prin- 
ciples, and  from  clearly  defined  particular  contro\cr&ics^tliat  admit 
of  judicial  decision  to  considerations  of  broad  pulits  questions  that 
admit  more  of  political  deliberation. 

There  has  been  a  steady  movement  from  the  concrete  to  the 
abstract  in  four  areas  of  judicial  procedure.  In  the  area  of  standing 
there  has  been  a  movement  from  the  traditional  demand  for  a  con- 
crete legal  interest  toward  the  more  abstract  standards  of  ''zones 
of  interest"  and  "injury  in  fact."  In  the  area  of  c/a.u  actions  there 
has  been  a  shift  from  the  standard  of  a  clearK  defined  class  with 
a  strictly  defined  common  legal  interest  toward  more  loosely  de- 
fined classes  presenting  more  abstract  clainis.  In  the  area  of  de- 
claratory relief  the  movement  has  been  a\va\  from  concrete  stan- 
dards of  what  constitutes  a  case  oi  a  controversy  (an  economic 
claim,  for  example)  for  the  purposes  of  judicial  resolution  to  more 
abstract  standards  (a  violation  of  equal  protection  b\  a  nialappor- 
tioned  legislative  district).  And  in  the  area  of  equitable  relief  there 
has  been  a  drastic  movement  away  from  a  rather  narrow  under- 
standing of  equity  jurisdiction  as  a  proper  means  of  vindicating 
concrete  property  rights  (generally  dealing  with  accidents,  mis- 
takes, frauds,  and  trusts)  to  a  more  amorphous  understanding  that 
equity  jurisdiction  is  son^ehow  competent  to  viialicatc  more  abstract 
rights  such  as  equality.  In  each  instance  Congress  has  the  power 
—and,  one  could  argue,  the  political  responsibility— to  return  the 
Court  to  a  more  concrete  exercise  of  its  powers.  I  will  consider 
each  set  of  procedures  separately. 


Standing 

111  the  area  of  standing  to  sue  (a  concept  which  Professor  Paul 
Freuiid  has  labeled  "among  the  most  amorphous  in  the  entire 
domain  of  public  law")  the  Court  endeavors  to  determine  if  a 
particular  plaintiff  has  a  sufficient  interest  in  the  case  to  warrant 
judicial  intrusion.  The  Court  asks  if  the  plaintiff  is  a  sufficiently 
adverse  party  with  a  vested  legal  interest  in  the  outcome  of  a 
case  or  controversy  that  can  be  finally  resolved  by  the  courts.  The 
doctnne  of  standing  is  an  eflFort  to  distinguish  a  threshc^  1  pro- 
cedural  requirement  from  the  actual  merits,  or  substantive  issues, 
O   of  the  case.  The  debate  over  whether  such  a  distinction  is  possible 
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need  not  detain  us  here.  The  important  point  is  that  the  Court  in 
fact  assumes  such  a  distinction  can  be  made  and  has  attempted  to 
articulate  standards  to  evaluate  claims  of  standing.  It  is  in  those 
standards  that  looseness  and  ambiguity  have  developed. 

Just  how  much  the  doctrine  of  standing  has  changed  can  be  seen 
by  comparing  two  cases.  In  the  first,  Cherokee  Nation  v.  Georgia 
(1S31),  Justice  Thompson  argued  that  it  is  "only  where  the  rights 
of  persons  or  property  are  involved,  and  when  such  rights  can  be 
presented  under  some  judicial  form  of  proceedings  that  courts  of 
justice  can  interpose  relief."  In  Muskrat  v.  United  States  (1911) 
the  Court  affirmed  that  "the  judicial  power ...  is  the  right  to  deter- 
mine actual  controversies  arising  between  adverse  litigants,  duly 
instituted  in  courts  of  proper  jurisdiction."  The  same  point,  the 
demand  for  a  clear  legal  interest  susceptible  of  final  judicial  resolu- 
tion, was  made  by  Justice  Frankfurter  when  he  insisted  that  if  no 
"common  law  right  exists  and  no ...  constitutional  or  statutory 
interest  has  been  created,  relief  is  not  available  judicially." 

The  notion  that  there  had  to  be  a  legal  interest  to  establish  stand- 
ing has  faded.  In  its  place  has  come  the  more  liberal  (judicially 
speaking)  standard  of  an  "injury  in  fact."  By  this  standard  a  pre- 
viously existing  legal  right  is  not  requisite  for  standing,  a  provable 
injury  to  any  interest  is  sufficient.  The  dominant  sentiment  is  that, 
in  the  absence  of  an>  Congressional  exceptions  to  this  new  doctrine, 
the  standard  is  merely,  in  Kenneth  Gulp  Davis's  words,  "a  judicial 
judgment  as  to  whether  the  interest  asserted  is,  in  the  circumstances, 
deserving  of  judicial  protection."  As  a  result,  the  Court  has  aban- 
doned the  nse  of  restraint  that  the  legal  interest  standard  de- 
manded and  willingly  grants  standing  for  interests  that  go  far  be- 
yond what  the  old  legal  interest  standard  would  ever  have  per- 
mitted. 

This  trend  is  seen  most  clearly  in  United  States  v.  SCRAP  (1973), 
in  w»hich  a  group  of  law  students  claimed  they  suffered  an  injury 
because  of  certain  railroad  surcharges  permitted  under  an  Inter- 
state Commerce  Commission  order.  They  alleged  that  as  a  result 
of  the  surcharge!  the>  "'suffered  economic,  recreational,  and  aesthet- 
ic harm  directly  as  a  result  of  the  adverse  environmental  impact 
of  the  railroad  freight  structure/  that  each  of  its  members  w'as 
caused  to  pa>  more  for  finished  products,  that  each  of  its  members 
uses  the  forests,  rivers,  mountains,  and  other  natural  resources  of 
the  area . . .  and  that  these  uses  have  been  adversely  affected  by 
increased  freight  rates." 
I2rn^        ^^"^^        impressed.  Justice  Stewart  agreed  that  the  effect 
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of  the  allowed  rates  would  result  in  the  depletion  of  natural  re- 
sources and,  among  other  problems,  increased  litter  in  the  national 
parks  m  the  area  to  such  an  extent  as  to  constitute  a  "specific  and 
perceptible  harm"  to  the  members  of  SCRAP,  a  group  whose  in- 
terests*  to  the  Court's  way  of  thinking,  were  sufficiently  distinct 
from  the  interests  of  the  public  at  large  to  meet  the  threshold  re- 
quirement for  standing.  Such  a  "specific  and  perceptible  harm"  as 
increased  htter  was  indeed  an  "injury  in  fact"  and  enough  to  give 
SCRAP  standing  tu  sue.  Thus,  under  the  new  standards  of  stand- 
ing, a  public  interest  group  claiming  what  is  at  best  an  abstract 
injury-aesthetic  damage  to  the  environment-can  press  its  policy 
views  under  the  guise  of  a  lawsuit  and  influence  the  course  of  pub- 
lic policy  through  judicial  resolution. 

As  Justice  Ptnvell  would  endeavor  to  remind  his  brethren  in 
Umtcil  States  v.  Richardson  (1974),  the  "relaxation  of  standing  re- 
quirements IS  directly  related  to  the  expansion  of  judicial  power." 
But  the  expansion  has  been  accompanied  by  a  transformation  of 
judicial  power  as  well,  for  the  loose  standards  for  standing  have 
allowed  the  exercise  of  judicial  power  to  move  from  the  "determina- 
tion uf  cases  and  controversies  to  explicit  judicial  guardianship  of 
the  public  interest." 

Judicial  history  makes  clear  that  if  there  is  to  be  a  meaningful 
and  stable  standard  for  standing  it  will  have  to  come  from  outside 
the  Court  itself.  Constitutionally,  under  the  grant  of  power  by  the 
Necessary  and  Proper  Clause,  Congress  has  the  authority  to  im- 
pose niiniinuni  standards  for  what  constitutes  a  case  or  controversy 
having  access  to  the  judicial  process.  The  Constitution  granted 
Congress  the  power  "To  make  all  Laws  w^hich  shaU  be  necessary 
ami  prt)per  for  carrying  into  Execution  the  foregoing  Powers,  and 
all  other  Powers  vested  by  this  Constitution  in  the  Government 
of  the  United  States,  or  in  any  Department  or  Officer  thereof." 
Through  statute.  Congress  tan  give  greater  and  more  stable  defini- 
tion to  the  threshtild  standard  of  standing.  Having  exercised  such 
a  power  in  the  Adrninistrati\e  Procedures  Act  (1966),  Congress  can 
legitimately  replace  the  loose  "injury  in  fact"  standard  with  a  ver- 
sion of  the  more  concrete  "legal  interest"  standard. 


Class  actions 


The  legal  device  of  a  class  action  greatly  emphasizes  the  "legisla- 
tive* quality  uf  the  judicial  process.  Its  purpose  is  judicial  efficien- 
O    ^  tu  bring  together  separate  parties  with  a  common  claim  where 
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"one  or  more  sue  or  defend  for  the  benefit  of  the  whole."  The  point 
is  to  reduce  multiple  litigation,  thus  conserving  judicial  time  and 
effort.  Its  effect  is  to  present  the  Court  with  an  opportunity  to 
render  judgments  affecHng  whole  classes  of  people.  It  is  important, 
then,  that  what  constitutes  a  class  be  carefully  and  clearly  defined! 

Through  various  reforms,  the  class  action  suit  has  become  one 
of  the  most  common  devices  by  which  the  judiciary  imposes  its 
politics  on  the  country.  And,  with  a  loosening  of  the  standards  of 
what  constitutes  a  class,  the  result  has  been  that  the  individual 
adverse  litigant  has  faded  a  bit  into  the  background.  Broad  decrees 
fashioned  for  broadly  defined  classes  of  people  (for  example,  a  par- 
ticular race  or  gender)  are  in  essence  judicially  created  social  pol- 
icies. 

In  the  beginning,  the  class  action  suit  demanded  that  the  class 
be  clearly  defined  and  the  claim  be  concrete  as  well  as  common. 
Before  the  promulgation  of  the  Rules  of  Civil  Procedure  in  1938, 
class  action  suits  were  guided  by  a  strict  conununity  of  interest 
(or  joint  rights)  doctrine.  That  is,  all  members  of  the  class  had  to 
stand  in  the  same  relationship  to  the  opposing  party  and  raise  the 
same  claim.  For  example,  a  well  defined  class  with  a  community 
of  interest  would  be  all  those  who  purchased  an  Oldsmobile  only 
to  discover  that  each  automobile  had  been  outfitted  with  a  Chev- 
rolet en^^ine.  Each  individual  claim  is  identical,  each  plaintiff  stands 
in  the  same  relationship  to  the  defendant.  By  bringing  all  the  plain- 
tiffs tojrether,  an  obvious  multiplicity  of  suits  can  be  avoided.  Such 
a  situation  was  the  original  object  of  the  class  action  suit. 

With  the  rise  of  legal  realism,  however,  the  concrete  standard 
of  a  community  of  interest  came  to  be  viewed  as  hopelessly  out  of 
phase  with  the  new  more  pragmatic,  more  empirical  jurisprudence 
of  the  times.  The  Rules  of  Civil  Procedure  of  1938  loosened  this 
strict  community  of  interest  standard  so  as  to  include  suits  where 
there  are  "several  rights"  and  a  "common  question  of  law  or  fact 
affecting  the  several  rights"  in  addition  to  .suits  involving  the  tra- 
ditional "joint  rights."  As  the  Harvard  Law  Review  reported  in  its 
survey  of  the  development  of  class  actions,  this  distinction  between 
joint  and  several  rights  in  the  1938  rules  was  "a  source  of  confu- 
sion almost  from  its  date  of  promulgation."  The  result  was  that  in 
1%6  the  original  193S  class  action  rule  was  amended,  as  the  Su- 
preme Court  interpreted  it,  in  order  to  replace  "the  old  categories 
with  a  functional  approach  to  class  action." 
Under  this  new  "functional  approach,"  Justice  Fortas  had  oc- 
T-rJ^r-^^^^^      explain,  "the  focus  shifts  from  the  abstract  character  of 
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the  ri^ht  asserted  to  the  explicit  analysis  of  the  suitability  of  the 
particular  claim  to  the  resolution  in  class  action."  What  this  actually 
means  is  that  the  concrete  standard  of  a  strict  communit)'  of  in- 
terest has  been  abandoned  in  favor  of  the  more  abstract  standard 
of  simply  a  "matter  in  controversy/*  The  individual  adverse  litigants 
are  not  as  important  to  sustaining;  the  action  as  are  the  broader  pol- 
icy nnphcations  of  the  issue.  The  Harvard  Law  Review  explained 
the  rationale  this  way: 

First,  to  the  cMcnt  that  they  open  courts  to  claims  not  ordinarily 
htigati  J,  class  a*.tions  enable  courts  to  axpobc  politics  underlying  causes 
of  action  ni  circumstances  where  those  policies  might  not  otherwise  he 
effectuated.  Second,  to  the  extent  that  they  enable  the  courts  to  sec 
th*  full  miphc.it ions  of  recognizing  rights  and  remedies,  class  action 
proif'dures  assist  the  courts  in  judgmg  precisely  what  outcomes  of 
litigation  would  best  serve  the  policies  underlving  causes  of  action. 

As  in  otlier  procedural  areas,  and  as  is  amply  supported  by  both 
the  original  193S  rule  and  its  1966  amendment,  Congress  has  the 
legitimate  authont>  to  restructure  the  practices  and  procedures  gov- 
erning the  class  action  suit  in  the  federal  courts.  A  return  to  the 
older,  concrete  standard  of  a  strict  community  of  interest  and  a 
movement  avva>  from  the  abstract  functional  approach  is  the  place 
to  begin.  Further,  b>  ending  the  present  practice  of  allowing  a 
class  action  suit  to  continue  even  after  the  named  plaintiffs  claim 
has  been  satisfied,  Congress  could  guide  the  Court  back  to  its  pri- 
mar>  purpose— the  resolution  of  cases  or  controversies  between  par- 
ticular adverse  litigants— and  away  from  what  is,  b>  any  other  name, 
social  pohcv  making.  By  establishing  that  mere  race  or  gendei  or 
ethnic  group  is  insufficient  to  satisfy  a  community  of  interest  re- 
(luircinent,  Congress  can  pull  the  judiciary  out  of  the  sociological 
mire  and  back  on  the  firmer  ground  of  protecting  the  rights  of 
individuals. 


Declaratory  relief 

A  declarator)  judgment  is,  in  Henry  Abraham  s  words,  a  "device 
that  enables  courts  generally  to  enter  a  final  judgment  between 
litigants,  in  an  actual  controversy,  defining  their  respective  rights 
under  a  statute,  contract,  will,  or  other  document,  without  attach- 
ing to  the  otherwise  binding  judgment  any  consequential  or  co- 
ercive relief."  Declaratory  relief,  then,  is  a  judgment  before  the 
intricacies  of  an  actual  lawsuit  start  up.  Perhaps  not  surprisingly, 
O    e  procedure  has  been  available  only  since  1934.  In  1933  the  Su- 
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preme  Court  hinted  that  such  a  procedure  would,  despite  a  1928 
Supreme  Court  opinion  to  the  contrary,  probably  fit  comfortably 
within  the  h'mits  of  the  "case  or  controversy*'  requirement  of  Ar- 
ticle III  of  the  Constitution,  in  1934,  taking  the  hint  to  heart  and 
wishing  to  make  Court  procedures  more  efficient.  Congress  passed 
the  Declaratory  Judgment  Act,  in  1937,  true  to  its  word,  the  Court 
upheld  the  Act  Writing  for  the  Court,  Chief  Justice  Stone  held  that 
"the  operation  of  the  Declaratory  Judgment  is  procedural  only"  and 
conforms  to  the  Constitution  by  still  demanding  an  actual  adver- 
sary dispute  between  real  parties  which  is  "manifestly  susceptible 
of  judicial  determination.  It  calls,  not  for  an  advisory  opinion  upon 
a  hypothetical  basis,  but  for  an  adjudication  of  present  rights  up- 
on established  facts." 

The  problem  is  that,  despite  the  Court's  confidence,  the  act  has 
proved  to  be  more  than  "procedural  only,"  and  such  judgments  do 
appear  to  fade  into  advisory  opinions.  In  conjunction  with  the  oth- 
er procedural  developments  in  areas  of  standing,  class  actions,  and 
equitable  relief,  the  Declaratory  Judgment  Act  has  led  to  the  cre- 
ation of  new  causes  of  action,  and,  as  David  Dickson  has  written, 
"changed  both  the  substantive  rights  of  parties  and  the  jurisdiction 
of  courts."  (Roe  v.  Wade,  the  abortion  case,  was  an  action  for 
declaratory  relief.)  The  result  of  the  Act  has  been  to  blur  the  bound- 
aries of  what  constitutes  an  actual  case  or  controversy. 

One  of  the  traditional  standards  for  a  case  or  controversy  is  the 
notion  of  "ripeness",  that  is,  the  dispute  must  be  neither  hypothet- 
ical nor  dead  nor  moot.  The  ripe  controversy  is  one  that  is  both 
clear  and  present,  only  then,  it  is  agreed,  can  a  court  competently 
reach  a  jxidf^mcnt  on  the  merits  of  the  case,  because  only  then  will 
the  Ic^al  issues  be  clearly  exposed.  By  allowing  a  resolution  of  the 
conflict  by  declaratory  judgment  at  an  early  stage  of  the  dispute, 
before  any  concrete  motions  have  begun  to  secure  the  claim  in 
court,  the  Act  serves  to  denigrate  the  idea  of  ripeness  as  a  mean- 
ingful standard  of  a  "case  or  controversy." 

There  is  an  additional  threshold  problem.  By  attempting  to  de- 
clare certain  n^\is  prior  to  the  complete  adversary  process-a  pro- 
cess including  discover),  the  underlying  logic  of  which  is  to  draw 
out  cill  the  facts  and  issues  possiblc-a  declaratory  judgment  is  of- 
ten based  on  arguments  other  than  those  that  emanate  from  the 
facts  of  the  case  at  hand.  Hence,  judgments  are  often  declared 
"If ire  in  accordance  with  the  social  and  political  predilections  of  the 
Cnurt  than  in  accordance  with  the  established  facts  of  the  case.  (In 
gl^^it'  ^asc  an  ordinance  banning  obscene  films  was  upheld  before  the 
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details  of  the  film  in  question  were  revealed.)  Not  unlike  the  new 
class  action,  the  declaratory  judgment  is  too  often  based  more  on 
the  broader  implitatiuiis  of  the  substanti\e  policy  issue  than  with 
the  particular  legal  claims  of  the  parties.  Bolstered  by  the  new, 
looser  da^s  action  requirements,  and  the  nearly  non-cxi'stent  stan- 
dards for  proving  standing  to  sue,  the  Declaratory  Judgment  Act 
has  greatlv  facilitated  the  rise  of  public  interest  litigation  by  pri- 
vate  parties.  The  declaratory  judgment  has  become  a  device  where- 
by the  Court  mav,  in  effect,  convert  political  issues  into  legal  ones. 

The  declarator)  judgment  has  also  proved  to  be  much  more  than 
a  simple  declaration.  Such  a  declaration  implies  enforcement  be- 
cause, as  Chief  Justice  Marshall  put  it  in  Marhurtj  v.  Madison,  where 
there  is  a  right  there  must  be  a  remedy.  Thus,  the  declaratory  judg- 
ment has  come  tu  be  closely  tied  to  equitable  relief.  Once  the  rights 
have  been  declared,  the  logic  of  the  legal  process  demands  more 
(as,  for  example,  the  reapportionment  cases  show).  In  the  area  of 
legislative  districting,  beginning  with  Baker  v.  Can  (1964),  the  Su- 
preme Court  "departed  from  the  judicial  task  of  applying  the  Con* 
stitution  to  invalidate  existing  districts,  and  assumed  the  political 
task  of  legislating  new  districts."  Tlie  results,  as  Professor  Dickson 
reoorts,  were  tragically  predictable: 

In  i1k«  reapportionment  cases  the  Supreme  Court,  once  embarked  on 
requiring  district  court  supervision  of  redistricting,  was  driven  by  the 
inexurable  limits  of  judicial  competence  to  simplify  the  issue  to  "one 
man,  one  vote"  iii  all  situations,  regardless  of  interference  with  a  co- 
ordinate branch  of  the  government,  the  amount  of  litigation  provoked, 
competing  considerations,  and  the  will  of  a  majority  of  the  people 
involved.  The  Court  has  felt  compelled  to  give  orders  to  a  state  legis- 
lature regarding  the  bills  it  might  pass,  and  to  strike  down  variations 
of  less  than  four  percent  bcxause  the  legislative  solution  departed  from 
"the  mathematical  ideal." 

This  tendency  of  a  judicial  idea  to  expand  itself  to  the  limits  of 
its  logic  (as  Benjamin  Cardozo  put  it)  is  hardly  limited  to  the  re- 
apportionment area.  It  has  characterized  the  areas  of  school  de- 
segregation, lovv-iiicome  housing,  and  the  reform  of  prisons  and 
mental  health  facilities.  The  result  is  that  judges  now  find  them- 
selves administering  social  services  on  a  more  or  less  daily  basis 
with  more  or  less  disastrous  results. 

ExTJerience  under  the  Declaratory  Judgment  Act  suggests  that  it 
is  time  for  Congress  to  reexamine  the  premises  of  the  Act  and  to 
take  a  close  look  at  how  the  Act  has  contributed  to  a  much  more 
^    itically  active  judiciary.  Through  statutory  reform  a  good  bit  can 
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be  done  to  restrict  the  use  of  the  declaratory  judgment  to  those 
occasions  when  its  use  is  demanded  only  by  considerations  of  ju- 
dicial efficiency. 

Equitable  relief 

When  the  Rules  of  Civil  Procedure  of  1938  merged  actions  in  law 
with  actions  in  equity  into  one  unified  civil  procedure,  a  traditional 
view  that  equity  is  a  potentially  dangerous  source  of  unfettered 
judicial  discretion  was  ignored.'  Since  Aristotle  first  articulated  the 
idea  of  juridicial  equity,  and  through  its  development  in  the  later 
jurisprudential  works  of  Coke,  Hobbes,  Blackstone,  and  Story,  "it 
was  a  generally  accepted  maxim  that  while  equity  was  essential  to 
any  sound  system  of  law,  it  was  necessary  that  it  be  hemmed  in 
by  principles  and  bound  down  by  precedent  lest  it  degenerate  into 
arbitrary  discretion. 

In  the  American  Constitution,  the  judicial  power  was  created  so 
as  to  extend  to  all  cases  in  law  and  equity.  The  failure  of  the  Con- 
stitution to  distinguish  procedurally  the  two  great  spheres  of  law 
and  equity  did  not  go  unnoticed.  Keen-eyed  Anti-Federalist  critics 
of  the  Constitution  such  as  Brutus  and  the  Federal  Farmer^  wary  of 
all  the  particulars  of  the  Constitution  anyway,  immediately  jumped 
on  the  problem  posed  by  the  blurred  jurisdiction  between  law  and 
equity.  This  power  in  equity,  warned  Brutus,  would  allow  the 
judges  to  "explain  the  constitution  according  to  the  reasoning  spirit 
of  it,  without  being  confined  to  the  words  or  letter,"  thereby  grant- 
ing them  the  power  to  "mould  the  government  into  almost  any 
shape  they  please." 

The  Federal  Farmer  was  equally  shiewd  in  his  appraisal  of  the 
judiciary.  In  his  view,  his  countrymen  were  "more  in  danger  of 
sowing  the  seeds  of  arbitrary  government  in  this  department  than 
in  any  other."  The  lack  of  precision  in  defining  the  limits  of  equity 
in  {\\v  Constitution  was  a  serious  defect  which  would  contribute 
to  "an  arbitrar\  power  of  discretion  in  the  jud.iies  to  decide  as  their 
conscience,  their  opinions,  their  caprice,  or  their  politics  might  dic- 
tate." For  if  a  jud^e  should  find  that  the  "law  restrain  him,  he  is 
only  to  step  iiito  his  shoes  of  equity,  and  give  whatever  judgment 
his  reason  or  opinion  may  dictate." 

^Tliis  st'ction  tlraws  from  my  Equity  and  the  Comtitution:  The  Supreme  Court, 
f '""[''Wc  Ilclirf.  and  Puhtic  Volictf  (Chicajro:  Tlie  University  of  Chicago  Press, 
10S2)  I  am  also  generally  indebted  to  William  Kristol,  The  American  J udutal 

ni  erand  the  American  Regime  (doctoral  dissertation  in  political  science,  llar- 

ird  University,  1979). 
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To  defend  the  power  of  federal  juridical  equity  against  the  Anti- 
rederali.st  attack,  Alexander  Hamilton,  in  The  Federalist,  insisted 
that  the  power  was  both  essential  and  severely  limited.  The  pur- 
poH*  of  the  power,  he  said,  was  to  provide  relief  to  those  who  suf- 
fered the  coiise(iueiices  iif  "hard  bargains/*  Suth  hard  bargains  were 
those  dealings  between  individuals  that  might,  for  whatever  reason, 
invoke  the  elements  of  "fraud,  accidcnif  trust,  or  hardship**  In  gen- 
eral, Hamilton  argued,  "the  great  and  primary  use  of  a  court  of 
equit>  is  to  givt  relief  in  extraordinary  cases,  which  are  exceptions 
to  general  rules." 

In  the  Judiciary  Act  of  1789  and  the  subsequent  Process  Act, 
Congress  (whose  key  committees  contained  some  of  the  leading 
Anti  Federalist  doubters)  struck  a  balance  between  those  who  ad- 
vocated a  hard  separation  between  law  and  equity  and  those  who 
wished  cquit>  to  be  an  unfetteied  judicial  tool  in  every  federal  court. 
While  the  acts  extended  equity  to  all  federal  courts,  they  simul- 
taneousl>  established  a  rigid  procedural  separation  between  the  two 
actions.  The  draftsmen  of  these  bills  saw  the  procedural  distinction 
as  necessaiy  if  equity  was  to  be  kept  from  becoming  a  dangerous 
source  of  unfettered  judicial  discretion. 

Bv  combining  the  procedures  of  law  with  procedures  in  equity, 
the  Rule>  of  1938  in  effect  ignored  the  dangers  which  had  always 
been  at  the  core  of  the  procedural  arrangements  of  equity.  The 
Rules  of  Civil  Procedure  of  1938  made  it  convenient  for  judges  to 
switch  fruni  their  shoes  of  law  to  their  shoes  of  equity  whenever 
thev  found  the  law  too  restrictive.  In  its  effort  to  reduce  equity  to 
a  safe  and  more  certain  code,  the  Rules  opened  the  door  for  the 
poui-r  of  equity  to  be  exercised  with  a  disregard  for  precedent  or 
proeedure. 

In  Porter  v.  Warner  (1946),  the  Court  seemed  on  the  verge  of 
giving  equity  a  radical  expansion  by  arguing  that  when  the  'public 
interest  is  involved  in  a  proceeding"  the  equitable  powers  of  the 
feelcral  district  courts  "assume  an  even  broader  and  more  flexible 
character  than  when  onlv  a  private  controversy  is  at  stake.**  But  it 
was  not  until  1955  that  it  became  clear  just  how  fluid  equity  had 
become.  The  Court,  in  the  second  Brown  v.  Board  of  Education  of 
TopcKa,  Kansas  case,  fashioned  a  new  understanding  of  the  Courts 
equitable  remedial  powers.  Tlie  central  thrust  was  that  in  place  of 
an  individual  adverse  litigant  the  Court  placed  an  aggrieved  social 
class.  Its  remedies  would  no  longer  be  decreed  for  the  individual 
who  had  been  injured  by  the  generality  of  the  law,  but  rather  for 
Q   vholc  classes  of  people  on  the  basis  of  a  deprivation  of  rights-a 

^  251 


259 


A  MODKST  REMKOV  FOR  JUDICIAL  ACTIVISM 


15 


deprivation  that  was  provable  only  by  resort  to  the  uncertain  turf 
of  psychological  knowledge  and  sociological  inference.  Further,  the 
Court  went  beyond  decreeing  discriminatory  laws  unconstitutional 
and  restricting  their  operation  and  attempted  to  fashion  broad  rem- 
edies for  those  so  deprived. 

What  is  particularly  striking  about  Warrens  invocaHon  of  the 
federal  equity  power  in  Brown  (II)  is  that  while  he  spoke  of  the 
"traditional  attributes"  and  guiding  "principles"  of  equity  being 
eonfrolling,  he  then  ignored  most  of  the  more  substantial  equitable 
principles  in  writing  his  decree.  The  effect  was  to  present  the  lower 
federal  courts  with  a  virtual  blank  check  for  restructuring  Amer- 
ican political  and  social  institutions. 

Since  Broun,  the  Court  has  continued  to  expand  and  to  confuse 
the  public  perception  of  its  power  of  equity.  The  result  has  been 
to  replace  precedent  and  principle  as  the  standards  of  both  con- 
stitutional meaning  and  equitable  relief  with  social  science  spec- 
ulation This  new  tradition  of  sociological  equity  has  baffled  even 
its  defenders  who  have  sought  to  define  its  scope.  Chief  Justice 
B!n-i;er  thus  was  dri\en  to  conclude  in  Swann  v,  C harlot te-Mecklen- 
^r/r-  Coimttj  Board  of  Education  (1971)  (the  school  busing  case)  that 
"words  are  poor  instruments  to  convey  the  sense  of  basic  fairness 
inherent  in  equity.  Substance,  not  semantics,  must  govern,  and  we 
have  sofit^ht  to  sug^^est  the  nature  and  limitations  without  frustrat- 
iir^  the  appropriate  scope  of  equity,"  The  problem,  of  course,  is  that 
Hords  are  all  we  have.  One  must  at  least  suspect  that  if  the  limits 
of  any  governmental  power  cannot  be  clearly  and  forcefully  ar- 
ticulated, then  there  is  something  desperately  wrong  wath  our  un- 
derstanding of  that  power. 

With  (his  "triumph  of  equity,"  as  Abram  Chayes  describes  it,  it 
^s  no  wonder  that  the  cit>  of  Parma,  Ohio,  now  finds  itself  obligated 
bv  the  desegregation  decree  of  Judge  Frank  Battisti  to  advertise 
TTi  minority  publications  in  order  to  recruit  more  minorities  to  move 
^Mfliin  its  borders.  Nor  is  it  surprising  that  the  city  of  Boston,  de- 
^P'tr  hcin:;  fiscally  strapped,  is  being  pushed  by  decrees  from  Judge 
^rtluir  Garrit>  into  tibandoning  its  earlier  budget  cuts  because  it 
nm  to  Judge  (Jarrity  that  such  belt>tightening  measures  as  in- 
'rraslni;  \outh  transit  faxes  and  charging  youth  groups  for  their 
Msr  rif  piil,lK  park  faulilltb  constitute  "a  very  serious  impeding  of 
the  ronrt's  desegregation  orders."  Through  their  equitable  remedial 
poners  the  federal  courts  have  come  to  exert  ever  greater  control 
ovrr  fhe  public  till,  (One  should  at  least  pause  to  reflect  on  the 
rnnuse  by  the  Federalists  that  the  judiciary  would  be  the  inslitu- 
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tion  least  dangerous  to  the  political  rights  of  the  Constitution  be- 
cause it  would  neither  wield  the  sword  nor  control  the  purse  strings 
of  the  polity.) 

If  the  Court  cannot  speak  with  confidence  about  the  limits  of 
the  equity  powers,  it  is  the  responsibility  of  Congress  to  do  so.  It 
is  cicarlv  withm  the  constitutional  prerogatives  of  Congress  to  sort 
out  and  give  some  definition  and  hence  limitation  to  the  equitable 
powei.s  of  the  federal  courts.  Political  deference  to  judicial  self-re- 
straint nia>  indeed  be  a  sound  policy -as  long  as  the  judiciary  can 
articulate  some  nicanhigful  standards  for  the  exercise  of  its  pow- 
ers. When  it  cannot,  vr  will  not,  then  it  is  time  for  the  Congress 
to  assume  its  constitutional  obligations.  That  is  what  separation  of 
powers  is  all  about. 

Congress  can  address  the  equity  problem  in  a  variety  of  ways. 
It  could  again  separate  the  procedures  in  equity  from  the  proce- 
dures in  law.  Wlnle  this  may  be  awkward  and  cumbersome,  it 
would  at  least  serve  to  remind  the  Court  as  well  as  the  country 
that  such  procedural  devices  are  frequently  necessary  to  maintain 
the  substantive  integrity  of  a  regime  based  upon  the  prhiciple  of 
the  rule  of  law.  Congress  could  also  begin  to  refuse  to  grant  equity 
jurisdiction  as  a  part  of  many  pieces  of  legislation.  (The  Fair  Hous- 
ing Act,  for  example,  empowers  the  judiciary  to  enforce  its  provi- 
sions by  injunctive  relief  )  There  can  also  be  a  jurisdictional  amount 
that  sets  a  minimum  of  damages  (810,000,  for  example)  before  a 
federal  court  can  exercise  its  equity  jurisdiction.  Congress  could 
also  place  an  upper  jurisdictional  limit  on  the  amount  of  funds  that 
can  be  ordered  spent  to  fulfill  an  equitable  decree.  A  limit,  say,  of 
$10,000  would  ccitainly  put  something  of  a  dent  in  most  busing  pro- 
posals. Or,  moie  drastically,  Congress  can  exempt  certain  cases  from 
equitable  relief,  as  it  did  with  labor  disputes  in  the  Norris-La- 
Guardia  Act.  WTiatever  the  tactic,  the  point  is  that  in  the  area  of 
equitable  relief,  as  in  the  other  procedural  areas.  Congress  can  do 
a  good  many  things  to  return  the  judiciary  to  a  more  constitution- 
ally faithful  exercise  of  its  intended  powers. 


A  proscripdve  or  prescriptive  judiciary? 

In  order  to  move  in  this  direction,  however,  it  is  essential  that 
we  first  shaq)en  our  view  of  the  problem  of  judicial  activism  by 
ridding  ouri>elves  of  the  apothegm  that  the  Constitution  is  only  what 
the  judges  say  it  is,  that  its  words  are  "empty  vessels  into  which 
J    early  anything  can  be  poured."  We  need  to  recover  the  older  view 
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that  the  Constitution  has  a  meaning  deeper  and  more  permanent 
than  the  fluctuating  opinions  of  the  judges.  In  this  light  the  Con- 
stitution is  understood  to  embrace  a  theory  of  politics  that  serves 
as  a  standard  against  which  the  exercise  of  all  powers  of  the  gov- 
ernment  may  be  measured. 

At  the  heart  of  the  Constitutions  theory  of  politics  lies  a  fun- 
daniental  truth  about  popular  government.  All  power-judicial  as 
well  as  legislative  and  executive-is  of  an  encroaching  nature.  Left 
to  themselves,  all  political  men  will  go  as  far  as  they  can  in  pur- 
suit of  their  view  of  the  political  good,  and  the  judiciary  is  sub- 
ject to  error  of  judgment  no  less  than  the  other  branches  of  the 
government.  The  judges  were  no  more  expected  to  be  that  "philo- 
sophical race  of  kings  wished  for  by  Plato"  than  any  other  officer. 
While  (he  Frarners  of  the  ConstituHon  sufiFered  no  delusion  that 
the  judiciary  was  in  any  way  an  apolitical  institution,  they  were 
convinced  that  by  institutional  arrangements  judges  could  be  ren- 
dered less  subject  to  the  immediate  and  transient  political  pressures 
in  the  community  and  hence  Ic^ss  partisan  in  their  judgments.  That 
the  judges  might  on  occasion  presume  to  substitute  their  will  for 
that  of  the  people  or  of  the  legislature  was  not  a  possibility  the 
Frarners  dismissed.  Indeed,  they  sought  to  construct  the  judicial 
power  within  such  an  institutional  context  that  the  politically  in- 
dispensable judicial  functions  could  be  safely  and  fairly  adminis- 
tered and  any  judicial  excesses  could  be  trimmed. 

The  question  of  judicial  activism  must  be  addressed  within  the 
context  of  the  doctrine  of  separation  of  powers.  The  idea  of  sep- 
arating the  powers  of  go\  ernment  in  the  Constitution  had  two  ob- 
jectives; to  prevent  tyranny  by  avoiding  the  unhealthy  concen- 
tration of  power  in  any  one  department,  and  to  promote  efficiency 
in  the  administration  of  the  powers  necessary  to  any  government. 
Within  this  context  the  judiciary  was  to  serve  as  a  buffer  against 
those  ill  humours  that  occasionally  grip  the  population  and  can  be 
translated  into  law.  The  judicial  power  was  understood  to  be  a 
nece-;sary  guard  for  the  rights  of  indi\  iduals  and  minorities  against 
the  crushing  political  weight  of  what  James  Madison  called  'an  in- 
terested  and  overbearing  majority."  Yet  the  judiciary  was  only  one 
of  several  auxiliary  precautions  designed  to  check  the  inevitable 
tendency  in  popular  go\ernmcnts  toward  legislative  tyranny.  In 
spite  of  all  the  contri\ances,  the  regime  was  still  considered  to  be, 
first  and  foremost,  popular  if  not  simply  democratic.  All  of  the  in- 
stitutional devices  were  meant  to  direct  and  tame  popular  opinion, 
^^t  block  it.  The  hope  was  that  through  institutional  filters  a  qual- 
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Uatitc  rather  than  merely  a  quantitative  majority  will  would  come 
to  be  expressed  as  law. 

Constitntionall),  the  judiciary  is,  as  Alexander  Hamilton  claimed 
in  The  Federalist,  the  br.tnch  "least  dangerous  to  the  political  rights 
of  the  C()iistitution."  But  it  is  only  the  least  dangerous  (notice  Ham- 
ilton did  not  foolishly  suggest  that  it  was  simply  not  dangerous) 
if  it  exercises  its  legitimate  function-judgment.  Admittedly,  the  line 
between  the  exercise  of  the  will  and  the  exercise  of  the  judgment 
IS  at  best  a  blurred  one.  But  what  Hamilton  had  in  mind  is  unam- 
biguous. The  fuiictiou  of  the  Court  was  to  patrol  the  constitutional 
boundaries  of  the  other  branches  (the  legislature  especially)  and 
of  the  states  and  to  keep  them  within  their  prescribed  limits.  The 
puipose  of  an  independent  judiciary  was  to  insure  that  the  limited 
and  supreme  Constitution  remained  so.  As  another  leading  Founder, 
James  Wilson,  put  it,  the  courts  were  intenc  cd  to  be  "noble  guards'' 
of  the  Constitution.  Thus,  the  essence  of  the  judicial  power  was 
origmally  understuud  to  be  proscriptive.  Should  the  Court  endeavor 
to  take  any  "active  resolution"  it  would  be  engaging  in  an  illegiti- 
mate acti\it>.  Instead  of  being  proscriptive  and  marking  out  the 
limits  of  the  Constitution,  the  Court  would  be  behaving  in  a  pre- 
scriptive  way  and  redefining  the  limits  of  the  Constitution.  Instead 
of  being  a  bulwark  of  a  limited  Constitution,  it  would  become  the 
vaiiiiuard  of  an  unlimited  one. 

Despite  the  dangers  of  legislative  power,  it  was  still  considered 
b\  the  Frainers  to  he  the  cardinal  principle  of  popular  govern- 
ment. Basic  to  this  principle  is  the  belief  that  it  is  legitimate  for 
the  people  through  the  instrumentality  of  law  to  adjust,  check, 
or  enhance  certain  institutions  of  the  government  whenever  it  is 
deemed  iieeessar>  and  proper.  This  includes  the  power  of  the  leg- 
islature to  exert  some  control  over  the  structure  and  administration 
of  the  executive  and  judicial  branches. 

The  qualified  power  of  the  legislature  to  tamper  with  the  judi- 
ciary IS  not  as  grave  a  danger  to  the  balance  of  the  Constitution 
as  the  friends  of  judicial  activism  in  every  age  attempt  to  make  it. 
The  Framers  were  not  blind  to  the  problem  of  making  the  judi- 
ciary too  dependent  upon  "popularity."  Even  when  a  judicial  de- 
cision runs  counter  to  particular-^and  perhaps  pervasive-political 
interests,  the  institutional  arrangements  of  the  Constitution  are 
such  as  to  slow  down  the  popular  outrage  and  give  the  people  time 
for  "more  cool  and  sedate  reflection.''  And  given  the  distance  be- 
tween the  people  and  legislation  that  such  devices  as  representation 
y  .vith  Its  multiplicity  of  interests),  bicameralism,  and  the  executive 
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veto  afford,  an  immediate  backlash  to  judicial  behavior  is  unlikely. 
Experience  demonstrates  that  any  backlash  at  all  is  likely  to  be 
weak  and  ineffectual.  But  if  the  negative  response  is  not  merely 
transient  but  is  widely  and  deeply  felt,  then  the  Constitution  wise- 
ly provides  well  defined  mechanisms  for  a  deliberate  political  re- 
action  to  what  the  people  hold  to  be  intolerable  judicial  excesses. 


Principled  limits  to  adjudication 

If  the  history  of  court-curbing  efforts  in  America  teaches  any- 
thing: it  is  this:  Tlie  American  political  s>stem  operates  to  the  ad- 
vantaire  of  the  judiciary.  Presidential  court-packing  schemes  are 
notoriously  ineffective  as  a  means  of  exerting  political  influence 
over  the  courts.  Impeachment  is  properly  too  difficult  to  use  as  an 
everyday  check  against  unpopular  decisions.  Not  since  John  Mar- 
shall saw  fit  to  defend  his  opinion  in  McCulloch  v,  Maryland  (1819) 
in  the  public  press  has  any  justice  or  judge  felt  obliged  to  respond 
to  public  outrage  over  a  decision.  And  it  is  verv'  difficult-usually 
impo9siblc-to  build  a  coalition  sturdy  enough  to  pass  court-curb- 
ini5  legislation. 

Political  responses  to  what  are  perceived  to  be  excesses  of  ju- 
dicial power  take  one  of  two  forms.  The  response  will  either  be  a 
polinf  response  (against  a  particular  decision  or  line  of  decisions) 
or  an  imtitutional  response  (against  the  structure  and  powers  of 
the  courts).  In  either  event,  the  response  may  either  be  partisan  or 
principled.  Usually  a  policy  response  will  take  the  form  of  a  con- 
stitutional amendment  or  a  piece  of  legislation  designed  to  over- 
rule a  decision.  An  institutional  response  will  generally  make  an 
e  ffort  to  make  jurisdictional  exceptions,  to  create  special  courts  with 
specific  jurisdiction,  or  to  make  adjustments  regarding  the  per- 
sonnel, policies,  and  procedures  of  the  judicial  branch. 

\Vhatc\cr  the  response,  court-curbing  is  difficult  for  two  reasons. 
iM'rst  no  matter  how  badlv  a  particular  decision  or  line  of  decisions 
may  '^ore  your  "o\  "  that  same  decision  will  undoubtedly  have 
l^rnefitcd  a  clientele  at  least  as  large  and  pplitically  vociferous. 
Wiile  a  majority  in  one  of  the  houses  of  Congress  may  object  to 
p.irticular  cases  of  "j^^Jicial  impertinence'*  (as  Representative  Wil- 
\  \(  wed  Justice  Davis's  controversial  opinion  in  Lx  Parte  Milli^ian 
'  1S67^)  there  will  certainly  be  a  variety  of  objections  that  will  issue 
in  different  V!(ws  of  what  should  lie  done.  Jaines  Madison's  "nuil- 
Hplif  !f\  ()f  interest"  theory  works  as  well.  The  second  reason  court- 
ly l^^^""'**^'^     not  an  easy  business  is  that  there  is  an  underlving  ap- 
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prcciatiun  in  American  political  thought  for  a  properly  independent 
juditia'r).  There  seems  to  be  a  general  consensus  that  tampering 
with  judicial  indi  [Riidence  is  a  serious  matter  and  the  consequences 
of  rash  reprisals  against  the  court  as  an  institution  may  upset  the 
original  constitutional  balance  thai  has  worked  so  well  for  so  long. 
Uuderlving  the  occasional  outbursts  of  angry  public  sentiment 
against  the  Court  is  that  "moral  force"  of  the  community  of  which 
Tucqueville  spoke.  On  the  whole,  the  American  people  continue 
to  view  the  judiciary  as  the  "boast  of  the  Constitution." 

To  be  successful,  any  political  attempt  to  adjust  or  hinit  the  ju- 
dicial power  TTiust  be— and  must  be  perceived  to  be— a  principled 
rather  than  a  merely  partisan  response.  Onl>  then  will  the  issue  of 
judicial  at-tivisni  be  met  on  a  giound  high  enough  to  transcend  the 
more  cunnnoii— and  generally  fruitless— debates  o\er  judicial  liber- 
alisni  and  judicial  conservatism.  The  deepest  issue  is  not  whether  a 
particular  decision  or  even  a  particular  court  is  too  liberal  for  some 
and  too  conservative  for  others,  the  point  is  whether  the  courts  are 
exercising  their  powers  capably  and  legitimatel).  Together,  the  stan- 
dards of  imiitutiotuil  uipacity  and  comtittUiotud  Icgitiniauj  arc  far 
mure  helpful  in  thinking  about  the  nature  and  extent  of  judicial 
power  dian  the  ideological  stamps  of  liberal  and  conservative.  Keep- 
ing the  courts  constitutionally  legitimate  and  institutionally  capable 
beiK'fits  both  the  liberal  and  conservative  elements  in  American 
politics. 

Since  the  Constitution  only  creates  judicial  poiLcr,  it  is  left  to  the 
more  representative  institutions  to  fashion  the  judicial  process.  In 
truth,  the  federal  courts  "live  and  move  and  have  their  being 
through  the  legislation  of  Congress."  In  the  final  analysis,  judicial 
activism  is  not  so  much  a  case  of  judicial  usurpation  a.s  it  is  of  Con- 
gressional abdication*  In  light  of  this.  Congress  would  do  well  to 
recover  a  bit  of  wisdom  offered  over  half  a  century  ago  by  Felix 
Frankfurter  and  James  Landis.  "The  happy  relation  of  States  to 
Nation-constitutnig  as  it  does  our  central  political  problem—is  to 
no  small  extent  dependent  upon  the  wisdom  with  which  the  scope 
and  limits  of  the  federal  courts  are  determined."  Our  current  state 
of  judicial  activism  is  largely  the  result  of  Congress  failing  to  ex- 
ercise such  wisdom. 
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An  issue  of  Race 


Samuel  L.  Myers,  Jr. 


The  c3ll  for  gieatcr  community  involvement  in  crime  control  arid  cnmc  prevention 
has  come  at  a  time  when  alternatives  to  traditional  criminal  justjce  system  strategies 
have  failed  Evaluations  of  in-prison  training  programs,  vocational  programs,  educa- 
tional programs,  work  release  programs,  job  assistance  programs,  supported  work  pro- 
grams, and  even  outright  cash  subsidy  programs  seem  to  support  the  view  that  (1) 
nothing  works  or,  at  best,  (2)  that  nothing  works  as  well  as  the  good  old  medicine  of 
*'Loc  'em  up,  keep  'em  there/* 

Many  of  the  alternatives  to  the  traditional  use  of  the  police,  courts,  and  pnsons  in 
fighting  crime  have  sought  to  deal  with  the  economic  problems  that  offenders  or  ex- 
offenders  face  In  order  for  community-based,  grass-roots,  and  self-help  strategies  tor 
crime  prevention  or  crime  control  to  work,  though,  it  is  important  that  their  planners 
understand  how  economic  institutions  and  the  criminal  justice  system  interact. 

This  essay  is  intended  to  advance  our  understanding  of  the  interaction  of  employment 
and  crime  At  the  outset,  however,  it  is  useful  to  convey  an  essential  concern  motivat- 
ing our  analysis  Frequently  researchers  have  blamed  the  failure  of  labor  markets  to 
keep  people  employed  or  the  criminal  justice  system  to  keep  people  out  of  crime  on 
what  arc  called  distortions  Distortions  or  more  specifically  market  distortions  are  often 
unrelated  or  external  interferences  that  impede  the  ability  of  the  system  to  operate  effi- 
ciently Racism  or  racial  discrimination  is  one  such  distortion.  Racism  in  the  labor 
market  results  in  workers  through  time  being  denied  access  to  certain  job  opportuni- 
ties^a  denial  that  forecloses  even  the  possibility  of  subsequent  economic  mobility.  It 
can  be  a  subtle  form  of  enslavement.  Racism  in  criminal  justice  systems  results  m  some 
alleged  offenders  being  incarcerated  and  psychologically  brutalized,  virtually  guaran- 
teeing their  continued  entrapment  in  the  criminal  worid  and  the  cnminal  justice  system. 
It  can  be  a  stark  form  of  enslavement. 

It  happens  that  the  distortions  of  racial  discrimination  and  racism  not  only  cause  in- 
efficiency, but  they  cause  gross  inequity.  Some  writers  have  argued  that  this  is  not  so 
uriusual  at  all  *  It  might  be  contended  that  the  system  achieves  a  balance,  given  a  cer- 
tain level  of  desired  inequity,  through  gains  or  payoffs  elsewhere.  For  example,  some 
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black  people  will  always  make  it  "big"  in  cnme  by  progrej>sing  out  of  street  crime  into 
white-collar  crime  Some  black  people*wiIl  make  it  big  through  legitimate  employ- 
mem,  perhaps  to  the  ranks  of  corporate  management.  The  balance  comes  because  of 
dualism  m  the  crime  and  legitimate  worlds.  White-collar  crimes  are  defined,  htigated. 
and  punished  differently  than  street  crimes.  But  in  fact  they  arc  the  same.  Corporate 
managerial  jobs  are  more  differentiated  from  the  lowest  occupational  categories  by  the 
people  who  hold  them  than  b>  the  tasks  that  arc  performed.  But  there  is  room  for  a  few 
u^ken  blacks  who  ordinarii)  would  be  relegated  to  the  bottom.  Such  is  the  balancing 

This  description  suggests  two  possible  lines  of  inquiry.  On  the  one  hand,  it  could  be 
argued  that  the  apparent  equilibrium  of  racially  unequal  outcomes  in  both  the  labor 
market  and  the  cnminal  justice  system  is  purposeful.  It  is  rooted  in  a  conscious,  sys- 
lematic  design  It  has  its  historical  legacy  in  slavery  and  other  racist  institutions  that 
have  only  changed  over  the  years  in  their  outward  appearance. 

On  the  other  hand,  it  could  be  argued  that  the  distortion  of  racism  or  racial  discrimi- 
nation,  however  evolved,  creates  the  central  link  between  labor  markets  and  cnme.  Ra- 
cial discrimination  in  labor  markets  results  in  lower  incomes  to  blacks,  so  they  turn  to 
cnme  Because  of  discriminatory  treatment  b>  police,  blacks  arc  more  likely  to  be  ac- 
cused of  crimes  of  theft  or  crimes  against  property,  so  they  are  arrested,  go  to  jail,  serve 
long  sentences,  and  withdraw  from  the  labor  market.  With  cnminal  records  and  little 
work  expenence,  ex  offenders,  who  arc  disproportionately  black,  cannot  find  employ- 
ment. 

These  two  perspectives  arc  neither  mutually  exclusive  nor  collectively  exhaustive.^ 
But  the  latter  is  persuasive  enough  alone  to  propel  the  discussion  that  follows.  First,  we 
sumTianze  the  empincal  evidince  on  the  relationship  between  employment  and  cnme. 
Then  we  outline  in  detail  the  way  racial  discrimination  links  together  outcomes  in  the 
labor  market  and  in  the  cnminal  justice  system  and  we  suggest  why  numerous  man- 
power programs  for  ex  offenders  have  failed.  In  a  penultimate  section  some  new  em- 
pineal  evidence  is  offered  in  support  of  the  perspective  advances.^ 

EVIDENCE  ON  CRIME  AND  EMPLOYMENT 

There  is  a  broad  literature  on  the  economics  of  crime.  Both  radical  and  orthodox  wnt- 
ers  have  rationalized  a  relationship  between  cnme  and  employment.  Either  the  seg- 
mented structure  of  the  labor  market  inhibits  upward  mobility  in  legitimate  pursuits, 
thereby  enticing  entry  Into  crime,  or  crime,  like  work,  is  but  a  byproduct  of  rational  de- 
cision making  These  similar  theoretical  perspectives,  reviewed  m  Myers  (1978),  have 
been  advanced  independently  of  conflicting  empirical  evidence. 

Many  studies  have  discovered  a  relationship  between  cnme  and  employment.  How- 
ever a  glanng  deficiency  of  the  time  scries  and  cross-section  analyses  of  unemploy- 
ment rates  and  crime  rates  by  Brenner  (1976),  Fleischer  (1966),  and  Glaser  and  Rice 
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(1^59)  lies  in  the  aggregate  nature  of  the  studies.  Nonetheless,  m  these  reports,  strong, 
although  contradictor>.  evidence  is  found  linking  crime  to  aggregate  levels  of  unem- 
ployment. 

Gillispie  (1975)  provides  a  thorough  review  of  virtually  all  of  the  early  studies  on 
cnmc  and  income  He  also  concludes  that  the  aggregate  data  arc  at  best  suggestive  of  a 
link  between  economic  variables  and  cnme  but  without  revealing  how  that  link  might 
be  formed  More  recenti).  Witte  (1979).  examining  micro  data  sets  in  addition  to  the 
volumes  of  studies  using  aggregate  data,  shows  greater  skepticism.  She  thinks  that 
there  probably  is  no  direct  connection  between  unemplo>ment  and  crime.  She  suggests 
that  extreme  caution  should  be  exercised  in  drawing  conclusions  from  evidence  show- 
ing a  significant  relationship  between  employment  and  crime. 

If  there  is  some  doubt  about  a  general  relationship  between  employment  and  crime, 
there  is  little  doubt  that  there  are  specific  interactions  that  involve  both  labor  markets 
and  the  criminal  justice  system.  Miller  (1978)  has  estimated  that  nearly  one-quarter  of 
the  labor  force  have  criminal  records.  The  existence  of  a  cnminal  record  has  been 
shown  to  restrict  the  type  of  occupation  one  can  enter  (Portney.  1970).  to  increase  the 
chances  of  dismissal  from  a  job  one  already  holds  (Leonard.  1967).  and  generally  in- 
crease the  likelihood  that  one  will  be  unemployed  (Lcibcrg.  1978).  The  employment 
prospects  of  ex  offenders  arc  bleak.  Pownall  (1971)  reveals  that  released  offenders* 
have  higher  turnover  rates,  higher  unempIo>ment  rates,  and  lower  wages  than  the  gen- 
eral population. 

There  also  seems  to  be  specific  discernible  effects  of  poor  employment  opportunities 
on  participation  in  crime  Philip  Cook  (1975).  in  an  analysis  of  a  sample  of  Massachu- 
setts parolees,  concludes  that  improved  job  opportunities  reduce  the  probabilit)  that  an 
ex  offender  will  recidivate  Robert  Taggart  (1972)  and  others  have  cited  findings  that 
suggest  that  participation  m  illegal  activity  is  linked  to  failure  in  the  job  market. 

The  difficult)  with  these  findings,  it  is  conceded,  is  that  the  populations  being 
examined  are  disproportionate!)  blatk  and  disadvantaged.  Are  their  unfavorable  out- 
comes due  to  their  specific  disadvantage  of  being  ex-offendcrb  or  to  their  general  disad- 
vantage of  being  poor  and  bla^k^  Is  race  merel)  an  intervening  vanabie  here,  or  is  it  the 
central  factor  linking  performance  in  the  labor  market  with  outcomes  in  the  criminal 
justice  system? 


RACE.  CRIME.  AND  UNEMPLOYMENT 

There  is  substantial  statistical  support  for  the  cuntentiun  that  blacks  are  overrepre- 
sented  in  the  criminal  justice  s)stem  In  1975.  (or  example,  of  the  1.8  million  an-ests 
tor  senous  cnmes  reported  in  the  United  States,  nearl)  one-third  were  an-ests  of  black 
men  and  women  More  than  half  of  those  under  18  )ears  old  who  were  an-ested  for 
Violent  crimeN  were  black  )ouths.  (National  Criminal  Justice  Infurmatiun  and  Statistics 
Service,  1978). 
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.he^'nrr^.""""'."?       """^ '°  ^  '""^  'h^"  longer  prison  terms, 

heir  overrepre^ntation  is  even  greater  in  the  prisons.  While  they  account  for  1 1%  of 
the  total  U  S  population,  blacks  represent  47%  of  the  total  prison  population  (Nationid 
Prison  StatiMics  Special  Reports.  1979).  Some  contend  that  these  Ss  arise  b^ca  se  of 
the  greater  propensity  of  blacks  to  engage  in  crime.  Others  assert  that  there  is  a  ereate 
propensity  o,  blacks  to  bclabeUd  criminal,  while  in  fact  they  are  not.^  These  acfs  have 
mtlm°,"H'°'"f  f '''ff"^""^''  "'^•^'^^  whites.  Mor^ 
Snent  ''""""^'^ 

Repeatedly,  labor  market  studies  reveal  that  relative  to  white  workers  blacks  receive 
lower  wages,  are  disproportionately  represented  in  menial  occupations,  have  higher 
turnover  rates,  and  consistently  have  higher  unemployment  rates 
■nJr-.',  employment  may 

r    m  I     wnT    r  T'"''       '"<=<""-"ming  prospects  fLng  potential 

criniinaK-work  and  crime-and  that  total  income  is  the  sum  of  legal  and  illeg^  earn- 
ings Illegal  and  -cgal  earnings,  of  course,  depend  upon  the  rates  of  return,  or  wagcs^o 
crime  and  legitimate  activities. 

Now  suppose  that  a  person  chooses  the  amount  of  time  to  spend  in  crime  and  work  so 
as  to  maximize  expected  income.  Then  it  can  be  shown  that  the  optimal  allocation  of 
time  to  crime  depends  upon  the  relative  attractiveness  of  crime  and  work.  This  simple 
abstract  mode  yields  an  intuitive  result  that  could  have  been  obtained  throu^"  Tore 
realistic  vehicle  Implicit  is  the  assumption  that  we  are  all  rational,  self-interested",  in- 
dividualistic, calculating  beings.  Despite  this  obvious  lack  of  realism,  the  model  ^!!L 

MkllZZ  ?  J'"'"' "''P^'       'hat  blacks  are  less 
hkely  to  be  hired,  receive  lower  wages,  and.  therefore,  expect  lower  wages  than  whites 
^cause  they  are  discnmina.ed  against  in  the  labor  market.  Given  these  assumpt 
« 1.  V  returns  to  crime  for  blacks  are  greater  than  that  for  whites.  Hence,  r^ional 

ctsl  f  n,'S'  "'<="'^'in8  blacks  should  spend  more  time  in  cnme.  be- 

cuuoc  ii  pays. 

...'lir  "J'i"*^'?u'       "  •^o'o^-blind  criminal  justice  system  interacting  with  a  ra- 

wh  es  WiS?H  '""^  '°  "'^  ""''i"^'  'lacks  and 

whites  Within  the  context  of  this  same  model,  however,  it  is  possible  to  visualize  un- 
equal outcomes  for  blacks  and  whites  when  the  labor  market  is  perfectly  balanced  and 
the  criminal  justice  system  is  fair  and  unbiased. 

, ^TT:  blacks  are  less  likely  to  be  released,  not  because  they 

Zrl  \  '  "^ abundance  charactenstics  that  the  statisticians  have 

discovered  are  intimately  linked  to  crime.  Thus,  blacks  will  serve  longer  prison  sen- 
tences, and  all  other  things  being  equal,  prisons  will  be  disproportionately  black. 

When  they  are  released,  blacks  and  whites  with  the  same  job  experiences  and  em- 
ployment histones  will  be  paid  the  same  wages  and  be  offered  equivalent  jobs.  TTiis  is 
tair  aud  just;  it  derives  from  the  assumption  that  the  labor  market  is  perfect-that  there 


o  261 
ERIC 


269 


Employment  and  Crime 


13 


are  no  distortions,  imbalances,  or  ugl>  imperfections  such  as  "racial  discrimination/' 
Yet  tor  the  ver>  reason  that  blacks  serve  longer  sentences  than  whites,  the>  will  receive 
lower  average  wages  upon  release  from  pnson  than  whites,  because  they  have  accu- 
mulated less  work  experience  and  are  less  valuable  (o  rational  employers.  Since  the  re- 
turns to  work  will  be  lower  for  blacks,  their  relative  returns  to  crime  will  be  higher  and 
thus  they  should  rationally  allocate  more  time  to  crime,  because  crime  pays! 

So  what  we  see  in  the  model  now  is  an  apparent  absence  of  racism  or  racial  discrimi- 
nation of  any  sort  But  the  outcomes  are  very  unequal.  The  apparent  absence  of  racism 
in  the  model  of  course  docs  not  wish  it  away.  Why  are  blacks  overly  endowed  with 
charactenstics  that  are  statistically  related  to  wnminality?  Because  of  a  historical  legacy 
that  denied  access  to  political  and  economic  mobility  for  their  ancestors?  Because  the 
laws  have  been  defined-^explicitly  during  Jim  Crow  Years,  implicitly  thereafter— to 
make  what  they  do  punishable  by  imprisonment  while  what  the  Kennedys  and  Rocke- 
fellers do  is  rewarded  by  elected  office?  The  answer  one  provides  is  independent  of  the 
consequential  result  race  is  the  major  factor  linking  labor  market  success  to  criminal 
Justice  system  outcomes. 

The  assertion  that  cnme  and  employment  are  linked  together  via  the  ubiquitous  phe- 
nomenon of  racism  astonishes  some,  is  puzzling  to  many.  But  upon  reflection  the  rela- 
tion IS  not  so  obscure  at  all  If  one  examines  the  thousands  of  jobs  that  are  beyond  the 
reach  of  e\  offenders  because  of  state  and  federal  licensing  restrictions,  one  is  amazed 
thai  a  significant  public  outcry  fur  changing  these  laws  was  not  heard  pnor  to  the  early 
seventies  Yet  as  these  restrictions  topple,  the  numbers  of  unemployed  ex-offenders 
remains  virtually  unchanged.  Why?  Few  ex-offendei>.,  who  we  have  previously  argued 
are  disproportionately  black,  qualify  for  these  licensed  jobs,  criminal  record  or  not. 
Moreover,  white  collai  criminals,  even  your  disbarred  attorneys  and  expelled  con- 
gressmen, manage  to  live  in  a  style  supported  by  the  rules  of  the  game  they  themselves 
wrote  Would  prostitution  be  illegal  if  streetwalkers  wrote  the  laws? 

But  more  concretely,  it  can  be  established  that  the  duality  of  the  criminal  justice  sys- 
tem evuKed  in  tandem  with  the  dualiiy  of  the  labor  market.  Historians  of  penal  reform, 
notably  Thursten  Scllin,  provide  ample  documentation.  It  might  be  recalled  that  the 
constitutional  amendment  that  eliminated  slavery  also  assured  the  continued  use  of  in- 
voluntary servitude  in  the  criminal  justice  system.  This  left  the  door  open  for  the  con- 
tinued slavery  of  blacks.  After  abolition  of  slavery  there  was  a  strong  need  forapooiof 
wheap  labor  Some  freed  slaves  refused  to  work  for  their  former  masters.  Some  did  not 
w.)rk  Most,  converging  on  the  cities,  could  find  no  paid  work.  "Vagrancy"  often  re- 
sulted And  this,  you  need  not  be  reminded,  was  a  crime. 

Imprisonment  rates  for  blacks  more  than  doubled  after  the  Civil  War.  Incarcerated 
blawk!>  particularly  in  the  South  were  often  placed  in  convict  camps,  hired  out  to  their 
former  slave  masters,  and  then  inhumanly  bea:en  and  brutalized  if  they  did  not  settle 
back  into  the  slave  like  routine.  This  sort  of  forced  labor  became  so  well  institu- 
tionalised that  many  states  required  that  the  pnson  systems  become  self-sufficient. 
Even  well  into  the  twentieth  centry,  when  convict-lease  systems  were  replaced  by  ser- 
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vilc  lo  -jidic-fun  chain  gangs."  blacks*  employment  in  pnson  mirrored  ihcir  prc-Civil 
War  Londiiiuns.  The>  had  ihc  luwe>t  pa>ing.  dirtiest,  most  menial  jobs  available.  In 
prison  and  out  of  pnson  the  heritage  of  slavery  had  been  preserved. 

As  diffiLult  as  It  IS  lu  believe,  a  scenario  of  the  pnson  system  and.  Indeed,  the  entire 
Lriminai  justice  system  as  a  powerful  political  and  economic  force  emerges  Both  the 
dual  system  of  justice  and  the  dual  economic  system  have  been  transformed  into 
modem-day  versions  of  their  pre-Civil  War  institutions.  The  racial  underpinnings  of 
these  modem  dual  system>  are  still  there.  The  outward  manifestations  of  slavery,  of 
course,  have  been  eliminated. 


PROGRAM  FAILURES 

Most  programmatic  efforts  based  on  even  the  most  loosely  constructed  conceptual! 
zation  ot  an  interaction  between  employment  and'crime  have  focused  on  the  cx- 
ottcnder.  There  arc  exceptions,  of  course.  Crime  prevention  strategies  like  those  based 
on  the  community  aniicrime  model  admit  a  penpheral  relationship  between  local  job 
opportunities  and  crimes  of  theft  and  vandalism.  Summer  job  programs  for  youth,  for 
example,  reduce  the  idleness  uf  a  large  cnme-prone  group  and  thereby  reduce  crime 
•iet  evaluation  of  the  effectiveness  of  such  measures  is  elusive.  How  many  crimes 
would  have  been  committed  in  the  absence  of  the  program?  Can  we  adequately  control 
tor  ail  of  the  other  intervening  vanable^for  example,  the  effect  of  hot  weather  on 
crime  or  the  effect  of  being  out  of  the  hot  weather  and  in  an  air-conditioned 
workplace— and  still  isolate  the  independent  influence  that  work  has  on  crime? 

Both  because  the  population  is  targeted  and  easily  identified  through  official  sources 
and  because  treatment"  effects  can  be  more  rigorously  examined,  ex -offenders  and  in 
particular  ex-pnsoners  have  often  been  the  subjects  of  programs  and  experiments  de- 
signed to  reduce  crime  through  improved  employment.  Four  types  of  programs  have 
been  explored  thoroughly,  employment  and  vocational  training,  job-search  assistance, 
cash  subsidies,  and  supported  work.  All  have  similar  failings. 

The  logic  behind  training  for  ex-offenders  and  for  current  or  recently  released  pris- 
oners IS  straightforward.  These  individuals  have  linle  education,  spotty  previous  em- 
ployment cxpenences.  and  few  marketable  job  skills.  In  other  words,  they  have  what 
economists  call  low  endowments  of  human  capital.  Enhancing  the  human  cap»*al  of 
offenders  is  the  task  of  training  programs.  If  these  potential  workers  can  be  given  a 
skill.  It  is  thought,  they  will  find  better  jobs  and  thereby  will  find  work  more  attractive 
as  a  livelihood  than  crime.  Thus,  they  do  not  return  to  crime.  As  reasonable  as  this 
perspective  may  sound,  however,  reviews  of  the  many  offender  employment  and 
training  programs  implemented  during  the  1960s  reveal  that  few  of  them  work.  Cor- 
rectly, one  Abt  Associate's  (1971)  report  concludes  that  it  is  not  so'much  that  the  pro- 
grams did  not  work.  It  is  just  that  on  the  basis  of  poor  evaluation,  poor  design,  and/or 
poor  implementation  it  is  often  impossible  to  ascertain  what  effect,  if  any.  training  has 
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on  reducing  recidivism  A  case  in  point  is  an  evaluation  of  federal  community  treatment 
centers  (CTC)  conducted  by  the  U.S.  Bureau  of  Prisons  (1978).  One  group  of  federal 
prisoners  was  released  on  parole  and  another  group  was  released  to  community  treat- 
menl  centers  At  the  CTCs,  ex-offenders  received  a  wide  vanety  of  employment  and 
vocational  training  and  counseling  The  paroled  group  received  no  treatment.  Although 
the  groups  were  ••matched'*  in  the  sense  that  both  would  have  been  eligible  for  release 
to  community  treatment  centers,  there  remained  significant  differences  in  the  groups. 
Nonetheless,  it  was  found  that  the  CTC  group  had  lower  rearrest  rates  than  the  com- 
parison  group. 

Upon  closer  examination  one  will  discover  that  the  findings  are  based  upon  small 
fractions  of  the  original  samples.  There  is  an  extraordinary  amount  of  attntion.  And  this 
attrition  seems  to  differ  systematically  between  the  ••treatment''  group  and  the  com- 
parison  group  Until  the  statistical  results  can  be  adjusted  for  this  apparent  selection 
bias,  any  conclusions  drawn  should  be  viewed  with  extreme  caution. 

The  rationale  for  job^scarch  assistance  is  that  the  problem  of  recently  released  ex- 
offenders  is  one  of  not  knowing  where  the  available  jobs  are.  Although  many  states 
have  employment  referral  services,  the  consensus  seems  to  be  that  these  sources  repre- 
sent only  a  minor  fraction  of  all  matches  between  jobs  and  applicants  in  the  labor  mar- 
ket Counselors  who  are  attuned  to  the  needs  and  special  problems  of  offendeps,  it  is 
argued,  can  be  more  effective  in  securing  jobs  for  their  clients  than  the  impersonal  bu- 
rcaucratic  mechanisms  that  have  even  evolved  in  local  Comprehensive  Employment 
and  Trajning  Act  (CETA)  programs  The  results  of  all  of  the  job  assistance  expenments 
have  not  been  succinctly  evaluated  But  if  the  experience  of  the  Baltimore  LIFE  (Living 
Insurance  for  Exprisoners)  is  in  any  way  illustrative,  then  they  do  not  fare  better  than 
training  programs. 

In  a  sample  of  432  hardcore,  repeat  property  offenders,  one-quarter  received  job- 
search  assistance,  one-quarter  received  a  cash  subsidy  equivalent  to  unemployment 
compensation,  and  one-quarter  received  neither  cash  nor  assistance.  A  last  group  re- 
ceived  a  combination  of  cash  and  job  assistance.  The  post-pnson  rearrest  rate  for  'he 
job  assistance  group  was  insignificantly  different  from  the  control  group  which  re- 
ceived nothing,  so  Mallar  and  Thornton  (1978)  find. 

Cash  subsidies  fiowing  from  a  distinctly  different  notion  of  the  real  problems  faced 
by  ex-offenders  have  had  a  more  promising  record.  Kenneth  Unihan  (1974)  has  care- 
fully  studied  the  problems  faced  by  recently  released  prisoners.  He  believes  that  along 
with  the  social  pathological  problems  of  readjustment  to  old  friends,  neighborhoods 
and  family,  there  is  the  acute  problem  of  low  financial  resources.  Ex-prisoners  just  do 
not  have  savings  or  a  cash  cushion  upon  release  from  prison  in  order  to  adequately 
bndge  the  gap  between  the  two  worlds  of  prison  and  work.  The  Baltimore  ..IFE  project 
mentioned  above  was  designed  in  part  to  bridge  the  gap.  By  providing  a  cash  subsidy 
tor  a  number  of  weeks  after  release  from  prison,  the  ex-offender  would  have  sufficient 
time  to  readjust  to  the  outside  world,  time  to  look  on  his  own  for  the  kind  of  job  that  he 
can  feel  comfortable  in,  time  to  think,  and  time  to  settle  down.  Indeed,  Mallar  and 
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Thumtun  {\91H>  tmd  that  ihi:>  »urt  of  unemplo>ment  in:>urdntc  hab  d  blrong  and  bignifi- 
want  impact  un  reducing  posi-priion  fendivi:>m.  However,  Rossi  et  al.  (1980).  in  an 
eftyrt  tu  rcplicaie  ihe  Ballimure  projctt  in  Texas  and  Georgia,  du  noi  observe  this  en- 
wouraging  finding.  The>  ».iie  prubiems  of  admini;)lraiiye  differences  m  disbursing  the 
subsidiei*  and  differences  »n  the  ^.omposiiion  of  the  samples.  But  their  most  important 
finding  IS  one  that  is  the  ke>  to  a  reasoned  criticism  of  all  of  these  programs  for  ex- 
offenders  and  a  clue  to  why  those  programs  **fail.*'  " 

Ru^sie  el  al.  argue  that  there  a  strong  work  disincentive  effect  operative.  Unem- 
ployment in:>urance  discourages  work.  Work  is  invcrsel)  related  to  crime.  Hence,  un- 
empio>ment  insurance  increases  ^nmc  rather  than  reduces  it.  But  the  objective  of  this 
and  man>  other  well  intentioned  programs  was  to  reduce  recidivism,  not  to  increase 
emplo>abilit>.  Often  the  oul».omes.  particularl>  in  the  vast  majonty  of  criminal  justice 
funded  programs,  are  measured  in  terms  of  "success"  or  "failure"  where  these  con- 
cepts are  t>picall>  unrelated  to  the  notions  of  adjustments.  persona!it>  change,  im- 
proved Milf- worth,  or  other  well -documented  sociops>chological  correlates  of  satis- 
factory transition  from  the  world  of  prison  to  the  world  of  work. 

A  more  recent  experiment  builds  on  past  mistakes.  The  supported  work  model  as- 
sumes that  the  adjustment  from  the  world  of  pnson  to  work  requires  a  strategically 
phased  reentry  program.  There  is  a  need  for  encouragement  and  positive  feedback. 
There  is  a  need  for  support  from  one's  peers — those  who  have  been  through  il  all  them- 
selves. Piliavin  and  Gartner  (1980)  report  on  some  of  their  preliminary  findings  on  the 
post  pnson  outcomes  of  individuals  participating  in  this  sort  of  work  environment  with 
peer  support.  The  evidence  is  disappointing.  Despite  severe  problems  of  attntron  and 
sample  selection  bias,  these  programs  do  not  appear  to  work.  Recidivism  rates  are  not 
lower  for  program  participants.  Employment  rates  appear  not  to  be  dramatically  af- 
fected. 

It  should  not  be  concluded  that  these  or  other  programs  could  not  work.  For  example, 
cash  subsidies  to  employers  for  hiring  cx-offenders  or  subsidies  to  supplement  the 
wages  of  ex  offenders  could  possibly  bypass  the  work  disincentive  effects  cited  in  the 
review  of  that  program  failure.  But  it  should  be  remembered  that  none  of  the  programs 
of  labor  market  intervention  was  designed  or  implemented  with  a  careful  conceptuah- 
idUvn  of  the  role  ihat  racism  and  racial  discnmination  play  in  distorting  both  the  labor 
market  and  the  criminal  justice  system.  Without  a  better  theoretical  concept  of  how 
race»  crime»  and  employment  are  intertwined,  future  programs  and  expenments  may 
suffer  similar  fates  as  those  discussed  here. 


NEW  EVIDENCE 

The  discovery  of  the  role  that  racism  plays  m  forging  a  link  between  labor  markets 
and  the  cnminal  justice  system  justifies  a  closer  reexamination  of  previous  studies. 
Many  wnier^  and  researchers  have  observed  that  there  are  significant  racial  differences 
in  both  recidivism  and  in  post  pn^on  employment.  Undoubtedly,  these  differences 
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TABLE  1 

Actual  and  Predicted  ProbablUtJes  of  Pre-Prison  Employment,  Imprisonment,  and  Parole 


„  Actual  Predicted 
Probility  Probability 

iliSi  White  Blaclc  WhUe 

Pre-Prison  E»ploy»cnt* 
Zaprisonaent^ 

Parole*^ 


.11  .13 
.OS  .04 

.36  .SO 


.07  .07 
.00  .01 
.32  .SO 


SOURCEj    U.S.  Board  of  Parole 


Dependent  variable  in  logit  i^del  is  probability  of  having  been  employed  prior 
to  incarceration  more  than  four  years.    Independent  variables  are  ace.  10 
sex.  education,  .arltal  status,  drug  or  alcohol  usage,  previous  confinement 'in 
Mental  hospital. 

^'j^^^w^J"^*^}'^?"  "'^^      P"^^**"*  co»it«nts  to  prison 

to  previous  convictions.  Independent  variables  are  age.  I.Q..  sex.  education, 
■arltal  status,  drug  or  alcohol  usage,  previous  confineaent  in  cental  hospital. 

"aJS^^^aMai^fli'^i!  ^"  ^''f^i  is  probability  of  release  on  parole.  Indepen- 

dent variab  es  are  age.  I.Q..  sex.  education,  urital  status,  drug  or  alcohol 

™f!i;^n'r  P"«»«  heariJi  .  prison 

pi»iish»ent.  theft  conviction,  "white-collar"  conviction.  •  •  f  * 

could  be  accounted  for  b>  factors  correlated  with  race.  Or  these  differences  could  be 
accounted  for  by  diverging  demographic  profiles  between  blacks  and  whiles.  In  either 
case,  one  must  be  extremely  cautious  in  blaming  racism  for  the  unequal  outcomes. 

For  example,  young  people  have  lower  earnings  and  higher  unemployment  regard- 
less  of  their  race  They  arc  also  more  likely  to  be  arrested  because  in  their  early  years  of 
adullhood  they  may  be  more  active  in  visible  street  crimes.  If  the  age  distnbution  of  the 
black  population  is  skewed  toward  the  younger  ages  relative  to  the  white  population, 
the  higher  crime  rates  and  lower  employment  rates  among  blacks  could  be  accounted 
for  by  their  youthfulness  alone  There  are  numerous  statistical  techniques  for  control- 
ling for  such  possibilities.  These  techniques  are  well  known  and  arc  widely  used  in  a 
large  body  of  literature  on  racial  discrimination. 

In  the  course  of  engaging  in  such  orthodox  exercises,  I  uncovered  some  interesting 
new  evidence  The  evidence  illuminates  the  complex  interaction  between  institu- 
tionalized forms  of  racism  and  the  institutions  of  the  labor  maricet  and  the  cnminal  jus- 
tice system.* 
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Peter  Hoffman  and  Barbara  Mcicrljocfcr  (1979)  have  reported  on  an  excellent  data 
>et  uf  the  posireleabe  arreM  expcrienceb  of  federal  pnboners.  For  six  >ear&  after  their 
release  from  prison  m  1970,  nearl)  2,000  ex  felons  were  traced  usmg  the  FBrs  "rap 
sheet'*  tetords.  Hoffman  and  Meierhoefer  have  granousl>  lent  this  author  the  data  set. 

\  number  of  factors  have  been  found  to  be  signifiLant  in  determining  post-prison 
rearrest  probabilities  These  include  a  measure  of  pre  pnson  employment  expenences, 
a  measure  of  the  certainty  of  punishment,  and  a  measure  of  treatment  b>  the  criminal 
juitjcc  system  It  is  found  that  blacks  are  more  likel>  to  be  rearrested  than  whiles.  But  if 
rearrest  depends  on  employment  opportunities,  the  higher  crime  rates  among  blacks 
could  be  atLOunied  for  b>  their  differing  pre  pnson  emplo>ment  expenences.  If  re- 
arrest depends  on  the  certainty  of  punishment — that  is,  the  risks  of  engaging  in 
crime— then  rearrest  dispaniies  between  blacks  and  whites  could  be  attnbuiable  to  their 
differing  perceived  nsks  or  responses  to  these  nsks.  Finally,  if  rearrest  depends  on  how 
one  IS  treated  within  the  system  or  similarly  how  one  gets  out  of  the  system,  the  gap 
between  blatk  and  white  recidivism  could  be  explained  by  unequal  treatment. 

In  Table  1 .  pre  pn^on  employment  expenence  is  captured  b>  the  probability  that  one 
was  employed  iot  more  than  four  years  prior  to  the  most  recent  incarceration.  The  aver- 
age for  blacks  is  1  and  for  whites  13%.  Black  ex-felons  are  less  likely  to  have  had 
any  iignifitant  stretth  of  :>table  employment  than  whites.  Cleariy  though,  these  differ- 
ence!) could  ansc  because  of  such  differences  in  background  charactenstics  as  age  or 
education  Unlikely  as  it  may  seem,  if  blacks  m  the  sample  v/ere  highly  educated,  at 
very  early  ages  blacks  would  display  low  values  of  the  employment  expenence  variable 
because  rhey  would  not  have  been  in  the  labor  force  long  enough  to  have  accumulated 
this  etpenence  after  leaving  school.  Of  course,  what  one  would  like  to  do  is  to  control 
for  these  influencing  factors  to  capture  the  ceteris  paribus  rates  of  prc-pnson  employ- 
ment for  blacks  and  whites.  Indeed  when  a  logit  regression  technique — discussed  m 
Henry  Theil  (197I)--is  employed  to  control  for  age,  I.Q.,  sex.  education,  mantal 
status,  dr\jg  or  alcohol  usage,  and  previous  confinement  in  a  mental  hospital,  the  aver- 
age pre  prison  employment  probability  converges  for  blacks  and  whites.  The  regression 
equation  predicts  that  1%  of  the  blacks  would  have  worked  on  one  job  for  more  than 
four  years  before  pnson,  it  predicts  that  1%  of  the  whites  would  have  too. 

Again  in  Table  I,  nsk  of  punishment  is  measured  by  the  ratio  of  the  number  of  previ- 
ous pnson  wommiiiTients  to  the  number  of  previous  convictions.  It  is  the  probability  that 
one  goes  to  pnson  given  a  conviction.  It  is  not  exactly  the  "probability  of  getting 
waught"  vanable  that  many  researchers  have  in  mind  when  they  think  of  the  nsk  of  en- 
gaging in  <.nme.  In  fact,  this  mea^^ure  is  positively  related  to  recidivism,  past  failures 
are  more  hkely  to  become  failures  again.  Nonetheless,  we  observe  that  5%  of  black 
convictions  result  in  incarceration  while  4%  of  whites  who  are  convicted  go  to  jail  or 
priM>n  This  low  ratio  for  both  races  is  due  pnncipally  to  the  fact  that  one  can  be  con- 
McteJ  foi  any  number  of  cnmes  but  typically  only  receives  one  pnson  commitment  in  a 
g»ven  tnaL  Once  m  pnson,  however,  the  offender  may  serve  many  concurrent  or  con- 
M^^utue  sentence^.  So  an  altemative  interpretation  of  these  diverging  ratios  is  that 
blacks  get  sent  to  pnson  on  the  basis  of  fewer  convictions  than  whites. 
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fii  ceteris  paribus  calculation  is  valid  here  also.  Controlling  for  the  same  background 
charactenstk:.  as  m  our  previous  example,  v*c  compute  the  nsk  of  punishment  for 
blacks  to  be  0*^  and  for  \vhites  just  ]%.  Because  of  rounding  this  finding  obscures  the 
fact  that  the  predicted  probabilities  in  fact  converge  to  the  same  low  value  of  less  than 
one  commitment  out  of  100  convictions  for  both  blacks  and  whites. 

A  third  variable  of  interest  in  Table  1  is  release  on  parole.  It  measures  the  treatment 
within  the  system  and  the  method  out  of  the  system.  Being  paroled  often  means  being 
adjudged  "rehabilitated**  b>  correctional  personnel.  It  means  you've  paid  your  dues  to 
society  It  means  that  less  of  your  sentence  will  be  served  than  the  law  can  demand.  It 
means  freedom  Only  367c  of  the  blacks  found  their  way  .out  of  pnson  m  this  manner, 
compared  to  half  of  the  whites. 

But  does  the  average  figure  tell  the  whole  story?  Arc  not  offenders  convicted  of  less 
serious  crimes  more  likely  to  be  paroled?  Are  not  offenders  who  avoid  mischief  in 
prison  more  likely  to  be  paroled?  Calculating  aj»  we  did  before  the  predicted  probability 
and  contrullmg  fur  both  background  charactenstic  and  characteristics  of  the  offense  and 
prison  adjustment,  we  find  that  blacks  are  still  significantly  less  hkely  to  be  paroled. 
Even  after  controlling  for  the  number  of  parole  heanngs,  prison  punishment,  and  type 
of  offense  for  which  ihe  individual  was  convicted,  whites  are  1.5  times  more  likely  to 
be  released  on  parole  than  blacks.  Differences  in  age,  education,  LQ.,  sex,  mantal 
status,  drug  or  alcohol  usage,  and  history  of  mental  hospital  confinement  cannot  ac- 
count for  this  disparity  Since  we  have  controlled  for  any  number  of  background  van- 
ables  and  other  factors  related  to  the  seriousness  of  the  crime  and  to  the  adjustment  of 
the  pnsoner  while  incarcerated,  then  federal  parole  boards  must  be  looking  at  some 
other  vanable  in  making  parole  decisions  for  blacks  and  whites.  Further  analysis  has 
shown  that  controlling  for  more  observable  charactenstics  of  the  offender  and  the  of- 
fense docs  not  diminish  the  gap  much  more.  Maybe  parole  boards  are  using  some  unob- 
scrvablc  index  to  make  their  decisions.  This  unobservable  variable  is  not  racially  neut- 
ral Or  parole  boards  are  using  race  itself  as  a  screening  device.  Whichever  hypothesis 
you  subscribe  lo,  it  in  difficult  to  conclude  that  parole  board  decisions  result  in  racially 
unbiased  outcomes. 

What  this  exercise  reveals  is  that  while  there  arc  disparities  between  blacks  and 
whiles  in  the  labor  market  and  within  the  criminal  justice  system,  all  of  these  in- 
equalities cannot  be  explained  away  by  differences  in  innate  or  background  charac- 
teristics of  blacks  and  whites.  Blacks  have  higher  recidivism  rales  than  whites.  People 
released  on  parole  have  lower  recidivism  rates.  Blacks  are  less  likely  to  be  released  on 
parole  It  veems  like  a  >>elf  fulfilling  prophecy.  But  why  are  blacks  more  hkely  to  be  in 
pnson  in  the  first  place?  Surely  we  have  found  that,  controlling  for  background 
charactenstics,  the  chances  of  having  had  a  bad  previous  employment  history  are  just 
the  same  as  those  of  white  inmates. 

Here  lies  ihe  key  to  the  argument  being  made.  Although  they  are  very  similar  to  one 
another  in  their  pre  pnson  employment  expenences  and  their  risk  of  punishment,  black 
and  white  prisoners  compare  lo  the  general  population  in  strikingly  different  ways.  The 
while  pnsoner,  while  similar  to  the  black  pnsoner  in  having  little  education,  a  spotty 
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TABLE  2 

Post-Prison  Hours  Worked  by  Blacks  and  Whites 


Hacks 

(N«379) 


Whites 


Actual  average  p«r  week 


24.39 


26,  S6 


Predicted  using  linear 
regression^ 


24,93 


26.7t 


Predicted  using  white 
"criminal  record" 

regression^  26.67 

Predicted  using  white 
"eaployment  history" 

regression^  26.66 


SOURCE:    ealtiitore  LIFE  Saople 


•independent  variables  include  treatment  group,  age,  education,  previous 
eM>loy»ent  experience,  job  arranged  upon  release  froa  prison,  parole  or 
discharge,  last  job  was  white-collar  job,  age  when  first  arrested,  family 
■eaber  ever  in  prison,  time  served  for  last  offense,  total  tlaes  arrested, 
last  arrest  for  property  cri»«. 

^Independent  variables  include  treatment  group,  total  tUes  arrested,  last 
arrest  property  criae,  age,  age  when  first  arrested,  faaily  aeaber  ever  in 


^Independent  variables  include  treatment  group,  age,  last  job  was  white-collar 
job,  education,  previous  e«ploy»ent  experience. 

work  histor>,  and  a  long  involvement  m  crime,  is  very  unlike  ihe  typical  white  worker. 
Black  prisoners,  however,  are  surpnsingly  similar  to  the  general  black  labor  force  This 
tmding  ts  tnie  for  state  pnsons  and  county  jails  as  well  as  the  federal  correctional  insti- 
lutions.  It  IS  almost  as  if  one  could  pick  people  at  random  from  the  black  labor  force  and 
obtain  a  matching  profile  of  the  black  prison  population,  while  in  order  to  get  a  good 
match  for  the  white  pnson  population  the  most  downtrodden,  depressed,  and  decrepit 
portions  of  the  white  labor  force  must  be  scanned. 

In  addition  to  companng  to  the  general  population  in  very  different  ways,  black  and 
white  prisoners— who  arc  very  similar  to  one  another— arc  trcated  very  differcntly 
within  the  system.  The  way  out  is  decidedly  different.  Freedom  from  imprisonment, 
like  freedom  from  involuntary  servitude,  comes  about  by  way  of  diverging  routes  for 
blacks  and  whites. 


prison. 
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What  the  federal  prisoner  data  reveals  is  that  racism  in  the  cnminal  justice  system 
seems  lo  den>  both  the  timely  release  of  black  workers  from  bondage  and  their  ready 
fCluJ-n  to  the  labor  market  Future  research  will  need  to  document  the  parallels  of 
dualism  in  the  job  market  and  in  the  prisons.  But  for  now,  evidence  exists  that  suggests 
that  even  after  prison  the  gaps  and  disparities  continue.' 

Kenneth  Lcnihan  and  Louis  Geneive  who  collected  the  Baltimore  LIFE  data  pro- 
vided me  with  a  copy  of  the  computer  tape  used  by  Mallar  and  Thomton.  The  average 
hours  worked  per  week  for  the  first  12  months  after  release  from  pnson  are  computed 
and  displayed  in  Table  2  Blacks  worked  less  than  25  hours  on  average,  while  whites 
worked  nearly  27  hours  At  the  then-prevailing  minimum  wage  this  differential  implies 
a  premium  of  about  $250  per  year.  In  fact,  whites  eamcd  more  per  hour  than  blacks,  so 
the  annual  premium  is  even  larger. 

Controlling  for  age,  education,  previous  employment  experience,  age  when  first  ar- 
rested, number  of  previous  arrests,  and  a  host  of  other  vanables.  we  predict  virtually 
the  same  racial  gap  m  postprison  employment.  The  diffenng  hours  worked  by  black 
and  white  ex  offenders  cannot  be  accounted  for  by  diffenng  pre-pnson  employment 
experiences,  background  characteristics,  criminal  history,  or  even  parole  history. 

Skeptics  Will  argue  that  the  racial  gap  in  hours  woriced  merely  mirrors  the  gap  in 
crime  rates  Blacks  "choose"  to  engage  in  crime  rather  than  to  Took  for  legitimate  em- 
ployment Hence,  on  average  they  work  fewer  hours.  Certainly  criminal  histories  affect 
this  decision  The  more  time  we  have  invested  previously  in  criminal  pursuits  the  more 
profitable  it  will  be  to  continue  to  engage  in  crime.  But  there  is  another  effect  of  cnmi- 
nal histor)  a  criminal  record  is  a  barrier  to  obtaining  employment.  Blacks  may  want  lo 
work  more  hours,  but  because  of  their  extensive  records  are  denied  job  opportunities. 
To  test  this  hypothesis  further,  we  estimated  for  whites  an  equation  for  hours  worked 
that  depended  on  criminal  record  variables.  Then  we  inserted  the  black  values  of  the  in- 
dependent Vanables  into  the  estimated  white  equation.  In  other  words,  we  posed  this 
conjecture  Suppose  the  effect  of  cnminal  record  on  post-pnson  employment  were  the 
same  for  both  black  ex  offenders  and  white  ex-offenders,  would  the  gap  between  black 
and  white  employment  narrow?  The  answer  is  yes.  While  the  average  hours  worked  for 
blacks  is  actual!)  24  9,  the  predicted  value,  using  the  white  cnminal-history  equation, 
yields  26.7  hours  per  week. 

The  skeptics  would  not  be  satisfied.  "Blacks  may  prefer  cnme  because  with  their 
spolf)  previous  work  histories,  legitimate  opportunities  just  do  not  appear  as  attrac- 
tive." thc>  might  argue  There  is  some  sense  to  this  argument,  because  indeed  the  work 
histones  of  black  ex  offenders  are  very  spotty.  But  do  they  rcaWy  prefer  to  work  less  in 
favor  of  crime'*  Just  aj>  cnminal  records  pose  a  bamer  to  blacks,  so  too  may  their  previ- 
ous employment  history  We  perform  a  similar  test  to  see  how  many  hours  blacks 
would  Work  if  the  effect*  of  their  previous  employment  histones  on  post-pnson  em- 
pl^^ymcnt  were  the  same  as  the  observed  effectJ^  for  whites.  First  an  hours- worked 
equation,  which  depends  on  pre  pnsun  employment  history,  is  estimated  for  whites. 
Then  hours  worked  arc  predicted  for  blacks  using  this  equation  but  inserting  the  actual 
values  of  the  independent  vanables  for  blacks.  Thus,  we  recognize  that  blacks  and 
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whitc>  have  different  pre-prison  emplo>ment  histories,  we  are  just  interested  in  know- 
ing It  the  impact  of  these  histones  on  post-pnson  employment  were  the  same,  would 
blacks  work  mort  hours.  The  answer  is  yes.  Whereas  blacks  worked  not  quite  25  hours 
on  average,  if  treated  like  whites,  even  with  their  more  spotty  previous  work  records, 
they  would  have  worked  almost  27  hours. 

These  results  demonstrate  that  the  barriers  of  a  criminal  record  and  of  scant  pre- 
pnson  employment  expenences  affect  black  and  white  ex-offenders  differently  These 
results  suggest  that  racial  discnmination.  racism,  or  some  racially  nonneutral  phenom- 
enon IS  intervening  in  the  interaction  between  crime  and  employment 

The  examples  we  have  presented  here  are  just  illustrative  of  the  entirely  different 
perspective  that  emerges  when  the  issue  of  race  is  introduced  into  a  reasoned  discussion 
of  labor  markets  and  crime.  By  ignoring  this  perspective,  we  still  observe  intimate  in- 
teractions between  crime  and  employment.  But  the  true  sources  of  these  interactions  are 
obscured  Programmatic  efforts  based  on  an  obscured  view  yield  puzzling  and  often 
contradictory  results  as  we  have  seen.  It  appears  that  the  programs  do  not  work  The 
programs  are  scrapped.  Labor  market  aids  are  abandoned.  This  is  a  hefty  pnce  to  pay, 
because  the  altematives  are  all  the  traditional  tried  and  true  methods  of  crime  control 
that  can  rcintorce  tailure  in  employment  and  crime,  further  obscuring  the  role  that  ra- 
cism plays  in  it  all. 

SUMMARY  AND  CONCLUSION 

The  role  of  racial  discrimination  or  institutional  racism  in  learned  discussions  on 
crime  and  employment  has  heretofore  been  ignored.  We  can  only  be  suggestive  in  out- 
lining possible  theoretical  and  empirical  relations  between  race  on  the  one  hand  and 
employment  and  cnme  on  the  other.  What  appears  clear,  however,  is  that  a  satisfactory 
explanation  of  how  these  factors  are  intertwined  must  grapple  with  two  parallel 
dualisms;  the  double  standard  of  criminal  justice,  and  racially  segmemed  labor  mar- 
kets. This  is  a  major  task  for  future  research. 

In  a  purposefully  cavalier  manner  we  introduced  a  model  of  race,  cnme.  and  em- 
ployment. In  that  model,  blacks  allocated  more  time  to  crime  because  cnme  pays 
What  one  gets  out  of  the  model  is  roughly  what  wc  put  into  it.  The  image  of  blacks 
choosing  to  be  criminals  is  at  once  absurd  and  provocative.  It  is  absurd  because  all  of 
the  barriers  impediments,  constraints,  and  other  distortions  in  the  real  world  can 
transform  matters  of  rational  choice  to  matters  of  necessity  or  even  habit  No  mention 
had  been  made  of  drugs.  The  absurdity  is  apparent  when  you  think  of  a  mellowed-out 
500-gram-a.day  heroin  addict  maximizing  his  expected  utility,  calculating  the  relative 
costs  and  benefits  of  a  life  in  crime  or  a  rewarding  career  in  legitimate  employ,  and  then 
prepanng  to  pull  up  his  sleeve  to  perfect  these  worldly  calculations. 

It  is  provocative,  though,  because  it  provides  an  empincal  foundation  for  examining 
the  role  played  by  racism.  If  black  ex-offenders  do  not  work  as  many  hours  as  white 
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cx  otYenders  then  it  h  cither  because  the>  do  not  choose  to  do  so,  or  the>  arc  not  given 
the  chance  to  do  so.  Without  a  thcor>  of  choice,  however  unrealistic,  we  would  be 
forever  grasping  in  a  vacuum  at  a  theory  of  chance. 

Wc  aliO  summarized  the  well  known  failings  of  manpower  and  subsidy  programs  to 
reduce  crime  It  would  be  foolish  to  continue  to  advocate  expenditures  of  large  sums  for 
labor  market  intervention  strategies  to  aid  ex-offenders  or  to  reduce  crime  if  in  fact 
these  strategies  do  not  or  can  not  be  expected  to  work.  However,  none  of  these  pro- 
grams were  based  upon  even  a  fogg>  notion  of  the  interface  among  racism  and  labor 
markets  and  the  criminal  justice  system.  A  more  careful  look  at  previous  employment 
and  crime  programs  ma>  reveal  that  when  such  an  interface  is  acknowledged  and  incor- 
porated into  the  overall  strategy,  that  such  programs  prove  to  be  more  effective. 

In  spite  of  a  large  and  growing  literature  on  employment  and  cnme,  our  ignorance  of 
how  labor  markets  and  the  criminal  justice  system  interact  is  matched  only  by  a 
pcrplexmg  unwillingness  by  scholars  to  acknowledge  the  role  played  by  racism  or  ra- 
cial discrimination  in  that  interaction.  If  the  question  were  purely  an  academic  one,  the 
lu^rs  would  be  the  historians  like  David  Rothman  who  have  carefully  documented  the 
rise  of  the  Amencan  way  of  punishment.  But  the  question  is  a  very  policy  laden  one. 
Who  will  be  around  to  document  future  failings?  We  may  all  be  losers. 


NOTES 

1  Actaillj  ihe  argument  has  b«n  placed  withtn  a  class-connict  perspective  raihcr  thin  one  of  racism  or  racul  di$* 
cnmjnation  Sec.  for  example,  WUljam  J  Cbambbw  (I97«)  and  Ivan  Jankovic  (1977). 

2  For  example  the  fonncr  perspective  is  jmpotUnt  in  explaininj  the  dispropoitionaie  rtorcscnuiion  of  other 
minontiei  m  the  criminal  justice  system 

^  The  discussion  aj)d  illustrations  in  the  following  sections  emphast«  the  plight  of  blacks  m  labor  markets  and  ,n  the 
cnmjnal  justice  s>Mcm  Ingnores  the  plight  of  other  minorities  This  ft slnction  is  adopted  purposefully  Dauandem* 
pincal  docuJTiertation  on  black  employment  and  cnme  are  readily  available,  m  pan  because  of  the  sizable  numhcr  of 
uiiemplAvcd  and  fonncrJy  incarcerated  blacks  Ucsc  data  pennil  at  hcst  a  prclimiMiy  examination  of  how  labor  markets 
ajKi  cnme  interest 

4  TT>c  outlines  of  these  opposing  views  are  discussed  in  Myers  ( l9S0b) 
^  A  fomul  development  of  the  basic  model  K^iven  in  Myers  (I980a) 
(>  This  evidence  ts  dcuiled  m  Myers  (I9tla) 
7  This  evidence  u  deuilcd  in  Myers  (1 9$ lb) 
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Law  Enforcement  and  Civil  Liberties: 

WE  CAN  HAVE  BOTH 


Cnm*  *»4  m»r  UKm^g  9cmmy  tW  fcr  Im 

rtV<  pmtH>M  tt  At  nut  9t  rUkU 

fc«r  <f  mm*  \a»  tniutfrmf4  Miy  tatWji  4m\l 
•»»  in*  rK]w*M  rti«tt«M  u  km  Uw  rcUtnv 

fV  >U  Um  r»Mk  ju«t»lAWv  4mM4»c  aolulMM. 
tMjMtMtVt  auUtMtWtllmtekjYv 


A  Special  ACUl  Report 
*       By  Loren  Sf^tfcl 


cnjM^lfkUat  MMAiTM.  lacIWiat  uWtUrr 
ri^  Kick  M  U«  rit^t  t«  Wll  utl  U«  pr«luUtl«« 


U.  MfarMMt  «JMA^  Ml.  |h«  nr«  U«t 
will  M<  rWuc*  viM 


Reproduced  with  the  pe rmiMion  of  th«  copynght  holder  from  Civil  Ubertiet.  no,  345.  Feb.  1983:  S-a 


273 


l$-$37  0-83 


19 


282 


I.  "QUICK  FIX"  SOLUTIONS 


Pre«trl«!  Detention 

f»*»r<-r*4  cvirtA      4«»»w*  hi*  fwttn^m  tfi»l 

U.  <  v«tvK^^        I  nJcM  Uia  ngkt  m  Mw« 
if  KnVf  ■rf»*jr»tfl* 

TV*  \,gM^u  CmJ  UVtijM  I'sMft 
Uk        w  t  m  ^(jrtftJk  «M«uUb* 

->!«  ^-Mt  *r>n«  th*i      4^#«i4«nU  «)«uut  mw* 
^  awl  ^in<  V  ■>  V>i*«*n<  t* 


cn»M  amutt>4  4urtat  Ok»l  pM>*4 
4*f4aiMU  vtll  ^*  Tk«  A»MV»ii  f»7«kutrK 

^  y^lkM  truu  «r  ^l4c««.  «ur«  vr*(i«  tktvi  t»  per 

1U  ACIV  WJicxMi  Uat  Uv3*,  t*Mt^ 

pr«tniJ  r»WM  Wit  Out  Om  U«c«'  M«*>1«»U 
*rt  M  r*U*f«  M«r«  unal.  a«  IMTT  lti*l;  Ihrr 
uWrMrr«*(*4*  tf  ««  «mU  ka«*  inU*  ta  «i 
wwka  U  t»«  vMtU.   refill  Jw^ct  lUr>M 
Orwac  M)4  *m  UMmamf  M«r»  Cmctm*. 

yev  %>M4:r  tmi«  wtit  rt4ww  pr^tml  oum 

Repeal  of  the  Exclusionary  Rule 


•MftkM  <i»4  mMffs  iMt  be  u*«<4  *« 
4*mtx  t»  •  <3nu«i«Ml  K'JC^m^  Tbv  rvi'» 
fctWT  «  Civcntr  Ur  jti  of  !•*  •f>4  OT*>t  rh«y»ri 
CUM  wko  h4v«  u»  b«!trv«  it  la  a  r»m  t«< V  i 
dirty  wluck  •JWwi  h«<r«c«  ctwoaU  f*c*p» 
f«au«ka«ai  laCKt^MttWaaMrtMNiiitrM  TK« 
M(lit«i«Mr>  nit«  ^prfW  C<y%tin  Mud  r.  th* 
tM*  «f  Htt^  T  OAk>  la  (m<  a  lp(%rma><iy  but 
nOKT   utt«M«U«iip«rt«f  W0>  the  f -uTtb  aiMS 

teal  wt  UuyltjU,  iih»itfvt4  FsdiWion  #*t 
^ac«  u  alwtM  atfUu-l^  lh»  wiv  ffiW-t/v*  <J*vt 
mi  la  lV«  vut  »^)orHy  of  gi>coMVi?Mli«»>»' 


n«i  nW«a«  W4m  'if  onwitata  !«  tmy  a;«n 
Mif<«  A  r«>»Bt  H^i  £tm*4  t^*  ^^'■"'P 


mxMf  A  r«>»Bt  at^^  ctm^  H>*  ^''"^P 

U«tt«r  Geami    lfc«  I'fUit*^  '^^*tM  them*  t^at  ih* 

S  •04  awTWyW  ^  <  ^♦•-.'♦»»» 

iMcluMati'uluk'orV  I  i9*T<Mm<i 
AM  «w  M  r»nwi  cf  HH*  fc» 


tW  <*W«  AM  ^HWl  cu         irw  .r^- 
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UU9f  wmu  u  C^iimu      rtj«cf«i  far  frtw 

ItM  V«*  lATfvt^  rii»»MI>ll  fir  VW(>7  UffTfti 

rt!*  >uir(hl  *»<|  tMUMf  wwtll  c»*»U«r. 

A4*i*>«(r«!t#A  CtvMi  Ug^tUi)**  thai  »mM 
t*^>un  it4rr*i  <rwwm  U  •4mif  ifUttl\f  wtUM  rri- 


'dU'M*  ~^th»  artrch  *r  wtnm  wM  ih^vtUImi  I*  • 

TSrt  **nr  f)u««<i4A  will  ^  c*MUrr*4  I7  iht 
%ff»»»  C>mft  Jw#  Urm  wWa  it  rrv^ 

*tTjl  |iWmr>«ft*.  tW  At>»n<»m  B*r  AMMi«i>M, 

"Ii  t«  KKMttJon  Mii4  tNii  t!>»  n<)MJk*wy  nil« 

ff*  tJl,*  Uw  b(V«HM  >l  «W»9mM« 

M&'>*««^  AtU»»«T  S*th*  UcuM  1 


«tULrM4  »■  vmI«ii«*  cf  t)v*  Corwtiutt**  it  mtH 

tk«  litff  &!iti)r  ik*i  yr*4uc*d[  k(.  Ii  fciiox* 
kjUM*  litt  fnktm*  t«  ImImvi         mi*  tl  Uw 
W  Um  fmi  'Wwa/kt*  vi^  'fUAr^uu*  •<  IjV 

Qreater  Use  of  imprisonment 

S*n4ia(  MAT*  y«»fU  U  a  U«cvr  iica« 


Mu7.  iacfUi»f  tk«  Mm  il  Sutmu  •<  J««t  <«  St*- 

u  •  rath  •<  an*;  tut  MvlMcUff  U«fl  f«M  4 
•uu  WgUUtvM.  U  Um  H<Arial)u«fM  r<H  AiM4 

iwrtvi  tUlm  k»y  ttflftti  4utniJmmy  .^nvtt*- 
U«r>  It  Uvai  ti.tr       >M>»4  wtikMt  M7  rttv4 

I$79.  Ul/  •<  ell  sU(«  ftiat*-  mumU*  •vn 
Utr1)r  i(«(4«  an  •ymtiflf  tltdif  puMur  u*l»r  M- 

r«r«u  niMtiM  b  u  WiM  mt*  ^tImm.  WViJt 
fitajkUM.  it  U  kiikly  twOMaU*  aWOm- ii 

mil  kar*  4sr  UTM  tiKt  m  U>«  oiM  pr«UMa 
ar  ti^  pnUm  tffriawi  4>*Trcrrriuc  ^  •In*'/ 
lack    I  wtea  aa  M17  <Mrta  M  Cauia. 

«Wfa«rtiMaaaa«a«xu1I^Ganu«7  h/aet. 
*>tr  tw»iWiMtriallM4  oaoAUiM  lock  %f  mtn  fM> 
fU  lka«  «•  4k  tk«SavW<  UalMaUSMtll  A/rxa. 

Tb«  aMU«p(i««  tkai  l»yiiM«B«ai  rvlucM 
criM,  allW  tknw(h  ivttrnaca  r»a»*f lac 
crialuli  firm  droilatla*  (kjw*  U  •wmtWM 
yulam  aa''l*ufaciUiU**^k««  kmchaJWacf4 
kf  mf«rck.  V(*M  «tu4i««k7  ^  KtUMal  ImU- 
uu  U  i«rtiM  u4  Um  AMfkAa  r«w>4at>M'a 
lM(tt«t*  CamttUM  f(wcl»4«  that  oiaw  ntaa 
kavt  na  hnti  rtlaliawKf »  u  Iwanmtia*  rata*,* 
Suu  fnmm  pf«UtiMa  at««  u  Incmaa  u  All 
M«  «H  «afc»i7  ntuiUu  tt  factan  auch  aa 
orim  n(aa  ar  n(aa  of  aa«  vktiMW 

Tuull^.  ter^ifiNUMkl  b  axt^va^  It  caata  a* 
trtnft  ft  t70/)00  pn  cell  u  kuil4  a  lULiiaium 
aacwix  yriiaa  «f  UaaMt»t«iMal  ataiWarIa,  tn4 
aiH*'>i»*a  f«r  yaarl/  anratiag  e««u  rwa 
katWMi  f  tO.OOO  a*4  ISO.COOht  mII.  IW  mc^t 
•auM  k«  ^1  u  betur  «a« 

Mara  ffiaaM  b  vat  th«  axmr  Aa  tka  Came 
tiaeal  AaadcUna*  ft  Nww  YWk.  AkKk  kaa  ka» 
atwrvlaf  antf  ml«ai{ftf  aarmtwaa  ptlier  u 
tkai  Jtau  fcr  mra  tkaa  a  <Mtury.yuU  it,  "MaA- 
iataiT  tacaKtraiiva.  |a«t«r  ttmUmeM.  <!«<r*a«*4 
u««  af  K  skatta*  aW  rWiM«4  ntaa  af  rrUaaa 
•lai^/  kai«  i»»t  mv)ta4  a  aay  aatnial  tn4 
JtMaMnUa  iActaaa  ts  ^klie  •aM/'*  tk  wkkk 
tka  IU«aa  CtUMltBakf^ftSrm  York  Suu  a44 
tkair  aufyarl  m«  k*li«Ta  (Jut  iamasuf 

ffbM  iftcaKaratJaM  w^il  n4wet  aitt*r 
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The  Death  Ptnalty 

U  Itn  tkt  ftnyrwM  C*m\  mrmdk  4m  aJS 
«itk  wkkk  Ik*  m*Um«  *t  44»%k  k*4  ^« 

U  irt  SufTHM  CmuX  WU  MraiaUrjr 
'«val/7*k  McuUM  i^tJittri.  Abtwt  40  fUtM 


inn  *f*vl.  u  « <k**Ur.  •r  iir  n»>< 

UM.  tn  awtWi*  «m4  w  iV*  UuiM  6utM  U4*9. 

UUrutMMJl7.  tk«  tr»»4 1*  tmr4t  Um  »W.U*« 

K«i«f«  m4  C*m4<  karv*  sMukMl  iCh  ii  itmk 
Uu(  tk«  UmiU4  Su««.  wWk  ck<«y*«M  kuMu 
ri«M«  «nw*4     wwML  U  M  «wt  if  M«y  « kra  i( 

iWM  U  tb*  4Mtk  (<«Mh7 


from  uM  Ip  :4t;t  *  haa  vwtty  Imr>t>^'>/ed 
theslHHlfv  "pollccpcffbmance. 


•*w       iucik  Uw»  «■  iWh7  Mn  tk««  \ 

I  lS0Hi»:»*f««»4OTiMlMc«if4««tk  1 

feat  tr^  Th«  WMtkIxia«  iflwt  if  mnitwM  | 

I>Mtk  ^#««h7  autM  M  •  ffiif  4*  M(  kjn*  Imr  [ 

r«U<  if  fcfJki<i  thM  Mtt4Mtk  piMhj  i(«U«.  ^ 
9t*4m  *M4Mt«4  la  N*«  Vwk  Suu.  fViMil 

»hU.C«}JiraUu4N«nkC«r>tlaalM««actM}1r  t 

■IxwKartiitalif  >ri4ir»Uiiiw<>iftri*»4tftjr  f 

TWi  ACLU  typnn  «k9«Ul  puaitkMMl  Wcaua*, 
la  rtoUtM*  if  MMtitwtM**)  pnUctlMi^  It 
b««M  U  W  unf«M4    a  4i«rf  ttf  taliry  «v  caj  It 
muiM  a  nw<  iai  aam*!  yvKUumt 

XariAl  4liC7iiMiaAtibm  wM  if  tk«  rwmw  tk« 
SuKMM  CWl  itrtA  4«va  4Mtk  yvstUr  «ut 
•IM  la  tk«  IVn  famM  CM*  A  ttWy  if 
fvm^  4«itk  MftUaCM  la  n«ri4a.  IVim.  Oki* 
m4  Gwiw^  ««nl*4«i4  la  1*60.  (Mn4  ^  tkuf* 
frwn  »arlMf  4»alsiMUr7  Htt«r  a«i '  I  a  TnM,  f«r 
«uaif U.  hiKk  kkllm  wttk  «ktU  rtctiMi  w«  *7 
tfwM  MP«  h\tiy  U  k«  MUaMi  U  4Mtk  tki* 
tkM  ank  Uiitk  rktlM;  *MH%i  kllTUn  if  wkiMt, 
kl*ck  itfraivn  v*  «<i  tuM«  mt*  )ik*fy  (ku 
<otfra4w«  U  W  watMM^  U  4Mtk 
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CIVa  UBERTIES.  ?«hnmy  l9$3.V»f  7 


w>  t  n<  cull*  •  4»/M .» IV  .T      ^rcAWai.  Ii  wtil 
•rj«<«*  <*wr<M»*flU!  i»<i»«»  at  tif«Mt 

•rflV  >i«>^,«»g»i]rf«« 

♦x.  'J*  ftb«M>«  .bxv,  w^i4  ,iw'<X4hly  WW 


F\>liclng  Rtforms 

•o4»Q»>MM*itf  York  Ciiy  OMtmt  'fi%^^mt 


II.  REALISTIC  APPROACHES 


to  cvt  «ff  fujtii  vatjJ  U«  f*liM  «Mi  otW  «CM(M« 
»4c<4  lawful  hitrMf  K*ct*ee». 

cv/Knitwty  (MpM^«>«»  IxcWrsf  tk*ni;««f 
P*tr»l  rir*caw  i«  Hint  M.thtgaR  ku  *io<5^ 

fc»*  fr^»«  HtJ^  <«»  t»r  MV  MTMUi 


•By  changFng  the  role  of  th«  Ik4t  p«trolm«n.  we  cUmlruted  the  effective, 
pe/joMi  rtl*tk>n»Wp  between  the  po(ke  officer  and  the  people  be  semd.- 


I  I  UiTwjtiwwi  Ike  «WL»ir7  arr  f«»i» 


Uuf  aU  ^*{jic«  iAcvra  W  ft***  twtJtwtm  tm4 
UKk  ^httrt  tn>*)Af  u  fA&A*c«  tk«i' 
•U«^;(f  i/UxkUckaMiMvxitj^  PktTxkMtfiryjiy 
Uf^>^  Ux«L  tfe«  rk«^]  MtrwitiM  af  a 
**»«U»e»t  Mutt  FTSwt  ck«  rvcui  M«k«v^  «r  Uk« 

U  r*tir„,i  a»d  tU^  kJa<k*  «a4  lUMnUw 
Ut  lU  i-aAk*  cauM  tk*  tnut  af  KjMr«nr  witWn 
us  Ik*  mmmiuaHf  >W  w  •  WttM-  4ry«n 
mixt  for  DU  aflWta." 


U  kcalitM*  ikmifWut  tk«  mit»ur  uki 
•fp*oaUy  i«  lk«  SmOk,  Uw*ymr  ^im  4r»ut. 
m«U  *r»  tk«  Iwt  k««UM  m^iUMal  6it(7wt- 
MtMT  ktn*c  ^noiMa.  UlW  ^Maa.  u  W 

•»e*aa4  »idua4*»>y  £f  »krt«  »*W  TW»  ACLU 
kM  tU4  «0M#Wtj  kvkaif  af  Ut»l  ctUmm 
•raiaA  4*unf  aauii  «jU  aM<i,u»  SMtk 
♦r,  vvAKi^itiM,  aa^Kf  tk«  Mart]  f9v«rw»(»t 

ar>(kUrb«o4  »aa  *»Sm  »fc«u»  af  lh«  fr«««K4  af 

Oi)i*»  ?Ma««Mtr  patK*  ^mraMt  thai  kav« 
mJv*^  th«  Crtun  a  LocaJ  AUuam  (tr  ■ 
S*/cr  nJUtiphtA.  n%kh  »Mtm  kWk  Mod*' 
tMM  » ik«  argwuutM*  af  Mtxkborkaa^  vaJkj 
*t  m^t.  m4  SMttU'a  CMUMktty  Criika  r^trrs 
tm  Fntrtm.  ^hxh  ra«>4*>U  <«rf aaua 

biock  watdUa.  Cnmt  !f*  4*m*»t4  u  ik«  awifb^ 
Wk«o4«  fvtKiyaUJi^  i>  thaaa  yracr*v- 

M*r«  ^ir«  iatfrrralUa  ta  la<i4*BU  af 
4*aM«(ie  TtoU»r«.  la  ik«  lt&  rauckly 
4*»katf(/aII  ■ur<(r«*a4am«<uuvurt*a«vui- 
wukia  faKliJva  aoj  tl«««  fnaa^tkif  fr«iM 
Affn^i»*^>r  13  »«fV*a(  «f  lU  Mr4m  iavalw 
Mt  MliMt  •aaOWr  lasfiu  af  ikw  frtfkt^ 
«aiac  (UtMiKi,  tk«  Hfiw  •W  wiMiu]  juMiM 
fr«Mi  ut  cnml  4»  tml  Ji»itie  vM^eaca 
amwuty  As  «m  Mdal  annttK  poi  tL  '^Vainly 
jag  msiaat^uAM*  lyatfM  it  ik«  evvrrt  t«l«ra 
tMW  af  wi£»k*atiat  u  i»^t«4  ta  ik«  **<1 
pcmaaJ  atutuiaa  af      ^loc.  arwacutara  uU 

Aa  «x9cnMat  ia  Dttmt.  MKkigaa.  Km  aha«a 
that  rrCtratf  ia  tkia  arta  mitt  •  4ijfmac*  la 
l«7fk  aUna*4  at  Ik^  iacr»«M«c  ii*«Ki4a  nu.  (k« 
(Uw  trfulaivr*  yaaaKl  •  ktU  (ivtNT  Hf^M  aM«« 
Fiwtf  te  Ularwaa  la  4aaMi(K  4i«^t«a  Tkat 
MaM  yw  tha  Drfmt  ruoly  CLajt  wu  aacak- 
{uk«4  aM  k^aa  aerytftf  ta^af  tka  otya  X2 
dacu  1%*  DfOvft  p^M*  aa»  mria4  U  •]}  <4Milr 
tTMkU  call*.  *a4  *an  tX«r  kav*  brp^t  T)» 
Uaa«  «n4*f  aMtrai.  tb«  r«f  ttaa  ar*  rW«m4  U  (k« 
cliax  TVu^at  *1hrt  Ua  U4  u  aa  a^fncuMt 
4Knt»  iM  Drtmt  a  miHtr  rr*« 

Sentencing  Reforms 

Om  af  tk*  liu4at)l«  gotU  iitut^Utj  ataUac 
la*  w«»  U  frt*tnt  tha  frtat  4i«fantj««  »h*cb 
•Q«rt>f»«a  aararrM  ua4er  a»4«t«f  akinatr  arattac 
Inf  a(k*«M«,ta-«bK>i  tfiJy  aMunuH  unu  wrr* 
au[Uat«4    aUtoU  an^  MvM  fivt  aay 

a*at4a<*  «ra*««at«OMatall«4{OBga»kt4vlM( 
auiM^  Um  aaaiiaivaa  MtrMvrr  kfcaaaf  th*  ara 
tt*f  wa*  iairurnunsU  Uh«  parol*  kwi  cwt4 
Utnr  4acMa  haw  n«K)k  of  that  atBUftct  a  <*anctf4 
(TfauRatwagldani/inyarriv  tvt  nww aut4  kfta^ 
iawn  fcava  c»n«  (m  Car  la  4«ar  nf  jWffa  aay  fi♦I^ 
kiiiijr  or  ttucmMM  la  aha^ag  apprr-fiaia  »^auiv 
•f«i«rihaaCro44Ta «k* cmm b*ibrr (Mn  U^u- 
iaitra  a?DtaaciBg  bat  t^  \ht  Uagtky 
tmpTiMMWHtDX  of  May  «e*»4tn  «k*  awM  kavt 
^»  Coa^  canMaie*  far  protama  or  aoarM  ttrn  4f 
aJUrmati**  t^nuncr.  aa4  M  th«  owrcr»w<iag 
»h*ck  baa  n«>t)kt4  <nM  fnt^rttw  la  tuhy 
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jMr.4i>w#«»A(»«Cka«  >«<»•«  Ji**'*«*ie«'-h«'*»l» 


^i^.'«<v-«  K('«'4  '^**.f  ^'  *tt^.f 


PrUon  Reform 


r««  fit*"'      "^vt-*  ♦» 


>  'ri**"*  ^4  X**  W 

PrlMftrr*  thMlJ  b«  r*<ta*«IS«'i 

r»  i  ri»f^  ^^JU^  ■*<vmj 

iMi'JT'n*  •<*'*^'v  ^jN>J4  ifwrttffcM-r^ti  i^'* 
iUM    r»< ^ '^•''**" 

p,^nt  •r^t  'ti*  11*111  <Du;ri^  W«r  ^u'»>i'j« 
r»t>o»i«i  rtuMi'ic*'^*'  ty*t*»  i«  r*W  J**** 

j»'v«f?*f^  'O  <  •  jfrJir>ti«  iDCbJtMi  mri*»  My 

VT,.,  f/t  -..r-ij.  tJS*  (W,  «»  fOf^  W  •*W 

U-iv»i      ^#«  to       »*T»        V**  ^  *** 


x-t  W»t>-at>J-n.'  *<f  l>pf«7v  (J***-'  •ijtfw^ 

^-a*  ».,;?po^  1-^  <$o.  YiAi  c*Ai      kick  K'xa 

'♦jnUtcw  '*  ^i^*  pw**^  Th»  M«-^» 

rv««»M  <»ii*»4*t»i(*<.  « th«  ♦fl*** 

»««•  UTt  b(««  •M*  «•  4^trr*M  ^ 


Conclusion 

{>kl  «*4  M  ^•v^t  rt.»ch  ^M-pty         Uk«  -M* 

(XnMoo  NV  Suu  bw^rtofc*  Court-  "Wli»M*fr 
,fi»<S«<n**f>*« ^  ** 

Aj»«'4jUo«>  ^^lAtnly  ti**.  <^ 
iKMiiy  M»9*rt»-U  «  U*k  ti*  cwfn«*6t  KiJ 

.fcwk  <-ot!>».iO«a  «>j«rt <f<ll>Bt*  r<*auc# 
niwi4  a  wo*r»'.f w«  W#  muJt  p>r«auw  «uf 


Studk5  Cit»S  in  this  Report 

•!>«»  4/  IM»*<Uflt  OvK*«Ma         ftjtrtm  tr'^ 

*uKMuy  teAf^^  AftAT/a^  I'  >  Ot^Un**^ »  ^ 
2  Sm  tA»>a  A  L^lwk*    f»7(fc*«li7  ar4  fv* 

K,,>.r«*S  AAA' oavl  f  ♦  "^/•/*/> t*'' 

ttit*  Um  H^tMm  300  3*0  .mi'  J  W  **  »i 

&Mr-'a<t«i  ao4       V '  rxNuLftal         "Otx*  Kfia 

»'*»»^«t*t.,  DC  Va«.yvi*  Pu»»au    XAjfOairifc  V  5% 

Sum.  t«**(t  -rf  a»  )EK5A)**»»*fy  <^  f***!*} 
^  tS%\)ff*Pf>»'A^i^'*»  Val.«M3(  AaV 

(  A9t  Vwtr   Ajw*»vap>  fyia«»  ••I  Ja.'». 

JMP  i  aft4  OWiVB  L  '"Af^'MW 

aa4  J>at*"»'A«'.'^.  Nwir*  f«  f  ■irtUH  C«n<a' 
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fOJVJ)U>ct7 


TOO  MUCH  LAW, 
TOO  UTTLE  JUSTICE 

An  Argument  for  Delegalizing  America 


by  Laurence  H.  Tribe 

f  Reproduced  with  the  permiidon  of  the  copynf  ht  holder  from  the  Atlantic  Monthly,  v.  244.  July  1979j  25-30J 


AnJ  (Jesus!  tatd  Wot  unto  you  lawyers  also' for  yt 
toad  men  with  burdens  grievous  to  be  borne^  and  ye 
your$etves  touch  not  the  burdens  with  one  of  your 
fi^gfrs  Luke,  11:46 

The  litigious  ^Icty 

Undaunted  even  by  ihat  judtment.  lawyen 
have  overburdened  more  than  a  few  toae* 
lies  before  and  since  Gibbon  wrote  ihai, 
after  6ve  years  of  lefal  educatiOA.  law  students  in  the 
Roman  Emptre  "dispcried  ihemtelvc^  ihroutf*  the 
provincei  in  j«rch  of  fortune  and  honors,  nor  could 
th'>>  want  an  inexhaustible  supply  of  buttneis  in  a 
treat  empire  already  corrupted  by  a  multiplicity  of 
bws"  When  Gulliver  traveled,  he  explained  to  one  of 
fcis  eiottc  fao«U  thaL  in  EnfUnd.  **tho(e  who  made  a 
pfofe$$)on  o({Ur*]  vere  exceedinjly  multiplied,  bctnt 
almost  equal  to  the  cata pillars  m  number" 

Yet  the  United  Slalei  now  has  three  times  «  man> 
lawyers  per  capiU  as  EnfUnd  and  twenty  times  as 
many  as  Japan  Law  has  never  flourished  in  more 
fen  lie  soil  In  this  century,  the  number  of  Americ-n 
bwyers  has  frown  twice  as  fast  as  the  population  as  a 
*hoIe.  and  the  proft^-cn  t$  expandinf  more  rapidly 
than  ever  Over  1 26X00  students  enrolled  in  law 
school  in  1971— more  than  twice  the  enrollment 
fif'een  years  afO  In  the  same  brief  period,  the  number 
of  lawyers  has  increased  b>  more  th«n  50  percent,  from 
JVi.noo  10  460.000 
MulKplyinj  even  more  quickly  than  lawyers  are 


lawsand  lawjuiU.  In  1977.  the  letislative  bodies ai  the 
federal,  sute,  and  local  levels  enacted  approximately 
150,000  new  laws,  and  each  of  these  new  laws,  on  the 
average,  required  the  issuance  of  ten  new  refulitions. 
Between  1969  and  1972,  the  case  load  of  the  federal 
courts  (corrected  for  the  increase  In  population)  rose 
by  half.  If  the  federal  appellate  case  load,  which 
accounts  for  only  10  percent  of  all  federal  cases, 
continues  to  t'ow  as  it  has  in  the  past  decade,  over  one 
million  federal  appellate  cases  a  year  will  flood  the 
courts  by  the  year  2010.  And  four  times  as  many  suits 
are  filed  each  year  m  the  sUte  courts  of  Californu 
alone  as  in  the  entire  federal  system. 

Clearly,  something  is  awry  For  too  lonf  we  have 
reflexively  relied  on  law  to  r;thl  every  wronf  We 
think  of  the  rule  of  law.  justice  under  law,  peace 
through  law— 1$  thoufh  lawand  the  legal  process  were 
perfectly  synonymous  with  fairness  and  equity  Our 
automatic  reaction  to  injustice  has  been  to  declare, 
•T'here  ought  to  be  a  law!"  Each  of  us  expects  to  get 
hts  "day  in  court,'* 

This  intoxication  with  law  costs  us  dearly.  Legal  fees 
have  so«red  to  more  than  J25  billion  a  year  Because 
much  of  that  expense  is  UX'deductible,  the  Ux  system 
in  eff'ect  finances  the  litigious  society.  Still  more 
perverse,  some  federal  regulation  discourages  competi' 
tion  and  boosts  prices  billions  of  dollars  annually 
Hundreds  of  thousands  of  people  injured  in  automobile 
accidents  suffer  doubly  bccauu  the  fault  system  denies 
compensation  to  many  and  delays  it  to  all  And  each 
year,  thousands  are  incarcerated  a»  a  cost  of  hundreds 
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<A  mUi'Orti. .  !  <lcJ»iirt  for  «.rime*  ihM  *«.Umi/«  r»«j  uoc 
hut  Jhcfnvclvc* 

Whi'c  3<,cwmuljung  to*»cr»nj{  cc^ts  Jhe  legil  system 
^i,>b  onJ>  a  >hjdow  of  iu>tu-e  The  JeJcral  Legal 
Scr-Kcl  <  ^MTporJUon,  hanJStnf  a  milhon  caj^  annual- 
ly m««*  f<>s.  ihjn  »^  percent  of  Ihe  offi<.al  Utid 
ij,  <lc r it-It C"jji  «ccd  fi^r  <cgat  vcrv!\,cs  ^mong  the  poor 
Af  K-JUy  >  pr<^.e$.  the  middle  «mo  needs  a  icgJl  4id 
projinm  \nd  even  ihoic  who  can  Jtfford  to  n^ek 
]yvtK<  »T»u*t  often  *  >it  >eaf>  to  hnd 

\ft  e*^c^>  I'Jw  inocjpaWv  weaken)  the  rule  of 
law  i^fu>irjtied  tHi/en*  naturally  di»tru»i  art  expcn- 
>t*e.  mclfKient.  frequently  mconipiehco^ible  non- 
%y^i€m  that  often  seems  contrived  to  serve  lawyers 
rx«^ef  Ihjini  law  The  »caJe  of  de^piir  is  Jlarmmg 

fh*-  v>ur*.e»  of  our  predicament  are  not  hard  lo 
dt><:<rr>  Our  e<.,>norrtJt  intcrJict»on*  are  numerous  and 
v«»mplcic  Jiftd  markei  mechaoi-jms  atone  few 
roiriinis  oft  wvh  >ogral  vftme^  av  poUuiion,  mduMrul 
Mlcty  hA/ards.  and  ton>unner  fraud  Ai  Ihe  wmc  limc, 
*e  have  guaraatced  individual  ri?.hls  and  freedom* 
ibM  re4Uire  f«m>uk)nj  protection  Mo^t  fundafiien- 
I U  .>Ajr  '»ai»*c  iridiv'dujhsm  has  *orn  our  wial  fabrsc 
fhirt  ^eavifj)?  ^iriuaHy  rvu  envelopmg  v)stem  of  family, 
v.-mmumty  *ff  ^-'i»t<'m  t«»  )?y»de  or  constrain  each  of 
»i>  UN  to*  mabite.  <T'4>re  traditional  xKieites  could 
rr.ivjdc  Rcver-fioitcauve  indetfcvt.theaiomitittonof 
v^^tciv  has  !fv«f  red  m  exph>5ion  of  taw 

XtMy  muvh  tx*  }tttte  ju>tsce.  too  many  rules,  too 
few  r<->.ult>  that  »v  -'ur  probtcm  Obvi<^usly.  the 
inM*rr  tv  mi  t<^  .Jl^a^<^on  Uw  «>r  renoyflte  ill  rules* 
te^v.rtft  Ihe  p«'^*ejrJes't  uoprotecied  trd  mvitiog  vKtal 
^Ki'A  The  to>v*er  is.  t.>  deregulate  arid  ^imphfy 
fi^rh  UfKkinj?  .><^ly  those  taws  and  procevses 
i^-ii  H?«rjv)ne  mjiU'»tKe  The  idea  is  hardly  startling. 
If  d  etforc>  to  impkmcnt  it  are  atrcady  under  way  in 
maftv  pre<,mcts  The  thaltenge  i%  to  find  the  hnks 
iir.unjE  these  \eemtnj(ly  unrelated  efforts,  and  to  fvrge 
them  into  j  urtthcd  rr«>)i»'i«>  to  detegal»/c  Xmenca 


D<r^)?«jtJHi'»'^  ciirt  rc^lore  compeiHJOn  to  areas 
*hcrc  the  re,jutaiory  agencies  Jave  served  as 
the  .'jSCftt*  of  iho*e  they  purport  to  regulate 
Regu^atu.-Ti  irt  vuth  areas  w  »  orJ<iJf*ally  justihed  by  the 
fieed  to  protect  mnnt  or  otherwise  vulnerable  »ndu»- 
fr.es  {rom  destructive  competiuom  The  government 
hjA  tk»rs  vn  the  prices  certain  tndustnes  '^^y 
thjrye  for  their  products  or  services,  hai  restricted 
■"fttrv  by  nfv*^.omef4  into  tho^  if>d  other  industries. 


I  i^ff^^f  H  Ifi^  frifc^w  t>(  U*  it  Ihrvard  artd  ihe 
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and  has  at  times  guaranteed  mmimum  levels  of  prodt- 
Ah.hly  Whether  or  not  the  "infant  industry"  justificat' 
tion  should  ever  have  been  accepted,  it  >i  clca;  that 
wn>umers  have  had  to  bear  the  costs  of  such  protet 
tionism— no  longer  with  even  arguable  justification 

And  those  costs  have  been  substantial  A  1977 
(kneral  \<. counting  Orfxi  >tudy  estimated  the  cost 
consumer*  of  regulating  air  transport  at  over  $2  biHion 
a  vear  Since  then,  thanks  to  the  work  of  Senator 
Kennedy  and  the  Carter  Administration,  the  Ovil 
Aeronautics  Board  hji5  been  stripped  of  much  of  tt* 
authority  over  air  freight  and  passenger  fares— in  favor 
of  private  market  forces  Now  fares  are  falling  (and 
profits  are  rising)  because  more  Americans  can  afford 
to  fly  In  197$.  the  CAB  admits,  passengers  saved  $2  5 
bill'on  asa  result. 

Similar  deregubtion  in  the  trucking  industry  could 
sive  consumers  as  much  as  10  percent  of  the  $110 
billion  spent  annually  on  truck  transportation  Govern 
ment  interference  with  market  forces  m  other  indus 
tries  also  exacts  a  high  price  from  consumers  The 
annual  v<«t  of  Interstate  Commerce  Commission  regu 
lations  resulting  »n  excess  rail  capacity  is  at  least  $3^  5 
billion  The  Federal  Maritime  Commission's  regula- 
tion of  ocean  shipping  may  jnfUtc  rates  by  A$  percent 
Federal  miik  marketing  regulation}  cost  SlOO  milhofl 
annually  ard  generate  a  sharp  income  transfer  upward 
And  regulation  pads  the  price  of  cable  television  by 
.^ne  to  two  billion  dollars  a  >car 

By  gradually  deregulating  specihc  activities,  we  may 
be^m  to  reapiurc  such  social  costs  as  these  The 
airlines  were  not  the  firvt  to  realize  the  benefits  of  a 
deregulated  market  When  the  Securities  Act  Amend 
ments  ol  1975  ended  the  s>siem  of  fi;^cd  brokerage 
u.m mission  rate*  on  stock  transactions,  institutional 
brokeraife  rates  fell  more  thjin  45  percent  and  individ. 
al  rates  more  than  1 5  percent— with  total  savings  of 
$700  million  by  the  falUf  1976 

For  all  the  talk  of  deregulation  as  a  boon  to  free 
enterprise^  however,  the  fiercest  opposition  to  deregu 
lation  that  will  promote  competition  comes  fr.'kfli 
industry  itself  Trucking  lobbyists  have  fought  to  keep 
Senator  Kennedy's  trucking  deregulation  bill  out  of  his 
Senate  iuduiary  Committee  and  lo  consign  it  to  the 
legislative  graveyard  of  the  C^Timerce  Copf"T.;i<ee 
instead  Nor  ts  >uch  opposition  lo  pro-competitive 
deregulation  atypical,  for  many  businessmen  wh< 
detry  government  intervention  m  the  marketplace 
consider  such  deregulation  mimical  to  their  own  mter 
«sts  Selective  deregulation  must  therefore  distinguish 
between  regulations  that  insulate  corporations  from 
competition  with  one  another  and  regulations  designed 
to  protect  «.on$umers.  workers,  and  the  environment 
from  industrial  dej^  relation 

Deregulation  is  thus  hardly  a  categorical  imperative 
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Thi  iegrees  to  which  ihe  various  regulatory  a|cnc)es 
scnc  the  public  micrcst  vary  widely  Many  agencies 
ptk»<d  through  Ihe  crucible  of  an  age  of  reform  and 
fodiiy  serve  worthy  goal*  -environmental  proleclton. 
oc^updlioat!  safety  and  healths  consumer  and  motorist 
wfctv  Other  agencies.  csuWished  as  guardians  of 
fi^igJing  or  infirm  industries  such  as  trucking  and 
shifpmg  continue  to  interfere  with  market  forces  fong 
after  the  supposed  need  for  such  interference  has 
ccL*^  Separating  those  activities  that  ought  to  remain 
Kif^>ihicd  from  those  that  should  be  deregulated  is 
clcrif  iy  a  manageable  task 

Of  vourse  even  the  bcil  of  the  protective  agencies 
have  committed  tome  egregious  errors— to  the  glee  of 
th'^tf  enemies  and  the  discomfiture  of  their  friends 
But  sue; J  blunders  have  been  wiJdl>  exaggerated 
fnfani  deaths  from  crib  strangulation  and  household 
pc.H-ns  ha*^e  been  cut  in  half  by  product  ufeiy  sun- 
d^rds  requiring  clotely  spaced  crit>  stats  and  child- 
ptKf  containers  for  dangerous  subsunces  An  esti- 
ma'rd  200  000  Americans  would  not  be  alive  today  but 
ft-f  the  federal  automobile  and  highway  safety  stan- 
difh  enacted  since  1966  Carbon  monoxide  levels  in 
ejghi  representative  cities  declined  46  percent  between 
and  a  decline  which  may  be  linked  to  the 

recenl  reduction  in  heart  disease  And  worker  exposure 
to  harmful  doses  of  c<«I  dust.  Asbestos,  lead,  and  other 
lotK  subsunces  ha$  been  subsUntially  cut 

Notwithstanding  the  common  wisdom  that  the  pub- 
lic t-pposci  all  government  regulation.  California  voten 
jppfwed  $175  million  for  pollution  controls  on  the 
verv  do  they  approved  Proposition  13-^nd  by  nearly 
the  same  margin  Opinion  Research  Corporation  sur- 
vey show  public  support  for  regubttons  to  protect 
*>>fker  health  and  safety  by  a  margin  of  four  to  one, 
'.\vjs«jmer  safetv  by  a  margin  of  three  to  one.  and  envi- 
ronmental quahtv  by  two  to  one  Thus  the  public's 
1 NC  of  deregubted  air  fares,  for  example,  may  not 
d<m(.n%trate  broad  public  antipathy  tov^rd  regulation 
«f  iM  sectors 

D>re  predictions  that  protective  regulation  will 
mvrfftablv  cost  more  than  society  can  afford  are  them- 
«lve%  highly  inflated  In  the  early  1970s,  chemical 
manufactvrefs  warned  that  a  federal  standard  for 
**^rkef  exposure  to  viayl  chloride  (a  potent  carcino. 
|ef)»  would  cost  $65  to  $95  billion  and  destroy  two 
miJfion  jobs  "The  standard  is  simply  beyond  the 
c<'nf*pl»ance  capacity  of  the  industry,"  their  trade  a»o- 
cuv.,n  biWy  asserted  As  consumer  advocate  Mark 
'iretfi  has  noted,  the  standard  was  nevertheless  im 
l^^i  St  a  cost  one  twentieth  of  the  industry's  fren- 
lied  lAere^timate.  and  with  no  loss  of  jobs 

f  >r  many  years,  protective  agencies  had  to  bluff 
the  r  way  through  such  prophesies  of  fiscal  rum, 
f^of  "^g  that  the  alarums  of  regulated  industries  would 


Too  Much  Law,  Too  Liiilc  Justice 

prove  unwarranted  In  those  days,  it  seemed  farfetched 
to  defend  protective  regulations  m  "hard"  terms  of 
dollar  benefits,  for  who  could  say  whether  a  beautiful 
sunset  was  worth  the  c«t?  No  longer  are  Ihe  protec- 
tive agencies  on  the  defensive,  however.  A  brand-new 
study  by  scientists  working  under  a  grant  from  the 
Environmental  Protection  Agency  concludes  that  pro- 
tective regulation  may  not  only  be  less  costly  than  its 
critics  have  mamuined,  but  may  even  be  profitable 
These  scientists  reported  that,  u  of  1977.  the  federal 
government  was  reaping  $g  billion  in  benefits  from  a 
pollution-control  program  that  coct  only  $6.7  billion. 
Under  this  program,  particulate  pollution  from  ccruin 
sutionary  sources  (that  is  to  say,  smog  and  toot  from 
po\fcer  plants  and  factories)  had  been  cut  |2  percent 
since  1970.  The  study  estimated  that,  by  reducing  the 
amount  of  such  pollution  by  60  percent,  the  govern- 
ment  could  increase  labor  productivity  by  £36  billion 
and  realize  an  additional  $4  billion  gam  from  reduced 
morulily  In  the  U»  Angeles  b«sm  alone,  the  study 
predicted,  real  esute  values  would  jump  $950  million  a 
year— $500  per  household— if  smog  were  cut  by  only 
30  percent. 

Figures  such  as  these  clearly  demonstrate  the  bene- 
fits of  protective  regulation  m  terms  that  would 
persuade  the  most  severe  cost  accoununt —which  is 
not  to  say  that  the  inungible  benefits  of  protective 
regubtion  should  be  ignored  Both  "hard**  and  "lOft" 
values  demonstrably  served  by  the  protective  agencies 
offer  good  reason  not  to  let  our  frustration  with  exces- 
sive regulation  lead  us  into  mindless  deregulation. 


Simplification 

Just  as  It  would  be  a  misuke  to  equate  the  deregu- 
lation of  consumer  prices  with  the  dismantling 
ofconsumer  protection,  so  It  would  be  a  mistake 
tu  equate  acceptance  of  regulation  m  a  particular  area 
with  complacenccabout  that  regulation  as  it  is  current, 
ly  structured  and  administered.  Often,  where  we 
cannot  or  should  not  deregulate,  we  should  still  dele- 
galize  For  example,  wc  can  replace  complex,  meffec* 
tuat,  uniform  sundards  for  water  and  :r  pollution 
with  simpler  effluent  fees — that  is.  requ..e  manufac- 
turers to  pay  as  they  pollute,  rather  than  prohibit 
pollution  or  set  pollution  limits— thus  making  pollu* 
tion  subject  to  self- regulation  by  manufacturer,  and 
thereby  reducing  government's  role  without  sacrificing 
regulatory  goats  Such  an  approach  might  regulate 
more  effectively-<>but  with  fewer  rules,  fewer  lawsuits, 
and.  in  effect,  less  law  Charles  Schultze.  chairman  of 
the  Council  of  Economic  Advisers,  has  endorsed  this 
technique  more  broad ty«  arguing  that,  in  many  cases, 
fees  or  incentives  would  be  preferable  to  the  "com* 
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mand  contror  lystem  of  direct  refutation  Under  thu 
approach,  the  j<>vernment  can  influence  pfivite  bchav* 
lOr  by  usin|.  not  discairdint.  market  mechanums. 

The  diiferencc  between  direct  and  indirect  regub* 
twn  of  private  behavior  ii  illustrated  by  the  case  of 
worker  ufety  Federal  bw  directi  the  Occupational 
Safety  and  Health  Adminwtratjon  to  ^et  wfety  and 
health  sttndardi  for  the  workplace,  inspect  firm*,  and 
assess  fine*  for  violations  Enforcement  is  necessarily 
ineffective  under  $uch  a  direct  approach,  for  there  are 
5  million  workplace*  in  the  United  States  and  OSHA 
cannot  poiSiWy  inspect  more  than  a  liny  frartion  of 
them  each  year— or  ever.  With  detection  unlikely  and 
the  threat  of  penally  therefore  remote,  many  employ- 
ers have  disreganied  OSHA  workpUce  sUndards. 
Consequently.  I4.0OO  workers  slil!  die  and  two  mil- 
lion others  arc  injured  etch  )ear  »n  accidenU  on  the 
)ob 

At  least  one  aliernativc  to  the  direct  approach  ccuM 
radidlty  improve  ihe  situation.  Ta*in|  employers  for 
on»ihc-job  injuries  to  ibeir  workers  would  provide  an 
effective  incentive  to  guard  against  workpUce  aca- 
dents  in  the  moat  cost-effective  way.  This  and  other 
teirenccuting  enforcjment  devices  would  better  serve 
the  purpose*  now  entrusted  to  an  intrinsically  inade- 
quate inspection  system  Workers  themselves  would 
enforce  OSHA's  sUndard*— by  fihng  acadent  rc» 
ports  OS»A  mspectort  could  then  concentrate  on 
workpUco  conditions  that  arc  likely  to  cause  injunes 
that  may  not  manifest  ihemselvea  for  year*— injuries 
that  workers  Ray  not  even  assocutc  with  iheir  work 
tttcs 


Dccompllcating  antitrtist 

Selective  deregulation  can  clear  much  of  the  legal 
pollution  that  suppresses  fair  compctuion  and 
keeps  prices  artificully  high.  But.  even  where 
deregulation  is  needed,  rote  disnunthng  of  big  govern* 
ment  could  leave  consumers  at  the  nwrcy  of  corpora- 
tions big  enough  to  dominate  whole  industries.  No 
invisible  hind  will  opcrale  where  concentrated  busi- 
ness has  a  visible  grip  on  entire  sectors  of  the  economy 
The  policy  of  selective  deregulation  demands  a  freer 
market,  not  a  matket  in  which  government  control  has 
been  repkced  with  conlrol  by  corporate  power. 

Yet  concentrated  business  maintains  lU  gnp  on  van- 
ous  sectors  of  the  economy  largely  because  antitrust 
law  has  itself  become  a  study  in  overlegaliation.  To 
bring  an  antitrust  action  against  any  Urge  corporation 
amounU  to  a  declaration  of  judicul  war.  Armies  of 
bwyers  must  be  enlisted  to  wage  one— Ewon.  for 
example,  has  on  retainer  more  lawyers  than  the  entire 
US  Department  of  Justice,  Some  cUshcs  last  for 

2t 


yean  For  private  antitrust  caaes  reaching  trial,  the 
median  time  between  Mtng  and  disposition,  for  cases 
decided  in  1977.  was  44  months.  A  charge  brought 
under  $  2  of  the  Sherman  Act  will  consume,  on  the 
average,  eight  years  before  a  Hnai  judgment  H 
rendered 

And  many  cases  simply  never  end— they  ju$t  fade  in 
and  out  In  1932,  the  Justice  Department  had  antitrust 
suits  pending  against  ATkT  and  IBM.  and  had  jusi 
signed  consent  decrees  with  General  Electric  and 
Westinghousc.  In  1952,  the  scene  was  the  same, 
indeed.  Iitlle  had  changed  by  1977  (sec  "Corporate 
Star  Wars,"  May  1979  Atlantic)  In  such  cases  as 
these,  legal  wizards  can  mock  the  law  with  mounuins 
of  motions  and  by  bur>tng  their  opponents  in  blizzards 
of  paper  In  one  IBM  suit,  the  pbintiff  produced 
almost  26  million  pages  of  documents  The  defendants 
produced  4  million  pages  and  60  million  supporting 
documents 

Surely  a  celcstui  visitor  would  think  us  mad  if 
informed  that  we  endeavor  to  promote  economic  efTi 
ciency  through  this  process  He  would  not  be  surprised 
to  hear  that  the  attempt  has  utterly  failed  In  1973.  the 
100  brgest  firms  controlled  nearly  the  same  share  of 
the  nation's  asseUas  did  the  200  largest  firms  in  194S 
This  concentration  of  economic  power,  accordmg  to 
the  best  avatbble  estimates,  costs  consumers  between 
$150  and  $U0  billion  a  >ear  m  price  overcharges,  or 
about  $2000  per  family  In  the  face  of  these  inflexible 
overcharges,  attempts  to  restrain  inflation  through 
budget  cuts  and  tight  credit  fail  while  aggravating 
unemployment  and  risking  recession.  Secure  from 
competition,  concentrated  industries  also  lend  to  resist 
change.  The  National  Science  Foundatjorf  has  con. 
eluded  that  every  dollar  ^pcftt  for  research  and  devel- 
opment by  small  firms  is  twenty-four  times  more 
productive  than  the  same  dolbr  spent  by  big  firms 

The  problem  lies  not  »n  the  antitrust  idea  but  in  lU 
implemenUtion  Strict  judicul  management,  for  ex- 
ample, could  reduce  antitrust  debys  Judicul  distncu 
with  stnngent  time  controls  resolve  cases  as  much  as 
50  percent  faster  than  districts  with  more  rebxed 
schedules.  Reducing  the  number  of  relevant  antitru>t 
issues  would  also  limit  litigation  Lawmakers  have 
spent  much  of  the  period  since  the  Sherman  Act  was 
passed  nearly  a  century  ago  Uiloring  legal  rules  to  ever 
finer  factual  nuances  The  result  has  been  not  swifter 
or  surer  justice,  but  more  and  bigger  lawsuiU  Rough* 
er— but  rcadier^rules  of  thumb  would  belter  serve 
both  litigants  and  Ihe  public  interest 

For  eiumple,  an  aetion  under  |  2  of  the  Sherman 
Act  fww  requires  proof  of  two  elements  monopoly 
power  and  culpable  conduct  with  intent  to  acquire  or 
maintain  that  power  Generally,  one  third  to  one  half 
of  antitrust  trial  time  is  spent— or  wasted— on  the 
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iuue  or  culpable  conduct  Dispensing  with  that  over- 
burden of  proof,  ind  instead  requinng  only  a  showing 
of  p«r*its{enl  monopoly  power,  would  remove  the  great- 
est vUtwtory  cause  of  proiracied  anuiruii  lawsuits.  A 
defendant  corporation  would  still  be  entitled  to  per- 
tuade  a  courf  that  its  monopoly  power  was  btsed  on  a 
!a»f«f  use  of  pa(enU.  or  that  divestiture  would  destroy 
»«b\UntiaI  economics  of  scale  (Sueh  economics  result 
when  the  5xed  cost  of  producing  or  distributing  a 
product  or  service,  or  the  cost  of  producing  or  distrib- 
•iijng  dilTerent  items  together  rather  than  separately, 
flpjikcs  it  wasteful  10  operate  at  low  volume  or  without 
v*,mbmjng  sepjrate  operations )  Allowing  «n  alleged 
m''5«>poh4t  10  point  to  economies  of  scale  in  self- 
deknse  m  the  few  cases  where  thai  justification  is 
acceptable  makes  far  more  sense  than  forang  ihe 
government  lo  prove  jlJjcit  acts  or  motives  in  the  many 
c^MTs  where  monopoly  power  may  claim  no  such  justi- 

Con^rcis  could  also  limit  the  scale  of  these  eas«  by 
f.,rmufating  a  federal  antitrust  code  to  clarify  ques* 
u.f.\  that  have  chronically  troubled  the  courts  sinec 
finall/  Congress  should  consider  the  direct 
re«'f|uniZJtion  pf  certain  sectors  of  Ihe  economy  The 
pf<'b'ems  of  concentration  and  monopoly  in  the  oil. 
computer,  automobile,  and  ether  basic  induslnes 
n>}|?ht  be  addrettcd  more  fruitfully  by  Congress  than 
b>  the  courts 


Dejudicislizatlon 

These  reforms  do  no!  touch  the  plight  of  the 
ordinary  citizen  seeking  justice  m  court  Over 
fitly  years  ago.  Judge  Learned  H«nd  scolded 
bar  of  New  York  City  ''As  a  litigant.  I  should 
dread  a  lawsuit  beyond  almost  anything  short  of  sick 
ocn-*  and  death  "  Today,  legal  expenses  alone  could 
iT'^ke  Judge  Hand  sick,  and  if  court  backlogs  grow  at 
^^tft  present  rale,  our  children  may  not  be  able  to 
bring  a  lawsuit  to  a  conclusion  wuhm  their  lifetime 
Ufil  claims  might  then  be  willed  on.  generation  lo 
geoefauon  like  hillbilly  feuds,  and  the  burdens  of 
pf<  Mog  (hem  would  be  Lontracted  like  a  hereditary 
disease  Resort  to  law  would  be  the  nightmare 
dcv.r!bcd  by  Dickens  m  Bleak  Housf-^  dismal  rite 
tha«  **so  exhausts  finances,  patience,  courage,  hope,  so 
>>'  rthrows  ihe  brain  and  breaks  the  heart,  that  there  is 
nof  an  honorable  (lawyer]  who  would  not  give— who 
d<s  noi  i>ficn  give- the  warning.  'Suffer  any  wrong 
tK'i  cjtn  be  done  you  rather  than  come  here''  " 

The  nmc  and  expense  of  righting  wrongs  have  them 
*^'^c<  become  glaring  inequities  The  law  obstructs 
jiiM'ce  when  a  five-year  wait  for  a  federal  courtroom  is 
common  But  a  number  of  tested  alternatives  can  ease 


Too  Much  Law,  Too  Liiilc  Justice 

the  plight  of  the  individual  litigant  Many  disputes  can 
be  avoided  altogether,  and  others  can  be  resolved  with- 
o»it  recourse  to  a  courtroom. 

One  of  the  most  dispensable  judicial  tasks  is  the 
determination  of  fault  in  personal  injury  cases  The 
lepi  expenses  involved  infUle  insurance  premiums  for 
everyone.  Injured  claimants  wait  endlessly  forcompen- 
sation.  while  unpaid  medical  bills  accumulate,  Hun- 
dreds of  cases  clog  court  dockets  and  delay  justice  in 
disputes  where  the  adversary  process  is  essential  No* 
fault  automobile  insurance— at  least  for  bodily  inju* 
ries— 1$  the  first  widely  adopted  Kheme  of  dejudiciali- 
zation.  and  it  has  already  shown  its  superiority  to  the 
fault  system.  A  Department  of  Transporution  study  of 
the  sixteen  sutes  with  no-fault  systems  found  that 
victims  in  thoce  siatcs  receive  fairer  compensation 
faster  than  victims  in  other  slates.  Under  New  York's 
no'fault  system,  the  average  time  spent  waiting  for 
payment  has  been  cut  to  three  months—from  an  aver- 
age of  sixteen  months  under  the  old  fault  system. 
Three  quarters  of  the  premium  dollar  now  goes  to 
accident  victims — 50  percent  more  than  under  the 
fault  system,  which  diverted  huge  sums  from  compen- 
sation to  litigation.  Over  99  percent  of  New  York  accr 
dent  victims — 40  percent  more  than  under  the  fault 
system — are  compensated  for  all  medical  expenses, 
and  for  as  much  as  $1000  a  month  of  lost  wages 
Following  the  adoption  of  no-fault  in  Massachusetts, 
the  court  dockets  for  the  three  largest  districts  m 
Middlesex  County— an  area  extending  from  the  EJos- 
ton  suburbs  to  the  New  Hampshire  border— showed  a 
drop  of  93  percent  in  the  numbir  of  negligence  suits 
for  bodily  injuries  in  an  automobile  accident.  Sute- 
wide,  the  number  of  motor  vehicle  tort  suits  has 
declined  S7  percent  since  the  passage  of  no-fault  in 
1970  Naturally,  these  statistics  leave  some  attorneys 
very  unhappy  Of  Massachusetts  lawyers  responding  to 
a  recent  survey,  17  percent  reported  that  the  adoption 
of  no-fault  had  .'lurt  their  practices  These  lawyers 
noted  that  over  half  their  income  prior  to  no-fault  had 
been  derived  from  motor  vehicle  injury  cases.  The 
Amencan  Trul  Lawyers  Assocution.  the  guild  for 
bwy.'rs  who  specialize  tn  personal  injury  litigation,  has 
narrowly  defeated  attempts  to  extend  no-fault  cover- 
age nationally.  In  1976.  the  Senate  defeated  no-fault 
49  to  45,  and  the  movement  to  no-fault  in  the  sutes  has 
sUlled  Although  the  Carter  Administration  has  en< 
dorsed  no-fault,  its  prospects  renuin  doubtful  m  the 
face  of  fierce  lobbying  from  trut  lawyers,  who  often 
carry  political  clout  in  local  communities  Thus,  the 
injured  m  many  stales  will  continue  to  be  detoured 
through  a  legal  jur.^le.  scraped  raw  by  the  underbrush 
of  needless  and  costly  'r.igation  that  benefiu  only  the 
professional  lit  gators 
For  disputes  ihat  call  for  adversary  process,  promis- 
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inf  alterfutives  to  currcni  practice  arc  alrcwiy  avail- 
able The  JuJIicc  Department  ii  e\pcrimcniin|  in 
three  ernes  with  Nei|hborhood  Juilice  Center*  that 
resolve  disputes  lhrou|h  mcduiiort  and  arbitration. 
^  Center  meduiors  handle  family  argumenu.  minor 
asuutu.  and  consumer -merchant,  landlord-tenant, 
and  €mplo>er^mplo>e<  disputes  Citi/ens  may  bring 
compUinu  to  the  center  thcmKlves,  or  they  may  be 
referred  by  judges,  the  police.  Legal  Aid,  or  govern, 
mcnt  agencies  One  mcdutof  or  more  may  then  hear  a 
dispute  and  try  to  negotute  a  written  settlement  with- 
out intervention  by  counsel  Compared  to  courts,  the 
Neighborhood  Justice  Centers  are  models  of  both 
speedy  justice  and  government  economy.  Hearings  at 
ihe  Kanus  City  center,  for  example,  commonly  ukc 
two  hours  Thirteen  days  eUr*e,  on  the  average, 
between  hrst  hearing  and  a  case  hearing.  Of  all  cases 
that  have  been  heard.  *6  percent  have  been  successful- 
ly negotiated  And  each  Neighborhood  Justice  Center 
hascc«t  approximately  only  $135,000  a  year 

Decentraliwd.  Icis  formal  judicial  procedures  can 
bring  justice  within  the  reach  of  a  majority  of  Ameri- 
cans liiefally  mobile  courts,  which  would  be  to  halls 
K>i  iuslM  what  bookmobiles  are  to  libraries,  could  fide 
Mr^uit  from  neighborhood  to  neighborhood  in  big 
*.ilies.  and  from  to*n  to  town,  each  one  sufTcd  by  a 
ludge  and  trained  aides  Satellite  courthouses  m  each 
of  several  communities  cou'd  hold  weekly  or  bimonth- 
ly vourt  seuions  m  the  evenings,  with  judicul  person- 
nel making  regular  roundj  from  court  to  court 

Another  reform  that  can  divert  cases  from  the  usual 
Ireadmill  of  adjudiation  «  arbitration  In  one  Cjilifor- 
pu  county,  ¥0  percent  of  arbitrated  cases  have  been 
concluded  withoui  formai  judicul  proceeding*  [jai 
year,  the  Cahfornu  legtvUture  voted  to  provide  man- 
datory  arbitration  sutewide  for  all  cases  under 
SI  5.000  If  either  party  «hallenges  the  award,  the  case 
goes  to  trial,  but  if  the  vhallenger  comes  out  worse  off 
tn  court,  he  can  be  ordered  to  pay  the  other  side's 
expenses  for  both  the  (mgation  and  the  earlier  arbitra- 
tion 


l^s  law.  more  j'tistlce 

Delegahiatiofl  has  wide  appeal  One  sensible 
course  *ould  be  to  eliminate  regubtions 
that  serve  no  purpose  and  result  m  pointless 
^o>ij  Jind  delays,  to  simplify  needlcwiy  complex  laws 
and  judivul  processes  that  now  fruitraie  the  ^ery  goals 
they  *ere  designed  to  achieve  Such  reforms,  of 


course,  are  more  easily  proposed  than  accomplished 
Anguished  cries  arose  from  boardrooms  and  law  firms 
throughout  the  country  last  January  when  the  Attor- 
ney General  received  the  final  report  of  the  National 
Commission  for  the  Review  of  Antitrust  Laws  and 
Procedures,  which  rea>mmendcd  major  reforms  to 
speed  and  simplify  antitrust  cases  At  every  step,  those 
*ho  gam  from  regulatory  schemes  that  hurt  the  public 
may  be  expected  to  resist  reform  with  all  of  the  consid- 
erable resources  at  their  comnund 
.  Nevertheless,  the  future  of  delepliration  seem* 
promising.  As  chairman  of  the  Senate  Judicary  Com* 
mitlee.  Senator  Kennedy  is  likely  to  press  vigorously 
for  reform— not  only  in  the  realm  of  antitrust  law  but 
in  other  areas  requiring  delegalization  as  well  He  has 
proposed  a  spccal  court  to  expedite  ux  appeals  He 
would  remove  so-called  "diversity"  case*— usually 
involving  automobile  accidents  in  which  the  parlies  arc 
vitizens  of  different  states--  from  the  federal  courts, 
where  they  currently  jam  the  calendar  Other  reform* 
would  encourage  arbitration  instead  of  trials  in  more 
civil  suns  and  would  assign  petty  criminal  cases  to 
magistrates  rather  than  judges  Localities  could  obuin 
federal  a«i*unce  to  esublish  non -judicul  methods  of 
dispute  resolution,  Kennedy  has  perceived  that  broader 
access  to  justice— one  of  his  nuin  themes— is  not  only 
compatible  with  a  trimmer  legal  system  but  in  fact 
cannot  be  achieved  m  the  absence  of  a  legal  system  that 
society  can  afford  While  Senator  Kennedy  is  toilmg 
in  the  vineyard  of  legislative  reform,  the  Carter  Ad- 
ministration 1$  developing  its  Own  proposal  for  "reg- 
ulatory experimeats  *  to  reduce  the  number  of  rejub 
ti^fis  and  replace  them  with  cconom'C  mcentive*  for 
industries  to  police  themselves  And  the  American  Bar 
Association  is  reviewing  no-fauU  malpractice 
insurance 

Although  delegali/mg  America  i>  gtounded  in  good 
sense,  it  is  a  pt'^ram  inviting  exploiution  by  those 
who  would  reap  the  benefits  of  its  nearly  universal 
appeal  without  working  to  achieve  its  goals  Worse 
*titl.  those  who  favor  a  return  to  the  unregulated  days 
of  the  robber  barons  may  try  to  twist  a  genuine 
program  of  dele|alizatton  into  a  scheme  to  dismantle 
the  entire  *>$tem  of  protective  reguJition  that  serves 
the  public  well— and  could,  if  reformed,  serve  the 
public  even  better  But  a  senous  commitment  to  dele- 
galization  need  not  succumb  to  such  uwdry  designs  It 
can  mean  progress  without  legal  excess  Properly 
conceived  and  implemented,  delegalization  can  trans- 
form the  rule  of  law  from  a  source  of  frustration  into* 
foundation  for  a  more  just  society  □ 
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COORDINATION  OF  STATE  AND 
FEDERAL  JUDICIAL  SYSTEMS 

Jack  B.  Weinstein* 
Introduction 

The  coexistence  of  state  and  federal  systems  accords  each  per- 
»on  the  benefits  of  dual  citizenship  while  subjecting  all  individual* 
to  two  sovereignties.*  This  dichotomy  becomes  particularly  striking 
when  considering  the  state  and  federal  courts,  two  independent 
•ystems  whose  interplay  often  perplexes  the  citizen  as  weU  as  the 
theorist  visualizing  the  law  as  an  integrated  whole.  This  Article  ex- 
plores some  of  the  problems  in  coordinating  the  state  and  federal 
judicial  systems  from  the  perspective  of  a  federal  trial  judge  in  a 
large  metropolitan  area.  Power  to  coordinate  belongs  primarily  to 
state  and  federal  legislators,  executive  agencies,  and,  in  the  case  of 
criminal  matters,  to  prosecuting  attorneys  and  police  personnel. 
Nevertheless,  cognizant  of  their  limitations,  courts  should  take 

a  ,'!''^\}l°^J^***  Eu**™  I>J'trirt  of  New  York;  BA, 

BrooUyn  CoU*f  e,  IM3;  LL.B.,  Columbi.  Univenity,  1948.  ThU  Article  U  .d.pUd  from  the 

ilHltrfl,?-'?^-  "  ^'^  ""'■^•"'■'y  School  of  Uw  on 

April  21^  1982.  TTie  ««uUnce  of  Guyor.  Binder.  AttUUnt  ProfeMor  of  Uw,  SUt«  Univer- 
•ity  of  New  York  at  Buffalo,  u  fr.tefully  .cknowledf «d. 

ti  o  ' °f  ^*  CoMtituUon  delineate*  the  judicial  powen  of  the  UniUd  SUU*.  See 
InfrJ^^!!'."!"  I  '  *  W""""',!^*  »'  f^"*^  CouKT.  |  8,  at  19  (1976).  Conrr-.  i. 
•mpowertd  to  Imbue  luch  courU  a*  It  mi«ht  aaUblUh  with  theae  enumerat«d  power*  VS 

™nf;  "L  L*  *      "      Con*"",  moreover,  ha.  the  powar  to 

pant  to  th«  federal  courU  eiduiive  juriadiction  in  theae  area*.  Id.  |  «,  at  193:  ,ee  Note. 

Z^TH'Zi^,  'l!'"'^'  '■"  Cii/il  Aelioru.  70  Harv.  L.  IUv.  609, 

W9-10  (1957).  In  the  abaence  of  concreaaional  dicUtea,  however,  the  juri«liction  of  the  fed- 
*«I  courta  U  iharad  by  the  courU  of  the  aeveral  aUtea.  0.  Wwoht,  aupra,  |  «, 193:  $ee 
Charle.  Dowd  Box  Co.  v.  Courtney,  368  VS.  602,  607-08  (1962);  Clallin  v.  Houaemai^  93 
OS.  130. 136.-W  (1877).  See  generally  M.  W.ndeu.,  R«.a™n.  Brrw2™  CT^iuS 
8TATt  CouRTi  269  (1949);  S(ate  Court!  and  FederalUm  in  the  iSeOV.  22  Wit  A  Majiy  L. 
Riv.  699f  599  (1981). 
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whatever  steps  possible  to  ensure  that  the  two  systems  properly 
mesh. 


Judicial  Reform      State-Federal  Judicial  Councils 

In  recent  years,  much  progress  has  been  made  in  streamlining 
the  New  York  courts.  The  work  of  the  Tweed  Commission  in  the 
1950's*  and  subsequent  constitutional  and  statutory  amendments 
have  increasingly  rationalized  the  New  York  court  structure.  Chief 
Judges  Desmond,  Fuld,  Breitel  and  Cooke,  Justice  McNally,  the 
bar  associations,  and  such  lay  groups  as  the  League  of  Women  Vot- 
ers and  the  Committee  for  Modem  Courts  have,  with  many  others, 
participated  in  this  enterprise.  Similar  efforts  may  be  noted  in 
other  states.*  In  some  instances,  state  reforms  have  been  stimu- 
lated by  the  need  to  conform  to  higher  institutional  standards  set 
forth  by  the  Supreme  Court  and  state  appellate  courts.*  In  addi- 
tion, quasi-public  groups,  such  as  the  Natiofaal  Center  for  State 


■  Tb«  N«w  York  Ttmporwy  CommiMion  on  Uw  Court*,  chairtd  by  HArriton  Tm—d, 
prt pwki  •xUMivt  nalytm  of  tht  judicial  tytUmM  of  N«w  York  and  otht r  jurUdiction*.  J. 
WKwrmH,  H.  Horn  4  A.  Mnxm,  N«w  Yojut  Civn.  Practici.  tt  vii-viu  (1981).  Tht  lefuU- 
tiv«  and  conititutioiud  nfonn*  urgtd  by  th«  commiMion,  we  1955  Ripo«t  or  TW  New 
Yowc  Temtoruiy  Comiumion  ok  twi  Coinrri,  w«rt  aimtd  at  crMticf  a  unifiad  court  ayaUm 
In  Ntw  York  SUU.  WainiUin,  The  RoU  of  the  Chief  Judge  in  a  Modem  Sy$tem  of  Justice, 
28  Rnc.  A3.  Crrr  N.Y.  291,  292  (1973).  Tht  work  of  th*  Twaad  CommiMion  WMightd  baav 
Oy  in  tha  aubaaqutnt  ovarhaul  of  tba  aUU  judiciary,  which  culminatad  in  1962  with  tha 
aaUbliahmant  of  a  uniflad  court  aytUm.  See  N.Y.  Conn,  art  VI,  if  1-37. 

•  Tha  niinob  Ganaral  Aaaambly  approvtd  a  raaolution  that  put  bafora  tha  alactoraU  a 
•*Blua  Ballot  Onirt  Raform  Amandmant.-  PuaaUri,  The  Need  to  Complete  CouH  Reform 
in  llUnoU,  4S  Cm.  B.  R»c.  106, 106  (1967).  Approvad  In  1962,  tha  reform  mtaauia  lifnili- 
canUy  rtviaad  artida  VI  of  tha  Hlinoia  ConaUtuUon.  Id,;  $ee  III.  CoNtr.  art  VL  Supportan 
of  tha  rafarandum  viawad  tha  amandmant  aa  as,  important  lUp  toward  limpUfyinf  tha  court 
etnjctura,  providing  for  admlnUUaUva  control,  adjualinf  luprema  court  juriadictlon  to  naw 
condiUona,  and  providing  mora  affactiva  appalUU  court  funcUona.  Chandlar,  The  New  Ju- 
dUial  ArticU  for  llUnoU,  60  III.  BJ.  6M,  65S^  (1962).  Tha  UlinoU  court  raform  aipari- 
anca  haa  baan  viawad  aa  a  modal  for  raform  proframa  in  other  juriadicUona,  Aahman  k 
Pamaaa,  The  Concept  of  m  Unifed  Court  Sy$tem,  24  Di  Paul  L.  Riv.  1,  19  (1974);  $et 
Commant,  Court  Reform-Suue$ted  legUlative  Action  Under  the  1962  ConetUutional 
Amendment,  42  N.CX.  lUv.  666,  666  (1964). 

♦  Tha  Suprama  Court*!  rola  in  anundating  criminal  juatica  ilandardi  typlfiaa  tha  man- 
nar  in  which  fiiaral  acUvity  ihapaa  lUU  procaduraa.  Daciaiona  auch  aa  Miranda  v.  Arixona, 
364  VS.  436  (3066),  announcing  naw  oonatitutional  guidalinaa  for  cuatodial  poUca  intarroga* 
tiona,  r»quir#  that  many  lUtaa  modify  thair  axUting  proceduraa.  See  Sberan.  State  CourU 
and  Fe^<raiUm  in  the  1960'$.  Comment,  22  Wu.  t  Mary  L.  Rrv.  769, 791  (1981).  Although 
•taU  judgaa  oftan  hava  baan  laaa  than  racapUva  to  federal  influence,  it  haa  been  luggeatad 
that  luch  federal  Ailinp  ara  nac«»iUt«i  by  the  lUtaa'  failure  to  iniUtuU  timely  raforma  on 
their  own.  Id.  et  790-91. 
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Courts/  the  Commissioners  on  Uniform  State  Laws,*  the  Judicial 
Administration  Division  of  the  American  Bar  Association/  and  the 
American  Law  Institute"  have  contributed  to  this  restructuring. 
In  the  federal  arena.  Chief  Justice  Charles  Evans  Hughes  was 


•  Proposed  by  Chief  JuiUct  Wanen  Buffer  in  1971,  tht  NaUonal  CtnUr  for  Suu 
Court*  was  creit*d  to  provide  a  centraJ  mettinf  place  where  aUU  judfea  could  axchanfi 
ideu  and  devjiop  profTama  for  the  improviment  of  their  rtaptctive  court  lyiUma.  Located 
in  WUJianuburf,  Virjinia,  the  cenUr  continufta  to  play  an  important  rola  in  tha  raaMrch, 
propoa*!  and  impIemenUtion  of  policies  dwipied  to  improva  the  adminiatration  and  man- 
acemant  of  courU  throughout  Uie  country.  Ste  NatX  Cbkta  fon  Stati  Counn.  1977  Ah- 

HVAL  RjCfORT  3  (1978). 

•  The  National  Confert ace  of  Commiaaiontrs  on  Uniform  State  L«wb  waa  firtt  bald  in 
AufUft  1892,  and  haa  aince  met  annually  to  diacuaa  propoaala  for  uniform  UfiilaUoo.  NAT^ 
CoNFwutNCi  or  CoMM'M  ON  Uw?.  Staw  Lawb  Hahiwook  403  (1960).  The  org anization'a 
conaUtuUon  aUtet  that  "(i]t  U  the  object  of  tha  NaUonal  Confaranoa  to  promote  uniformity 
in  the  law  amonj  the  aeveraJ  aUtet  on  cubjecta  where  uniformity  ia  daairable  and  practica- 
ble Id  at  404.  When  a  uniform  aUtuU  is  deemed  neoaaaary  in  a  particular  area  of  law,  the 
aubject  is  studied  by  an  appropriaU  committee,  and  a  draft  of  the  uniform  UfiaUUoo  k 
drawn.  Upon  approval  by  the  national  conference,  the  lefislatlon  k  recommandad  for  paa* 
aaf  e  by  the  itaU  leg islatures.  Id.  at  403.  The  national  conference  has  contributed  grwiUy  to 
the  coordination  of  aUte  judicial  aysUms  by  promulf  aUnf  the  Uniform  Claaa  Actiona  Act, 
the  Uniform  Certification  of  Questions  of  Law  Act,  the  Uniform  Rulea  of  Criminal  Proce- 
dure Act,  and  the  Uniform  Declaratory  Judfmenta  Act  Id.  at  463-54. 

'  In  an  effort  to  improve  the  administration  of  justice  in  the  United  States,  the  JudJdal 
Administration  Division  of  the  American  Bar  Association  aponaort  the  National  CoUeca  of 
the  State  Judiciary,  an  institution  offerinf  judges  an  opportunity  to  improve  their  *fcnif 
throufh  further  education  and  traininf.  Founded  in  1963,  thousands  of  judgea  have  bene- 
fited from  the  educational  opportunitiea  afforded  by  the  National  CoUsf  e.  Accordinf  to 
Chief  Justice  Wanan  Burf  en 

The  National  CoUefe  of  the  SUU  Judiciary  haa  made  the  alngla  moat  aifnifi- 
cant  contribution  to  thiej  rising  trend  of  continuing  education  for  eUU  judfea. 
The  CoIIf f e  provides  a  major  service  by  orientinf  new  judfea  to  aapecU  of  their 
work  This  assistance  includes  the  uidy  and  axchange  of  ideas  on  problems  ooo- 
C9m^4  *ndicial  techniquea,  such  as  the  presiding  function,  the  internal  adminis- 
tration 4>  a  court  and  the  preparation  of  jury  inatructio^i. 
SuUment  cf  Chief  Justice  Warren  E.  Burf er,  at  the  Judfe-Law  Profeeaor  Interaction  Semi- 
nar on  Judicial  Administration  (Nov.  8, 1974). 

•  Founded  in  1923,  the  American  Law  Institute  undertook  to  publish  a  reaUtement  of 
ths  Uw  to  assist  ths  legal  community  in  dealinf  with  the  complei  and  uncertain  ttaU  of 
American  Uw  Amwucan  Law  Inmrrvn,  Tw  Amuucan  Law  iNtrmmi  60™  Amnivbuaxy 
15  (2d  ed.  lf/73).  According  to  one  comioenUtor,  the  role  anviasfed  by  the  iostituU 
was  to  undertake  an  axhaustivs  study  of  the  Uw  of  the  United  Sutes  in  order  to 
sUU  that  Uw  in  ideal  Urms.  which  should  take  account  of  new  aodal  needs  and  at 
the  same  time  form  a  common  patUm  for  judicial  decision,  to  the  end  that  the 
maUdjustmenU  of  Uw  \o  conUmporary  conditions  and  the  evils  of  the  Uw*s  diver- 
sities might  thereby  Jm  alleviated. 
YnUms.  What  Should  thi  American  Law  Inttitute  Do?,  84  Mich.  L.  Ray.  461,  461  (1936). 
The  InstituU,  additionally,  has  developed  proposaU  for  fadliuting  the  certification  of  quae- 
tions  of  law  between  federal  and  atate  courta,  and  has  authored  varioua  research  projecU 
such  as  the  "Study  ,of  the  Division  of  Jurisdiction  Between  SuU  and  Federal  Courts."  See 
C  McGowAN,  The  Omanixation  or  Judicial  Poww  in  tki  Uwtk)  States  00,  69  (1969). 
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instrumental  in  urging  judicial  streamlining.*  More  recently,  Chief 
Justice  Burger  has  been  active  in  this  effort/*  Administratively, 
procedurally,  and  in  the  scope  and  organization  of  its  work,  the 
federal  court  system  is  quite  different  from  what  it  was  50  years 
ago  when  there  were  less  than  300  federal  judges.  Today,  they 
number  over  800."  With  that  numerical  growth  has  come  a  com- 
mensurate change  in  character,  as  the  federa!  court  system  modi- 
fied itaelf  to  meet  the  strains  of  modern  litigation  in  an  increas- 
ingly complex  society  while  confronting  heightened  standards  of 
due  process  and  equcdity.  Among  the  changes  have  been  the  devel- 
opment of  class  actions,**  the  expansion  of  complex  multidistrict 
litigation  practice,"  the  extension  of  magistrate  jurisdiction;"  the 

•  Hu|he«.  Addreu  of  tht  Chief  Justice  '2  A,L.I.  Proc.  54.  55,  57  (1935).  Prior  to  th« 
cffortj  of  Chief  Justice  Hug hw.  court  refonu  wu  the  topic  of  lU^coe  Pound't  prmnUUon. 
•The  C«u»ci  of  PopuUr  Dutituftction  with  the  Adminutrttion  of  Juitict."  See  Roscot 
Pound  KmdUi  the  Spark  of  Reform,  57  A.B^.  J.  348.  348-51  (1971).  See  geMrally  Kinch, 
A  History  of  Court  Admtnittration-The  ArMrican  Expernnce,  55  Judicatum  329,  329-33 
il972).  An  ew!y  work  on  court  reform  wm  drafted  by  Pound,  tof  ether  with  LouU  D.  Bnn- 
diu  and  other  imment  IcftJ  »choltr».  The  work  addreued  th^  "inadequacy  of  tht  lef^and 
judicial  •y»i«m  to  achieva  tha  purport  for  which  Uw  and  courU  et\%t"  Eliot,  Stor«y.  Bran- 
deu.  Rodcnbeck  &  Pound,  Prehmiruiry  Report  on  Efficiency  in  the  AdrnmUtration  of  Jum- 
tice,  m  Judicial  AfiMiNwrnATioN.  Tuxr  and  RjLU)iNOt  47.  48  (R,  Whe«ler  k  H.  Whtcomb 
edi  1977),  Chief  JuiUce  William  Howard  Taft  wai  alio  an  early  proponent  of  reform  mm- 
lurea  in  the  mtereit  of  judicial  efficiency.  Hi*  addreu  before  the  Chica^fo  Bar  AwociaUon  on 
December  S7,  1921,  mcluded  propoial*  for  the  appointment  of  addiUonal  diitrict  court 
jud|c«,  pl/ina  for  the  simphfication  of  procedural  rule*  and  lUff etUona  for  cbanfea  in  Su- 
prema  Court  jurisdiction.  Taft,  TTiree  Needed  Skpi  of  Progress,  8  A.B.A.  J.  34.  36  (1922). 

Chief  Juitice  Burfer  haa  been  an  ardent  tupporter  of  court  reforma.  Burf er.  Report 
on  the  Federal  Judicial  Branch-- 1974,  60  A.B.A.  J.  1193, 1193-94  (1974);  see  supra^  noU  7; 
infra  nou  22.  In  particular.  hi»  concern  haa  focuaed  upon  the  exUnaiva  delayi  which  pr^ 
vent  case*  from  being  tried  in  an  expeditloui  manner,  Burjer.  The  Courts  on  Trial'  A  CaU 
for  Action  Mainst  Delay,  44  A.BA  J.  738,  741.  798  (1958). 

"  In  1981.  there  were  826  circuit,  diatrict  and  other  federal  court  judje*.  repreaentmf 
5  8  percent  of  the  total  peraonnel  in  tha  federal  eyttem.  ADMiNitTTwnvi  Oftjc«  of  thm 
UNfTXD  Statm  CouRTi.  1981  Ahnual  RtroKT  152,  Uble  19  (1982). 

"  CUaa  action  luiU.  which  aUow  repretenUtivea  of  a  claia  of  partiea  to  aue  or  ba  auad, 
may  be  brought  only  if  four  requiremenU  are  aati»6ed.  Pint,  the  claw  mutt  ba  »o  larf  a  at  to 
render  jomder  unpracticabla.  Second,  quaaUona  of  Uw  or  fact  muat  axiat  that  art  common 
to  tha  claaa.  Third,  claima  or  defenaea  of  ripreaenUUva  partiea  muit  ba  typical  of  tboaa  of 
tha  claaa.  Finally,  tha  repreaenUtivee  muit  ba  able  to  protect  "fairly  and  adaquaUly  tha 
lntere*U  of  Uii  claaa,"  FiD.  R,  Civ.  P.  23(a)(l).(4).  CU«  actiona  hava  proved  uaafol  in  aitu*« 
Uooa  whera  larf  a  number*  of  pertona  hava  suffered  damage  ai  a  rtault  of  a  aingla  incident 
In  1968.  Congrea  provided  for  tha  transfer,  to  a  eingla  judicial  dutrict.  of  actiont 
wnding  m  different  tourta  dcahng  with  common  legal  iuuea.  MolUdiitrict  LitigaUon  Act  oi 
1968.  Pub.  L.  No.  90.296,  82  SUL  109  (codified  ai  amendad  at  28  U.S.C.  |  1407  (1976  k 
Supp.  IV  1980)).  CongTM*  tnact^l  thi«  procedure  m  retponaa  to  tha  anormoua  burdene  im- 
posed upon  the  courU  ai  a  raeolt  of  tht  hundreds  of  electrical  equipment  antitruat  caaaa 
miUatad  m  th^  early  1960'a.  See  Neal  4  Goldberg.  Tht  EUztrkal  Equipment  Antitrust 
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Implementation  of  research  and  training  programs  for  judges  and 
supporting  personnel^"  the  strengthening  of  the  United  i^tates  Ju- 
dicial Conference  and  Circuit  Councils;*'  the  creation  of  a  iophiflti- 
cated  computer  system;"  the  promulgation  of  speedy  trial  rules," 
uniform  rules  of  evidence,"  criminal  procedure  rules,*®  and  rules  of 


Ccuei  Nowl  Judicial  AdminUtration,  60  A.BJL  J.  621,  622-2S  (1964).  The  compUx  niUs 
and  procedures  MUbliihed  for  auch  ooniolidatioo  ara  auperviiad  by  the  Judicial  Panal  oo 
?!uJtidistrict  Litifation.  5ee  gtMrally  Levy,  Compltx  Multidutnet  LtUgation  and  the  Fed- 
eral Courti,  40  FokOHAM  L.  Rtv.  41.  44-46  (1971);  Note.  The  Judicial  Panel  and  the  Con- 
duct of  Multidittriet  tiftfofion,  87  Hakv.  L.  Rtv.  1001,  1003  (1974).  The  coMolidation  of 
recent  actions  by  the  judicial  pane!  auf  festa  that  the  procedure  is  "aucceedinf  in  ita  primary 
function,  preventing  a  few  mj^or  disputaa  from  nearly  monopoUiinf  the  fadaral  judidary." 
Ranii,  Spttdy  Complex  Litiiation,  NttT  LJ.,  Mar.  1,  1982.  at  1,  38,  col  1. 

Set  28  U.S.C.  I  636  (1976  k  Supp.  IV  1980).  Acknowledfinf  coDfTMsional  ictant  to 
expand  magistriies*  powers,  the  Supreme  Court  has  been  unwiilinf  to  accept  liti|anU'  arcu- 
menta  that  lhair  claims  were  unfairly  prejudiced  by  the  performanct  of  certain  functions  by 
magUtrates  5ee,  e.£„  Mathews  v.  Weber,  423  U^.  261,  268  (1976)  ("  '(tlhe  (Federal  Maffis- 
trstes]  Act  f rew  from  Confress*  /ecofnition  that  a  multitude  of  new  atatutaa  and  regulatiocM 
had  created  an  avalanche  of  additional  work  for  the  district  courU  which  could  bt  ptr- 
fonned  only  by  muJtiplyinf  the  number  of  judges  or  fivinf  jud<es  additional  assistance'  *0. 

Set  2S  U.S.C.  I  620(b)(l).(4)  (1976).  In  1978,  approzimaUly  5,000  judicial  personnel 
including  judf  es,  msiistrates,  circwt  executives,  and  clerks,  utilized  the  educational  and 
traininf  prociams  of  the  Federal  Judicial  Center.  Fkduul  Judicial  Cinto,  1978  Annual 
lUfORT  41  (1978). 

'*  The  Judicial  Conference  of  the  United  State*,  estabUf  bed  by  statute,  is  rsaponsibl* 
for  analyzing  the  conditions  existing  among  the  federal  courts  and  auggesticg  improvemanta 
to  aid  in  the  sdmmistrstion  of  justice.  Ste  28  U^.C.  |  331  (1976  it  Supp.  IV  1980).  The 
Circuit  Councils,  consisting  of  judges  from  •  particular  drcuit  together  with  that  drcuit'a 
chief  judge,  are  intended  to  assist  in  the  development  of  initiatives  aimed  at  improving  judi- 
ciAl  adminiitrstion.  The  councils  have  been  criticized,  however,  for  being  ineffective.  See 
Fuh.  Tht  Circuit  Councils  Rusty  Htnits  of  Fedtral  Judicial  Administration^  37  U.  Cml  L. 
Rkv.  203,  204  (1970).  The  contribution  of  the  councilw  in  bringing  about  necassary  rsfonns 
nonethelecs  may  be  expected  to  improve  since  extensive  amendment  of  their  authorixing 
sUtute  recently  has  taken  place.  Ste  28  U^.C.  I  332  (1976  k  Supp.  IV  1980). 

"  Ste  infra  note  69. 

^  The  insbility  of  the  judicial  system  to  try  cases  awiftly  has  been  a  concern  of  both 
the  bench  and  bar.  5ee  supra  text  accompenying  notes  5*10.  This  concern,  particularly  with 
regard  to  criminal  trials,  also  has  been  shared  by  Congress,  and  is  reflected  in  the  Federal 
Rules  of  Criminal  Procedurs.  See  Fib.  R  Cium.  P.  60(b).  The  current  version  of  rule  50(b) 
contains  s  reference  to  the  Speedy  Tnal  Act  of  1974, 18  U.S.C.  If  3161-3174  (1976  Jb  Supp. 
IV  1980).  5ee  3  J.  Mooiu,  Moomc'j  FtouuL  Practicx  Rules  Pampklit  614  (1962).  The 
purpoee  of  the  Act  is  "to  assist  in  reducing  crime  and  the  danger  of  recidiviam  by  requiring 
speedy  trials  and  by  atrengthening  the  aupervision  ovsr  persons  released  pending  trial 
H.  R.  RMf.  No.  1608,  9S!  Cong.,  2d  Sees.  1,  9,  reprinted  in  1974  U.S.  CoDB  C^ng.  & 
Ad.  News  7401.  7402.  Toward  this  snd,  ths  Act  enunciates  various  tims  limits  to  be  imple- 
mented on  s  staggered  buis,  see  18  U.S.C.  |  3161  (Oi  (g)  (1976),  the  ultimata  goftU  of  which 
are  s  30  day  limit  between  arrest  and  indictment,  id.  |  3161(b),  and  a  70^y  limit  between 
the  filing  of  the  indictment  and  the  trial,  id.  I  3161(e)(1)  (Supp.  IV  1980). 

The  need  tor  umform  rules  of  evidsnce  was  recognized  by  many  commentators  early 
in  this  century.  5ee  2  J.  Moou,  supra  noU  18,  at  1-3.  One  auch  commentator  described  the 
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civil  procedure;**  as  well  as  the  development  of  professional  judi- 
cial administrators." 

Uw  of  ivideDc*  in  tb#  fedtrtl  courU  m  "not  only  inferior  but  fir  inferior"  to  that  in  the 
courU  of  the  fifty  eUtee.  Wifmore,  A  Critique  of  the  Federal  Court  Rules  Draft-Three 
Larger  Atpecti  of  the  Work  Which  Requires  Further  Contideration,  22  A.B.A.  J.  811,  813 
(1936).  NoUbly,  in  the  cam  of  MicheUon  v.  United  SUtee,  335  U^.  469  (1948),  the  Supreme 
Court  cited  th5  need  for  uniform  rulce  of  evidence  in  the  federal  courU.  See  \d,  at  4S6.  Ii» 
1965,  Chief  Justice  Warren  appointed  an  adviaory  committee  to  formulate  uniform  rule*,  C. 
WwcKT,  supra  noU  1,  i  93,  at  458,  and  on  Februwy  6, 1973,  the  Supreme  Court  prewnted 
to  Confiea*  the  Federal  Rulet  of  Evidence,  2  J.  Moowr,  supra  noU  18,  at  6.  Conxreea, 
however  then  pawed  a  lUtuU  dicUtmf  that  #uch  rulee  would  not  take  effect  without  con- 
ireaeional  approval.  See  Act  ot  March  30,  1973,  Pub.  L.  No.  93-12,  |  2,  87  Sut  9.  AfUr 
several  chanf  •*  in  tha  draft  approved  by  the  Supreme  Court,  the  Federal  Rule*  of  Evidence, 
were  adopted  by  Concieea,  and  became  effecUva  July  1, 1975.  See  Act  of  Jan,  2, 1975,  Pub. 
L.  No.  93.595, 1  2(a)(1),  88  Sut  1926;  C.  WwOHT,  supra  noU  1. 1  93,  at  456.  The  Federal 
Rulee  of  Evidence  eipreeely  are  inUnded  "to  lecure  faimeee  in  adminUtration.  eUminaUon 
of  unjuatifiable  eipenee  and  delay,  and  promotion  of  frowth  and  development  of  the  Uw  of 
evidence  to  tha  end  that  tha  truth  may  be  aicertained  and  proceeding*  juaUy  deUrmined 
Fw).  R.  EviD.  102.  Many  iUtae  have  adopted  tha  Federal  Rulw  of  Evidence  in  one  form  or 
another.  Set  infra  qoU  24  and  accompanying  Uxt 

In  1940.  lefiilation  wa*  adopted  that  conferred  upon  the  Supreme  Court  tha  author- 
ity to  make  rulee  appUcable  to  criminal  caee*  prior  to  verdict  See  Act  of  June  29. 1940.  ch. 
445  I  687.89,  54  SUt  688  (codified  at  18  U.S.C.  |  3771  (1976  A  Supp.  IV  1980)).  On  Dt- 
cem'ber  26.  1944.  tha  Federal  Rule*  of  Criminal  Procedure  were  promulfated.  Order  of  De- 
cember 26.  1944.  323  U.S.  821  (1944),  and  became  effective  on  March  21,  1946.  see  C. 
WwcHT,  eapro  note  1,  I  63.  at  296-97.  The  Federal  Rule*  of  Criminal  Procedure  "are  m- 
Unded  to  provide  for  tha  juat  deUrmination  of  every  criminal  proccedinf.  They  ihaU  be 
construed  to  secure  limplicity  in  procwlure,  faime**  in  adminUtraUon  and  the  elininaUon 
cf  unjujtifiabU  expense  and  deUy."  Fid.  R.  Cwm.  P.  2.  NoUbly.  the  rule*  have  underjone 
Bubetantial  amcndiaent  since  their  adopUon.  See  generally  2  J.  Moowt,  supra  note  18.  at  1. 

•»  Like  tha  Federal  Rule*  of  Criminal  Procedure,  the  Federal  Rule*  of  Civil  Procedure 
offer  a  uniform  procedural  sy.Um.  serving  to  standardize  the  Utigation  process  and  mini- 
mize confusion  in  civil  casee.  They  apply  to  "all  suiU  of  a  civU  nature"  brought  m  federal 
court*.  Fid.  R  Civ.  P.  1.  The  rulee  provide  that  "(tjhey  shaU  be  construed  to  secure  tha 
just,  speedy,  «nd  ineipemiva  daUrminaUon  of  every  action."  Id.;  see  2  J.  Moom.  Moom  a 
FmuiAL  PRAcnci  1 1.13(11.  «t  284-86  (2d  ed.  1982). 

«  In  an  addree*  daUvered  to  the  InsUtuU  of  Judicial  Admmistration  on  August  12. 
1969.  Chief  Justice  Warren  Burger  caUed  for  tha  creaUon  of  "a  corpe  of  trained  administra- 
tor*" to  alleviaU  soma  of  th*  burdens  of  judicial  adminUtraUon  which  constitute  a  great 

-f  a  judge's  workload.  Burger.  Court  AdminUtrators-Whert  Would  We  Find  Theml. 
53  JUDICATUW  108.  108  (1969).  Congiee*  reeponded  to  this  need  by  pa«ing  legUUUon  that 
authorized  the  appointment  of  a  circuit  axecuUve  in  each  judicial  circuit  Act  of  Jan.  5. 
im!^.  iTNo  9?.647. 1  Ka).  (0.  84  Sut  1907  (codified  at  28  U.S.C.  |  332(e).(0  (1976)). 
Although  tha  sUtuU  doee  not  purport  to  provide  a  definitive  list  of  responsibihUee  that  the 
circuit  executive  must  assume,  many  administrative  duties  are  sugjested.  mcludmg  admims- 
traUon  of  the  per«)nnel  sysUm  and  budget  of  tha  court  of  appeals  of  the  circuit,  mamte- 
nance  of  a  modem  accounting  sysUm.  and  coUection.  compiUtion.  and  analysis  of  sUtUtical 
daU  with  a  view  to  the  preparation  and  preeenUtion  of  reporta  based  upon  such  infonna- 
Uon.  A  commenutor  ^^m^i\$I  with  the  duUee  of  judicial  administrators  has  observed  that 
tha  success  of  an  ^idminUtrativa  sysUm  depends  upon  the  exUUnce  of  an  "ij^«ted  judicial 
system,  supervised  by  a  sUU's  highest  court  Carrigan,  The  Functions  of  State  Court  Ad- 
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Many  of  these  changes  have  tended  to  emphasize  the  separate 
character  of  the  two  systems.  For  example,  in  the  adoption  of  the 
Federal  Rules  of  Civil  Procedure,  Criminal  Procedure  and  Evi- 
dence, the  Supreme  Court  primarily  opted  for  national  uniformity 
among  the  federal  courts,  rather  than  federal  conformity  to  stete 
and  local  norms.**  While  it  is  true  that  many  stetes  have  adopted 
all  or  most  of  these  federal  reforms,"  currently,  at  least  in  New 


mimstrator,  46  Judicatw  30,  SO  (1962).  An  •ffective  •dminittrttive  profi»iP»  <mct  in  optr- 
Atton,  will  Allow  judfet  more  time  to  decide  CAAet,  and  iTAduaUy  provide  the  adminiitrAtor 
with  the  erpertue  oeceuAry  to  develop  new  methodi  of  iraprovinf  judidAl  AfficMncy.  Ste 
Burger,  Deferred  Maintenance,  67  A.B.A.  J.  425,  i2S  (1971). 

**  Conformity  by  federal  courU  to  lUte  And  IocaI  procedure  was  ttAtutorily  sumdAtAd 
in  1792  See  Act  of  Msy  8,  1792,  ch.  36,  {  2, 1  SUt  276,  276.  The  AUtuU  waa  daAcriM  aa 
one  requirinf  "sUtic  conformity,**  eince  the  oourU  were  to  follow  Uie  tUU  prActice  aa  H 
•lilted  on  September  29,  1789,  reg ardlew  of  lubtequent  chAnfaA  mAde  by  thA  itAtM.  See  C. 
Wmght,  tupra  note  1,  |  61,  At  23^  This  ^ytiem  of  "etAtic  conformity"  waa  Uter  AbolitbAd, 
however,  with  the  ensctment  of  the  Conformity  Act  of  1872,  Adoptinf  a  "dynAmk  oonform- 
tty"  to  tUU  rule*.  See  Act  of  June  1, 1872,  ch.  255,  |f  4-6, 1?  SUt  197;  C.  Wbiokt,  $upra 
note  1,  I  61.  At  290;  CUrk  And  Moore,  A  New  Federal  Civit  Procedure,  44  Vaw  hJ.  387. 
40M1  (1935).  While  the  Conformity  Act  wu  more  flexible  than  iU  prtdAOAAAor,  iU  mAny 
•xception«  retultcd  in  uncertainties  as  to  when  And  where  procAduree  Ahould  be  conformed 
to  state  Iaw.  See  generally  C.  Wright,  iupra  note  1,  i  61,  At  290-91.  MAny  believAd  thAt 
procedure  could  be  better  regulated  by  the  court*  than  by  the  lAfislAturt.  See  id.  |  62,  At 
291.  Accordingly,  pursuAnt  to  the  Etuiblinf  Act  pAssed  by  CongrASA  in  1934,  Act  of  Juda  19, 
1934,  ch.  651,  II  1,  2,  48  SUt  1064  (codified  as  amended  At  28  U^.C.  |  2072  (1976)),  the 
Supreme  Court  adopted  the  FederAl  RuIaa  of  CivU  Procedure,  Order  of  Dac  20,  1937,  802 
VS.  733  (1937).  Other  ArgumenU  Asserted  for  the  Adoption  of  such  iuIaa  include  thAir 
fAvorAble  effect  upon  the  interstate  mobility  of  judges  And  practitJonArs,  and  th»  belisf  by 
the  bar  that  uniformity  will  lead  to  a  better  and  more  predictable  administrAtion  of  juatict. 
See  CAllahAn  &  Ferguson,  Evidence  and  the  New  Federal  Rutei  of  Civil  Procedure,  46  Yaui 
hJ.  622, 644-47  (1936),  WeinsUin,  TTie  UnifornutyConformity  Dilemma  Facing  DmfUmen 
of  Federal  Rules  of  Evidence,  69  CoLini.  L.  Rxv.  353,  358-69  (1969).  But  see  Laach,  State 
law  of  Evidence  in  the  Federal  Courti,  43  Haiiv.  L.  Rkv.  664,  682  (1930)  (uniformity  mAy 
mult  in  different  decisions  on  the  merits  in  the  ttAta  and  fsderal  courts).  On  rulemaking  by 
the  courts,  see  generally  J.B.  WuNSimiN,  RsroRM  or  Coukt  Riaji^Making  Pkocidum 
(1972). 

^  Although  the  fsderal  co*^ti  system  is  only  one  of  mors  than  50  court  aystAms  in  the 
United  States,  each  with  its  own  procedursl  system,  the  pArvAsivenaAS  of  thA  fAdATAl  court 
system  brings  lawyers  from  every  state  into  contact  with  the  faderAl  rulAA.  See  Cox  k  New- 

bem.  New  Cwil  Procedure.  The  Court  that  Came  in  from  the  Code,  83  Aml  L.  R«v.  1, 1-3 
(1979),  Moreover,  ApproximAtely  23  stataa  hAva  Adopted  thoAS  rules,  with  AomA  AttjuatiBAnta 
for  each  state's  own  Individual  needs.  Id.  at  2  n.6;  see,  e4.,  Ala.  R.  Civ.  P.  (1976  k  Supp. 
1982);  Alaska  R  Civ.  P.  (1980);  Ajuz,  R.  Civ.  P.  (1978);  Colo.  R.  Civ.  P.  (1981);  Del.  Or.  R. 
tit  10  (1975  A  Supp.  1980);  Idaho  R.  Cnr.  P.  (1979  k  Supp.  1982);  Ind.  Com  Ut  84  (1976); 
Kaw.  Stat.  Ann.  |  60-201  to  -269  (1976);  Ky.  R.  Cnr.  P.  (1970  k  Supp.  1982);  Me.  R«v.  Stat. 
Ann.  Ut  14  (1980);  MA*«.  P^  Civ.  P.  (1978  k  Supp.  1982);  Mow.  Cr.  R.  48, 60  (1979  k  Supp. 
1982).  Niv.  R.  Civ.  P.  (1981);  N.M.  R.  Cnr.  P.  (1982);  N.D.  R.  Cnr.  P.  (1974  k  Supp.  1981); 
Ohso  R.  Cnr.  P.  (1971  k  Supp.  1978);  R.I.  R.  Cnr.  P.  (1970  k  Supp.  1981);  SJ>.  CoomwD 
LAwe  Ann.  i  16  (1967  k  Supp.  1982);  T»nn.  R  Civ.  P.  (1981);  Uta«  R.  Ctv.  P.  (1977  k 
Supp.  1981);  Vt.'R.  Cnr.  P.  (1982);  W.  Va.  R.  Cnr.  P.  (1978  k  Supp.  1982).  For  a  cocupariAoa 
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York,  federal  practice  is  noticeably  different  from  state  practice.** 
A  number  of  factors,  if  present,  reduce  this  divergence.  Adop- 
tion of  rules  of  evidence  based  upon  the  federal  niles  limits  the 
intersystem  discrepancies  and,  thus,  lowers  the  strain  on  lawyers 
operating  in  both  sets  of  courts.**  In  some  instances,  federal  prac- 


of  th«  Federal  Rules  of  Evideoc*  with  th$  nilee  of  individu«I  sUte*,  Me  1  J.  WuNmiN  &  M. 
ButGBR,  WuN5TUN*s  EviOBNCi  Y  101(02]  (1982),  Weiostein,  Gleit  &  Key,  Procedurtt  for 
Obtaining  Information  Btfore  Trial,  35  Tlx.  L.  Rsv.  431,  4S4-518  (1957). 

Under  Rule  201(d)  of  the  Federal  Rules  of  Evidence,  a  jud^e  U  required  to  take 
judicial  notice  of  adjudicative  facta  upon  request  of  a  party,  where  the  necessary  infonsa* 
tion  has  been  furnished  to  him.  Fio.  R.  Evm.  201(d);  iff  i  L.  Fkumbk  It  E.  Buund, 
BKNDut's  Nbw  York  Evidencb  I  174.01(3],  et  99  (1981).  Under  New  York  law,  however,  It 
eppears  to  be  within  the  court's  diKretion  as  to  whether  to  take  judicial  notice  of  a  feet  5ef 
HunUr  v.  New  York,  Ontario  k  W.  R.R.,  116  N.Y.  616,  621,  23  N.E,  9,  10  (1889);  4  L. 
Fku»<iji  k  E.  Bisxind,  supra,  {  174.01(3],  at  99.  Moreover,  in  New  York,  the  so^allsd  ''best 
svidence  rrile,"  which  requires  a  party  to  present  "the  orifinal  instrument  or  explain  to  the 
court's  satisfaction  why  he  cannot  do  so,**  concerns  only  evidence  in  writinf .  4  L.  Fruubr  k 
E.  BisxiND,  tupra,  |  270,  et  652.  The  federal  rules  have  expanded  the  epplicatlon  of  the 
''beet  evidence  rrile*"  to  include  rscor^iiin  snd  photofrephs  as  well.  Ted,  R.  Evm.  1001;  4  L. 
TnvuMjL  k  E.  BisKiND,  tupra,  |  280.02,  et  713-14.  When  the  orifinal  is  lost  or  unobtaioafaU 
and  secondary  evidence  is  edmissible,  the  federal  rrile  recofnizes  no  scheme  of  preference  or 
'"defrees"  of  secondary  evidence.  Fxo.  R.  Evm.  1004  advisory  committee  note;  4  L.  Fxuim 
k  E.  BiBXJND,  iupro,  }  280.04,  at  715.  Apparently,  however,  the  New  York  courti  sometimes 
make  luch  a  distinction.  Ste  4  L.  FxuMXJt  k  E.  Bukind,  supra,  |  280.04,  et  715.  Differences 
also  exist  between  the  Federal  Rules  of  Evidence  and  those  sections  of  the  New  York  Civil 
Prectice  Law  and  Rules  that  pertsiin  to  evidence.  For  example,  the  federal  rules  contain 
more  sthnf  ent  restrictions  on  the  impeachment  cf  testimony  by  evidence  showinf  a  prior 
conviction  of  a  crime.  Compare  Fed.  R.  Evm.  609(e)  with  N.Y.  Civ.  PxAC  Law  |  4513 
(McKinney  1963).  Similarly,  while  the  New  York  statute  requires  that  prior  inconsisunt 
statements  sufficient  to  impeach  a  witness'  testimony  be  in  writinf  subscribed  to  by  the 
witness  or  made  under  oath,  N.Y.  Civ.  Pxac.  Law  |  4514  (McKinney  1963),  the  federal  rules 
allow  impeachment  by  such  eUtsmenta  "whether  written  or  not,"  Pm.  R.  Evm.  613(e). 

**  A  Propoeed  Code  of  Evidence  has  been  drafted  by  the  Law  Revision  Commission,  $€t 
N.Y.  PiioposKo  CoDt  or  Evm.  (1980)  (hereinafUr  cited  as  Pnopoam  Codb],  pursuant  to  the 
Nrjr  York  Sute  Bar  Association's  petition  to  the  lefislature  in  1973.  The  Law  Revision 
Commusion  described  the  effect  of  the  propoeed  code  as  substitutinf  "a  dsar,  authoriuUve, 
systematic  statement  of  the  law  of  evidence  for  the  present  unsatisfactory  state  of  ths  law.** 
Memorandum  of  the  Law  Revision  Commission  Relatinf  to  the  Codification  and  Revision  of 
the  Uw  of  Evidence,  (1982]  N.Y.  Law  R«v.  Couu'h  Rif.  29  repnnted  in  N.Y.  Law  R«v. 
Coism'n,  A  Com  or  EvmtNCB  fOR  thb  Stati  or  Niw  Youc,  at  XVII  (1982). 

A  primary  concern  durinc  the  revision  procees  was  that  the  propoeed  code  should  con- 
form, as  much  as  possible,  with  the  Federal  Rules  of  Evidence,  since  "lawyers  should  func- 
tion under  the  sams  ruiss  of  evidence  reg rjdless  of  whether  they  practice  in  sUte  or  fsdsral 
court**  Meyer  and  Farrell,  The  Sew  York  Propaed  Code  of  Evidence:  Some  Backiround 
and  Som€  Suutiiion$,  41  BK00ia.YN  L.  Riv.  1237, 1238  (1981).  But  while  the  orifinal  pr*- 
mise  was  to  base  the  New  York  code  on  the  Federal  Rules  of  Evidence,  the  New  York  code 
differs  from  the  fsdsral  rdes  in  ssveral  respects,  Indudinf  treatmsnt  of  preliminary  quea* 
tions,  presumptions,  and  privileg ss.  5ff  ttnerally  Martin,  Cod€  of  Evidence,  N.YXJ.,  May 
14, 1982,  et  1,  col  1.  While  the  New  York  lefislature  currently  is  treatinf  the  bill  s«  a  study 
biJJ,  legislative  action  ie  expected  to  bsfin  in  the  1983  seesioo.  See  id.  at  2,  ooL  1. 
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tice  explicitly  incorporates  state  procedure,  as  in  the  use  of  state 
poetjudgment  enforcement  devices"  or  in  the  reliance  upon  state 
long-arm  jurisdiction."  Some  further  differences  can  be  elimi- 
nated^  The  Eastern  District  of  New  York,  for  example,  recently 
adopted  a  local  rule  on  enforceability  of  judgments  which  ii 
designed  to  bring  its  practices  into  conformity  with  state  prac- 
tice.** Moreover,  within  each  court  system,  much  can  be  done  to 
avoid  unnecessary  discrepancies.  For  example,  the  Southern  and 
Eastern  Districts  of  New  York  should  have  uniform  local  rules.  Ad- 
ditionally, wide  divergences  between  the  practices  of  individual 
judges  in  both  state  and  federal  courts  confuse  the  bar  and  should 
be  reduced.  . 

Despite  the  differences  in  the  two  judicial  systems,  it  should 
be  remembered  that  both  courts  live  in  the  same  jurisprudential 
milieu.  Their  lawyers  and  judges  are  trained  together  at  law  school, 
have  a  common  legal  history,  and  share  the  same  social,  political 
and  economic  preconceptions.  Looked  at  frbm  abroad,  there  is 
probably  less  difference  between  the  federal  district  court  and  the 
New  York  State  Supreme  Court  than  there  is  among  New  York's 
Surrogate's,  Supreme,  and  Family  Courts.  There  is  also  a  common 
tendency  in  local  federal  practice,  infrequently  memorialized,  to 


5ee  Fid.  R.  Civ.  P.  69(«).  Rule  69U)  nquim  that  "[tjhe  proc«dun  on  M^cution .  .  . 
•HaU  be  in  tccordanc*  with  the  pr»ctic«  ird  procedure  of  the  tUU  in  which  th«  dietrict 

court  ii  held   7d.  It  wm  believMl  that  developing  a  eet  of  unifonn  nilee  reftrdinf 

•uppIementAiy  proceedinft  would  be  impractical  in  view  of  the  divertity  of  aituatiooe  «n* 
counUred  in  the  vnriou*  aUtee.  See  7  J.  Moowt.  $upra  noU  21, 1  e».03(21.  Moreover,  the 
provUiona  in  moet  tUt«i  rntrdinf  aupplementAry  proceediufi  were  considered  to  be  "fairiy 
•dequaU.-  Id,  It  ehouJd  be  noted,  however,  that  any  applicable  federal  eUtut<  controla. 
Fed.  R,  Civ.  P.  S9(a);  $ee  7  J.  Moowt,  eupro  noU  21. 1 69.W(31.  There  are  few  such  applica. 
hie  aUtutee.  7d. 

See  Fid.  R.  Civ.  P.  4(e).  Rule  4(e)  eUtee: 
Whenever  a  statute  or  rule  of  court  of  the  state  in  which  the  district  court  is  held 
providee  (1)  for  service  of  a  aummons  .  .  .  upon  a  party  cot  an  inhabitant  of  or 
found  within  the  atete,  .  .  .  service  may  ...  be  made  under  the  drcumstanoes 
and  in  the  manner  preecribed  in  the  [state]  statute  or  rule. 

Id. 

**  Section  6020  of  the  New  York  CivU  Practice  Law  and  Rules  iMds  in  pertinent  part: 
•Within  Un  yean  afUr  the  entry  of  a  judgment  the  attorney  of  record  or  the  attorney 
named  on  the  docket  for  the  judgment  creditor  may  execute  a  satisfaction-piece.**  N.Y.  Civ. 
P»Aa  R  6020(b)  (McKinney  1981).  The  federal  district  court  for  the  Eastern  District  of 
New  York  has  adopted  a  local  rule  substantially  similar  to  the  rule  for  the  New  York  sUU 
courts.  See  E.D.N.YJI.  16.  That  rule  provider  that  "(a]atisfacUon  of  a  money  judcment .  .  . 
shall  be  enUred  by  the  clerk  .  .  .  upon  the  filinf  of  a  satisfaction -piec*  executed  ...  If 
within  ten  years  of  the  entry  of  the  Judgnent  or  decree.**  Id, 
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follow  local  state  practice." 

Assuming  that  both  systems  ccntinue  to  operate  in  much  their 
present  form,  the  question  of  how  the  state  and  federal  judiciary 
can  ameliorate  some  of  the  stresses  attendant  on  this  multiple  op- 
eration remains  to  be  answered.  One  innovation,  the  organization 
of  sUte-federal  councils,"  blossomed  after  Chief  Justice  Burger 
suggested  their  employment  as  a  method  of  reducing  the  tension 
created  in  part  by  increased  federal  constitutional  safeguards  that 
affected  state  judicial  and  criminal  procedures."  The  majority  of 


The  coniUUncy  of  loctl  sUU  and  federtJ  practice  hmi  betn  rifirred  to  m  *'loctl 
ctdture."  LtiUt  from  Director  A-  Leo  Levin  to  Honorable  Jack  B.  WeinaUin  (April  27, 
1982).  An  izample  of  infonnaJ  inventiveneta  in  cocrdinatinf  state  and  federal  practice  may 
be  »een  in  thi  endeavort  of  the  Federal  Probation  Service,  the  Federal  Bmeau  of  Priaona, 
and  the  Federal  Paroli  CommiMion  to  cooperaU  with  tUU  authoritiea  on  mattera  of  proba- 
tion and  paroli.  LetUr  from  Chief  US.  Probation  Officer  Jamea  F.  Haran  to  Honorable 
Jack  B.  WeinaUin  (AprU  27,  1982)  (describing  the  20  year.old  u«ncy  policy  to  conaarvt 
limited  retourcea  and  avoid  unnecetaary  duplication  by  tharinf  information  aad  aarvicea  foe 
clienta  subject  to  both  juriadictiona). 

•*  Thi  concept  of  the  state- federal  judicial  council  omeif  ed  from  the  movement  in  the 
1960*s  and  1970*s  toward  innovation  and  tiform  of  the  proceM  of  judicial  adminiatration. 
See  Winkle,  Toward  Jntenystem  Harmony.  State-Federal  Judicial  CouruiU,  6  JutT.  Syi«  J. 
240,  241  (1981);  infra  noU  32.  It  waa  believed  that  small  poupe  of  federal  and  lUU  judfaa 
could  work  together  to  alleviaU  Uniion*  and  to  foaUr  cooperation  between  thi  two  court 
sysUma.  See  Winkle.  $upra,  at  241.  Althouf  h  the  councila  are  compoaed  almost  sntiraly  of 
federal  and  sUta  jud|ea»  id.  at  244»  attorneys  and  other  nonjudicial  peraonnsl  ora  aomitunaa 
represented  aa  well,  id.  at  245;  $ee  infra  noU  33.  .   .  j. 

Since  thi  authority  of  thi  councila  is  not  prescribed  by  sUtuU  or  constitution,  the  indi- 
vidual councila  have  flexibility  in  deciding  their  own  course  of  action.  See  Winkli,  aupro.  at 
246.47.  The  objectives  of  oni  such  council  are:  ... 
IT)o  improve  and  expedite  the  administration  of  juatice  between  sUte  and  fedsral 
courta  .  .  . ,  to  promote  and  harmoniia  thi  relationahip  between  theae  courta  and 
to  eliminate  or  minimixe  any  conflicU  which  may  havi  or  could  develop  from  thi 
operation  of  thi  dual  aystsm  of  courts. 
M^nute$  of  the  Meeting  of  the  Delaware  Federal-State  Judicial  Council,  Psb.  23,  1971, 
reprinted  in  Winkle,  aupra.  at  246.  Amonf  thi  iasuea  commonly  addressed  by  such  councila 
are  jurisdictional  matUrs  tuch  aa  habeaa  corpua  appUcationa  and  divsrsity  UtifaUon,  and 
administrativi  iasues  such  aa  calendar  conflicU  and  jury  selection.  See  Winkls.  iupra,  at 
247.  5ee  generally  infra  notea  38-86  and  accompanyinf  Uxt, 

In  1970,  Chief  Juatice  Burf  ir  urjed  thi  creation  of  a  sUta-federal  judicial  council  to 
help  allsviaU  ths  inhersnt  tensions  of  a  bifurcated  court  ayatem.  See  Burisr,  Tht  Stait  of 
the  Federal  Judiciary-IBTS,  68  A.B.A.  J.  1049  (1972).  Aa  of  1972,  36  sUtM  had  craated 
theae  counciU  in  accordanca  with  ths  Chisf  Justice's  sufgeation.  Winkls,  iupra  nota  31.  at 
242  n.3.  Chief  Juatice  Burjer  waa  acuUly  aware  of  the  "complsx  concurrency"  contributmf 
to  the  conTusion  and  re4undancy  characUristic  of  fedsralism.  See  Cover,  Thf  U$e$  of  Jurit- 
dietional  Redundancy:  Intereit,  Ideology,  and  Innovation,  22  Wn.  k  Mamy  L.  Riv.  639, 
646,  649  (1981).  Throufh  ths  eaUblishment  of  federal-sUte  judicial  councila,  the  Chisf  Jus- 
tice hoped  to  foaUr  intersysUm  cooperation  and  promoU  public  confidsnce  in  the  judiciary. 
Set  generally  Fia^hsr.  Institutional  Competency.  Some  Reflection$  on  JudUial  Aetiviim  in 
the  Realm  of  Forum  Allocation  Between  State  and  Federal  CourU,  34  U.  Miami  L.  Rrr. 
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states  organized  such  councils,  comprised  primarily  of  state  and 
federal  judges."  Unfortunately,  most  of  the  councils  soon  became 
dormant.*^ 

The  reason  for  this  rapid  rise  and  fall  may  have  been  that  too 
much  was  expected  of  these  councils."  After  eJl,  they  had  no  inde- 
pendent power  to  act,  but  merely  could  advise  the  two  judicial  sys- 
tems with  respect  to  modifications  of  practice,  training  and  possi- 
ble legislative  or  rule  changes.  Moreover,  there  was,  and  should  be, 
no  limitation  of  constitutional  protections  simply  because  a  judge's 
feelings  may  be  hurt  when  a  writ  of  habeas  corpus  or  a  civil  rights 
judgment  is  criticeJ  of  judicieJ,  executive  or  legislative  decisions 
that  violate  a  petitioner's  or  plaintifiTs  rights.  Limiting  substantive 
and  procedural  rights  is  not  within  the  jurisdiction  of  state-federal 
judicial  councils.  Nevertheless,  the  councils  were  useful  in  bringing 
judges  and  other  judicial  personnel  together  to  discuss  mutual 
problems  and  thereby  avoid  unnecessary  misunderstandings  and 
conflicts.  A  more  modest  and  realistic  view  of  their  function  may 
well  lead  to  their  increased  viability. 

Within  the  Second  Circuit,  there  has  been  a  resurgence  of 
these  judicial  councils.  One  in  Connecticut  recently  has  begun  to 
meet  regularly,'*  and  the  council  in  Vermont  has  been  active.'^  In 
New  York,  Chief  Judge  Wilfred  Feinberg,  acting  for  the  Second 
Circuit,  and  Chief  Judge  Lawrence  Cooke,  acting  for  New  York, 
recently  have  agreed  to  set  up  a  council  of  judges  to  discuss  state- 
federal  justice  administration  problems.  Following  the  recommen- 


in,  215' 16  (1980). 

"  From  1970  to  197P,  &2  percent  of  the  memben  of  ftdertl'ttete  councUi  were  judf  ee. 
Wmkle»  tupra  note  31,  at  Only  nbe  counciU  have  included  nonjudicial  per»onneI  at 
Any  time,  and  pretentJy*  only  Miuiuippi,  MimouH  and  Waihinfton  number  court  adminie* 
tratort,  consul  tan U,  law  proft*V}rt  or  other  Donjudicial  memben  in  thaii  oouncUa.  Id,  at 
245. 

**  Thoufh  at  least  30  counciU  had  h—n  Mtabliabad  by  1972,  no  more  than  nine  re- 
malned  active  by  1980.  Id.  at  242. 

**  While  there  i«  no  definitive  study  on  why  the  councils  fell  dormant^  some  hypotheass 
bclude  the  councils'  lack  of  clout  with  policymakers,  little  or  no  6nancinf ,  unsustaioed 
leadership,  and  incorrect  judicial  perception  of  the  nature  and  scope  of  federalism  problems. 
Id.  at  249-5 1;  «ee  Wheeler  Jb  Jackson,  Judicial  CounciU  and  PoUey  Planmni:  Continuout 
Study  and  DUeontinuous  Institutiont,  2  JutT.  Svt.  J.  121  (1976).  As  of  1980, 70  percent  of 
the  inactive  stete  fedetal  judlcuil  councils  reported  that  they  discontinued  meetini  because 
no  sifnificant  problems  remained.  Winkle,  $upra  note  31,  at  250  n.l6. 

The  Connecticut  council  was  classified  by  one  eommentetor  as  dormant  in  1979. 
Winkle,  iupra  note  31,  at  243. 

"  "The  Vermont  Council  has  f ained  the  axchanfe  of  calendars  with  priorities  set  on 
the  basis  of  the  type  of  case  involved."  Id.  at  247*4S. 
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dations  of  a  committee  of  two  state  and  two  federal  judges,  they 
have  made  the  necessary  appointment*.** 

In  view  of  the  reorganization  of  the  New  York  State-Federal 
Council,  it  seems  appropriate  to  reconsider  a  number  of  areas  in 
which  judicial  initiative  respecting  cooperation  is  particularly  de- 
sirable. The  subject  is  necessarily  amorphous,  but,  nevertheless, 
based  upon  experience  in  New  York  and  elsewhere,  it  is  suggested 
that  the  following  topics  may  provide  a  fruitful  partial  agenda  for  a 
state-federal  council. 

Jurisdiction 

Questions  involving  joint  federal-state  jurisdiction  seem  to  be 
a  fertile  area  for  judicial  cooperation.  For  example,  in  many  federal 
civil  cases,  related  actions  have  been  brought  in  state  court.  Every 
eflfort  must  be  made  to  prevent  duplication  of  motions,  discovery 
and  trials  with  their  concomitant  unnece^ary  burdens  on  both 
court  systems  as  well  as  on  lawyers  and  litigant?."  If  the  indi^'idual 
calendar  systems*®  were  utilized  in  state  court,  a  judge  of  either 
system  could  call  the  other,  and,  using  a  conference  call  in  which 
both  lawyers  could  participate,  decide  which  court  would  abstain. 
Moreover,  legislation  m&>  facilitate  trt.>isters  of  parties  or  seg- 


**  In  New  York,  a  federal-aUU  judicial  council  was  MUbllahed  in  tha  early  1970'a;  iU 
Uit  known  mettinf .  however*  wai  in  1974.  N.Y.LJ.»  July  1, 1982,  at  1,  col  4.  R«ctnUy,  tb« 
council,  compriMd  of  aiz  new  membert*  haa  been  rtactivaUd  by  Chief  Jud^M  Feinberg  and 
Cooke.  Id»  The  aiz  judf  ea  are  evenly  divided  between  aUt«  and  federal  courU;  they  hope  for 
an  "ezchanf  e  of  viewi  on  mattere  of  mutual  intereat**  Id.  Organizational  meetinp  to  diacuaa 
the  number  of  member*,  their  terma  of  offic*,  the  method  of  aelectinf  a  cbjurman,  and  the 
f  o«U  of  the  council  have  been  called.  See  Report  from  Judge  Hugh  R.  Jonea  to  Chief  Judgea 
Feinberg  and  Cooke,  Re  Propoe^J  SUU-Federal  Judicial  Council  (Feb.  1982).  The  judgea 
comprieing  the  New  York  federal-aUte  judicial  council  are  the  Honorable  Sol  Wachtier  of 
the  New  York  Court  of  Appeabi  Honorable  Vito  Titone  of  the  Appellate  Diviiion,  Second 
Department,  Honorable  Martin  Evana  of  the  Supreme  Court  of  New  York  County,  Honorm- 
ble  ElUworth  Van  Graafeiland  and  Honorable  Richard  Cardamone  of  the  United  Statae 
Court  of  Appeal!  for  the  Second  Circuit,  and  Chief  Jud/;e  Jack  Weinatetn  of  the  United 
Sutee  Dietrict  Comt  for  the  EaiUm  DUtrict  of  New  York.  N.YXJ.,  July  1. 1982,  at  1,  coL 
4.  See  gentrally  WV'eeler  k  Jackaon,  $upra  note  36,  at  121. 

**  The  particular!/  vexing  phenomenon  of  duplicauon  in  the  atate  and  federal  oourta 
waa  described  by  one  cocmenUtor  aa  "diachronic  redundancy."  See  Cover,  tupm  note  32, 
at  646-49.  Thia  problem  occiin  when  the  aame  iaauea,  and  eapecially  the  aame  facta,  are 
decided  by  aUte  and*  federal  ccurta  in  sequence.  /<f.;  aee  aUo  Stone  v.  Powell,  428  U.S. 
493  n.36  (1976)  (habeaa  corpus),  MiUhum  v.  Foeter,  407  U.S.  225  (1972)  (describing  nla* 
tionship  between  comity,  federalism,  and  dvU  rights).  See  generally  Francia  v.  Henderson, 
425  U.S-  536,  549  (1976).  Ray  v.  Noia,  372  U.S.  391.  414-21.  426-36  (1963);  Darr  v.  Burford, 
339  U.S.  200,  ^.10  (1950). 

**  See  infra  notaa  61-62  and  accompanving  text 
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ments  of  the  litigation  from  one  system  to  the  other,  since  absten- 
tion/^ stays/'  and  conditional  dismissals^'  are  not  always  suffi- 
cient. It  is  difficult  to  imagine  a  constitutional  objection  to  such  a 
rational  cooperative  system.  Since  it  is  acceptable  to  transfer  a 
case  from  a  federal  court  in  Maine  to  one' in  Nebraska  on  the 
ground  of  convenience/^  it  seems  no  less  acceptable  to  transfer  a 
case  from  federal  court  to  state  court  for  trial  and  final  disposition 
if  the  state  court  consents.  Under  commerce  clause  concepts,  fed- 
eral legislation  enabling  such  transfers  appears  valid.^* 

Federal-state  judicial  councils  also  might  focus  upon  any  pos- 
sible jurisdictional  changes  in  the  offing.  Any  sudden  shift  in  juris- 
diction, procedure  or  relative  congestion  in  either  system  may  im- 
pose a  sudden  and  unmanageable  burden  on  the  other.  Should 


"  The  doctme  of  •UUntion,  u  enunciated  in  lUilroftd  Comm'n  v.  Pullmtn  Co,  312 
U^.  496  (1941).  is  that  federal  court*  will  defer  to  lUU  courU  in  caiea  containinf  unclear 
iuuet  of  state  law  whoee  reeolution  could  avoid  or  subatantiaUy  modify  a  federal  constitu- 
tional question.  Id  at  601.  One  commenUtor  has  noted  that  this  may  engender  unneceasary 
delay  and  that  the  coets  of  the  PuUman  procedure  outweigh  ita  benefits,  eliminating  or  at 
least  diminishing  the  applicability  of  the  doctrine.  Field,  Tht  Unctrtain  Naturt  of  Ftdtral 
JurUdiction,  22  Wm.  k  Mary  L.  Rxv.  683,  698  (1981);  Field,  Ab$t€ntion  in  Conttitutional 
Owes.  Tht  Scope  of  tht  Pullman  Ab$ttntion  Doctrint,  122  U.  Pa.  L,  Riv.  1071,  1153-63 
(1974),  see  AnU-Injunction  Act,  28  U^.C.  |  2283  (1976)  (prohibiting  federal  injunction* 
against  state  proceedings  when  state  action  is  pending). 

"  In  of  concurrent  jurisdiction,  a  sUy  of  federal  proceedinp  is  favored  by  virtue 
of  two  policy  considerations,  namely,  avoidance  of  waste  and  the  impropriety  of  a  race  to 
secure  res  judicaU  effect  NoU,  Stoyi  of  Ftdtral  Procttdini*  in  Dtftrtnct  to  Concurrtntly 
Pending  State  Court  Suitt,  60  CoLUM.  L.  R«v.  6S4.  698  (1960);  see  NoU,  Power  to  Stay 
Federal  Procttdings  Ptnding  Ttrmination  of  Concurrtnt  Statt  Litigation,  59  Yali  LJ. 
978,  979-80  (1950)  (aUys  are  customarily  ordered  on  grounds  of  comity  and  are  to  be 
favored). 

**  Rule  41(a)(2)  of  the  Federal  Rulee  of  Civil  Procedure  provides  that  a  dismiaaal  may 
be  permitted  by  the  court  "upon  such  terms  wnd  conditions  as  the  court  deems  proper." 
Fio  R.  Civ.  P.  41(a)(2).  A  court  may  also  attach  a  condition  to  an  involuntary  dismissal 
panted  under  a  Rule  41(b)  motion.  Set  Himalayan  Indus,  v.  Gibson  Mfg.  Co.,  434  F.2d  403, 
404.05  (9th  Cir.  1970);  5  J.  Moow,  supro  noU  21. 1  41.14[lJ  tuB, 
See  28  U^.C.  |  1404(a)  (1976). 

**  Article  I,  section  8  of  the  ConsUtution  provides;  **The  Congress  shall  have  Power .  .  . 
to  regulate  commerce  with  foreign  Nations,  and  among  the  several  State*  .  .  .  .  "  U^. 
Const,  art.  I,  |  8,  d.  3.  See  generally  W.  Lockhakt,  Y.  Kamsak,  k  J.  Chopkk,  CoNtrm;- 
T10NAL  Law  93-154  (1980).  This  power  to  iH^i^  has  been  broadly  construed.  As  aarly  as 
1942,  the  Supreme  Court  indicated  that  any  activity  "though  it  may  not  be  regarded  m 
commerce,  it  may  still,  ^Uver  |u  nature,  be  reached  by  Congress  if  it  exerts  a  substantial 
economic  effect  on  intersUte  commerce."  Wickard  v.  Filbum,  317  U^.  Ill,  125  (1942);  *«, 
e^ ,  Hodel  v.  Virginia  Surface  Mining  k  Reclamation  Aas'n,  452  U^.  264,  276«77  (1981); 
Psrez  v.  United  Sutes,  402  U^.  146,  163  (1971);  Heart  of  AtlanU  MoUl,  Inc.  v.  United 
Sutes,  379  US  241. 248, 255  (1964).  It  U  submitted  that  transfer  of  pending  Utigatton  could 
have  at  least  some  interstate  ramifications,  and  ao  be  amenable  to  congressional  control. 
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federal  diversity  jurisdiction  be  abolished/*  for  instance,  it  would 
probably  be  necessary  .to  add  at  least  four  New  York  Supreme 
Court  Justices  and  the  equivalent  of  one  Appellate  Division  Jus- 
tice, given  the  high  proportion  of  intermediate  appeals  in  the  com- 
plex cases  that  would  be  shifted.*'  In  any  event,  if  federal  jurisdic- 
tion is  reduced,  state  courts  would  require  assistance  in  predicting 
the  effects  on  state  dockets.  The  federa!  judiciary  should  be  able  to 
analyze  their  caseloads  and  provide  the  necessary  data  with  rea- 
sonable accuracy. 

Finally,  a  number  of  states  have  adopted  the  uniform  statute 
permitting  certification  of  state  law  questions  by  the  federal 
courts.**  While  this  is  primarily  a  diversity  jurisdiction  problem,  it 


^  Several  recent  propouds  have  been  made  to  aboliih  or  lubitantially  reduce  federal 
jurisdiction  on  the  baaia  of  divenity  of  dtizenabip.  See,  Amuucan  Law  iNStmnv, 
Study  or  the  Division  or  Jurisdiction  Betwun  State  and  Fiduial  Coukts  9-22  (1969); 
Burger,  Chief  Justice  Burger**  1977  Report  to  the  America^  Bar  A$9ociation,  63  A.BJL  J. 
504,  506  07  (1977).  In  maktnf  luch  recommeodationf,  the  commeotatora  have  noted  that 
the  traditional  juitificationa  offered  for  divenity  of  citizenship  jurudiction,  such  as  the  fact 
that  out  of  state  parties  might  encounter  discriminator;  featment  in  state  courts,  are  do 
longer  warranted.  See  HJ,  Friendly,  PEocxAt  Jurisdiction:  A  Gehkral  Vmw  lilAB 
(1973),  Burger,  lupra,  at  506,  Flango  It  Blair,  The  Relative  Impact  of  Divenity  Ca$t$  on 
State  Trial  Courts,  2  St.  Ct,  J.  20,  20  (Summer  1978). 

The  primary  reason  for  transferring  diversity  cases  to  state  courts  is  to  reduce  the  ever- 
increasing  federal  caseload.  Flango  it  Blair,  supra,  at  20.  It  is  believed  that  the  additional 
cases  would  be  less  of  a  burden  on  the  state  courts,  since  they  would  be  spread  over  a  wider 
judicial  base.  See  Burger,  supra,  at  506;  Flango  k  Blair,  supra,  at  21.  The  effect  of  such  a 
distribution  would,  of  course,  var>  from  state  to  state.  Flango  A  Blair,  lupro,  at  23.  Aa  yet, 
however,  no  decision  has  been  made  on  the  subject,  although  Congress  is  studying  the  pro- 
posed legislation.  See  Dwersuy  of  Citizenship  Jurisdiction/Magistrates  Reform.  Heanngs 
on  H.R  1046  St  H.R.  2202  Before  the  Subcomm.  on  Courts,  Civil  Liberties,  and  the  Admin- 
istration of  Justice  of  the  House  Comm.  on  the  Judiciary,  96th  Cong.,  1st  Seas.  100*U 
(1982)  (statement  of  Robert  J.  She  ran.  Chief  Justice,  Supreme  Court  of  Minnesota). 

*^  A  recent  study  conducted  by  the  National  Center  for  State  Courts  indicates  that  tha 
abolition  of  federal  diversity  jurisdiction  and  the  resulting  transfer  of  cases  from  the  federal 
to  state  court  system  would  not  affect  all  states  equally  but  would  impose  a  disproportionate 
hardship  on  some  states,  specifically  Georgia,  Kansas,  Massachusetts,  Minnesota,  Missis- 
sippi, New  York,  Rhode  Island,  South  Carolina,  and  Wyoming.  In  general,  however,  the 
survey's  findings  indicate  that  while  the  traiufer  of  the  cases  would  add  significantly  to  the 
burden  of  these  state  courts,  which  were  found  to  be  already  overburdened,  these  cases 
"could  be  handled  in  most  irutancea  without  major  additions  to  state  judicial  resources.** 
Flango  A  Blair,  supra  note  46,  at  24  (quotuig  Minnesota  Chief  Justice  Robert  J.  Sberan, 
1976.77  Minn.  St.  Ct.  R».  12). 

*•  The  Supreme  Court,  in  Erie  R.R.  v.  Tompkins,  304  U^.  64  (1938),  held  that  federal 
courts  exercising  diversity  jurisdiction  are  required  to  apply  state  substantive  law  rather 
than  federal  "general'*  common  law.  Id.  at  78.  To  assist  the  federal  courta  in  ascertaining 
the  pertinent  state  law,  some  states  allow  the  use  of  the  certified  question.  *The  certifying 
federal  court  >epds  to  the  staters  highest  court  the  question  to  be  answered.  The  question  is 
considered  and  the  answer  is  given."  Uhif.  Cirtv.  Quks.  Law  Act,  12  U.LkA.  49-50  corn- 
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also  arises  in  federal  question  cases.**  A  reverse  procedure  permit- 
ting state  tribunals  to  call  upon  federal  courts  for  advice  certainly 
would  be  useful,  and  does  not  seem  to  be  doomed  by  constitutional 
objections  to  advisory  opinions**  since  a  real  controversy  would  be 
pending  in  state  court 


miuioner'i  prefitory  ooU  (1975).  The  first  lUU  to  provide  for  lucb  ctrtificitioo  wtt  Flor- 
ida Id  It  50.  •€€  Pla.  Stat.  Ann.  {  25.031  (West  1974).  Section  1  of  the  Uoiform  Act  doM 
not  mandite  the  hif  heat  court  of  the  atat«  to  anawar  cartified  quaationa.  Umr.  Cticnr.  Quu. 
Law  Act  |  1,  12  U.L.A.  62  commiaaioner'a  oomroeot  (1975).  tee  KLRB  v.  WhiU  Swan.  313 
U.S.  23.  27  (1941);  AtUa  Life  liu.  Co.  v.  W.I.  S..  Inc.  306  U.S.  663.  671  (193^J. 

**  Federal  aubject  matter  juriadictioo  it  bated  u^x>o  •  ahowiof  of  either  diveraity  of 
citizenship  or  the  eiiatence  of  a  lubstAntia)  federal  quastioo.  28  U.S.C.  f|  1331, 1332  (1976 
it  Supp  IV  1980).  Section  1331  provides  that  ''[tlhe  district  courts  ahall  have  orifinal  juria- 
diction  of  all  civil  actions  arisinf  under  the  Constitution,  law^,  or  traatiea  of  the  United 
Sutea/'  28  US.C.  |  1331  (Supp.  IV  1980).  Such  caaee  are  sormaUy  characterised  m  those 
involving  aubeUntial  federal  quettiona.  See  C.  Wkioht.  aupro  npte  1,  |  17.  Juriadiction 
based  on  a  federal  question  may  arise  over  queationa  raf&rdinf  the  Cooatitution,  e  p«rticu* 
lar  federal  atstute  or  regulation,  or  a  treaty.  Id, 

Section  1332  confers  original  jurisdiction  on  the  district  courts  in  Actions  involvinf  con- 
troversies between,  inter  alia,  citizens  of  different  atstee.  or  citixens  of  «  atete  and  citizens  of 
a  foreign  aUU.  See  28  U.S.C.  |  !332(a)(l)*(2)  (1976).  Such  juriadiction  ia  limited  to  die- 
putes  involving  a  requisite  jurisdictional  amount  Id.  |  1332(a).  One  justification  long  of- 
fered for  the  existence  of  diversity  of  citizenship  jurisdiction  k  that  out-of-stete  partiea 
might  face  prejudicial  treatment  in  the  courts  of  another  atate.  See  C.  Wkigkt.  $upro  note 
1. 1  23.  at  85.  Recently,  however,  commentators  have  propoeed  an  abolition  of  diversity  of 
citir^nahip  jurisdiction.  See  supra  note  46. 

"  *'[T]he  oldest  and  most  consistent  tlvread  h  the  federal  law  of  justiciability  is  that 
federal  courts  do  not  give  sdvisory  opinions  C.  Wuoht.  9upra  note  1. 1  12.  st  40. 

The  Supreme  Court  has  noted  that  "[sis  far  back  as  Marbury  MadUon,  this  Court  held 
that  judicisl  power  may  be  eiercised  only  in  a  case  properly  before  it--a  'case  or  contro- 
versy* ...  not  then  moot  or  calling  for  an  advisory  opinion.**  United  States  y.  Richardson. 
418  U.S.  166.  171  (1974)  (ciUUon  omitted). 

The  jurisdiction  of  the  federal  courts  is  defined  in  article  ID  of  the  United  States  Con- 
stitution, which  limits  the  federal  judicial  power  to  ''Caaea"  and  '^Controvertiea.'*  U.S. 
Const,  art  III.  |  2.  cl.  1.  Chief  Justice  Warren  aUted: 

Embodied  in  the  words  "cases**  and  "oontroversiee**  arc  two  complementary  but 
somewhat  different  limitations.  In  part  thoae  words  limit  the  businees  of  the  fed* 
eral  courts  to  questions  presented  in  an  adversary  contait  and  in  s  form  histori- 
cally viewed  as  capable  of  resolution  through  the  judicial  prooeea.  And  in  part 
those  words  define  the  role  auifned  to  the  judiciary  in  s  tripartite  allocation  of 
power  to  assure  that  the  federal  courta  will  not  intrude  into  araas  committed  to 
the  other  branches  of  gpvemment  Justiciability  is  the  term  of  art  employed  to 
give  ezpression  to  this  dual  limitation  placed  upon  federal  courts  by  the  case-and- 
conL^versy  doctrine. 

Fi&st  V.  Cohen.  392  U.S.  63.  94-95  (1968).  No  justiciable  controversy  is  presented  when  the 
parties  to  an  sction  are  asking  for  an  sdvisory  opinion.  Id.  at  95;  see  United  States  v.  Frue* 
hauf.  365  U.S.  146.  167  (1961).  Parker  v.  County  of  Los  Angelae.  S38  U.S.  327»  330  (1949); 
Muskrst  V.  United  Sutee.  219  U.S.  346.  361  (1911). 
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Sharing  Attorneys 

Lawyers  quite  frequently  find  themselves  scheduled  to  appear 
in  federal  and  state  courts  at  the  same  time.  Generally,  the  federal 
courts,  with  their  individual  calendar  systems,"  can  oflfer  firmer 
trial  dates  than  state  courts,  Usually,  therefore,  state  judges  work- 
ing under  a  general  calendar  system"  have  graciously  allowed  law- 
yers to  meet  these  fixed  dates,  particularly  when  the  federal  trial 
involves  multiple  parties  or  out-of-state  attorneys.  Often,  however, 
the  reverse  is  true.  When  a  federal  judge  receives  a  call  from  a 
state  judge,  particularly  in  a  long-delayed  criminal  case,  asking 
that  a  lawyer  be  released,  every  eflTort  generally  will  be  made  to  do 
80.  The  difficulty  with  conflicting  schedules  thus  is  resolved 
through  the  concern  for  each  other's  efi'ectiveness  that  is  shared  by 
most  judges  and  lawyers. 

Respect  between  state  and  federal  judges,  and  for  the  trial 
bar,  does  much  to  ameliorate  what  would^  otherwise  be  an  impossi- 
ble situation.  Yet,  the  problems  could  be  exacerbated  as  crowded 
dockets  deter  judges  from  exercising  discretion  to  grant  adjourn- 
ments." Moreover,  currently  proposed  individual  calendar  systems 


•*  There  are  two  •yiUm*  currently  employed  by  the  court*  to  allocate  caeet  among  vari- 
ous judget.  The  itate  courts  primarily  use  a  general  or  master  calendar  system,  tee  infra 
note  52»  while  the  larger  federal  courta  generally  use  what  u  known  as  an  individual  calen- 
dar sysUm.  Under  the  individual  calendar  system,  a  case  randomly  is  assigned  to  a  judge  at 
the  time  of  filing.  The  judge  to  whom  the  assignment  is  made  will  then  be  responsible  for 
the  ca*<  until  its  final  disposition-  Stt  Committee  on  Criminal  Advocacy,  The  Ind'widual 
Caltndar  Sytttm-A  Needtd  Reform  for  the  New  York  City  Cnminal  Court,  37  R»c.  A.B. 
City  N.**'  2,  5  (1982).  "Individual  calendar  control  by  federal  dUtrict  court  judges  appws 
to  be  a  «ey  factor  in  assuring  productive  use  of  court  time  and  the  prompt  trial  or  other 
disposition  of  crunia«l  cases."  Id,  at  7  (quoting  Fooner.  V^hert  the  Syittm  Breaks  Down,  in 
Blow  the  Whistue  on  Cwui  121  (W.  Seymour.  Jr..  ^  1979)). 

The  New  York  City  Criminal  Court  provides  an  example  of  what  is  known  as  a  gen- 
eral or  masUr  calendar  system.  Presently  in  New  York,  cases  are  assigned  to  calendar  parU. 
such  as  arraignment  or  trial  parts.  When  further  action  is  req»iired.  the  case  is  reassigned  to 
the  appropriate  part  As  a  case  shifU  parts,  it  also  changes  judges,  thus  no  single  judge  will 
ovsnee  any  given  case  from  beginning  to  end.  Set  Committee  on  Criminal  Advocacy,  supro 
noU  51.  at  2.3.  This  tysUm  frequently  is  faulted  for  iu  absence  of  focused  responsibility, 
for  the  "cases  belong  to  the  part,  not  the  judge  Id,  at  3.  "In  addition,  judges  are 

constantly  called  upon  to  make  snap  decisions  about  unfamiliar  cases,  which  [Lrel  then 
passed  on  to  new  judges  who  are  equally  unfamiliar  with  the  history  of  the  cases."  Id,  More- 
over, at  least  one  commenUtor  has  sun^^ted  that  current  delays  in  civU  trials  may  be  sub- 
suntially  reduced'by  substituting  an  individual  cale/>dar  sysUm  for  present  masUr  sysUms. 
T.  Church.  JutncK  Dilaw  73  (1978). 

M  The  volume  of  litigation  pending  in  the  courts  baa  exploded  over  the  past  decades. 
Ste  Bufger../#nV  There  A  Better  Wayl,  68  A.Bj^.  J.  274.  276  (1982).  For  example,  in  the 
period  from  1940  to  1981.  the  number  of  dvU  case  filings  in  the  federal  district  courts  rose 
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for  state  judges,*^  designed  to  increase  both  the  quah'ty  and  quan- 
tity of  dispositions,  arguably  will  increase  schedule  conflicts  as 
well."  In  effect,  hundreds  of  state  and  federal  judges  would  be  set- 
ting trials  calling  on  the  services  of  a  limited  trial  bar.  Working  out 
reasonable  solutions  for  such  impasses  should  be  a  primary  goal  for 
federal-state  judicial  councils. 

Another  area  in  which  both  the  federal  and  state  systems  com- 
pete for  the  same  trial  advocates  is  pro  bono  voluntarism,  In  the 
Eastern  District  of  New  York,  a  great  deal  of  effort  has  been  de- 
voted to  developing  pro  bono  panels  in  civil  cases.**  Some  method 


from  approzimaUly  35t000  to  180,000  annuAlIy,  rwulUnc  in  a  doubling  of  the  y«ar!y 
csMload  per  judge,  from  190  to  360  cim*.  Id,  at  275.  SimiUrly,  filings  in  the  tUtt  trial 
courts  from  1967  to  1976  incrMMd  at  apprczimatcly  double  the  rate  of  population  growth. 

Id, 

**  See  tupra  notM  61 -6Z 

Taking  iMue  with  tha  notion  that  individual  calendar  ayitamt  promote  schedule  con- 
flicts, proponents  of  the  individual  calendar  approach  argue  that  upder  the  general  calendar 
•yttam,  schedule  conflicts  are  already  numarous,  auggesting  that  scbaduling  problems  are 
not  really  linked  to  any  particular  case  asslgmnint  lystem.  Committee  on  Criminal  Advo* 
cscy,  iupro  note  51,  at  12.  Moreover,  lupportan  of  the  individual  lystem  luggest* 
[C]ommon  sense  telU  us  that  achadulas  conflict  whan  the  parties  involved  have 
failed  to  communicats  with  each  other  about  their  available  time.  Indeed,  under 
the  masUr  cal^noar  syitam,  thara  is  far  less  incentive  to  avoid  schedule  conflicU 
and  adjoumcQentjr  lince  it  is  commonplace  that  the  judge  who  agreed  to  an  initial 
schedule  is  not  the  judge  who  is  asked  for  an  adjoununant  In  an  individual  calen- 
dar aystem,  an  attitude  of  date  certain  scheduling  would  prevail,  providing  the 
impetus  for  fewer  calendar  appearancse  and  for  better  communication  between 
judges  and  attorneys  ae  well  as  the  police  and  other  witneesea. 

Id. 

**  The  Eastern  District  Civil  Litigation  Fund,  Inc.,  was  established  in  1982  to  support 
the  training  and  litigation  expenses  of  volunteer  attorneys  assisting  otherwise  pro  se  parties 
in  civil  matters  concerning  luch  Issuee  as  social  security  benefits,  employment,  discrimina- 
tion, and  civil  rights  actions  under  42  U.S.C.  |  1983.  See  generally  Boaju)  or  Jimcas  or  tki 
Uwrzo  Stat«  DitnucT  Couinr  roa  thk  EAmiw  Ditnucr  or  Niw  Yowc,  Rwjds  Govwikino 
PaocEDURJts  roR  ArfoiKTMaNT  Of  ATTOiiKBVi  IN  Civil  Action  §  (1982).  The  fund  ovarseee 
the  auignment  of  counsel  in  these  civil  casee  and  iponsora  topical  training  seminars  for 
participating  attorneys.  EAarwN  DianucT  or  Niw  York  Civil  LmoATioN  Fund,  iNt, 
Handbook  on  ths  RjtrMcsxNTATioN  or  ImMOBirr  LmoArni  m  SicnoN  1983  Civil  Rjgkti 
Actions:  An  iN-mooucnoN  to  Practice  (1982);  Eastern  District  of  New  York  Civil  Litiga- 
tion Fund,  Inc.,  Social  Security  Disability  Appeals  Conference  (May  6,  1982). 

While  the  Supreme  Court  has  annoujiced  a  constitutional  right  to  counsel  in  criminal 
proeecutions,  lee,  e.g ,  Argersinger  v.  Hamlin,  407  U^.  25,  26  (1972);  Gideon  v.  Wainwright, 
372  U.S.  335,  340  (1963),  an  indigent  litigant  in  a  dvil  case  is  not  usually  similarly  provided 
with  legal  assistance,  tee.  e^,  Hainee  v.  United  Sutee,  453  F.2d  233,  237-38  (3d  Cir.  1971); 
PaUrson  v.  Nadler,  452  F.2d  754,  757  (8th  Cir.  1971);  Ehrlich  v.  Van  Eppe,  428  F.2d  363, 
364  (7th  Cir.  1970).  In  a  number  of  caese,  however,  courts,  in  their  discretion,  have  ap- 
pointed counsel  for  indigent  civil  litigants.  Set,  ex.  Maseengale  v.  Commissioner,  408  F.2d 
1373, 1374  (4th  Cir),  c^ert  denied,  396  U.S.  923  (1969)  (income  tax  case);  Jacox  v.  Jacox,  43 
App.  Div.  2d  716,  717,  350  N.Y^.2d  435,  436  (2d  Dep't  1974)  (matrimonial  action). 


301 


310 


18 


ST.  JOHN'S  LAW  REVIEW 


[VoL  67:1 


of  sharing  this  valuable  resource,  as  well  as  the  criminal  defense 
bars  created  by  the  Criminal  Justice  Act*'  and  Article  18-B  of  the 
New  York  County  Law»**  is  therefore  necessary. 


Another  area  to  be  considered  is  the  possibility  of  reducing 
administrative  difliculties  via  maximum  federal-state  cooperation. 
The  federal  record  system  is  in  the  process  of  being  computerized, 
and  similar  action  will  be  undertaken  by  New  York  State,"  This 


A  number  of  commeoUtort  hav*  arfued  that  tht  uaicnm«nt  of  couxuel  to  indifeot  dvU 
liUfanU,  thoufh  not  coMtitutiontUy  lutrantetd,  it  both  beoeficiaJ  and  necwaary.  See,  t^^ 
BoUin,  Appointed  Countel  for  the  Indigent  Ciwl  Defendant:  A  Comtitutional  Riiht  With- 
out a  Judicial  Remtdyl,  36  Brooklyn  L,  Riv,  36S.  368-70  (1970);  O'Brien.  Why  Not  Ap^ 
pointed  Counsel  in  Civil  Ca#€#?  TTie  SwUi  Approach,  28  Ohio  St,  hJ,  1.  16-17  (1967); 
SUvanUm.  Waiver  of  Court  Co$ti  and  Appointment  of  Counsel  for  Poor  Persons  in  Cwil 
Cases  2  Val.  U.L,  Riv.  21,  53.54  (1967);  Weinitein,  77k  Poor*s  Right  to  Equal  Access  to 
the  Courts,  13  Conn.  L.  Riv.  651»  658  (1981);  Weir/tein.  OMt-Cutting  and  Streamlining 
May  Deny  Justice  to  tht  Poor,  N,Y.LJ.»  Mar,  30»  1981.  at  1.  coL  2.  It  has  baan  propoaad 
that  the  pro  bono  work  of  privaU  practitionara  ba  axUndad  on  a  compuliory  buia.  Moott 
Rule*  or  PnoruaioNAt  Conduct  Rule  6.1  (Propowd  Final  Draft  1981).  Rule  6,1  o(  tha 
Propoaed  Modal  Rulae  of  Profeaaional  Conduct  providaa: 

A  Uwyar  ihould  render  public  interaat  1h«1  etrvica,  A  Uwyar  may  diKharge  tWa 
reaponiibility  by  providinf  profeaional  aarvicae  at  no  fee  or  a  reduced  fea  to  par- 
•ona  of  Umitad  maana  or  to  public  aarvica  or  chariUbla  poupe  or  of|aniiationt.  or 
by  earvica  in  activitiea  for  improving  tha  law»  tha  Ugal  lyiUm  or  tha  Ugal 


Id.  See  generally  Roaanfeld,  Mandatory  Pro  Bono:  Historical  and  Constitutional  Pertptf 
tives,  2  Cajioozo  L,  Riv.  256  (1981);  Nota»  Court  Appointment  for  Attorneys  in  Cioil  Cases: 
The  Constitutionality  of  Uncompensated  Legal  Auistance,  81  Cotuii.  L.  R«v,  366.  367-72 
(1961), 

•'  IS  U.S.C.  i  3006A  (1976),  Tha  Criminal  Ju*Uca  Act  providaa,  inter  alia,  that  aach 
United  Sutaa  diitrict  court  shaU  place  in  opereUon  e  plan  for  fumiihinf  repraeenUUon  for 
indifenU  charged  with  certain  daeignatad  offenaaa.  Id.  RepraaanUtion  under  the  Act  in- 
cludea  counaal  as  well  aa  inveetigative»  eipert.  and  other  aervicaa  nec«aaary  for  an  adaquaU 
dafenta.  Id.;  see,  eg,.  United  Sutea  v,  Henderaon.  626  F.2d  247.  261  (5th  Cir,  1976)  (Crimi- 
nal Juetica  Act  reflacte  etrong  policy  to  funuth  counaal  and  aarvicaa  to  indigenU  •«  ^ 
place  such  defendanU  in  nearly  equal  poaition  with  defendant  who  can  pay);  Tyler  v.  Lark, 
472  F  2d  1077, 1079-80  (8th  Cix.)  (purpoaa  of  lUtuta  i«  to  protect  indigent  defendanU).  cert, 
denied,  BeUeneon  v.  Treaaurer  of  the  United  SUtee.  414  U^,  864  (1^73);  United  Sutae  v. 
TeU,  419  F.2d  131.  132.33  (6th  Cir.  1969)  (government  coopallad  under  eUtuta  to  provide 
peychlatric  evaluation  for  indigent  conUmplatinf  defenaa  of  tamporary  insanity). 
Article  18-8  of  tha  New  York  County  Law  provides  in  i>art: 
Tha  board  of  supervisora  of  each  county  and  tha  governing  body  of  the  dty  in 
which  the  county-ia  wholly  contained  ehall  place  in  operation ...  a  plan  for  pro- 
vidini'  counsel  to  persons  charged  with  a  crime ,  ,  .  who  are  financially  unable  to 
obtain  counaal  Each  plan  ahaU  alao  provide  for  inveetig ative.  eipert  and  other 
servicae  necaeaary  for  an  adequate  defenaa, 
N.Y.  Courrrv  Law  1  722  (McKinnay  1972  A  Supp.  1962), 

See  generally  Nih^n  k  WbaeUr.  Using  Technology  to  Improvt  the  Administratton 
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should  permit  swift  interchange  of  all  criminal  and  civil  informa- 
tion. It  would  be  helpful  if,  for  example,  a  judge,  state  or  federal, 
could  quickly  ascertain  the  number  of  cases  of  a  specific  type 
brought  by  a  particular  plaintiff,  or  in  which  a  certain  attorney  is 
serving  as  counsel,  or  the  length  of  an  average  sentence  for  a  given 
crime.  Storing  such  information  in  computerized  data  banks  would 
greatly  facilitate  access  to  it  and  would  enable  a  prompt  search  of 
all  federal  and  state  records. 

Bar  membership  and  discipline  provide  another  area  of  state* 
federal  interface.  Separate  requirements  for  admission  to  state  and 
federal  bars  are  unnecessary  since  admission  to  the  bar  is  essen- 
tially a  state  matter.*"  A  full  and  appropriate  bar  examination  is 
given  by  the  state,  and  law  school  courses  should  be  designed  to 
enable  studente  to  act  effectively  in  both  systems.  In  addition,  dis- 
cipline is,  for  the  most  part,  a  state  matter.  In  virtually  no  instance 
will  a  lawyer  be  excluded  from  the  federal  court  and  not  the  state 
system.  Since  the  state  has  a  comprehensive  admission  and  disci- 
plinary system,  it  is  common  practice  to  issue  an  order  to  show 
cause  why  a  lawyer  should  not  be  disciplined  by  the  federal  court 
when  he  or  she  was  disciplined  by  the  state  and,  except  in  a  few 
cases  where  the  state  decision  is  being  challenged,  to  order  the 
same  discipline  concurrently.  If  a  lawyer  acts  improperly  in  the 
federal  court,  absent  a  contempt  citation  or  other  sanction  under 
the  federal  rules,*^  any  delict  should  be  handled  by  the  state. 
Rather  than  strike  an  attorney  from  the  federal  rolls,  the  problem 
should  be  brought  to  the  attention  of  the  state  authorities,  leaving 
to  them  the  primary  disciplinary  function. 

Recent  federal  attempts  to  design  a  wholly  new  federal  admis- 
sions and  disciplinary  system,  it  is  submitted,  have  been  misguided 


of  Justice  in  tkt  Federal  Cof^rtt,  1981  B.Y.U.  L.  Riv.  669,  666. 

T«chnolofy  hu  thrM  g en«ral  ums  in  th*  courts.  Fint,  it  am  providt  nuuuic*- 
in*nt  tnd  operAtioni]  lupport,  •nablinf  court*  to  du\  h%iUt  with  the  iocrMMd 
•iie  tnd  complexity  of  their  ctMloAds.  Second,  it  can  speed  the  execution  of  rou< 
tine  Uilu  end  increeee  the  amount  of  ueeful  informetioa  evtileble  to  a  court  Fi- 
DalJy»  it  can  help  courte  accompUah  the  reeearch  and  planninf  taeka  neceesary  for 
the  proper  adminietration  of  justice. 
Id.  at  661;  $ee  Hifrnbotham,  Tkt  Trial  Baektog  and  Computer  Analyiii,  44  F.RJ).  104, 
106-10  (196S)  (diecuiiion^of  advantafee  of  computer  uee  in  court  lyBtemi);  Whittaker  k 
McDermotti  Computer  Technology  in  an  Appellate  Court,  64  Judicatum  73,  73  (1970) 
(feaeibility  of  a  court  of  appeala  uainf  a  computer  to  (ncreaee  effidency). 

In  re  Abrame,  621  F.2d  1094,  1106  (3d  Cir.)  (Roeenn,  J.,  ooocurring),  eert,  denied, 
423  U^.  1038  (197/$). 

See,  ex.  F»D.  R.  Civ.  P.  11. 
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as  a  matter  of  policy."  c  udicial  activity  for  its  own  sake  is  particu- 
larly undesirable  in  light  of  the  scarcity  of  judicial  resources  within 
both  systems.  Duplication  of  state  eflforts  should  be  avoided  mm 
much  as  possible. 

Another  administrative  factor  deserving  attention  is  jury  selec- 
tion. The  time  lost  in  New  York  state  criminal  trials  bf  cause  of 
the  virtually  unrestrained  use  of  voir  dire"  by  lawyers  is  well 
known."  The  trial  bar  strongly  has  resisted  the  federal  system  of 
questioning  by  the  judge  using  inquiries  suggested  by  counsel" 
Here,  as  in  other  areas,  the  federal  and  state  trial  jud.  :j  can  learn 
techniques  from  each  other,  modifying  them  as  differences  in  prac- 
tice require.  For  example,  some  federal  judges  are  currently  using 
magistrates  or  law  clerks  to  supervise  the  jury  voir  dire  while  the 


la  1975,  t  rtcommendition  wu  mad*  by  th%  JudicUl  Council  of  the  Second  Circuit 
tlut  the  Second  Circuit  dittrict  court*  tdopt  rulet  d««ifned  to  incre*f«  the  difficulty  of  td- 
miMioni  to  the  federal  b*r  and  to  improve  diwiplinary  prc^urt.  See  Adviaory  Committ^t 
on  PropoMd  Rulea  for  Admiaeion  to  PracUca.  Final  Report,  67  F.RD.  161, 161, 191  (1975). 
Some  of  the  propoaed  rulea  indudtd  an  incraaaa  in  raquirtd  Uw  echool  couiiea  and  an  eval- 
uaUon  before  a  Kreening  committaa  on  admiaeiona.  See  id.  at  167-72.  It  ha*  been  suf  f  eetad 
that  such  a  policy  aniount»  to  an  unjuitifitd  intarferanc*  with  the  Uw  ichool  curriculum  and 
i*  baaed  on  an  unreaaonable  a»eumption  that  attorney*  in  the  tUU  court*  art  lea*  qualifiad 
than  tho**  in  the  federal  court*.  WeinaUin,  Proper  and  Improper  Interaetioni  Between 
Bench  and  Uw  School:  Law  Student  Practice,  Law  Student  CUrhhip$,  and  RuUt  For 
Admbsion  to  the  Federal  Bar,  60  St.  John**  L.  R«v.  441,  451,  467  (1976). 

The  National  CenUr  for  SUU  Courta  define*  voir  dira  aa  "the  proceaa  by  which  pro- 
spective juror*  are  examined  to  daUrmine  their  luiubility  to  »erv«  on  the  caaa  at  hand.  lU 
purpoae  i«  to  uncover  prejudice*  and  ravaal  biaaaa,  in  the  hope  that  all  juroti  will  be  fair  and 
impartial  in  judginf  the  defendant"  NatX  Cwma  fom  State  Coum,  Faotti  of  na  Jury 
Syjtim  22  (1976).  . 

**  See  Coatantino,  AboU$h  Lawyert*  Voir  Dirt  of  Juries,  8  I-moATiON  6,  6  (Sprint 
1982).  Judfe  O)it*ntino  of  the  EaeUm  Di«trict  of  New  York  lUtad: 

The  lUU  courU  conium*  far  mora  time  in  voir  dira  than  their  federal  coun- 
terparta.  Foi  example,  jury  aelaction  now  conaumaa  ona«third  of  New  York  City 
court  time.  .  .  .  During  the  recent  iUta  trial  of  Jaan  S.  Harria,  who  wm  convictad 
of  murdering  Dr.  Herman  Tamowar,  the  author  of  The  ScandaU  Diet,  the  law- 
yer*  que*t!on«d  550  poa*ibla  jurora  over  thra*  waeka.  Durinf  tboaa  aame  thra* 
week*  in  the  U.S.  District  Court  in  Brooklyn,  I  ealactad  three  juriea  and  triad  a 
racketeering  caaa,  a  narcotica  caaa,  and  a  lonphoraman  caaa.  I  manaf  ad  to  aalact  a 
jury  acceptable  to  both  the  fovamment  and  tha  d»{%im  in  ona  of  the  *'Abacam" 
trial!  in  three  hours.  .  .  . 

When  lawyer*  rather  than  judfaa  aalact  juriea  it  ia  a  tima-conauminf  and  ex- 
pansiva  procedure. 

Id. 

Federal  Rule  of  CivU  Procedure  47(a)  and  Rule  of  Criminal  Procadura  24(a)  guide 
voir  dire  examination  in  federal  court  Under  theaa  rulea,  the  trial  judge  u  grantad  broad 
diKretion.  For  example,  under  both  tha  civU  and  criminal  rulea,  tha  trial  court  may  ex- 
amine the  papel  or  permit  tha  partie*  or  their  attorney*  to  conduct  tha  examlnatioii. 
Coatantino,  aupra  note  64,  at  5. 
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judge  handles  other  cases.  Some  state  judges  have  allowed  the  law- 
yers to  select  civil  juries  without  a  judge  being  present.  These  ideas 
merit  further  joint  evaluation,  and  participation  in  each  other  a 
training  programs  could  prove  useful.** 

It  is  also  apparent  that  the  two  systems  do  not  cooperate  in 
distributing  the  burden  of  jury  service.  Some  federal  jurors  com- 
plain that  they  are  called  to  serve  in  federal  court  shortly  after 
having  served  in  state  court,  and  vice  versa.  It  would  be  more  equi- 
table for  each  system  to  give  credit  for  recent  service  in  the  other.*^ 
Further,  it  appears  that  the  federal  juror  panels  in  the  Eastern 
District,  being  drawn  from  voting  rolls  alone,  may  not  be  as  repre- 
sentative  of  the  population  as  they  are  under  the  state  system, 
which  uses  other  sources  in  addition  to  voter  lists.  Perhaps  one 
data  base  from  which  to  draw  both  federal  and  state  jurors  could 
be  utilized,  thereby  saving  money  and  minimizing  juror  inconven- 
ience.  Legislation  may  be  required  to  achieve  this  result.** 

Another  facet  to  be  considered  is  the  utilization  of  expert  wit- 
nesses. New  York  State  has  expert  medical  witness  panels.**  Yet, 
use  df  these  state  panels  by  federal  judges  sometimes  is  denied  by 
the  clerk  in  charge.  It  seems  unreasonable  to  go  to  the  expense  of 
creating  duplicate  panels.  Similarly,  the  increased  courtroom  use  of 
statistics  augurs  the  eventual  establishment  of  groups  of  statistical 


The  F^dtral  Court*!  Cimiit  Conftrt oce  in  the  fall  of  1982  will  be  dieciMeinf  jury 
•election  end  uee.  SUU  Judfee  ehould  be  welcomed  end.  in  feet,  Preeidinf  Justice  Milton 
MoUen  of  the  Fint  Department  bee  been  invited  by  the  United  Sutee  Diitrict  Court  for  the 
EetUm  District  of  New  YorL 

^  See  Winkle,  iupra  note  31.  et  24S. 
The  proceee  of  eelectinc  citizeni  who  may  Mrve  ee  jurort  in  New  York  k  regukted  by 
the  provieione  of  the  New  York  Judidaiy  Law.  See  N.Y.  Jud.  Uw  ||  601-537  (McKinney 
1981  a  Supp.  198M982).  The  lUtuU  UiU  eeveral  poeaible  eourcet  from  which  the  namee 
of  elifible  jurort  may  be  aecertained,  includinf  lieU  of  utiliUee  lubKriUre,  motor  vehicle 
refi«tr«tion  UeU»  voUr  UaU  and  tax  aeeeetment  rolle.  See  W.  |  606  (McKinney  Supp.  IMI- 
1982);  9tt  alto  Comment,  ChatUniim  the  Juror  SeUetion  System  in  New  York,  36  Aul  L. 
R«v.  305.  311-13  (1972).  The  selection  under  tht  New  York  •ytUm  is  required  to  be  per- 
formed randomly.  See  N.Y.  Jtm.  Law  |  506  (McKinney  Supp.  1981-1982). 

The  federal  selection  plan  also  provides  for  a  random  eelection  from  either  the  voUr 
refistration  lisU  or  the  lisU  of  actual  voUrt.  See  28  U.S.C.  |  1863  (1976).  Such  a  sytUm  has 
bsen  criUciaed  as  being  lees  than  repreeenUtive  of  the  totel  populaUon.  See  J.  Van  Dyxi, 
Jimv  StutcnoN  Paocmim'^  24  (1977).  The  federal  courU,  however,  repeatedly  have  upheld 
the  validity  of  this  procedure.  See  Um'ted  Sutee  v.  Huber,  457  F.  Supp.  1221.  1231-32 
(S.D.N. Y.  1978);  United  Sutee  v.  Gaona.  445  F.  Supp.  1237,  1240  (W.D.  Tex.  1978). 

••  See  N.Y.  Jud.  LawI  148  a  (McKinney  Supp.  1981-1982).  For  a  recent  case  iUustrat- 
Ing  the  use  of  expert  medical  witnees  panels,  see  Virgo  v.  BonaviUa.  71  App.  Div  2d  1061, 
420  N.Y.SAi  804  (4th  Dept  1979),  aff'd,  49  N.y.2d  982, 406  N.E,2d  1069, 429  N.YA2d  166 
(1960). 
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expcrta  to  aid  the  court*-'*  Both  sUte  and  federal  courts  should 
share  in  this  resource  if  it  is  created* 

There  is  one  administrative  issue  that  causes  actual  and  po- 
tential problems  but  is,  most  likely,  not  susceptible  of  resolution 
by  state-federal  judiciai  councils.  There  are  differences  in  the  pay, 
ancillary  benefiU  and  duties  of  equivalent  personnel  in  the  state 
and  federal  systems  that  may  cause  intersystcs?  friction.  For  exam- 
ple, federal  probation  service  was  at  one  time  less  attractive,  and 
possibly  is  now  more  attractive,  than  sUte  service.  Federal  and 
state  reporters*  compensation  dijTeri/*  Although  these  factor*  may 
result  in  employee  dissatisfaction  or  cause  a  shift  in  employment 
from  one  system  to  the  other,  negotiating  wages  and  other  terms  of 
employment  is  so  complicated  ahready  that  perhaps  this  thicket 
should  be  left  unexplored  by  sUte-federal  judicial  councils. 

Cruunal  Jusncx 

The  final  topic  to  be  examined  is  the  arena  of  criminal  justice. 
A  number  of  the  problems  besetting  the  courts  in  this  area  may  be 
alleviated,  to  some  extent,  by  increased  sUte-federal  cooperation. 

There  is  growing  pressure  in  this  country  to  incarcerate  in- 
creasing numbers  of  felons  for  lengthier  periods  of  time.  Presently, 
there  are  over  350,000  prison  inmates  in  the  United  States.'*  In 


^  Smna  oomutDUton  h«vf  DoUd  tha  iocmMd  um  of  lUtUtics  In  Um  courU.  Set 
Brilnuiytr  k  Komhaum,  Rftntw:  QumrUiUtivt  Mtthodi  and  Legal  Deeitiotu,  46  U.  Cml  L. 
lUv  116,  116-17  (197S);  Cohn,  On  th€  Vt  of  StntUtia  in  Employment  DUerimination 
Cate$,  M IHO.  LJ.  4W.  493  (1960);  Curtk  k  WUton.  The  U$€  of  Statittics  and  StutUtieians 
in  the  Utiiction  Froce$$,  90  Juimmmici  J.  109»  110  (1979).  Som«  commtnUtori  •ttribuu 
thi«  to  "Urfw  numlMTt  of  Uchnic^  ditputM  Involvtof  probUmi  tudi  m  air  and  waUr  quaU- 
ty.  tha  tafaty  and  acooomica  of  ovclaar  ganaratora.  tha  darefulatlon  of  natural  gaa.  and  tha 
praaanoa  of  cardnoganic  aganU  J/i  tha  irorkplaoa  and  in  tha  kJtchan."  Brilmayar  ft  Koni- 
hauaar»  Mprm,  at  117. 

'»  Am  of  July  12, 1962,  court  raportara  In  tha  fadaral  aytUm  wara  lacaivini  aaianaa  rant- 
ing from  130,121  to  $33,133.  Suu  court  raporUra'  aalariaa  ranga  from  $26,763  to  36,960.  Sea 
Mamorandum  from  Robart  C.  Hainamann.  Chiaf  Daputy  Clark  of  tha  Offica  of  Court  Ad- 
miniatratioo  to  tha  Honorabla  Jack  B.  WainaUin.  Chiaf  Judga,  UniUd  Sutaa  DUtrict  Cour^ 
EaaUra  DUtrkt  of  Naw  Yoik  (July  12, 1962).  Thara  aia,  bowavar,  differancaa  in  faaa  aaraad 
from  tranacripU  and  in  tha  damMuk  mada  by  fadaral  and  lUU  judgaa.  nuking  compdriaona 

difficult.  . , 

^  Tha  Buraau  of  Juitica  Sutiatlca  raportad  a  priaon  population  of  369.009  in  thia  coun- 
try la  1961.  Court  Newe  Roundup,  21  JuDOia'  J.  1. 1  (1962).  Thia  conaUtutad  a  racord  to- 
craaaa  of  IZl  parcwit  in  tha  total  numbar  of  inmataa  in  lUU  and  fadaral  inatituUooa,  id, 
Thaaa  figuraa  indudad  an  inctvMa  of  16  parcMit  in  tha  numbar  of  fadaral  priaonara,  thua 
anding  a  3.yw  dadina  in  tha  fadaral  priaoo  population.  Id.  at  46.  Tha  figuraa  aUo  indicata 
wkU  variationa  Aiong  tha  lUtaa  in  tha  paroantaga  of  dianf  a.  Tha  parcantaga  rangad  from  a 
low  of  -0.9  parcant  for  Midiigan,  tha  only  aUU  to  ahow  a  dKlina  in  priaon  popuUUon  ovar 
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fact,  we  now  imprison  a  larger  percentage  of  our  population  than 
»ny  other  western  nation."  The  states  are  not  building  prisons 
rapidly  enough  to  handle  these  increasing  numbers."  In  case  after 
case,  the  federal  courts  have  intervened  to  reduce  overcrowding  in 
•tate  jails  and  prisonf ,»  which,  in  turn,  has  a  direct  impact  upon 

tb.  period  .tudied.  to  .  hirh  of  +  2<.8  pTCDt  for  AUUm..  Full  Hou»t  in  America'.  Pris- 
oru,  VS.  Niwi  k  Wowj)  R».,  Miy  17,  1982,  it  17. 

"  Th«  American  IntUtuU  of  Crimiiul  JuiUc.  hu  reporUd  Uut  our  naUoiul  nte  of 
lflc«cer.t.on  of  250  p«ople  p.r  100.000  ii  .urpMMd  only  by  two  mdu.trUlii«d  naUon., 
i-mely.  South  Afnc  (400  p.r  100.000)  wd  the  Soviet  Union  (391  per  100.000).  lUwU.  Cn- 
»t,  or^  Cutbacks  Stir  Fresh  Concern*  on  Nation',  PrUon,,  N.Y.  Tmm,  Jul  6. 1982.  .t  Al. 
^  1.  BIO.  eoL  1  A  eonip«ri«)n  of  the  in«rceriUon  rit«  in  other  we«Um  naUoni  thowwl 
Uut  the  r.U  in  C«.d.  i.  U«  tlun  on..hdf,  in  Britain  1«m  th«.  one-UuKi.  «d  in  wZ* 
Crnitny  !«•  thw  oneKjiurter  of  the  riU  in  the  United  Sutet.  Id.  it  BIO.  eoL  Z 

„f  I9n  J'^U'  T  ^'^"'^  ""^        P'^"       then  holdinf  .  totd 

of  320.000  uunit«.  Thu  figure  exceeded  the  lUted  total  ftiton  cpecity  by  almoet  100.000 
Buliint  Pruom  Bracint  for  New  Dieorden,  U.S.  Newi  &  World  Rw..  June  8  1981  at  3l' 
In  that  lune  article  it  wu  reports!  that  at  laaat  70  new  .UU  f,ciUU..  wer.  than  undei 
eonttructjon  and  100  nort  wera  in  tba  plann!n(  itafe.  Id. 

Obvioutly  one  major  factor  pr«ventin«  the  conitrucUon  of  new  faciUtiat  ia  their  coat 
The  coat  of  conatrucUon  ba*  baen  eatimated  to  be  from  $30,000  to  $100,000  par  bad  Paar 
fleoian  Paw/  ^  ,o  State  JaiU  and  Sterner  Urn.  N.Y.  Timaa.  Au,.  18. 1981.  at  Al.' 
«,  manmum  aacurity.  $30,000  to  $50,000  for  medium  aecurity)-  id.  Aor 

n.  1982.  at  A26.  col  4  (letUr  to  the  Editor  from  Robert  Gan,i.  ExacuUv.^^,.^': 

^*^'^  ^  »"»'<»0  P«'  W).  It  ba.  bUn  .u,. 

caatad  that  the  federal  »ovemment  provide  financial  aaautance  to  the  iUtaa  for  the  purpoae 
of  conatnictin,  new  f.ciUUea.  The  Unitad  Sute.  Attorney  General'!  Tuk  Forca  on  Vidant 
Cnma  recommended  in  iu  final  report  that  the  federal  »ovemment  make  M>me  $2  billion 
avaJable  to  the  lUtea  for  conatruction  of  priaon  f.dUUaa.  U.S.  Dw't  or  Juanc«,  Attornjy 
Gi*«iWL  a  T«K  FoRCl  ON  VioLiNT  CwM  10. 19-20  (1981)  (hereinafUr  cited  u  Rnal  Rsp  1 
One  of  Praaident  Reafan'i  top  adviaen,  Edwin  Maeae  III,  haa  conceded,  howavar.  that  tb« 
MeraJ  »ovemment  cannot  afford  to  foUow  thia  raconunendaUon.  Rawb,  aupro  noU  73  at 
BIO,  COL  1.  ' 

In  coDtrait  to  th«  Attorney  Gaoeral'i  taik  forca.  the  American  Bar  AaaocUUon'i  taak 
force  on  mme  u  reported  to  have  concluded  that  buildtnc  new  priaona  wiU  not  help  raduoe 
^"'^  ^'"^  ^'^'♦^^  Natl  LJ..  Jan.  11.  IMIL  at  7 
col  L  The  ABA  roup  uid  that  buUdinff  new  priaona  ahould  ba  a  low  priority  in  noet 
•tatea,  which  ihould  concentraU  more  on  finding  alUmaUve  ways  of  handling  non-violant 
K  f   r*  i  It  haa  alao  been  euifetted  that  the  ba.ic  problem  i.  not  money 

but  «ther  the  unwillmrneM  of  the  people  to  accept  priaona  in  their  neifhborhooda.  McQuia- 
ton.  Why  Jaxl  Crowding  U  So  Hard  to  Curt,  N.Y.  Timaa,  May  2.  1982.  |  21.  at  1  For  a 
fineral  ducuuion  of  the  problem  of  priaon  ovarcrowdinf ,  eaa  Liaber.  The  American  Pmon: 
A  Tindtrbox,  N.Y.  Timea,  March  8,  IWl,  f  6  (Mafatine),  at  26. 

^  At  the  and  of  IMO.  a  total  of  28  lUtea  and  the  Diitrict  of  ColumbU  wera  ordarad  by 
federal  couila  to  raduca  the  gvercrowding  in  their  corracUonal  facUiUaa.  Btnuuu  or  Jutna 
STATirnca,  Piti*o«i«  m  1980,  at  1  (1981).  By  the  end  of  1981.  there  were  31  .uiae  imder 
•uch  order*,  and  37  lUtae  In  lit^faUon  concarninf  priaon  condiUont.  Court  Ntwt  Roundup 
r^^l  fif^Ju  •  Intervention  peniiU  daapiU  the  holdinff  of  the  Supreme 

ODurt  that  the  houiinf  of  two  priaonen  In  a  iin<le  caU  in  an  Ohio  correctional  facility  did 
»ot  conatituU  cruel  and  unuaual  puniahmant  for  purpoaea  of  the  eif  hth  and  fourteenth 
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state  court  bail,  sentencing  and  parole  practices.  The  solution  to 
this  problem  does  not  lie  with  state  and  federal  judges  alone.  State 
judges  and  parole  boards  art  caught  between  the  federal  judic>ary*« 
mandates  to  reduce  overcrowding  and  the  state  legislators'  failure 
to  allocate  funds.  Federal  army  bases,  old  civil  and  conservation 
corps  camps,  and  other  facilities  could  be  made  available  to  meet 
the  states'  needs  in  this  area,  particularly  when  juvenile  offenders 
are  involved.''* 

When  prisoners  are  convicted  in  both  state  and  federal  court, 
joint  sentencing  problems  may  arise.  The  federal  judge  who 
sentences  after  a  state  sentence  is  imposed  can  recommend  to  the 
United  States  Attorney  General  that  the  sentence  be  served  in  the 
state  system,  if  he  wishes  the  sentences  to  rtin  concurrently."  He 

•mendmenU.  Rhode,  v.  Chapman.  452  U.S.  337,  34S-49  (1981),  At  recenUy  Decembtr  23, 
1981,  New  York  Suu'i  motion  for  •  deUy  of  •  federal  judie'i  order  to  remove  550  priaonera 
from' the  Rikera  IiUnd  Ho\m  of  DeUntion  for  Men  waa  jtenied.  N.Y.LJ.,  Dec  23,  19S1.  at 

^'  In  iU  final  report,  tha  Attorney  Ganeral'e  Taak  Korea  on  Violent  Crime  made  the 
foUowinf  recommendation:  ,    . , 

The  Attorney  General  ehould  work  with  the  eppropriaU  f  ovemmental  autbontiea 
to  make  avaiUble,  aa  needed  and  where  feaaible,  ebandoned  mUitary  baaea  for  ua© 
by  iUtee  and  localitiea  aa  correctional  fecilitiea  on  an  inUrim  and  emerf  ency  basia 
only.  Further,  the  Attorney  General  ehould  work  with  the  epproprieU  fovemmen- 
tal  authoritiea  to  make  avalUble.  aa  needed  and  where  feaeible,  federal  property 
for  uta  by  sUtaa  and  localitiea  aa  sitae  for  correctional  fecUitiaa, 
Final  R«f.,  tupra  noU  74,  at  10  (footnoU  omitted).  A  recent  GaUup  PoU  indicataa  that  76 
percent  of  the  American  People  favored  the  Reagan  adminiatreUon'e  propoaal  to  permit 
•Utee  to  uae  ebandoned  military  baaea  to  house  their  priaonera.  N.Y.  Timea,  Apr.  6,  19S2, 
et  A 18,  col.  3.  The  SUU  of  New  Jeraey  already  haa  arranfed  to  leaaa  the  former  etockade  at 
Fort  Dix  from  the  federal  fovemment  N.Y.  Timea,  Mar.  25,  1982,  at  BIO,  coL  3.  The  naw 
fecility  will  eccommodaU  a  total  of  500  priaonera  preaanUy  housed  in  overcrowded  county 
iaila.  N.Y.  Timea,  May  14,  1982,  at  B2,  coL  6. 

»  Two  sectiona  of  TiUe  18  of  the  United  SUtee  Code  have  been  inUrpreted  aa  praclud- 
in*  a  federal  judge  from  ordering  that  a  federal  sanUnca  be  served  concurrenUy  with  a  sUU 
senUnca  See  18  U.S.C.  ||  3568, 4082  (1976).  The  relevant  part  of  section  4082(a)  providaa: 
A  person  convicted  of  an  offense  against  tha  United  SUtaa  shaU  be  committed,  for 
such  term  ok*  impriaonment  aa  the  court  may  direct,  to  the  cuatody  of  tha  Attorney 
General  of  the  United  Sutaa,  who  ehaU  deaignaU  the  pUce  of  confinement  where 
the  sentence  shall  be  served. 
18  US C.  I  4082(e)  (1976).  This  sUtuU  clearly  givaa  tU  Un-ted  SUtaa  Attorney  General, 
and  not  the  federal  judge,  euthority  to  deUrmine  where  e  particular  sanUnce  will  be  servwL 
It  has  alao  been  inUrpreted  aa  indirecUy  denying  the  federal  judge  power  to  order  that  a 
federal  senUnce  be  served  concurrenUy  with  a  previously  impoaed  sUU  senUnce.  See 
UniUd  SUUa  v.  MJintyre,  271  F.  Supp.  »1,  999  (S.D.N.Y.  1967),  oif'd,  396  F.2d  859  (2d 
Clr.  1966),  cert  denied,  393  U.S.  1064  (1969).  The  Mclntyrt  court  sUUd: 

It  ia  fundamenul  Uw  that  under  18  U.S.C.  f  4082  the  Court  haa  no  power  to  order 
e  Federal  aenUnca  to  run  concurrently  with  a  prior  SUU  sanUnca  since  thia  m 
effect  would  be  a  deeignaUon  of  tha  place  of  confinement,  a  matUr  excluaively 
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cannot,  however,  extend  the  prisoner's  time  in  the  state  peniten- 
tiary, nor  can  he  designate  service  of  both  sentences  in  his  own 
system.  A  state  judge  may  take  a  prior  federal  sentence  into  ac- 
count in  sentencing  on  a  state  charge,  but  he  cannot  recommend 
service  of  the  state  sentence  in  a  federal  institution.'*  Cotmsel  in 
the  two  cases  are  often  different,  and  the  defendant  may  not  be 
fully  and  fairly  treated  in  either.  Joint  sentencing  by  state  and  fed- 
eral judges,  perhaps  after  consultation  with  one  another,  some- 
times would  be  more  satisfactory.  Coordination  of  correctional  and 
parole  decisions  obviously  would  aid  in  this  regard. 

Another  area  that  would  profit  from  judicial  cooperation 
would  be  probation  services.  When  both  state  and  federal  authori- 
ties have  jurisdiction  over  the  same  prisoner,  the  probation  and 
parole  authorities  of  each  are  called  upon  to  perform  similar 
tasks.'*  The  two  systems  should  share  probation  reports  in  order  to 


within  th%  provinct  of  the  AttoriMy  G«D«r«l.  Tbt  MnUncin/  Court  k  only  autbor- 
is«d  to  rtcomraend  •  pUc«  of  d«t«ntion  which  th«  Attomy  G«ner«]  it  fm  to 
Accept  or  rejtct  And  whilt  th«  Attorney  General,  in  practice,  fenerally  :cllowt  the 
recommendetion  of  the  Court,  be  i«  under  no  duty  to  do  to.  Thui  .  .  .  e  pant  of 
concurrency  (iiitinf  from  the  dttifnetion  of  pUce  of  aentence)  it  a  matter  of  pace 
rather  than  a  matter  of  rif  ht.  It  arieee  from  the  combination  of  the  aentencing 
judc«*«  recommendation  and  the  Attorney  General'e  adherence  to  that  jud(e*e 
euffMtion. 

271  F.  Supp.  at  999-1000  (ciuUona  omitted);  cccorrf  United  SUtM  v.  Janiec.  605  F.2d  9S3. 
987  (3d  Cir.  1974)  ("[ajlthouih  the  Attorney  General  may  'daaiffnaU  at  a  place  of  confine* 
ment  any  available,  euiteble,  and  appropriate  inatitution  or  facility,  whether  maintained  by 
the  Faderal  Government  or  otherwiae/  IS  U.S.C.  1 4082(b),  a  federal  court  hat  no  authority 
to  daiipuU  'a  place  of  confinement'  cert,  dtnied,  420  US.  948  (1975);  Joelin  v.  Moeclcy, 
420  F.2d  1204,  1206  (10th  Cir.  1969). 

Thia  aame  concluaion,  that  a  federal  judf  e  dote  not  have  the  power  to  order  concur- 
rency betwaen  a  federal  and  aUU  aenUnce,  alao  haa  been  reached  on  the  baaia  of  aection 
3568.  That  section  providae: 

The  sentence  of  imprisonment  of  any  parson  convicted  of  an  offenae  shall  com- 
mence to  run  from  the  date  on  which  euch  person  is  received  at  the  penitentiary, 
reformatory,  or  jail  for  aervice  of  auch  aentence.  ...  No  aentance  shall  preecribe 
any  other  method  of  oomputinf  the  term. 
18  U.S.C.  I  3568  (1976).  In  United  SUtM  v.  Allen,  588  F.2d  183  (5th  Cir.  1979),  the  court 
held,  on  the  baaia  of  thia  etetute,  that  the  district  court  had  not  been  empowered  to  order 
that  the  federal  aentence  be  aerved  concurrently  with  one  previoualy  impoeed  by  the  atata. 
Id.  at  185. 

"  SauUbury  v.  United  SutM,  691  F^  1028, 1035  (5th  Cir.),  cert,  denied,  444  U^.  857 
(1979). 

**  In  ftnaral,  a  Judf  a  may  place  an  offender  on  some  form  of  probation  in  lieu  of  impo- 
sition of  incarceration.  See  generally  Sentencinit  FaroU  and  Probation,  70  Geo.  LJ.  721, 
763*70  (1981).  A  crucial  factor  in  euch  a  decision  is  the  input  receivad  from  probation  aer- 
Wcee.  See  R.  HjtNNfNoasN,  Proiation  and  Pakols  32  (1981).  Aside  from  eupervisinf  the 
tenna  of  probation,  a  mi^or  role  of  probation  aervicea  k  the  preparation  of  the  preeonUnce 
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avoid  duplication  of  research,  since  the  investigative  efforts  of  pro- 
bation services  in  preparing  background  reports  are  costly  and  in- 
trusive. There  is  no  need  to  investigate  and  describe  the  same  de- 
fendant twice.  At  the  moment,  the  federal  probation  system  in  the 
Eastern  District  probably  has  more  high  quality  resources  availa- 
ble than  the  state  system,  and  there  is  no  reason  why  the  state 
could  not  make  greater  use  of  the  federal  reports.*^  Certainly, 
oourta  and  probation  services  could  frame  their  orders  so  that  each 
probation  system  could  operate  as  agent  for  the  other  in  supervi- 
sion, training  and  charging  probation  violations.  The  Eastern  Dis- 
trict Chief  Probation  Officer  has  indicated  that  cooperation  with 
state  probation  services  already  is  quite  advanced.*^ 

A  final  area  of  federal-state  interplay  in  the  criminal  justice 
system  is  federal  civil  review  of  state  criminal  prosecutions.  State 
criminal  defendants  frequently  bring  collateral  attacks  on  their 
criminal  arrests  or  convictions  before  exhausting  their  state  reme- 
dies. When  such  attacks  are  leveled,  there  as  the  danger  that  a  fed- 
eral court  will  grant  discovery  in  a  civil  rights  suit  which  would 
interfere  with  the  state's  pending  criminal  prosecution."  These  is- 
sues are  among  the  most  sensitive  in  the  criminal  law  area."  Bear 


iovMtifiUoD  wport  Set  id.  tt  11.  Tht  pwMntenct  report  conUin.  btcktTound  informaUon 
on  ih%  offender,  such  «  hi*  prior  record  or  aiuncUl  condition,  which  u  deiifned  to  enifaU 
th«  judie  to  taiior  the  »enUnc«  to  the  defendant  See  id  at  32.  .   ,  . 

-  Two  iUU.federtJ  judicltJ  counciU  (Virjini*  and  Maryland)  apparenUy  have  adoptad 
prortmi  providinf  for  tha  exchanft  of  prewnUnc*  reporU  betwMn  eUU  and  federal  pro- 
bation  offictn. 

•*  See  $upn  nota  30.  ,  . 

-  It  muit  ba  borne  in  mind  that  inUrferanca  by  a  federal  court  with  proceedinn  m  a 
•UU  court  U  vioUUva  of  the  federal  abeUnUon  doctrine.  See  Younger  v.  Hame.  401  U^. 
37  43  (1»71)  In  Younier,  the  Court  eUtad;  "Since  the  befinninf  of  thu  country  •  hietory 
Co'nfTee.  hae,  eubject  to  few  excapUon..  manifaetad  •  dteira  to  permit  eUta  courU  to^ 
•UU  caeea  free  from  inUrferenca  by  federal  courta.**  Id.  Thu  lame  policy  of  nomnUrfer- 
enca  with  sUU  procaadinp  i*  the  baei*  of  the  eihauiUon  doctrine  m  the  area  of  federal 
habeae  corpui.  Set  infra  noU  86  and  accompanyinf  Uxt    The  Supreme  Court  hai 

*"^*Ai*itwould  be  une^emly  in  our  dual  lyeUm  of  f  ovemment  for  a  federal  dietrict 
court  to  upeet  a  sUU  court  convicUon  without  an  opportunity  to  the  sUU  courta 
to  correct  a  coniUtuUonal  vioUUon,  tha  federal  courU  »ou«ht  a  meana  to  avoid 
such  coUielone.  SoluUon  was  found  in  the  doctrine  of  comity  between  courU.  a 
doctrine  which  teachee  that  one  court  ehould  defer  action  on  caum  properly 
within  iU  juriediction  untU  the  courU  of  another  toveiaifnty  with  concurrent  pow- 
en,  and  already  cocniiant  of  the  liti|aUon.  have  had  an  opportunity  to  paM  upon 
the  matUr. 

Darr  v.  Burford.  339  US.  200.  204  (1960)  (footnoU  omitud).       ^  ^         .  „ 

5**  NeU.  Habeas  Petitiom  with  Exhaiuted  and  Untxhautted  Claimt.  Speedy  Re- 
Uiuf.  Comity  and  Judicial  Efficiency,  67  B.U.L.  Rtv.       871-72  (1977);  $ee  aUo  HopWnt. 
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in  mind  that,  in  the  recent  case  of  Rose  v,  Lundy^*  the  Supreme 
Court,  in  its  desire  to  reduce  the  repetition  of  habeas  corpus  at- 
tacks upon  state  convictions,  perhaps  went  too  far  by  adopting  a 
total  exhaustion  rule.**  Petitioners  now  are  required  to  exhaust  all 
state  claims  in  a  petition  before  those  already  exhausted  can  be 
considered  by  the  federal  court.  In  many  cases,  rather  than  sending 
the  prisoner  back  to  the  state  to  exhaust  a  plainly  nonmeritorious 
claim,  it  might  save  the  time  of  both  court  systems  if  the  federal 
court  were  to  resolve  all  issues  at  once.  Justice  Hopkins  has  sug- 
gested the  establishment  of  a  data  bank  which  would  keep  the 
records  of  the  prisoner's  various  petitions  available  to  assist  both 
sUte  and  federal  judges  in  dealing  with  collateral  attacks  upon 
convictions.**  He  concluded  that  ''the  possibility  of  tension  be- 


Ftderol  HabtoM  Corpus:  Eatini  the  Tttuion  Betwttn  Statt  and  Ftderal  CowU,  44  fix 
John's  L.  R«v.  660,  665  0,34  (1970)  ("an  appM]  is  whtn  one  court  W  uksd  to  show  iu 
mUmpt  for  anotbsr**}.  f 
•*  102  S.  Ct  1196  (1962). 

••  /rf.  at  1199.  Th*  cMe  of  Rose  v.  Lundy  involvsd  s  mixsd  petition  for  lubsss  corpus, 
that  is,  s  petition  containing  st  lesst  one  claim  as  to  which  the  applicant's  sUte  reuediss 
had  been  ezhsusted  and  st  least  one  ae  to  which  they  hsd  not  The  exhaustion  rule  requiies 
that  each  claim  be  exhausted  before  n-  considered  by  s  federsJ  court  Stt  28  U.S.C.  { 
2254(b)  (1976).  At  the  time  Rose  v.  Lundy  was  decided,  there  existed  e  conflict  among  the 
drcuiU  as  to  whether  the  exhausted  claims  preeented  in  e  mixed  petition  should  be  coasid* 
ered.  The  mi^ty  of  drcuiU  hsd  held  that  the  exhausted  claims  should  be  addreseed. 
Tylsr  V.  Swenson,  433  P.2d  611,  614  (8th  Cir.  1973);  Hewett  v.  North  Carolina,  415  F.2d 
1316, 1320  (4th  Cir.  1969).  Two  circuiu,  however,  hsd  adopted  the  more  demanding  total 
exhaustion  rule,  requiring  that  the  court  dismiss  all  claims  preeented  in  •  mixed  petitkm. 
Stt  Gsltjeri  V.  Wainwright,  582  F.2d  348, 365  (5th  Cir.  1978)  (en  banc);  Gonsales  Stooe, 
546  F.2d  807,  810  (9th  Cir.  1976).  Adopting  the  more  stringent  total  exhaustion  rule,  the 
Roee  V.  Lujidy  Court  held:  "[BJecause  a  total  exhaustion  rule  promotes  comity  and  doee  not 
unreasonably  impair  the  prisoner's  right  to  relief, ...  a  district  court  must  dismiss  habeas 
petitions  containing  both  unexhausted  and  exhausted  claims."  102  S.  Ct  at  1206  (footnoU 
omitted).  Notwithstanding  the  holding  in  Roee  v.  Lundy,  the  precise  degree  of  exhaiMtioo 
Mceesary  remains  to  be  teen.  In  his  concurring  opinion,  Justice  Blsckmun  noted  that  the 
two  circuiu  that  already  had  adopted  the  total  exhauition  rule  did  allow  exoeptioos.  Id,  at 
1209  n.7  (Blackmun,  J.,  concurring).  Similarly,  Justice  Brennan  obeerved,  in  an  opinion  ren* 
dered  1  month  afUr  Roee  v.  Lundy,  that  the  Court  was  already  ignoring  tto  own  total  ax* 
hausUon  rule.  Engle  v.  Isaac,  102  S.  Ct  1558, 1578  (1982)  (Brennan,  J.,  dissenting).  JusUce 
Brennan  remarked  that  *'[i]n  scarcely  a  mooth,  the  bloom  k  off  the  Rott,**  Id, 
(Brennan,  J.,  dieeenting). 

Hopkins,  $upm  noU  13,  at  671.  The  Attorney  General's  Task  Force  on  Violent  Crioe 
recently  came  to  a  conclusion  similar  to  that  of  Justice  Hopkins  in  a  report  written  some  10 
yeart  afUr  th'j  Hopkins  article.  The  report  sUtes: 

Criminal  history  information  is  vital  to  optimum  performance  of  the  criminal  jus* 
tice  syiUm.  The  police  need  adequaU,  accuraU  information  for  the  prevention 
and  investlgetjon  of  criminal  activity  and  for  the  apprehension  of  criminal  offend- 
en;  prosecutors  And  the  judiciary  need  such  information  for  bringing  offenders  to 
Justice;  courts  need  additional  information  to  deUrmlne  appropriaU  senUnces; 
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twc«n  the  two  systems  can  be  lessened  by  opening  the  channels  of 
communication."" 

Undoubtedly,  other  areas  of  tension  exist  Most  can  be  re- 
solved, however,  through  common  courtesy  and  consideration  of 
the  needs  of  other  judges,  lawyers  and  litigants.  As  to  these  mat- 
ters, the  state-federal  judicial  council  may  prove  particularly  useful 
in  exposing  points  of  friction  and  providing  methods  for  greasing 
the  gears  of  our  judicial  systems.  A  great  deal  can  be  accomplishefi 
on  a  personal  level  as  federal  and  state  judges  invite  each  other  to 
their  conferences  and  establish  closer  social  and  professional 
relationships. 

Conclusion 

The  American  system  of  justice  should  be  considered,  when- 
ever possible,  as  an  integrated  whole  designed  to  meet  the  needs  of 
all  the  American  people.  In  both  the  criminal  and  civil  spheres, 
states  must,  and  should,  continue  to  handle  the  overwhelming  bulk 
of  cases.  Nevertheless,  various  methods  for  eflfectively  utUizing 
joint  resources  can  be  developed.  This  may  require  partial  elimina- 
tion of  the  distinction  which  cunently  exists  between  federal  and 
state  courts,  and  may  raise  constitutional,  legislative,  and  practical 
difficulties.  Such  methods,  however,  are  well  worth  investigation 
with  a  view  toward  creating  a  cooperative  federal-state  system  of 
justice. 

The  primary  responsibility  for  better  coordination  resta  with 
the  legislature  since  it  can  provide  a  more  rational  division  of  juris- 
diction and  substantive  law.  The  executive  branch,  moreover,  par- 
ticularly prosecutors  and  police,  must  cooperate  in  allocating 
prosecutorial  roles  in  order  to  prevent  a  breakdown  of  both  federal 
and  state  systems  of  criminal  justice.  Judges,  however,  can  en- 
courage this  process  through  their  influence  as  members  of  the  le- 
gal community.  Occasional  decisions  that  slightly  modify  the  law 
so  as  to  eliminate  sources  of  friction  between  state  and  federal  law 
officers  also  may  be  helpful  In  the  main,  however,  the  judiciary 
has  the  minor  role  of  adhering  to  rules  of  etiquette  that  permit 


and  corrtctiouSl  agiDdM  n-d  it  to  ^Uct  proper  coiT«cUon«l  profram*. 
fiWAL  R«p.,  wprfl  noU  74,  At  S7.  Th%  Uik  forct  did  not  tctUAUy  rtconuntnd      cmUon  of 
ft  uUooftl  dftU  bftM,  howtvtr,  UcftUM  tlUnuUv*  lyiUm*  foe  mftkioi  wch  informfttioii 
ftviikblt.aj«  ftlmdy  b«lDf  tMUd.  Id.  ftt  09. 
HopkuM,  Mprs  DOU  S3,  ftt  S74. 
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members  of  the  two  judicial  establiihments  to  cooperate  with  a 
minimum  of  annoyance  and  interference  and  a  maximum  sense  of 
pleasure  in  jointly  serving  the  bar  and  public. 
As  Profeaor  Winkle  observes: 

The  state-federal  judicial  councU  experiment  is  instructive 
for  courts  and  federalism.  It  suf f ests  in  part  that  the  interfovem- 
mental  process  best  achieves  f  oaIs»  at  least  modest  ones,  through 
cooperation,  not  competition.  Separatism,  isolation,  and  noncom- 
munication undermine  interjudicial  harmony.  Within  a  frame- 
work of  interdependence,  there  is  a  distinct  need  to  understand 
and  to  accommodate  the  federal  and  sUte  interesU  whenever  pos- 
sib^.  ...  [A]  complete  view  of  judicial  federalism  cannot  be  con- 
fined to  sUtutory  rules  and  judicial  decrees  alone.  The  interplay 
of  individual  actors  is  a  nscessary  dimension  of  that 
relationship.** 

Joint  training  sessions*  invitations  to  each  other*s  conferences  and 
the  State-Federal  Judicial  Council  can  assist  in'improving  the  abil- 
ity of  state  and  federal  judges  to  provide  the  public  with  more  ef- 
fective justice.  At  the  same  time,  it  must  be  emphasized  that  **Our 
Pv^deraliim"^  and  a  sensitivity  to  intrusion  on  state  courts'  inter- 
tBi  in  enforcing  state  laws»  should  not  impede  the  prompt  vindica- 
tion of  federal  constitutional  rights  by  simple  and  economical 
procedures. 


WinkU,  $upm  boU  31,  At  262, 
**  CbariM  AlAn  Wright  dtBnm  "Our  FidmlWrn**  m  ih»  doctxm  «Srhkh  imdm  tlMt 
Mvral  courta  muit  rtfnun  from  bMrinf  ooottitutioDal  dudWncM  to  tUU  action  undtr  etr- 
taiD  orcunutAACM  in  which  M%nl  Action  k  rH*»M  m  «n  improptr  intrudon  on  tht  right 
of  A  tUU  to  tnforc*  iU  Iawb  in  Ht  own  courta,-  C.  Wuoirr,  mprm  imHa  1,  |  52A,  mt  22S. 
Ju«tJc«  Black  rvfanad  to  ''Our  FadmUam**  m 

(TJba  coocapt .  .  .  rapraaant[ing] .  .  .  a  aytt«n  in  wfaid)  thm  fa  aaiMiUvity  to  Uia 
lagitimaU  inUratta  of  both  SUU  and  National  GovammanU,  and  in  which  tha 
National  Govammant,  aniioua  though  H  My  ba  to  vindicaU  and  protact  fadaral 
rigbU  and  fadaral  inUraiU,  aiwayi  andaavova  to  do  ao  in  waya  that  will  not  unduly 
intarfera  with  tha  UgitlmaU  activitiaa  of  Uia  SUtaa,  It  ahould  aavar  ba  forgottan 
that  this  slogan,  'Our  Fadaraliam,'  born  in  Uia  aarly  atruaUng  days  of  our  Union 
of  Sutaa,  occu^ita  a  highly  important  pUoa  in  our  Natioo'a  hiatocy  and  iU  Aituia, 
Youngar  v.  Harris,  401  UA  S7,  (1171). 
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REFORM  OF  FEDERAL  COURT  RULEMAKING 
PROCEDURES* 

JACK  B.  WEINSTEIN** 


Introduction 


The  subject  of  this  study  is  court  control  of  court  practice  and  related 
matters  through  court  promulgated  rules.  Rulemaking^  powers  are  bemg 
exercised  increasingly  by  national,  state  and  local  courts.  Court  rules  have 
much  the  same  form  and  effect  as  legislative  enactments,  they  control  all 
litigation  falling  within  their  ambit,  they  are  subject  to  mterpretation;  and 
they  may  be  declared  invalid  if  found  to  be  unconstitutional,  or  in  conflict 
with  legislation.  In  most  instances  the  legislature  has  power  to  amend  or 
reject  rules  adopted  by  a  court. ^  In  other  instances  rules  adopted  by  a  court 
or  judicial  body  form  an  amalgam  with  statutory  provisions  adopted  by 
the  legislature,^ 

•  This  Article  IS  based  on  a  senes  of  lectures  dehvered  M  the  Law  School  of  Ohio  Suie 
University  in  the  Spnng  of  |976  The  ground  covered  in  the  Article  will  be  developed  m  more 
detail  in  a  book  by  the  author  to  be  published  by  the  Ohio  University  Press  in  1977  The 
author  IS  grateful  for  the  assistance  of  William  BonviIIian  of  the  Connecticut  and  Washington 
U  C  .  bars  Dcnise  Cote  and  Keith  Secular,  both  of  the  New  York  bar,  have  assisted  m 
gaihenng  material  and  have  made  editorial  suggestions, 

P.cflrn1?!^"^l  ^f^S^^^'oSS^"?^!^  University  School  of  Uw,  United  States  Distnct  Judge. 
Eastern  Distnct  of  New  York.  B.A  .  Brooklyn  College.  1943,  LL.B..  Columbia  University, 

i.«  V  "Ru'cmaking'  is  sometimes  used  to  refer  to  significant  reformulation  of  decisional 
F^rt  ufii  tuf'^c'u^^l^^^l'^^^i?^  ^^^^  Making  in  Law  and  the  American 
indud^  Schwartz  ed  1976)  As  Professor  Hazard  uses  the  term,  rulemaking 

—the  procedures  used  by  courts  and  agencies  performing  adjudicative  functions  in 
adopting  rules  of  procedure  and  rules  governing  their  own  internal  administration. 
— ine  procedures  used  by  appellate  courts  when  they  contemplate  significant  refor- 
moiation  of  decisional  law. 
Id  at  87  The  term  is  not  used  in  that  sense  in  this  Article. 

ihi^  iyf, .RI*'^'^^  opposed  to  adjudication  is  not  discussed  m 

f  nnv^n       F^'  ^  <1  scussion  of  this  problem  see  the  panel  d.'scussion  at  the  Federal  Bar 
Convention  described  in  45  U  S.L.W.  2159.  2163  (9/28/76b 

ari'  ilr.!^ lA'!?'^^  u"'"  ^''^^'^f^  ^""^  CnminaJ  Procedure  and  the  Federal  Rules  of  Evidence 
court  5'Jb^"8^*'<>"  0/  court  rulemaking  to  legislative  control.  New  Jersey  s  highest 

conrroT  Lf/T!  that  its  power  to  adopt  rules  is  not  subject  to  legislative 

n?  (r  .  H         ^^^^  I^"""^     compromise  this  position.  Ser  notes  117-21  and 

\  Tk  accompanying  text  infra.  ^ 

ador  ed  aSd  mi^;JrH  1511:''  cxzmplt,  includes  provisions 

TuZl  fr^u     ^  V^^  the  legislature  as  well  as  those  adopted  by  the  New  York  State 

lu-  (M  Bender  Civ  Prac  Ann  1975),  N.Y,  JuD.  Law  5  229(3)  (McKinney  1968), 
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Each  individual  federal  court  is  also  generally  empowered  to  adopt 
rules  affecting  its  own  practice.  At  the  local  level,  court  rules  have  been 
adopted  by  each  of  the  federal  district  courts*  and  by  each  one  of  the 
circuit  courts  of  appeals,*  state  courts  have  adopted  similar  local  rules.^ 

Particularly  at  the  federal  level,  the  process  of  court  rulemaking  has 
worked  fairly  well,  rules  of  evidence  and  rules  for  civil,  criminal,  bank- 
ruptcy and  admiralty  cases  at  both  trial  and  appellate  levels  have  been 
adopted  and  are  generally  acknowledged  to  be  sound.  The  process,  how- 
ever, presents  not  only  advantages  but  serious  dangers.  Some  disturbing 
issues  have  arisen  and  substantial  changes  should  now  be  considered. 
While  this  Article  places  primary  emphasis  on  the  national  court  system, 
considerable  attention  is  given  to  the  experience  of  the  states  because  in 
rulemakmg.  as  eUewhere,  state  courts  provide  effective  laboratories  for 
testing  new  approaches.' 

The  central  thesis  of  this  Article  is  that  no  pure  theoretical  source  of 
rulemaking  power  exists.  The  taproot  of  rulemaking  power  in  this  country 
IS  legislative  delegation,  though  there  is  also  nourishment  from  the  inherent 
role  of  a  constitutionally  independent  judiciary.  Consequently,  when  courts 
exercise  rulemaking  powers  they  should  do  so  in  general  consonance  with 
theories  of  delegation. 

After  a  brief  introduction,  the  Article  examines  the  evolution  of  judi- 
cial independence  from  the  twin  theories  of  separation  of  powers  and 
judicial  review,  it  then  explores  the  argument  that  the  power  of  courts  to 
make  their  own  procedural  rules  is  an  integral  aspect  of  judicial  indepen- 
dence. From  both  an  historical  and  practical  perspective,  it  is  concluded, 
however,  that  a  delegation  theory  best  achieves  the  practical  balance  be- 
tween the  legislative  and  judicial  branches  necessary  for  effective  utiliza- 
tion of  the  rulemaking  power.  States  where  this  balance  has  been  tipped 
toward  judicial  control  of  rulemaking  have  ensnarled  themselves  in  unnec- 
essary difficulties  and  unseemly  conflicts  bwtween  courts  and  legislatures. 


Making  POwcr  oi  mc  v-ouns  vi 
Columbia  Law  School  Library). 
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The  remainder  of  the  Article  discusses  reforms  necessary  for  a  more 
effective  and  less  abrasive  exercise  of  the  rulemaking  power  including 
greater  public  deliberation  and  participation  in  the  development  of  rules, 
the  replacement  of  the  Supreme  Court  by  the  Judicial  Conference  as  the 
rulemaking  body,  limitation  of  congressional  review  of  proposed  rules  to 
broad  principles  and  outlines,  and  court  restraint  in  initiating  important 
substantive  and  Jurisdictional  changes  through  rulemaking.  Comparable 
reforms  are  suggested  in  the  areas  of  local  court  rules  and  individual 
judge's  rules. 

A.   Rulemaking  as  Legislation 

In  certain  respects,  rulemaking  by  federal  courts  resembles  a  legisla- 
tive rather  than  a  judicial  process.  The  departure  from  usual  adjudicative 
patterns  is  most  clearly  exemplified  by  the  absence  of  a  controversy;  at  the 
level  of  national  federal  rulemaking,  the  Supreme  Court  lays  down  general 
standards  applicable  to  all  future  cases  without  the  aid  of  individual  fact 
situations  and  adversary  argument."  In  rulemaking,  the  Court's  legislative 
pronouncements  are  reviewed  by  Congress — a  reversal  of  the  usual  prac- 
tice under  which  congressional  legislation  is  measured  and  interpreted  by 
the  courts  in  the  light  of  constitutional  and  other  requirements.  In  normal 
adjudications  the  Court's  power  is  based  upon  the  Constitution,  although 
that  power  is  limited  by  jurisdictional,  venue  and  other  provisions  enacted 
by  Congress.  The  Court's  power  to  make  rules,  in  contrast,  was  granted  by 
Congress  under  specific  limitations;  having  accepted  that  grant  for  many 
years,  it  is  doubtful  that  the  Court  could  claim  inherent  power  if  general 
rulemaking  power  were  circumscribed. 

Judicial  rulemaking  is  further  distinguished  from  adjudication  by  the 
absence  of  traditional  limitations  on  its  exercise.  Where  a  court  utilizes  a 
case  before  it  as  an  opportunity  to  pronounce  broad  principles  and  detailed 
regulations,^  it  is  subject  to  the  restrictions  imposed  by  stare  decisis. 
Further  constraints  on  judicial  legislation  are  provided  by  the  requirement 
that  the  controversy  before  the  court  be  concrete,  by  the  adversary  nature 
of  the  proceeding,  and  by  the  need  of  the  court  to  justify  its  decision  by  a 
reasoned  opinion.''  Moreover,  the  possibility  exists  of  relatively  easy  mod- 


8.  [E]ach  Justice  studies  those  rules.  He  is  not  given  the  benefit  of  any  adversary 
report. ...  In  the  conference  of  the  Court,  a  vote  is  taken  as  to  whether  the  rule  shall 
be  submitted  to  Congress. 

Hearings  on  Proposed  Rules  of  En  dene  e  Before  the  Special  Subiomm,  on  Reform  of  Federal 
Criminal Lans.  House  Comm.  on  the  Jtidutar\.  93d  Cong..  1st  Sess.  145  ( 1973)  (testimony  of 
Justice  Arthur  J.  Goldberg)  (hereinafter  cited  as  Exidence  Hearings]. 

9.  See,  e,g„  Miranda  v.  Arizona,  384  U.S.  436  (1966). 

10.  But  see  Address  by  Judge  Lumbard,  Conference  of  Chief  Justices  in  Honolulu 
(August  3.  1967)  Judge  Lumbard  criticized  Miranda  v.  Arizona.  384  U.S.  436(1966).  on  the 
ground  that  the  matter  should  have  been  treated  by  (iilemaking.  particularly  since  the  Amer- 
ican Law  Institute  was  considering  the  matter  as  part  of  its  work  on  pre-arraignment  proce- 
dures. 

11.  But  cf.  Vorenbcrg.  AX  /.  Approves  Model  Code  of  Pre*Arraignmenf  Procedure,  61 
A  B  A.J  1212.  1213  (1975)  (suggesting  that  in  promulgating  rules  for  interrogation  in  Miranda 
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iflcation  through  future  interpretations  and  legislation,*^ 

In  the  normal  legislative  process,  there  are  equivalent  safeguards 
promoting  a  reasoned  determination  acceptable  to  the  public:  the  legisla- 
tion must  be  publicly  introduced,  it  is  considered  by  committees;  fact- 
flndmg  research  may  be  undertaken,"  the  views  of  the  public  are  heard 
through  repre^ntatives  of  pressure  groups,  and  hypothetical  and  actual 
situations  and  precedents  are  tested  against  the  draft  to  rectify  careless 
articulation  of  the  legislative  standard.  More  generally,  the  varied  back- 
grounds and  regional  interests  of  legislators  normally  exert  a  balancing 
effect  on  the  final  product,  the  prospect  of  answering  to  voters  at  election 
time  encourages  legislators  to  act  with  care.  Finally,  before  the  bill  is 
approved,  the  public  has  the  opportunity  to  place  pressure  on  the  execu- 
tive. These  are  all  very  real  protections  in  a  democratic  system. 

The  court  rulemaking  process  is  not  subject  to  similar  safeguards. 
Most  of  the  discussion  and  decisionmaking  takes  place  privately,  so  that 
the  public  may  first  become  aware  of  a  rule  upon  its  publication  after 
adoption.  This  is  particularly  true  of  local  rules,*^  which  may  involve  such 
important  matters  as  jury  size,  sentencing  policy,  pcrmissiblity  of  class 
actions,  freedom  of  the  press  to  publicize  cases,  and  admission  to  the  bar. 
Sometimes,  as  in  the  case  of  guidelines  issued  by  higher  courts,  there  is  no 
publication  even  after  adoption.*^ 

Generally,  the  United  States  Supreme  Court  has  adopted  rules  in  a 
manner  which  affords  considerable  protection  to  the  public:  proposals  are 
published  by  the  Advisory  Committee  considering  them;  opportunity  is 
then  given  to  the  public  to  comment;  the  Advisory  Committee  publishes 
revised  drafts,  the  Standing  Committee  on  Federal  Rules  of  Practice  and 
Procedure  of  the  United  States  Judicial  Conference  reviews  the  proposals 
and  makes  changes,  the  United  States  Judicial  Conference  forwards  them 
to  the  Supreme  Court;  the  Court  then  adopts,  modifies  or  rejects  the 
proposals,  and,  finally.  Congress  has  an  opportunity  to  pass  upon  thei 
Within  the  last  few  years  Congress  has  taken  a  more  vigorous  interest  in 
national  rules  than  in  the  past;  it  has  made  major  modifications  in  the 
Federal  Rules  of  Evidence  and  in  the  amendments  to  the  Federal  Rules  of 
Cnminal  Procedure.'*  Nevertheless,  the  deliberations  of  the  Advisory 

V  Arizona.  384  U.S.  436  (1966).  ihc  Court  wcni  far  beyond  the  f^ts  ^"^  ovc"l?PP«5  ^ 
judjciaJ  function).  See  also  Mildncr  v  Guloiia.  405  F.  Supp.  182.  201  (E  D.N.  Y.  1975) 
(Wcinstcin.  J.,  dissenting),  aff^d,  425  U.S.  901  (1976).  The  disscnl  was  based  on  mintmum 
standards  of  right  to  be  heard  and  to  obtain  a  reasoned  opinion  in  court  cases. 

12  Change  becomes  awkward,  however,  when  a  decision  is  grounded  upon  constilu- 
tionaJ  impcraiives.  See  generall\  MofWghan.  The  Supreme  Court  1974  Term^orward-  Con- 
UtUittonat  Common  Law.  89  Harv.  L.  Rev  I  (1975). 

13.  See  Linde.  Due  Process  of  Uw  Making,  55  Neb.  L.  Rev.  197.  223-24  (1976). 
I4«  See  texi  at  notes  241-43  tnfra.  See  generalk  note  4  supra, 
15  See,  e.g  ,  text  ai  nole  307  infra,  /■r.-      in  j 

16.  See  generally  Hungate.  Changes  tn  the  Federal  Rules  of  Criminal  Procedure^  61 
A.B.A.J.  1203  (1975). 
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Committee,  which  makes  the  basic  decisions,  are  private.*'  It  holds  no 
public  hearings,  and  while  it  does  receive  written  communications,  its 
membership  and  method  of  organization  may  make  it  particulariy  suscepti- 
ble to  the  views  of  the  courts,  groups  represented  by  its  members  and 
governmental  bodies.  Appointment  of  members  by  the  Chief  Justice  gives 
him  a  great  deal  of  direct  and  indirect  influence  on  the  Committee's  deci- 
sions. 

B    Advantages  of  Rulemaking  in  Meeting  Growing  Pressures  on  the 
Courts 

The  present  wide-ranging  role  of  courts  in  the  social,  economic,  tech- 
nical and  political  affairs  of  this  country  is  a  relatively  recent  development. 
When  the  Republic  was  in  its  infancy,  it  was  generally  agreed  that 
common— that  is.  non-statutory—  law.  whether  procedural  or  substantive, 
should  develop  by  accretion  through  decision  in  individual  cases.  Dicta 
were,  of  course,  not  unknown  and  the  courts  were  cleariy  aware  of  the 
prospective  nature  of  their  rulings  in  individual  cases  and  of  the  impact  of 
stare  decisis  on  the  law.  The  courts  adhered  fairly  strictly,  however,  to  the 
concept  of  separation  of  powers,  at  the  federal  level  at  least,  they  refused 
to  render  advisory  opinions.** 

This  restrictive  model  of  the  courts'  role  began  to  break  down  early  in 
this  century.  Antitrust  cases  requiring  the  courts  to  make  national  eco- 
nomic policy  were  a  harbinger  of  a  new  approach.  So,  too.  was  the 
so-called  "Brandeis  brief."  which  recognized  explicitly  that  substantive 
social  policy  was  being  developed  by  the  courts.''  Cases  involving  attacks 
on  broad  state  legislative  schemes— such  as  the  public  welfare  cases  of  the 
twenties  and  thirties— were  accepted.  Congress  modified  substantive  nghts 
in  ways  that  required  the  courts  to  resolve  individual  disputes  involving 
large  groups  of  persons  and  entities. 


P  Much  of  the  information  and  conclusions  in  this  Article  is  based  upon  the  author's 
experiences  as  a  member  of  the  Federal  Advisory  Committee  on  Rules  of  Evidence  vanous 
committees  of  the  United  States  Judicial  Conference^  the  Second  Circuit,  the  District  Court 
for  the  Eastern  District  of  New  York,  bar  associations,  and  New  York  State  iegislauve  and 
judicial  committees  and  commissions. 

18  See  text  accompanying  notes  50-55  infra  This  is  not  to  say  that  there  were  no 
departures  from  this  doctrine.  See.  e.g..  Plessy  v.  Ferguson.  163  U.S  537  (1896);  The 
^of  ^.^^Ji^^'V^^  f*'"*  ^  ^  (16  Wall.)  36  (1873).  Dred  Scott  v.  Sanford.  60  U.S.  (19  How.) 
39.^  (1857).  Marbury  v.  Madison.  5  V.S.  (1  Cranch)  137  (1803). 

19  See  }  Weinstein  &  M.  Berger.  Weinstein's  Evidence  %i  20O|03MO4J  (1975). 
Note.  Social  and  Economu  Facts— Appraisal  of  Suggested  Tei  hniuues  for  Presenting  Them 
to  the  Courts  61  Harv.  L  Rev,  692  ( 1948)  Cf  Chayes.  The  Role  of  the  Judge  in  Public  La^^ 
Lmgation  89  Harv  L  Rev  1281.  12891304  (1976)  (illustrating  the  procedural  reforms  of  the 
litigation  pri>cess  which  have  resulted  from  the  social  aspects  of  the  judicial  function). 

20.  Chief  Justice  Burger  has  commented: 

The  tendency  pf  Americans  to  try  to  resolve  every  sort  of  problem  in  the  courts 
continues   Overwhelmed  by  increased  demands  for  regulatory  legislation,  for 
broadened  governmental  programs  of  all  kinds,  Congress  enacts  legislation  much  of 
which  reaches  the  courts  for  resolution. 
Chief  Justice  Burger  Issues  Yearend  Report »  62  A.  B.  A.  J.  189  (1976) 
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Along  with  this  broadening  of  the  courts*  role,  heavy  pressure  from 
expanding  concepts  of  due  process — * 'individualized  determination'*  as 
oppobed  to  "categorical  treatment"^'— has  increased  the  burdens  of  litiga- 
tion.^^ The  possibility  of  requiring  less  than  full-fledged  evidentiary  trials 
by  shaping  procedural  due  process  rules  to  reduce  **the  risk  of  error 
inherent  in  the  truth-finding  process"^'  in  specific  classes  of  cases,  has 
promised  a  decrease  in  the  grov\th  rate  of  administrative  hearings,  but  not 
yet  in  that  of  judicial  trials.  This  country*s  original  emphasis  on  individual 
liberty  and  personal  rights,  recently  reinforced  by  the  specter  of  modem 
totalitarianism,  has  not  abated,  'individual  decision  making"^^  on  a  huge 
scale  provides  a  continuing  challenge  to  the  judicial  system. 

These  changes  have  resulted  in  steadily  mounting  caseloads.  Under- 
standably, courts  have  sought  ways  to  handle  disputes  on  a  wholesale 
rather  than  an  individual  basis  while  avoiding  too  sharp  a  departure  from 
pnor  concepts  of  the  hmitations  on  their  roles."  Modem  court  rules  reflect 
these  moves  toward  efficiency.  Much  of  the  current  environmental,  con- 
sumer and  securities  litigation,  for  example,  has  been  made  possible  by  an 
expanded  class  action  mle,^*  while  free  intervention  rules^'  and  more 
flexible  procedure ^  generally  have  broadened  the  scope  of  litigation.  Trans- 
fer and  consolidation  rules  and  statutes  for  pretrial  proceedings  and  trials  in 
multi-district  litigation  have  made  national  litigation  easier."  The  applica- 
bility of  res  judicata  has  been  expanded  so  that  disputes  among  many 
parties  can  be  disposed  of  in  one  case."  Standing  requirements  have  been 
relaxed/^  mootness  has  been  ignored''  and  the  significance  of  ripeness  has 


As  one  example,  Title  VII  legislation  covenng  discrimination  in  employment.  42  U.S.C.  } 
^OOOe  z  ( 1970).  as  amended,  has  given  nse  to  a  host  of  opinions  relating  to  methods  of  testing 
and  selecting  municipal  and  pnvate  employees.  5^^,  e.g.,  Albemarle  v.  Moody.  422  U,S.  405 
(1975).  Griggs  v.  Duke  Power  Co..  401  U.S.  424  (1971).  E.E.O.C  Guidelines.  29  C.F.R.  $ 
1607  (1974). 

21.  United  States  Department  of  Agncullure  v.  Murry,  413  U.S.  508.  519  (1973)  (Mar- 
shall. J.,  concurring). 

22.  See  Tnbc,  Structured  Due  Process.  10  Harv.  CR.-C.L.  L.  Rev  269  (1975);  Note. 
Irrebuttable  Presumptions,  An  Illusory  Analysts,  27  Stan.  L.  Rev,  449  (1975).  Note.  Irrebutt- 
able Presumptions  as  an  Alternative  to  Strut  Struttnv.  From  Rodnguei  to  La  Fleur,  62  Geo. 
LJ.  1173  (1974). 

23.  Mathews  v.  Eldridge.  424  U.S.  319.  344  (1976). 

24.  Crawford  v,  Cushman.  531  F.2d  1114.  1125  (2d  Cir.  1976). 

25.  See  L«  Lusky,  By  What  Right?  302  (1975). 

26.  See  generally  Developments  tn  the  Law — Class  Actions,  89  Harv.  L.  Rev.  1319 
( 1976>.  Cl4ss  aciions.  however,  have  obviously  made  some  of  the  appellate  courts  nervous.  Id. 
di  1353.  C/  Wallace  v.  Kern.  499  F.2d  1345  (2d  Cir.  1974)  (wholesale  relief  for  hundreds  of 
prisoners  held  for  excesMve  penods  awaiting  trial  impcrmiSMble).  See  also  Weinstein.  Some 
Re/lecttons  on  the  Abusiveness  '  of  Class  Actions,  58  F.R.D.  299(1973).  The  Survey  of  New 
York  Practice,  50  St.  John's  L.  Rev.  179.  189-96  (1975). 

27.  See,  e.g.,  C  A.  Wright.  IIaw  of  Federal  Courts  328  (2d  ed.  1970). 

28.  See  28  U.S.C.  5  1407  (1970).  A  brief  history  of  this  legislation  which  created  the 
Judicial  Panel  on  Multidistnct  Litigation  is  set  forth  in  Foreword,  Manual  for  Complex 
LiiioATiuN  xvii-XiX  (1973)  which  was  prepared  by  a  committee  of  federal  judges  in  consulta- 
lion  with  professors  and  members  of  the  bar. 

29.  See,  e,g.,  M.  Rosenberg,  J.  B.  Weinstein.  H.  Smit  &  H.  Korn.  Elements  of 
Civil  Procedure  ch.  15.  §  4  (1976). 

30  See.  e.g..  United  States  v.  Students  Challenging  Regulatory  Agency  Procedures,  412 
U.S.  669  (1974),  Sierra  Club  v.  Morton,  405  U.S.  727  (1972)  (dictum).  Flast  v.  Cohen.  392 
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declined."  Prospective  overruling  has  reduced  the  burden  of  retroactivity, 
and  has  allowed  quantum  jumps  in  the  development  of  substantive  and 
procedural  rights. Federal  courts  have  asked  state  courts  for  advisory 
opinions,3^  and  state  courts  have  granted  them  with  increasing  frequency.^^ 
Techniques  for  efficient  large-scale  adjudication  have  also  been  devel- 
oped extrajudicially.  Organizations  such  as  the  N.A.A.C.P.  Legal  Defense 
Fund,  the  American  Civil  Liberties  Union,  and  the  Sierra  Club  are  capable 
of  orchestrating  the  development  of  an  entire  area  of  the  law.  such  as 
desegregation  of  schools,  capital  punishment,  abortion,  the  environment 
and  the  like.^^ 

The  rulemaking  power  examined  in  this  Article  is  consonant  with 
these  other  developments.  It  extends  the  reach  of  judicial  power  by  pro- 
moting judicial  efficiency  and  by  permitting  a  single  decision— whether  in 
a  case  or  by  a  rule — to  have  a  wider  impact. 


L  Development  of  National  Rulemaking  Power 

Procedures  tend  to  be  considered  timeless  by  those  who  know  no 
other  system.  Present  methods  of  formulating  national  rules,  unchanged  for 
the  past  forty  years,  will  be  assumed  by  many  to  be  writ  in  stone.  A  glance 
back  over  history  is  thus  essential  for  understanding  that  opdons  are 
available.  Much  of  the  section  that  follows  seeks  to  demonstrate  that  there 
are  no  constitutional,  theoretical  or  historical  barriers  to  change.'^ 

y  S  83  (1968)  See  also  LusKY,  supra  note  25,  at  133,  Davis.  The  LtberaUzed  Lqm  of 
Standing,  37  U  Cfii  L.  Rev  450(1970).  JafTc^M/ic/i/i/?  Mm///,  84  HaRv.  L.  Rev.  633  (1971). 
Ljmitaticn  of  the  "political  issue"  doctrine  has  closed  off,  to  some  extent,  another  escape 
from  fed.-ral  court  mtervention.  See,  e.g..  Baker  v.  Carr,  369  U.S.  186.  208-37  (1962). 

31  See,  e.g.,  Rosenbluih  v.  Finkelstein,  300  N.Y.  402,  404,  91  N.E.2d  581  (1950) 
Annot.,  132  A.L.R.  1185  (1941). 

32.  See,  e.g.,  Buckley  v.  Valeo.  424  U.S.  1,  113-18  (1976). 

^}  ^S^'/-^-  Robinson  v  Cahill.  62  N.J.  473,  303  A.2d  273  (1973).  rehearing  as  to 
''^;jL<f/v  67  iNfJ  333,  339  A.2d  193  (1975),  Hicks  v.  New  Mexico,  88  N.M.  588.  544  P.2d  1 153 
(19^6)  (doctrine  of  immunity  abolished  for  future  cases  only).  See  also  L.  Lusky,  jwprd  note 
25.  at  76' 79. 

34  American  Law  Institute,  Study  of  the  Division  of  Jurisdiction  Between 
State  and  Federal  Courts  292-96  (I%9). 

35  See.  e  g.  Governor  v.  State  Treasurer,  389  Mich.  1.  203  N  W.2d  457  (1972),  vacated 
as  improvident  advisory  opinion,  390  Mich.  389.  212  N.W.2d  711  (1973).  For  an  analysis  of  the 
use  of  advisory  opinions  in  the  states,  see  Comment,  The  State  Advisory  Opinion  in  Perspec- 
tive, 44  FoRDHAM  L.  Rev.  81  (1975). 

The  Supreme  Court  has  been  reluctant  to  render  advisory  opinions.  See,  e.g..  United 
Stales  V  Fruehauf.  365  U  S  146.  157  (1961),  and  cases  cited  therein.  Liberty- Ware  house  Co. 
V  Grannis,  273  U  S  70  (1924)  Cf.  Buckley  v.  Valeo.  424  U.S.  1.  113-18  (1976)  (Hnding  of 
substantia^  controversy  admitting  specific  relief  through  a  decree  of  conclusive  character 
distinguished  the  case  from  one  requesting  an  advisory  opinion  and  thus  allowed  the  Court  to 
render  a  decision)  Not  all  legal  scholars  are  opposed  to  having  the  Supreme  Court  render 
advisory  opinions  See.  e  g  .  Aumann.  The  Supreme  Court  and  the  Ad\isor\  Opinion,  4  Ohio 
St  L  J  21  (1937),  Note,  Case  for  an  Advisory  Function  in  the  Federal  Judiciary,  50  Geo 
L  J  785  (1962).  Note,  Advisory  Opinions  on  the  Constitutionalm  of  Statutes,  69  HaRv.  L 
R|v^^l302  (1956)  But  see  Frankfurter,  A  Sote  on  Advison'  Opinions.  37  Harv.  L.  Re  v.  1002 

36  J  Greenberc,  Litigation  for  Social  Change.  Methods,  Limits  and  Role  in 
Democracy  (1973). 

37  The  historical  development  of  rulemaking  powers  will  be  treated  much  more  exten- 


ERLC 


320 


330 


912  COLUMBIA  LAW  REVIEW  [Vol.  76:905 


The  extent  and  nature  of  the  rulemaking  power  of  federal  courts  is 
inextricably  interwoven  with  attitudes  about  the  function  of  courts  in 
relation  to  other  branches  of  government  and  about  the  limits  of  judicial 
independence.  The  rulemaking  power  has,  nevertheless,  evolved  through 
pragmatic  choices  which  have  largely  ignored  the  dilemmas  posed  by  the 
theoretical  underpinnings  of  the  judicial  system. 

A.   Evolution  of  an  Independent  Federal  Judiciary 

The  evolution  of  rulemaking  power  in  the  United  States  is  intertwined 
with  the  relation  of  courts  to  other  branches  of  government.  The  extent  of 
judicial  independence  has  a  crucial  bearing  on  the  courts*  role  in  rulemak- 
ing, since  it  could  be  argued  that  a  truly  independent  court  system  should 
control  its  own  procedural  rules.  In  this  country,  the  extent  of  judicial 
independence  in  the  rulemaking  area  has  been,  to  a  considerable  degree,  a 
function  of  evolving  doctrines  of  separation  of  powers  and  judicial  review. 

1.  State  Courts  in  the  Colonial  and  Post-Revolutionary  Eras.  Insofar 
as  colonial  opinion  focused  on  the  separation  of  powers,  it  was  concerned 
primarily  with  the  division  of  authority  between  the  executive  and  the 
legislative  branches,  rather  than  with  the  extent  of  judicial  power  vis-a-vis 
either  of  these  branches.  After  the  outbreak  of  the  Revolution,  all  of  the 
states— proceeding  from  English  theory,  enlightenment  thinking,  and  colo- 
nial experience — enacted  constitutions  as  fundamental  laws  that  generally 
reflected  separation  of  powers  doctrines.'*  Distinctions  between  the  judi- 
ciary and  other  branches,  however,  were  occasionally  blurred;^'  judicial 
separation  remained  imperfect.  The  courts  did,  nevertheless,  continue  to 
modify  practice  on  a  casc-by-casc  basis  without  legislative  intervention; 
and  stare  decisis  gave  individual  rulings  substantial  impact.  Courts  and  the 
bar  were  actively  altering  practice  and  procedure  by  interstitial  changes  to 
meet  the  needs  of  a  new  society."*** 


sively  and  in  greater  depth  in  the  author*s  fonhcoming  book.  See  note  *  supra.  The  book  wil! 
aJso  discuss  rulemaking  practice  in  Great  Briuin,  a  subject  beyond  the  scope  of  this  Article. 

38.  In  New  York,  for  example,  draftsmen  of  the  1777  Constitution  placed  power  to  check 
the  legislature  in  a  Council  of  Revision  rather  than  in  the  courts.  The  Council  was  empowered 
to  reject  "improper"  legislation,  and  such  legislation  could  not  becom«  effective  unless 
two-thirds  of  each  legislative  house  subsequently  approved  it.  See  I  J.  Goesel.  Jr.,  History 
OF  THE  Supreme  Court  of  the  United  States  103.04  (1971).  A  number  of  states  made 
provision  for  an  independent  judiciary.  Delaware,  Maryland.  Massachusetts,  New  Hampshire, 
New  York  and  North  Carolina  enacted  provisions  protecting  judges*  tenure  in  office,  Dela- 
ware,  Massachusetts,  New  Hampshire,  Pennsylvania,  North  Carolina,  South  Carolina,  and 
Virginia  insured  ludtcial  salaries  against  reduction.  Id.  at  98  n.9.  In  Virginia.  John  Mkrshall 
pressed  for  a  judiciary  independent  of  executive  restraints.  See  L.  Baker.  John  Marshall, 
A  Life  IN  Law  91  (1974). 

39.  Jefferson  noted,  for  example/ that  on  a  number  of  occasions  the  Virginia  Burgesses 
had  decided  controversies  better  left  to  judicial  determination.  4  The  Works  of  Thomas 
Jefferson.  Notes  on  the  State  of  Virginia  21  (Fed.  ed.  P.L.  Ford  1904.05).  The  executive 
branch  in  Pennsylvania  usurped  traditional  judicial  powers  by  committing  persons  to  jail, 
setting  bail,  and  interfenng  with  civil  litigation  and  habeas  corpus  proceedings.  See  1  J. 
GOEBEL.  Jr..  supra  note  38  at.  99  n.  14  (1971).  The  Supreme  Judicial  Court's  duty  to  render 
advisory  opinions  was  a  part  of  the  Massachusetts  Constitution.  Mass.  Const,  ch.  3.  art.  2 
(1780). 

40.  See,  e,g..  Nelson.  The  Reform  of  Common  law  Heading  in  Massachusetts  /760» 
mO:  Adjudicatton  as  a  Prelude  to  Legishtion,  122  U.  Pa.  L.  Rev.  97  (1973) 
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2.   The  Constitutional  Period. 

a.  The  Philadelphia  Convention.  The  concept  of  separation  of  powers, 
acquired  either  through  reading  of  enhghtenment  theory  or  colonial  experi' 
ence,  was  **axiomauc  in  contemporary  poliUcal  thinking/*  and  almost 
universally  shared  by  the  framers  of  the  Constitution/*  Although  this 
attitude  governed  the  evolution  of  the  articles  on  the  legislative  and  execu- 
tive branches,  it  was  less  clearly  applied  by  the  framers  to  the  judiciary, 
largely  because  there  were  few  precedents  for  truly  separate  and  indepen- 
dent  courts. 

Convention  consideration  of  a.  framework  for  the  judicial  branch  fo- 
cused initially  on  the  Virginia  Plan,*'  which  proposed.//i/^r  a  system 
of  mdependent  federal  courts,  supreme  and  inferior,  that  was  national  in 
scopc/^  Opposed  to  this  scheme  was  the  **Paterson  Plan/*  a  proposal 
which  envisioned  a  supreme  court  of  very  limited  jurisdiction  and  no 
inferior  federal  courts.  The  Virginia  Plan  was  eventually  adopted,  although 
several  elements  of  Paterson's  plan  and  another  similar  formulation  were 
retained. 

At  the  close  of  the  first  debates  on  the  judiciary,  the  delegates  unani- 
mously approved  a  resolution  which  stated  that  federal  legislation  would 
overnde  any  confiicting  state  laws,  and  that,  as  a  result,  the  state  judiciary 
would  have  to  enforce  this  supremacy.^  Judicial  control  over  state  enact- 
ments  in  conflict  with  federal  laws  provided  a  conceptual  springboard  to 
judicial  control  over  congressional  enactments  conflicting  with  the  Con- 
stitution. This  final  leap  was  in  large  part  made  in  the  final  weeks  of  the 
convention  during  the  debate  over  the  Supremacy  Clause.''^  Although  only 
seventeen  of  the  fifty-five  delegates  at  the  Convention  stated  that  federal 
courts  were  empowered  to  pass  on  the  constitutionality  of  congressional 
acts,  this  group  was  comprised  of 

fully  three-fourths  of  the  leaders  of  the  Convention,  four  of  the 
five  members  of  the  Committee  of  Detail  which  drafted  the  Con- 
stitution, and  four  of  the  five  members  of  the  Committees  of  Style 

which  gave  the  Constitution  final  form  [They  were]  men  who 

expressed  themselves  on  the  subject  of  judicial  review  because 
they  also  expressed  themselves  on  all  other  subjects  before  the 
Convention.  They  were  the  leaders  of  that  body  and  its  articulate 
members."" 

The  Philadelphia  Convention  had  conceived  a  judiciary  of  unprece- 
dented power  and  independence.  It  might  include  a  system  of  inferior 
courts  as  well  as  a  Supreme  Court;  it  was  explicitly  empowered  to  review 

41,  See  I  L  Goebel,  Jr.,  supra  note  38,  at  204. 

States  H^R'^'fSJ^^Mn^'SoVYQ.X^/?''       ^°c*'*^^!?.'J  "^'o^  o'^  the  American 

:>TATES.  H.R.  Doc  No  398.  69lh  Cong..  1st  Scss.  955  (C.C  Tansill  ed.  (927), 

1966)  Records  of  the  Federal  Convention  of  1787.  at  22  (M.  Farrand  cd. 

^'  CoE^E"-  J*-  it'Pro  note  38.  at  241. 
45.  E.  CoRwiN.  The  Doctrine  of  Judicial  Review  n-!2  (1914), 
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actiunj>  uf  the  state  courts,  and  it  was  implicitly  empowered  to  review  the 
cunstitutiunality  of  acts  of  Congress.  Additional  provisions  protecting 
judges  •>alanes  and  tenure  and  establishing  the  dimensions  of  federal  juris- 
diction further  emphasized  the  judiciary's  autonomous  power. 

b.  The  Federalist  Papers,  The  five  Federalist  Papers  dealing  with  the 
Judiciary,  Numbers  78  to  82,  further  stressed  the  themes  of  judicial  inde- 
pendence and  authonty.  Federalist  Number  78  formed  the  conceptual  heart 
of  Hamilton's  attitude  toward  the  judiciary.  "The  complete  independence 
of  the  courts  of  justace  is  peculiarly  essential  in  a  limited  constitution. "'^^ 
Arguing  for  judicial  review  of  legislation's  constitutionality,  he  denied  that 
such  review  made  the  courts  more  powerful  than  the  legislature,  ''[wlhere 
the  will  of  the  legislature  declared  in  its  statutes,  stands  in  opposition  to 
that  of  the  people  declared  in  the  constitution,  the  judges  ought  to  be 
governed  by  the  latter  rather  than  the  former."^'  Because  of  this  crucial 
role  performed  by  the  courts,  Hamilton  urged  that  their  independence  be 
carefully  protected. 

c.  State  Ratifitation  Debates,  State  debates  over  the  adoption  of  the 
Federal  Constitution  centered  on  antifederalist  fears  that  centralized  execu- 
tive and  legislative  powers  would  operate  to  the  detriment  of  the  powers  of 
states  and  the  nghts  of  individuals,  they  dealt  only  infrequently  with  the 
judicial  branch.***  Professor  Main  concludes: 

(M)ost  Antifederalists  were  satisfied  with  all  or  with  the  greater 
part  of  the  judiciary  article,  the  need  for  a  national  court  system 
was  nowhere  challenged  and  most  of  its  powers  were  accepted 
without  question.**' 

B.  Advisory  Opinions 

The  degree  to  which  the  independence  and  authority  of  the  federal 
judiciary  were  taken  for  granted  seemed  to  indicate  that  there  would  be 
minimal  upposition  to  judicial  rulenraking.  But  the  courts  themselves 
created  doubt  as  to  whether  they  could  make  rules  outside  the  context  of  a 
particular  lawsuit  by  defining  doctrines  such  as  the  advisory  opinion 
rule— if  the  courts'  adjudicative  power  must  be  limited  to  a  particular  case 
or  controversy,  it  might  be  argued  that  their  rulemaking  power  must  be 
similarly  circumscnbed.  The  development  of  the  advisory  opinion  rule  thus 
provides  a  useful  model  for  e.Kploring  judicial  independence  and  its  relation 
to  rulemaking  after  the  adoption  of  the  Constitution. 

46  rut  f-roFRAiisT  No  78.  at  491  (B.  Wright  ed.  1961)  (A.  Hamilton). 

47  !d  at  492  .  ^  , 

48  For  a  discussion  of  debates  on  Article  III  in  the  states,  see  I  J.  GoEiEL.  Jr..  supra 
note  ^8.  at  2809I.  ^  ,.,00  .<o 

49  J  T  Main.  The  Antifederalists.  Critics  OF  THE  CoNSTiTi^TiON.  1781-1788.  158 


(1961) 
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In  July.  1793,  Thomas  Jefferson,  then  Secretary  of  State,  wrote  a 
lengthy  letter  to  Chief  Justice  John  Jay  and  the  Associate  Justices  of  the 
Supreme  Court  seeking  their  advice/^  On  August  8,  l793,  the  Justices 
rephed.  refusing  to  give  extra-judicial  advice. The  Justices  placed  the  bar 
against  rendering  advisory  opinions  to  other  branches  on  the  strongest 
conceptual  ground:  the  constitutional  requirement  ^f  separation  of  powers. 
Since  judicial  rulemaking  also  involves  at  its  heart  a  question  of  the  appro- 
priate division  of  roles  among  the  three  branches,  it  is  necessary  to  con- 
sider whether  judicial  rulemaking  is  at  odds  with  the  traditional  reluctance 
of  the  courts  to  render  advisory  opinions. 

One  is  led  to  conclude  that  rulemaking  is  only  partially  controlled  by 
the  advisory  opinion  doctrine.  Like  advisory  opinions,  rulemaking  occurs 
outside  the  focus  of  a  case  or  controversy.  In  a  sense  rulemaking  raises  the 
same  separation  of  powers  issue  that  is  at  the  heart  of  the  ban  on  advisory 
opinions,  since  rulemaking  solely  by  courts  would  represent  an  infringe- 
ment on  legislative  power  to  make  general  laws  for  the  structure  of  all 
governmental  processes,  including  those  of  the  courts. 

However,  there  has  never  been  a  fully  compartmentalized  separation 
of  powers.  As  Justice  Tom  Clark  has  candidly  observed,  **[T]here  is  much 
commingling,  intermingling,  and  meddling  among  the  three  branches  of 
federal  government/'"  Chief  Justice  Burger  has  termed  the  view  that  the 


50.  The  letter  read  in  part: 

The  war  which  has  taken  place  among  the  powers  of  Europe  produces  frequent 
iransactions  within  our  ports  and  limits,  on  which  questions  anse  of  considerable 
difficulty,  and  of  greater  importance  to  the  peace  of  the  United  States.  These 
questions  depend  for  their  solution  on  the  construction  of  our  treaties,  on  the  laws  of 
nature  and  nations,  and  on  the  laws  of  the  land,  and  are  often  presented  under 
circumstances  \ihich  do  not  give  a  cognizance  of  them  to  the  tribunals  of  the 
iotmtry  The  President  therefore  would  be  much  relieved  if  he  found  himself  free 
to  rcter  questions  of  this  description  to  the  opinions  of  the  judges  of  the  Supreme 
Court  of  the  tnited  States,  whose  knowledge  of  the  subject  would  secure  us  against 
errors  dangerous  to  the  peace  of  the  United  States,  and  their  authority  insure  the 
respect  ot  all  parties. 

Womsston  Correspondence  and  Puilic  Papers  of  John  Jay  486(1891).  reprinted  in  P. 
Bafoh.  P  Mishkin.  D.  Shapiro  &  H  Wechsler.  Hart  &  Wechsler's  The  Federal 
C  ot  RTS  ASD  THE  FEDERAL  SYSTEM  64  {2d  ed  1973)  (emphasis  in  original)  IhereinaAer  cited 
^'^J^^RT  &  \ytcHSLERi  Earlier,  the  Chief  Justice  had  rejected  a  request  for  support  from 
Jefferson  s  politicaJ  foe.  Secretary  of  the  Treasury  Hamilton.  See  DiWurd  John  Jay,  in  I  The 
Jt  sTicES  OF  the  United  States  Supreme  Court  13-14  (L.  Friedman  &  F.  Israel  eds.  1969). 
51  The  letter  to  President  Washington  read  in  part: 

We  have  considered  the  previous  question  stated  in  a  letter  written  by  your 
direction  to  us  by  the  Secretary  of  State  on  the  I8th  of  last  month,  frcgardmgl  the 
lines  ol  >eparation  drawn  by  the  Constitution  between  the  three  departments  of  the 
government  These  btmg  in  certain  respects  checks  upon  each  other,  and  our  being 
judges  of  a  court  in  the  last  resort,  are  considerations  which  afford  strong  arguments 
apainsi  the  propnety  of  our  extrajudicially  deciding  the  questions  alluded  to.  espe- 
cially  as  the  powergiven  by  the  Constitution  to  the  President,  of  calhngon  the  heads 
ol  departments  for  opinions,  seems  to  have  been  purposely  as  well  as  expressly 
united  to  the  exeiutne  departments. 
1  JoHssroN,  Correspondence  and  Public  Papers  of  John  Jay  488  (1891).  reprinted  m 
Hart  &  WfchslEr,  utpra  note  50.  at  65-66  (emphasis  in  original). 

^2  Clark.  Separation  of  Powers,  II  Willamette  L.J.  I  (1974).  See  also  Levi.  Some 
Aspects  of  Separation  oj  Powers.  76  CoLUM.  L,  Rev.  37|.  391  (1976)  C  The  branches  of 
government  were  not  designed  to  be  at  war  with  one  another.  The  relationship  was  not  to  be 
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legislative  and  judicial  branches  should  not  talk  to  each  other  ''a  naive 
position  not  consistent  with  our  constitutional  system.""  The  Supreme 
Court  similarly  remarked  in  Buckley  v.  Valeo^^  that  the  draftsmen  of  the 
Constitution  *'saw  that  a  hermetic  sealing  off  of  the  three  branches  of 
Government  from  one  another  would  preclude  the  establishment  of  a  Na- 
tion capable  of  governing  itself  effectively/*  Judicial  independence  cannot 
be  absolute.  Against  the  background  of  this  scheme  of  government  the 
advisory  opinion  analogy  is  not  sufficiently  precise:  tlie  rulemaking  power 
IS  more  legislative  than  advisory  and  falls  within  that  twilight  area  created 
by  practical  necessity  where  activities  of  the  separate  branches  merge." 


C.   Historical  Origins  of  the  Rulemaking  Power  of  Federal  Courts 

Without  any  express  discussion  of  the  theoretical  separation  of  powers 
dilemma  posed  by  the  rulemaking  power,  both  Congress  and  the  courts 
adopted  a  purely  pragmatic  solution  to  the  issue  of  who  should  control 
rulemaking.  In  the  Judiciary  Act  of  1789^^  and  the  Process  Acts  of  1789,*^ 

1792.**  and  1793/'  a  delegation  theory  was  implemented,  under  which 
Congress  assumed  ultimate  authority  but  gave  the  courts  substantial  power 
to  adopt  rules  within  a  broad  procedural  outline. 

1.  The  Judiciary  Act  of  1789.  Much  of  article  III  of  the  Constitution 
was  not  self-enacting,  but  simply  provided  authority  for  implementing 
legislation.  The  Judiciary  Act  of  1789***  was  the  first  example  of  this 
extensive  legislation.  Section  17  of  the  Act  empowered  the  several  federal 
courts  to  establish  their  own  rules  "for  the  orderly  conducting  [of]  busi- 
ness." The  Act  itself  limited  the  extent  of  the  courts'  discretion  to  make 
rules  by  detailing  a  number  of  basic  procedural  requirements,  but,  as  a 
whole.  It  recognized  that  coua:>  would  play  a  crucial  role  in  shaping  the  law 
through  common  law  judicial  decision.  The  Act*s  direction,  for  example, 
that  all  writs,  including  non-statutory  writs,  be  issued  in  accord  with 

'principles  and  usages  of  law,"  underlined  the  courts*  inherent  procedural 
and  rulemaking  powers.  Similarly,  the  courts  were  authorized  to  make 


an  adversary  one.  though  to  think  of  it  that  way  has  become  fashionable.  ).  Address  by  Judge 
Henry  Friendly.  Bicentennial  Lecture  Series.  Jan.  29,  1976. 

53.  U  S.  News  A  World  Report.  March  31.  1975,  at  28.  col.  1.  S^e  also  [1974]  Cal. 
Judicial  Council.  Annual  Rep.  to  Governor,  ch.  1  (pointing  out  the  need  to  restructure 
the  California  Councd  on  Cnminal  Justice  to  permit  the  judiciary  to  participate  in  planning 
criminal  justice  programs). 

54.  424  U.S.  I.  121  (1976).      ,  .       .  .  . 

55.  Cf,  Lc\u  supra  note  52,  at  372  (discussing  the  ambiguities  of  the  separation  of  powers 
doctnne  from  a  historical  perspective). 

56.  Act  of  Sept.  24.  1789.  ch.  20.  1  Stat.  73. 

57.  Acl  of  Sept.  29.  1789.  ch.  21,  I  Stat.  93. 

58.  Act  of  May  8.  1792.  ch.  36.  I  Stat.  275.  .  ,  ^  - 

59.  Act  of  March  2.  1793.  ch.  22.  I  Stat.  333.  The  historical  matenals  are  coHected  in 
Hart  A  Wechsler,  supra  note  50.  at  663.  See  also  Goldberg,  The  Supreme  Court,  Congress 
and  the  Rules  of  Evidence,  5  Seton  Hall  L.  Rev,  667  (1974). 

60.  Act  of  Sept.  24.  1789,  ch.  20,  1  Stat.  73. 
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judgments  ''according  as  the  right  of  the  cause  and  matter  in  law  shall 
appear  unto  them."*' 

Although  in  retrospect  many  of  the  Act*s  provisions  seem  a  brilliant 
selective  amalgam  of  varied  state  procedures,  contemporary  opinion  was 
uneasy  over  some  of  the  Act's  imperfections.  Madison,  for  example,  hoped 
that  the  judges  would  subsequently  reconsider  and  revise  the  Act."  His 
view  probably  reflected  a  contemporary  attitude  that  implied  power  to 
design  court  procedures  rested  in  the  courts  as  well  as  in  Congress. 

2.  The  Process  Acts.  "An  Act  to  regulate  Processes  in  the  Courts  of 
the  United  States''"  emerged  late  in  1789  from  the  same  committee  and 
Congress  that  had  brought  forth  the  earlier  Judiciary  Act.  Although  the 
Process  Act  was  intended  to  establish  the  forms  of  process  in  the  federal 
courts,  through  its  subsequent  revisions  it  had  an  impact  on  the  powers  of 
courts  to  set  rules.  Congress  undertook  revision  of  the  1789  Process  Act  in 
1792.  The  version  of  the  bill  which  was  eventually  enacted  provided  that 
equity,  common  law,  and  admiralty  proceedings  were 

subject . . .  to  such  alterations  and  additions  as  the  [federal]  courts 
respectively  shall  in  their  discretion  deem  expedient,  or  to  such 
regulations  as  the  supreme  court  of  the  United  States  shall 
think  proper  from  time  to  time  by  rule  to  prescribe  to  any  circuit 
or  district  court  concerning  the  same.  .  . 

In  1793  the  courts'  rulemaking  power  was  again  considered.  To  a 
Senate  bill  concerning  the  structure  of  the  circuit  courts,  the  House  added 
a  section  shifting  the  power  to  make  rules  for  practice  from  federal  courts 
as  a  whole  to  the  Supreme  Court  alone.  The  Senate  apparently  considered 
this  too  great  a  departure  from  previous  policy  and  changed  the  language  of 
the  section  to  place  rulemaking  power  in  "the  several  Courts  of  the  United 
States. 

The  law  enacted  in  1793"  continued  the  tendency  of  the  1792  Process 
Act  to  relax  legislative  control  over  rulemaking  and  to  expand  courts' 
powers  in  that  area.  Although  Congress  retained  the  power  to  intervene  to 
formulate  rules  of  practice  and  procedure,*^  the  practical  authority  to 
formulate  rules  had  shifted  to  the  courts."  In  the  following  section,  the 
development  of  particular  sets  of  federal  rules  will  be  explored. 


6L  Id.  §  32. 

\A  i™'  w^*il"5^-     ii"^^^  S?!^  ^5-  '^"^^    Madison  lo  Pcndleion  of  S^pi 

M.  1789.  Ms.  Madison  ftipcrs  XII.  30  (Ubrary  of  Congress)). 

63.  Act  of  Sept.  29.  1789.  ch.  21,  1  Siai.  93. 

64.  Act  of  May  8.  1792,  ch.  36.  §  2,  I  Sut.  275. 

65.  Act  of  March  2.  1793.  ch.  22.  I  7.  I  Sut.  333. 

66.  Id. 

67  The  bai  provided  in  part  that  '^it  shall  be  lawful  for  the  several  courts  of  the  Umied 
^**Vo  -rJ^      '  ^^^^    '    *  n^Anner  not  repugnant  to  the  laws  of  the  United  Stales.**  Id, 

68  The  placing  of  basic  rulemaking  power  in  the  courts  by  the  Process  Act  of  1793  was 
sweepinily  reamrmcd  in  the  Act  of  August  23.  1842.  which  provided: 

That  the  Supreme  Court  shall  have  full  power  and  authority,  from  time  to  time,  to 
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D.   Evolution  of  Present  Federal  Procedural  Rules 

Currently,  the  Supreme  Court  and  the  lower  federal  courts  are  given 
general  authonty  to  eMdblii»h  rules  for  the  conduct  of  their  own  business  by 
section  2071  of  title  28  of  the  United  States  Code.  The  Supreme  Court 
possesses  specific  authority  to  prescribe  rules  of  procedure  for  lower  fed- 
eral courts  m  bankruptcy  cases,^'  in  other  civil  cases,'®  and  in  criminal 
cases/*  and  to  revise  the  rules  of  evidence/^  This  statutory  framework  is 
relatively  young. 

1,  Federal  Equity  Rules,  Equity  was  formerly  viewed  as  distinct  from 
law.  Because  equity  was  largely  undeveloped  in  the  states,  section  34  of 
the  Judiciary  Act  of  1789''  was  not  made  applicable  to  federal  equitable 
actions.  As  a  result,  equity  procedure  developed  without  substantial 
presj>ures  to  conform  with  state  procedures,  and  the  Supreme  Court  pos- 
sessed considerable  freedom  in  equity  rulemaking. 

The  Court,  however,  waited  to  exercise  its  power  until  1822,  when  it 
issued  thirty-three  equity  rules.'^  In  1842,  the  Supreme  Court  issued  a 
revised  set  of  ninety-two  equity  rules.'*  Long  after  the  1842  rules  had 
become  obsolete,  the  Supreme  Court  undertook  a  systematic  revision, 
culminating  in  the  Equity  Rules  of  1912.'**  Finally,  in  1938,  law  and  equity 
were  merged  in  the  federal  courts  by  the  superseding  Federal  Rules  of  Civil 
Procedure." 

2.  Admiralty  Rules.  The  Process  Act  of  1789"  provided  that  admiralty 
proceedings  should  be  conducted  "according  to  the  course  of  the  civil 

prescribe,  and  regulate,  and  alter,  the  forms  of  wnts  and  other  process  to  be  used  and 
issued  in  the  distnct  and  circuit  courts  of  the  United  States,  and  the  forms  and  modes 
of  framing  and  filing  libels,  bills,  answers,  and  other  proceedings  and  pleadings,  in 
suits  at  common  law  or  in  admiralty  and  in  equity  pending  in  the  said  courts,  and  also 
the  forms  and  modes  of  taking  and  obtaining  evidence,  and  of  obtaining  discovery, 
and  generally  the  forms  and  modes  of  proceeding  to  obtain  relief,  and  the  fornis  and 
modes  of  drawing  up,  enlenng.  and  enrolling  decrees,  and  the  forms  and  modes  of 
proceeding  before  trustees  appointed  by  the  court,  and  generally  to  regulate  the 
whole  practice  of  the  said  courts,  so  as  to  prevent  delays,  and  to  promote  brevity  and 
succinctness  in  all  pleadings  and  proceedings  therein,  and  to  abolish  all  unnecessary 
costs  and  expenses  in  any  suit  therein.  ^  ..^  />.o/io-,o% 

Act  of  Aug  23.  1842.  ch.  mJ  6.  S  SlzX.  5l6,Sff  also  13  Rev.  Stat.  §§  913,917,918(1878). 

69.  28  U.S.C.  §  2075  (1970). 

70.  28  V.S.C.  §  2072  (1970). 

71.  \'6  U.S.C.  §§  3771,  3772  (1970). 

72.  28  U.S.C.  §  2076  (Supp.  V,  |975).  .  - 

73  Act  of  Sept.  24,  1789.  ch.  20.  §  34.  1  Stat.  73.  See  text  accompanying  note  91  tnfra. 

74  20  U  S  (7  Wheat.)  v  (1822). 

75  42  U.S.  (I  How.)  xli  (1842). 

77  For  a  (hsctj\sior?of  "the  detelopment  of  the  Equity  Rules,  see  Hart  &  Wechsler, 
supra  note  50.  at  664-65.  See  atso  Griswold  &  Mitchell.  The  Narrative  Record  m  Federal 
Etiititv  Appeals,  42  Harv.  L  Rev.  483  (1929).  Lane.  Federal  Equity  Rules.  \5  Harv.  L. 
Rev  276  ( 1922).  Payne,  Counierclaims  Under  A^^h  Federal  Equity  Rule  Jp.  10  Va  L  REV 
59«  11924).  Talley.  The  New  and  Old  Federal  Equity  Rules  Compared,  18  Va.  L.  Rev.  663 
(1913)  (discussing  practice  under  old.  pre»merger  rules).  . 

rhe  merger  of  law  and  equity  had  begun  to  take  place  in  the  states  ninety  years  earlier  as 
a  result  of  legislauve.  not  court,  iniuative.  See,  e.g.,  J.  Weinstein.  H.  Korn  &  A.  MtLLER, 
New  York  Civil  Ppiactice  1  103,01. 

78  Act  of  Sept.  29.  1789.  ch.  21.  §  2.  1  Stat.  93. 
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law."  With  the  Process  Act  of  1792,  this  stop-gap  measure  was  replaced  by 
a  provision  that  admiralty  proceedings  were  to  be  conducted  "according  to 
the  pnnciplcs,  rules  and  usages  which  belong  .  .  Mo  courts  of  admiralty, 
as  contradistinguished  from  courts  of  common  law."^' 

From  1792  untiJ  1844,  the  Supreme  Court  failed  to  exercise  its  admir- 
alty  rulemaking  power  and  left  the  field  to  conflicting  rules  developed  by 
distnct  courts.  Finally,  drawing  impetus  from  the  reaffirmation  of  the 
rulemaking  power  in  the  Act  of  August  23,  l842,«o  the  Supreme  Court 
issued  forty-seven  admiralty  rules  in  I844;«»  these  rules  were  not  a  com- 
prehensive codification  but  were  clarifications  of,  and  additions  to,  tradi- 
tional admiralty  practice.  In  1921  they  were  extensively  revised."^  in  1966, 
admiralty  procedure  was  merged  with  civil  procedure;"  the  Federal  Rules 
of  Civil  Procedure  are  now  applicable  to  admiralty  as  well  as  civil  cases."^ 

3.  Bankruptcy  Rules,  Article  I,  section  8  of  the  Constitution  grants 
Congress  the  power  "To  establish  .  .  ,  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States."  Current  bankruptcy  laws  are 
the  product  of  an  Act  of  July  I,  I898,»^  a  major  revision  undertaken  in 
1938,"*  and  approximately  one  hundred  amendments  to  these  acts." 

Shortly  after  passage  of  the  Act  of  July  1,  1898,  the  Supreme  Court 
formulated  rules  for  bankruptcy  proceedings."  The  rules  were  frequently 
amended  and  were  systematically  revised  in  1939."^  They  were  again  sub- 
stantially revised  in  recent  years  pursuant  to  proposals  of  an  Advisory 
Committee.^<> 

4.  Federal  Rules  of  Civil  Procedure,  Section  34  of  the  Judiciary  Act  of 
1789  provided: 

That  the  laws  of  the  several  states,  except  where  the  constitution, 
treaties,  or  statutes  of  the  United  States  shaU  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States  in  cases  where  they  apply.^^^ 

This  "Rules  of  Decision  Act''  left  it  unclear  whether  state  law  was  to 
govern  procedure.  The  problem  was  remedied  by  the  subsequent  Prx)cess 
79.  Act  of  May  8.  1792,  ch.  36.  §  2,  I  Slal.  273, 

fi'  l^?'  5     ^  Stat.  316. 

81,  44  U.S.  (3  How.)  ill  (1844), 
82  .  254  U.S.  671  (1921). 
83.  383  U.S.  1029  (1966). 

84  The  FcdcraJ  Rules  of  Civil  Procedure  do  contain  a  supplementaj  list  of  soecial 
jidm.raJiy  niles.  See  Fed  R  Civ  P  9(h).  14(a).  14(c).  38(c).  82.  3su^pp  Ru^  A  F  hizc 

?^^/'//l"f//''u«**^"i''l*'y  «  <^970).  pursuant  to  Fed.  R  C  v  P  8Ua)! 

Sff  gfrterally  Hart  &  Wechsler,  supra  note  50,  at  666-67 

85  Act  of  July  I,  1898.  ch.  541.  30  Stat,  544. 

In  P^^'      ^75.  52  Stat.  840  (Chandler  Act). 

Sb  Trf ..  c  compiled  in  title  11  of  the  United  States  Code. 

C».  1/2  U.5>.  653  (1898). 

89.  305  U.S.  677  (1939). 

90  96  S.  Ct .  rule  amendments  at  I  (July  1.  1976)  (Chapter  VIII)  96  S  Ci  n.u 
^^''^l!5f."ng7.V/^\;"^'•  »^76)  (Chapter  IX).  421  US  1019  (1975)  (Chapte^ 
US  1003  (1974)  (Chapter  XI).  411  U.S.  989  (1973)  (Chapters  I-VIII).  ana /wiu. -ij:> 

9L  Act  of  Sept.       1789.  ch.  20.  §  34.  I  Sut.  73. 
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Act  of  1789.  which  required  federal  courts  to  follow,  in  actions  at  law,  state 
procedure  in  effect  at  the  time  of  the  passage  of  the  Act.«  The  Process  Act 
of  1792  ratified  this  provision  but  made  it  subject  to  the  rulemaking  power 
of  the  Supreme  Court  and  lower  federal  courts,'' 

While  the  Judiciary  Act  of  1789  dictated  a  dynamic  conformity  for 
substantive  law.  the  Process  Act  of  1792  imposed  a  static  conformity  for 
procedural  law.  The  courts  did  not  exercise  their  rulemaking  powers  to 
alleviate  this  awkward  situation.  By  the  Conformity  Act  of  June  1.  1872. 
Congress  replaced  the  rule  of  static  conformity  for  procedure  with  dynamic 
conformity,  and  withdrew  the  theretofore  unused  judicial  rulemaking 
power  over  procedure  in  actions  at  law." 

Despite  the  Conformity  Act.  distinctive  federal  practices  began  to 
emerge.'*  A  sense  that  necessary  procedural  reform  could  be  accomplished 
only  by  court  rules  drafted  by  judges  and  lawyers  led  to  a  movement  for 
uniform  federal  procedural  rules  for  civil  cases.'^  This  movement  culmi- 
nated, in  1934.  in  the  passage  by  Congress  of  an  act  empowenng  the 
Supreme  Court 

to  prescribe,  by  general  rules,  for  the  district  courts  of  the  United 
States  and  for  the  courts  of  the  District  of  Columbia,  the  forms  of 
process,  writs,  pleadings,  and  motions,  and  the  practice  and  pro- 
cedure in  civil  actions  at  law." 

Chief  Justice  Hughes  led  the  Supreme  Court  in  responding  promptly  to 
the  rulemaking  mandate."  In  1935.  the  Court  issued  a  formal  order  ap- 
pointing an  Advisory  Committee  composed  of  eminent  members  of  the 
legal  profession.""  The  Advisory  Committee's  proposed  rules  received 
extensive  evaluation  and  criticism  by  special  bar  and  judicial  committees. 
Its  final  proposals  were  approved  with  minor  changes  by  the  Supreme 
Court,  and  became  effective  on  September  16.  1938.""  The  rules  were 
subsequently  amended  with  the  assistance  of  the  Advisory  Committee. 
In  1958  Congress  ordered  the  Judicial  Conference  of  the  United  States  to 

carry  on  a  continuous  study  of  the  operation  and  effect  of  the 

92  Act  of  Sept  29.  1789.  ch.  21.  §  2,  1  Stat.  93.  .  „f  w,,^^  ,  ,7gi  ,h  22  5 

It  Act,of  May  8.  1792.  ch.  36.  §  2.  1  Stat.  275.  Stt  also  Act  of  March  2.  1793.  ch.  22.  5 

^"  '94'.*Act"of  June  1,  1872.  ch.  255,  17  Slat.  196. 

96  s'i^Herronv  Southern  Pac.nc.  283  U.S.  91  (1931);  McDonald  v  ""V  ^^.^^Ar^^ 

''"'9l"5;/su''nlS1ay.  rft'^C?i,^y««lM.*,V.j  Po^.r  ,o  ,h.  Supr.m.  Cour,  of  ,h. 
'•"'i^'^^'oi'^:  kt^.  «K  ^-rslit.  1064, 

roo.'ip1^.'nt^e^t"orc^^^^'  T^TLc.,  Systen,  of  E.u.ty  and  U.     ..e,.  295 
U.S.  774  (1935). 

!o2.  3S1  U  I.  9U^1951)!  335  U.S.  919  (1948),  329  U.S.  839  (1947),  308  U.S.  642  (1939) 
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general  rules  of  practice  and  procedure  now  or  hereafter  in  use  as 
prescribed  by  the  Supreme  Court  for  the  other  courts  of  the 
United  States  pursuant  to  law.»^5 

5.  Federal  Rules  of  Criminal  Procedure,  Prior  to  the  promulgation  of 
federal  rules,  federal  criminal  procedure  was  no  more  than  an  unwieldy 
conglomeration  of  common  law  practice,  constitutional  requirements,  ad 
hoc  legislation,  and  references  to  state  lawsJ^*  Congress  initially  sought  to 
resolve  difficulties  regarding  procedure  after  verdict,  and  in  1933  au- 
thorized the  Supreme  Coitrt  to  devise  rules  for  this  areaJ^^  In  1940, 
Congress  expanded  the  Court's  authority  by  allowing  it  to  draft  rules  for 
criminal  proceedings  prior  to  and  including  the  verdict. '^^  The  resulting 
Federal  Rules  of  Criminal  Procedure  became  effective  in  1946,»o'  and  have 
since  been  amended  several  timesJ^* 

6.  Federal  Rules  of  Appellate  Procedure.  In  1968,  rules  concerning 
appeals  were  severed  from  those  applicable  tojrial  procedure.  A  separate 
set  of  Rules  of  Appellate  Procedure  was  promulgated  pursuant  to  an  advi- 
sory committee's  recommendations.**^^ 

7.  Federal  Rules  of  Evidence.  In  eariy  years  there  had  been  consider- 
able confusion  about  "whether  given  evidence  questions  were  to  be  de- 
cided in  accordance  with  the  Competency  of  Witnesses  Act,  the  Rules  of 
Decision  Act,  the  Conformity  Act . . .  ,  or  some  other  standard.""^  It  was 
not  until  1942  that  the  American  Law  Institute's  Model  Code  of  Evidence 
was  formally  adopted,  and  not  until  1953  that  the  Commissioners  on  Uni- 
form State  Laws  promulgated  the  Uniform  Rules  of  Evidence.  Relying  in 
part  on  the  availability  of  these  models  and  on  the  need  for  clarification  and 
improvement  of  the  federal  law  of  evidence,  critics  increased  pressure  for 
federal  rules.'*'  Shortly  thereafter,  a  Special  Committee  on  Evidence  ap- 
pointed in  I96l"2  by  the  Chief  Justice  concluded  that  the  rulemaking 
**power  conferred  by  .  .  .  enabling  acts  of  Congress /'^^^  permitted  prom- 

D  t       i^^  \  331  (1970),  See  also  Clark.  The  Role  of  the  Supreme  Coun  m  Federal 

Rule^Making.  46  J.  Am.  Jud.  Soc*y  250,  253  (J963). 

104.  Hart  &  Wechsler.  supra  note  50.  at  667. 
u  .IP^.oAS^  '^^  February  24.  1933.  ch.  1 19.  47  Stat.  904,  as  amended.  Act  of  March  8.  1934. 
ch.  49.  48  Stat.  399.  reenacied,  18  U.S.C.  I  3772  (1970). 

107  327  xltflUim^  ^^**  «8  "-S-C.  I  3771  (1970). 

l^J'^V^^^       "     ^^^^  "  S.  979  (1972),  401  U.S.  1025  (1971);  389  US  ||25 

(1968),  383  U.S  1087  (1966),  350  U.S.  I0I7  (1956),  346  U.S.  941  (1954);  335  U  S.  917,  949 

109,  389  U.S.  1063  (1968), 

no  CoMM  ON  Roles  of  Practice  and  Procedure  of  the  Judicial  Conference 
OF  THE  United  States,  A  Preliminary  Report  on  the  Advisaiility  and  Feasiiility 
x^iFr^^^}^?  Uniform  Rules  of  Evidence  for  the  United  States  District  Courts 

.1    c  omitted)  (hereinafter  cited  as  Preliminary  Report  on  Evidence]. 

P  R  ri  xxtnLt  1^^"*  ^^^^^^^^^St  Uniform  Rules  of  Evidence  in  the  Federal  Courts.  24 
h  K  p  331  (1960  ,  Report  of  the  Speaal  Comm.  on  Uniform  Evidence  Rules  for  Fed.  Cis.  to 
the  House  of  Delegates.  American  Bar  Association,  44  A.B.A.J.  1113  (1958),  Green,  The 
Admissibility  of  Evidence  Under  the  Federal  Rules.  55  Harv.  L.  Rev  197  225  (1941) 

112.  Preliminary  Report  on  Evidence,  jupw  note  110,  at  2. 

113.  !d.  at  29  (emphasis  added). 
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uigation  of  rules  of  evidence."*  and  recommended  that  the  Supreme  Court 
formulate  such  rules.**^  The  Federal  Rules  of  Evidence  were  finally 
approved  by  Congress  in  1975.  after  years  of  work  and  controversy.  Pro- 
fessor Cleary  has  noted  that  '*[t]he  rules  as  finally  enacted  are  the  joint 
product  of  the  rulemaking  process  as  evolved  by  the  Supreme  Court  and 
the  legislative  process  as  conducted  by  the  two  houses  of  the  Congress/*"* 
In  sum.  the  national  rulemaking  experience  demonstrates  no  rigidity  in 
doctrine  or  practice.  While  changes  in  the  process  of  rulemaking  have  often 
lagged  behind  the  need  for  change,  lethargy  more  than  ideology  has  been 
responsible  for  outmoded  practice  in  rulemaking.  There  are  now  clear 
signals  that  further  changes  arc  needed  in  the  way  rules  for  courts  are 
developed. 


As  demonstrated  above,  the  history  of  rulemaking  at  the  federal  level 
shows  a  practical  accommodation  between  the  legislature  and  the  courts. 
There  have  been  serious  suggestions,  however,  that  the  legislature  can 
have  no  role  in  rulemaking.  Generally  this  claim  has  been  ignored  by  those 
charged  with  the  practical  task  of  running  government.  Recent  history  in 
New  Jersey  and  elsewhere  is  instructive. 

A.   The  New  Jersey  Experience 

The  New  Jer^y  Supreme  Court  under  Chief  Justice  Vanderbilt,  relying 
on  a  state  constitutional  provision  granting  rulemaking  power  to  the 
courts."?  took  the  position  in  Winberry  v.  Salisbury^'*  that  its  rulemaking 
power  was  not  subject  to  legislative  control:  a  rule  would  stand  even  if  it 
were  inconsistent  with  a  subsequently  adopted  statute."'  In  support  of  its 
position,  the  New  Jersey  court  pointed  to  the  "intolerable''  confiict  that 
would  result  if  its  overruling  of  a  statute  by  court-made  rule  were  followed 

114.  Id.  at  32  n.l25.  35  n.l38. 
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by  legislative  readoption  of  the  statute,  and,  in  turn,  judicial  readoption  of 
the  rule.'^o  But  as  Professor  (now  Judge)  Kaplan  and  his  associate,  Greene, 
have  pointed  out.  the  problem  is  not  insoluble  given  the  assumption  *'that 
court  and  legislature  will  exhibit  a  decent  amount  of  mutual  respect  and 
tolerance. 

The  New  Jersey  position  in  mnberry  is  almost  unique.  Other  courts 
have  taken  what  Kaplan  and  Greene  refer  to  as  "the  circumspect  ap- 
proach"^"  vvorking  cooperatively  with  the  legislature.*"  The  majority 
approach  seems  the  wiser  one;  so  long  as  the  legislature  is  not  seeking  to 
destroy  a  court's  power  to  act  effectively,  statutes  should  supersede  rules. 
The  Anglo-American  experience  with  rulemaking  demonstrates  no  need  for 
the  courts  to  have  unfettered  control  over  procedure  through  rulemaking. 
Should  a  legislature's  acts  deny  due  process  or  infringe  other  constitution- 
ally  protected  rights,  the  courts  have  reserve  adjudicative  powers  to  strike 
down  the  offending  legislation.'" 

There  has  been  in  the  last  fifty  years  **a  growing  recognition  of  the 
soundness  of  the  policy  of  vesting  comprehensive  rule-making  power  in  the 
courts,  with  accountability  in  the  last  analysis  in  the  leg] slat u re. ''^^^  j^q 
serious  student  of  the  subject  would  today  accept  Wigmore's  thesis  that  the 
legislature  has  no  power  to  effect  judicial  procedure.'" 

New  Jersey's  near-fiasco  over  rules  of  evidence  shows  why  the  ab- 
solutist attitude  of  Justice  Vanderbilt  and  a  few  others  on  the  issue  of 
procedural  rules  cannot  be  sustained.  In  1954,  the  Supreme  Court  of  New 
Jersey  appointed  an  advisory  committee  to  study  the  Uniform  Rules  of 
Evidence  which  had  just  been  approved  by  the  American  Bar  Association. 
That  committee  published  its  report  in  May,  1955.  comparing  the  Uniform 
Rules  with  existing  New  Jersey  evidence  law,  making  recommendations  for 
amendments,  and  calling  for  adoption.*^^  In  October  of  that  year  the 
legislature  appointed  a  special  commission  to  study  the  Uniform  Rules  and 
make  recommendations.  Its  report  was  issued  in  November,  1956.'" 

As  a  result  of  the  conflict  between  the  branches  over  whether  the  rules 
should  be  adopted  b>  the  state  supreme  court  pursuant  to  its  constitutional 
authority  to  regulate  practice  and  procedure.^"  or  by  the  legislature  m  the 

120.  5  N.J.  at  244,  74  A.2d  at  408. 

121.  Kaplan  <fe  Greene,  supra  note  l!9.  at  247. 

122.  Id,  at  247  n.60. 

123  See.  e.g..  Grant  v.  Curtm.  71  A.2d  304  (Md.  Ct.  App.  1950). 

124  See,  e  g  ,  Sniadach  v  Family  Finance  Corp..  395  U.S.  337  (1969)  (statutory  garnish* 
ment  proceedings  invalid). 

125.  Kaplan  <fe  Greene,  supra  note  !19.  at  251. 

Wjgmore  Legislative  Rules  for  Judiciary  Procedure  are  Void  Constitutionally. 
23  III  L  Rev  276  (1928),  r^prm/tf^/ m  20  J.  Am.  Jud.  Soc'y  159  (1936).  Pound,  r/if 
Rule  Making  Power  of  the  Courts.  12  A.B.A.J.  599.  600  (1926). 

127  Report  of  the  Comm.  on  the  Revision  of  the  Law  of  Evidence  to  the 
Supreme  Court  of  New  Jersey  (1955). 

128  Report  of  the  Comm'n  to  Study  the  Improvement  of  the  Law  of  Evidence 
of  the  Senate  and  General  Asse.mdly  of  the  State  of  New  Jersey  (1956). 

129  N.J.  Const,  art.  VI.  §  2.  f  3.  The  text  of  this  provision  is  set  forth  m  note  117 
supra. 
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form  of  a  sutute»'^^  action  on  the  evidence  rules  was  stalled  for  the  next 
several  years.  At  the  heart  of  this  dispute,  of  course,  was  the  position  taken 
by  the  court  in  Winberry, 

After  Chjef  Justice  Vanderbilt  died,  his  successor.  Chief  Justice  Wein- 
traub,  met  with  legislative  leaders  to  work  out  a  practical  compromise 
Pursuant  to  their  agreement,  the  New  Jersey  Evidence  Act  of  I960  was 
adopted. The  Act  included  the  rules  of  privilege  and  a  modified  Dead 
Man  statute,  and  provided  detailed  procedures  authorizing  the  supreme 
court  to  adopt  the  remaining  rules  of  evidence.  One  provision  required  that 
proposed  rules  be  presented,  before  adoption,  to  a  judicial  conference  at 
which  the  various  courts  and  bar  associations,  the  legislature,  the  Attorney 
General,  county  prosecutors,  law  schools  and  **membcrs  of  the  Public*' 
would  be  represented.*^^ 

As  part  of  the  arrangement  between  the  chief  justice  and  legislative 
leaders,  the  Supreme  Court  of  New  Jersey  appointed  a  second  advisory 
committee  in  1960.  The  rules  proposed  by  the  advisory  committee  were 
adopted  by  the  supreme  court  in  1964  to  become  effective,  pursuant  to  the 
provisions  of  the  Act,  in  1965.'"  However  the  legislature,  through  a  series 
of  amendments,  delayed  the  effective  date  to  1967.'^* 

It  IS  interesting  that  after  enactment  of  the  rules  of  evidence  the  New 
Jersey  legislature  created  a  ^Termanent  State  Rules  of  Evidence  Review 
Commission,**  consisting  of  members  of  the  legislature  and  private  citi- 
zens, to  advise  the  legislature  with  respect  to  future  proposed  changes  in 
the  rules The  Commission's  title  was  later  amended  to  substitute  the 
word  "Court'*  for  "Evidence,*'*'**  suggesting  that  the  Winberry  case  was 
subject  to  still  further  erosion.  In  effect.  New  Jersey  seems  to  be  approach- 
ing much  the  same  practical  balance  in  rulemaking  as  other  American 
junsdictions,  although  commentators  still  talk  of  "complete**  rulemaking 

130.  Sff.  e.g..  How  Shall  the  Proposed  Code  of  Evidence  be  Adopted  78  N  J,L  J  316 
(1955),  Report  on  Manner  of  Adopting  Proposed  Evidence  Code.  78  N.J.L.J.  -^4^  U^f^i 
reporting  ^uggcslion  of  Essex  County  Bar  Association  lhal  ihe  legislature  and  ihen  the 
court,  adopt  the  same  provisions  as  a  way  out  of  the  '^P^'^}^^^,^*,^'' ^^^^^^ 
Report  of  the  Legislative  Commission  to  Study  the  Improvement  of  the  Uw  ojt  vide  nee,  7V 
nTl  J  473  (1956).  Evidence  Revision  by  Cooperation  19  ^  J. ^^^^^^ 
calhng  for  cooperation).  Vanderbilt  Critical  of  Evidence  Bill.  80  N  J.L.J  213  (1957)  fi/«/<?v^ 
Urge!  Codification  of  Evidence  Rule.  80  N  J.L.J  205  i\9$lhStaternent  by  Josiah  Stryler  at 
Legislative  Hearing  in  Evidence  Revision.  80  N.J.LJ.  211  {mi)  Milton  Submits  Comments 
on  Evidence  Revision,  80  NJX.J.  241  (1957).  Codificatton  of  Evidence  Uw  Favored  by 
Unanimous  Vote.  80  N.J.L.J.  253  (1957).  Statement  of  Milton  T.  Lasher.  President  New 
Jersey  State  Bar  Association.  Concerning  the  Proposed  Evidence  Code  ^^fPJJ:„L  il 
(1957).  See  also  Morgan.  Practical  Difficulties  Impeding  Reform  m  the  ^^%Evidencr^^ 
Vand  L  Rev.  725.  736  (1961).  Brooks.  Evidence.  14  Rutgers  L.  Rev.  390,  391-92  (1960), 

131  L  I960,  c.  52,  p.  461,  §  33  (codified  al  N.J.S.A.  2A:84A-33  (West  1976)). 

132.  N.J.S.A.  2A:84A-34  (West  1976). 

133.  NJ.S.A.  2A:84A-35  (West  1976).  ,  ,  .o.<  *  i  iqat  .  i  ft 
134  See  generally  L.  1965,  c.  56,  ^  2.  as  amended  by  L.  1966.  c.  184,  §  2;  L.  1967,  c.  3,  5 

1  (codified  at  NJ.S.A  2A:  84A.35  (West  197^  .mica  9a  jma     i  rwr<t 

135-  L.  1968,  c«  183,  5  1.  eff.  July  19,  1968  (codified  at  N.J.S.A.  2A:84A-39.1  (West 

^^^^136  L.  1970,  c.  258,  §  2,  eff.  Nov.  2,  1970  (codified  at  NJ.S.A.  2A;84A-39.1  (West 
1976)). 
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power  not  subject  to  subsequent  action  by  the  legislature,*''  the  concept  is 
essentially  ilJusoryJ'* 

B.  Experience  in  Other  States 

Despite  the  untenability  of  the  New  Jersey  position,  courts  still  flex 
their  muscles  occasionally,  making  extravagant  claims  of  exclusive  power 
over  rules. An  extreme  example  is  provided  by  State  v,  Clemente,^^^  in 
which  the  Connecticut  Supreme  Court  struck  down  a  statute  granting 
criminal  defendants  discovery  rights  equivalent  to  those  provided  by  sec- 
Uon  3500  of  title  18  of  the  United  States  Code,  under  the  theory  that  the 
legislature  had  no  authority  to  make  rules  for  the  court.  Ift  a  thorough 
historical  analysis  of  Connecticut  cases.  Professor  Kay  has  termed  the 
decision  to  be  of  a  *'radical  character."     He  concludes: 

{Tjhe  best  safeguard  to  the  proper  balance  between  the  courts  and 
other  departments  of  government  lies  in  the  responsibility^  of 
judges  to  exercise  restraint  and  temperance  in  deciding  questions 
touching  upon  their  own  power.  In  the  assertion  of  exclusive  and 
supreme  power  over  matters  of  practice  and  procedure,  the  Con- 
necticut Supreme  Court  has  failed  in  that  responsibility.'^^ 

Apparently,  the  New  Mexico  Supreme  Court  has  also  taken  this  ex- 
treme position  recently.  In  Rule  501  of  its  Rules  of  Evidence  the  state 
supreme  court  provides: 

Except  as  otherwise  required  by  constitution,  and  except  as  pro- 
vided in  these  rules  or  in  other  rules  adopted  by  the  Supreme 
Court,  no  person  has  a  privilege.  .  .  .'^^ 

Not  only  has  the  court  thus  abolished  prior  statutory  privileges,*^  but  it 

137.  See,  e.g..  Note,  The  Rule*hfaking  Powers  of  the  Illinois  Supreme  Court,  1965  U. 
Ill*  L.F.  903,  906. 

138.  Nevertheless.  New  Jersey  courts  retain  more  freedom  than  most  to  deal  with 
substantive  issues  through  rulemaking  rather  than  adjudication.  Busik  v.  Levine,  63  N.J.  351, 
307  A  2d  571  (1973),  dismissed  for  want  of  a  federal  question,  A\A  U.S.  1106  (im),  noted  tn 
27  Rutgers  L.  Rev.  345  (1974),  a  recent  decision  to  control  the  substantive  question  of 
prejudgment  interest  by  rule,  extends  rulemaking  power  further  than  most  authorities  would 
permit  Criticizing  this  expansionist  approach.  Professor  Lynch  has  called  it  "An  Undue 
Process  *'  Lynch,  The  New  Jersey  Supreme  Court  and  the  Counsel  Fees  Rule.  Procedure  or 
Substance  and  Remedy,  4  Seton  Hall  L.  Rev.  19;  421.  496  (1972-73). 

139  See,  e.g  Cohn  v  Borchard  Affiliations,  30  App.  Div.  2d  74,  289  N.Y.S.2d  771  (1st 
Dcp  t  1968),  rev'd.  25  N  Y.2d  237,  303  N.Y.S.2d  633  (1969)  (provision  governing  dismissal  for 
failure  to  prosecute  held  invalid),  noted  in  43  N.Y.U.  L.  Rev.  776  (I9&).  State  v,  Clemente, 
166  Conn.  501,  353  A.2d  723,  727  (1974),  strongly  criticized  in  Kay,  The  Rule-Making 
Authority  and  Separation  of  Powers  in  Connecticut,  8  Conn.  L.  Rev.  I  (1975),  State  v, 
Bridenhaeer.  257  Ind.  699,  707.  279  N.E.2d  794.  796  (1972);  Newell  v.  State.  308  So  2d 
71,  77  (Miss.  1975);  State  v.  Smith,  84  Wash.  2d  498,  527  P.2d  674.  677  (1974). 

140,  166  Conn.  501,  353  A.2d  723  (1974). 

141,  Kay,  supra  note  139.  at  22. 

142,  Id.  at  43. 

143  N  M.  Stat  Ann.  |  20-4-501  (Supp.  1975)  (emphasis  supplied).  By  contrast.  Fed. 
R  Evid  501  acknowledges  the  legislature's  power,  as  do  the  rules  of  other  states  which  use 
the  Federal  Rules  of  Evidence  as  a  model.  See  Fla.  R.  Evid.  50.501.  Me.  R.  EvID.  501.  Nev. 
R.  Serv.  f  49.015;  Wis.  R.  Evid.  905'0I. 

144  N.M.  Stat.  Ann.  f  20-1-12(0  (1953)  (accountant);  N.M.  Stat.  Ann.  $  20-1- 
12  I  (1953)  (news  sources).  N.M.  Stat.  Ann.  f  54-11-39  (1953)  (medical  research),  N.M. 
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has  apparently  taken  the  position  that  even  statutory  privileges  subse- 
quently enacted  by  the  legislature  would  be  invalid. 

While  It  may  sound  like  heresy  to  the  staunch  supporters  of  unfettered 
judicial  rulemaking,'^*  legislative  control  of  procedure  works  fairly  well 
where  there  are  broad-based,  active,  well-financed  agencies  to  prepare  the 
necessary  studies  and  legislation.  Judge  Tate  has  expressed  such  a  view 
regarding  the  Louisiana  system,*^*^  where  the  legislature  makes  court  rules: 

The  writer  is  not  convinced  that  ...  a  transfer  of  rule-making 
powers  [to  the  courts)  is  necessarily  desirable  at  this  time.  On  the 
whole,  with  the  able  ministrations  of  the  Law  Institute  and  Judi- 
cial Council  and  the  respect  shown  by  the  legislature  for  these 
law-improvement  agencies,  statutory  rule-making  has  worked  well 
in  Louisiana.*^' 

Even  the  most  ardent  supporters  of  rulemaking  by  the  highest  appellate 
court  in  the  jurisdiction  have  had  to  concede  that  the  power,  when  granted, 
often  goes  unused.*^' 

Procedural  reform  in  this  country  has  never  been  the  sole  prerogative 
of  either  legislature  or  courts.  At  times  the  courts  have  laid  the  framework 
for  reform,  as  in  the  late  eighteenth  century. At  other  times,  during 
pcnods  of  judicial  stagnation,  as  in  the  middle  nineteenth  century,  legisla- 
tive enactments  such  as  the  Field  Code  have  been  the  primary  vehicles  for 
change. During  the  greater  part  of  this  century  the  most  striking  reforms 
have  been  achieved  through  court-made  rules— most  notably  the  various 
federal  rules.  Nonetheless,  statutory  changes  have  not  been  uncommon; 
they  have  ranged  from  business  entry  exception  statutes^ to  the  multiple 
prOw. Jural  innovations  of  no-fault  automobile  liability  statutes.^" 

Stat.  Ann.  5  67.30-17  (1953)  (certified  psychologist).  See  Am  merman  v.  Hubbard  Broad- 
casung.  Inc.,  —  N.M.  — .  551  P.2d  1354  (1976)  (striking  down  newsperson's  privilege). 

145.  This  assumption  is  based  upon  conversations  of  the  author  with  members  of  the 
bench,  bar  and  legislature  of  New  Mexico.  See  also  2  S.  Weinstein  &  M.  Berger.  supra 
note  19.  1  501(06)  (Supp.  1976).  ,       ,      „  ,    .  , 

146.  Seet  e.g.,  Ashman.  Measuring  the  Judicia!  Rule'Maktng  Powen  59  J.  Am.  Ji;d. 
Soc'Y  215  (1975).  ^      ^  , 

147«  Tate,  The  Rule-Making  Power  of  the  Courts  tn  Louisiana,  24  LA.  L.  Rev.  555,  568 
(1964). 

148.  If  rulemaking  power  were  granted  ihe  courts.  Judge  Tale  su^ested  that  the  legisla- 
ture retain  general  supervisory  power.  In  ihe  futurs,  a  less  progressive  court  system  might 
tdke  too  parochial  a  view  of  the  regulation  of  judicial  procedure,  a  matter  which  is  after  all  the 
concern  of  our  entire  people,  not  just  of  the  bench  and  bar.*'  Id* 

149.  See,  e.g..  Ashman.  Measuring  the  Judicial  Rule-Making  Powert  59  J.  Am.  JUD. 
StK  Y  215.  219  (1975).  For  a  full  and  excellent  survey,  sec  American  Judicature  Society.  Uses 
of  the  Judicial  Rule- Making  Power  (1974)  (mimeograph). 

150.  See  Nelson,  supra  note  40.  at  98. 

151.  See,  e.g.,  C.  Clark,  Handbook  of  the  Law  of  Code  Pleading  17-19  (1928); 
Pound,  David  Dudley  Field.  An  Appraisal  in  David  Dudley  Field.  Centenary  Essays  I 
(1949K  Cf.  Kaplan  &  Greene,  5«pra  note  119,  at  252  (discussing  legislative  reform  in  New 

^^^^52.  See*  e,g.,  N.Y.  Civ.  Prac.  Law  &  R.  §  4518,  superseding  N.Y.  Civ.  PraC.  ACT  5 
374a  (McKmney  1963).  See  also  Act  of  June  25,  1948,  ch.  646,  62  Stat.  945.  as  amended,  28 
US.C.  5  1732  (Supp.  IV.  1974).  ,  , 

153.  See,  e.g.,  III.  Ann.  Stat.  ch.  73.  §§  1065  I5a-.I63  (Smith- Hurd  1965).  repealed, 
1976  IlL  Laws  Pub,  Act  78.1297.  §  22,  N.Y.  Ins.  Law  §5  670-77  (McKinney  Siipp.  J975),  Pa 
Stat.  Ann.  tit.  40,  §5  I  009.l01-.70l  (Purdon  Supp.  1976). 
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In  sum.  some  sort  of  ro)c-sharing  between  courts  and  legislatures  is 
both  necessary  and  beneficial.  Where  courts  have  insisted  on  exclusive 
control  over  rulemaking,  the  practical  results  have  not  been  useful, 

IV.  Reforming  National  Rulemaking 

A.  Congressional  Power  to  Delegate  and  Modify  Terms  of  Delegation 
In  contrast  to  some  of  the  states,  the  federal  courts  have  recognized 
that  nilemaking  is  ultimately  a  legislative  power  residing  in  Congress, 
although  delegated  m  large  measure  to  the  courts.  In  upholding  the  validity 
of  the  Process  Acts.'"  Chief  Justice  Marshall,  writing  for  the  Supreme 
Comm  Wayman  v.  Southard.^"  recognized  that  an  aspect  of  the  Process 
Act  of  1792  concerned  the  power  of  courts  to  prescribe  rules  for  proceed- 
mgs.'«  Mr.  Justice  Marshall  thus  seemed  to  view  the  courts'  nilemaking 
power  as  descending  by  specific  delegation  from  Congress  rather  than 
deriving  from  an  independent  judicial  authority  to  formulate  procedural 
rules.'*' 

At  one  time  it  might  plausibly  have  been  argued  that  delegation  to  the 
courts  of  such  non-adjudicative  functions  as  nilemaking  was  improper. 
History  has.  as  already  noted,  made  that  argument  untenable. 

Congress'  position  as  possessor  and  delegator  of  the  nilemaking  power 
K  now  assumed  without  question  by  the  federal  courts.  The  Supreme 
Court  m  Sibbach  v.  Wilson  &  Co.»*  for  example,  simply  asserted: 

£H??r?^f  f^i  undoubted  power  to  regulate  the  practice  and  pro- 
fno  of.  federal  courts  and  may  exercise  that  ^wer  by  delega^ 
ing  to  this  or_  other  federal  courts  authority  to^make  niles  not 
inconsistent  with  the  statutes  or  Constitution  of  the  United  States. 

Since  the  mid-1930's  the  nilemaking  function  has  been  delegated  al- 
most entirely  to  the  courts;  Congress'  power  over  the  area  has  been  reduced 
to  a  momtonng  status.  As  a  result  of  the  Supreme  Court's  long-standing 
acknowledgement  of  the  congressional  prerogative  over  nilemaking  and  the 
extensive  delegation  of  this  function  to  the  courts,  the  only  questions  that 
have  ansen  concerning  the  nilemaking  power  involve  the  extent  and  pro- 
priety of  the  delegation  to  the  courts.  The  Supreme  Court  addressed  these 
issues  in  the  Sibbach  case. 

In  Sibbach.  the  Court  was  faced  with  a  question  of  the  validity  of 
certain  Federal  Rules  of  CivU  Procedure;  Congress  had  been  given  an 

!«■  6h6T  supra. 

IJJ.  23  U.S.  (10  Wheat.)  I  (1825). 
156,  id.  at  41-42. 

''''' 

159.  Id.  at  ViO. 


CD  1^"^-^^^  0-83-23  r.^  ^ 
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opportunity  to  modify  or  veto  these  rules  in  accordance  with  the  terms  of 
the  Enabling  Act  of  1934,  but  had  not  done  so.  The  Court  held  that  even 
though  the  Rules  worked  a  major  departure  from  past  procedures,  specific 
congressional  approval  was  not  necessary: 

The  value  of  the  reservation  of  the  power  to  examine  proposed 
rules,  laws  and  regulations  before  they  become  effective  is  well 
understood  by  Congress.  It  is  frequently,  as  here,  employed  to 
make  sure  that  the  action  under  the  delegation  squares  with  the 
Congressional  purpose.  Evidently  the  Congress  felt  the  rule  was 
within  the  ambit  of  the  statute  as  no  effort  was  made  to  eliminate 
it  from  the  proposed  body  of  rules,  although  this  specific  rule  was 
attacked  and  defended  before  the  committees  of  the  two  Houses, 
The  Preliminary  Draft  of  the  rules  called  attention  to  the  contrary 
practice  indicated  by  the  Botsford  case,  as  did  the  Report  of  the 
Advisory  Committee  and  the  notes  prepared  by  the  Committee  to 
accompany  the  final  version  of  the  rules.  That  no  adverse  action 
was  taken  by  Congress  indicates,  at  least,  that  no  transgression  of 
legislative  policy  was  found.  We  conclude  that  the  rules  under 
attack  are  within  the  authority  granted. 

Justice  Frankfurter,  joined  by  Justices  Black,  Douglas,  and  Murphy,  dis- 
sented, stating  in  part: 

Plainly  the  Rules  are  not  acts  of  Congress  and  can  not  be  treated 
as  such.  Having  due  regard  to  the  mechanics  of  legislation  and  the 
practical  conditions  surrounding  the  business  of  Confess  when 
the  Rules  were  submitted,  to  draw  any  inference  of  tacit  approval 
from  non-action  by  Congress  is  to  appeal  to  unreality.  And  so 
I  conclude  that  to  make  the  drastic  change  that  (the  rule  in  aues- 
tion)  sought  to  introduce  would  require  explicit  legislation.*** 

The  two  views  in  the  Sibbach  case,  then,  present  the  dilemma  result- 
ing from  the  uncertain  division  of  the  rulemaking  power  between  courts 
and  legislature.  Rulemaking  of  necessity  falls  into  a  blurred  area  where 
precise  separation  of  the  powers  of  the  independent  branches  is  inappro- 
pnate.  Inapplicability  of  strict  separation  of  powers  theory  docs  not,  how- 
ever, require  total  abandonment  of  the  concept  in  the  context  of  rulemak- 
ing. Experience  with  general  powers  of  legislative  delegation  may  supply 
some  helpful  guidelines  in  striking  a  proper  balance  between  the  roles  of 
the  courts  and  the  legislature  in  rulemaking.  The  administrative  agencies, 
which  assume  legislative,  executive  and  judicial  roles,  furnish  one  useful 
analogy. 

Under  the  traditional  model  of  tripartite  government,  at  least  as  formu- 
lated  by  the  framers  of  the  Constitution,  Congress  is  the  source  of  policy- 
making power.  This  is  consonant  with  the  fact  that,  of  the  three  branches, 
Congress  bears  the  closest  relationship  to  the  people— the  ultimate  source 
of  power  in  any  democracy.  Under  the  doctrine  of  legislative  delegation, 

160.  Id.  at  15-16. 

161.  id.  at  18  (Frankfurter,  J.,  dissenting). 
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Congress  defers  to  the  expertise  of  a  delegate  body,  allowing  it  to  act  as  a 
legislature  in  a  particular  area,  under  the  general  policy  formula  dictated  by 
Congress  An  outmoded  theory  of  constitutional  limits  on  legislative  dele- 
gation held  that  if  Congress  failed  to  outline  a  sufficiently  specific  policy  in 
the  legislation  creating  the  delegate  body,  the  delegation  failed  and  the  acts 
of  the  delegate  body  were  voidJ"  Largely  because  the  courts  abused  this 
doctrine,  using  it  to  t.hrottle  economic  and  social  legislation  in  the  I930's,'" 
the  theory  of  constitutional  limits  on  delegation  has  been  generally  ignored 
or  given  mere  lip  service  tor  several  decades.'*^  As  one  commentator  has 
recently  noted,  this  refusal  by  the  courts  to  insist  that  Congress'  policy- 
making role  be  preserved,  coupled  with  Congress'  own  failure  to  assert  its 
role,  has  contributed  to  one  of  the  major  governmental  developments  of 
recent  times:  a  dramatic  expansion  of  the  powers  of  the  executive  branch 
(exercised  largely  through  a  myriad  of  semi-independent  agencies),  and  a 
correspondingly  drastic  decline  in  the  power  of  the  legislative  branchJ*^ 
It  may  be  that  the  courts  still  have  a  role  to  play  in  restoring  to  some 
degree  the  balance  between  executive  and  legislature,  and  that  revival  of 
the  doctrine  of  constitutional  limits  on  legislative  delegation  would  be 
appropriate.  Just  as  this  doctrine  may  retain  utility  in  the  area  of  legislative 
policy  control  over  the  executive,  it  may  also  be  useful  in  those  areas  in 
which  the  legislature  supervises  activities  of  the  judicial  branch.  The  posi- 
tion of  Chief  Justice  Marshall  in  Wayman  v.  Southard^^^  remains  valid 
today:  the  rulemaking  power  of  the  courts  is  properly  viewed  as  a  legisla- 
tive delegation. 

It  follows  from  this  view  that  Congress  should  at  least  have  the  option 
of  establishing  basic  policy  guidelines  for  court  rules.  Thus,  the  practice  of 
submitting  proposed  court  mies  for  congressional  approval  or  modification 
seems  altogether  appropriate;  such  a  process  conforms  to  the  basic  tenets 
of  delegation  theory. 

It  would  be  a  mist.-ike,  however,  for  Congress  to  insist  on  reviewing 
proposed  rules  in  minute  detail.  Rulemaking  is  delegated  so  that  Congress 
may  profit  from  the  expertise  of  courts  and  specialists  in  areas  of  litigation 
procedure  w'!h  which  they  arc  far  more  conversant  than  Congress.  Unless 

Rvan ^Wn /fsR  ^A^^\^x  ^5;! no??.*"?.'  ^^1  US.  414.  426  (1944).  Panama  RcHning  Co.  v. 

Q  \Vi^^?f  mI'iV/u^^^  430(1935).  United  States  V  Chicago.  Md..  St.  P.  &  Pac  R.R., 
282  US  311.  324  (1931),  Wayman  v,  Southard,  23  U.S.  (10  Wheat.)  I,  41-43  (1825). 

163  Schechter  Poultry  Corp  v  United  States.  295  U^S.  495  (1935).  Panama  RefininB 
Co  V  Ryan.  293  U  S  388  (1935)  For  a  discussion  oiSchechter  the  -  ick  chic" 

see  Bellush,  The  Failure  of  the  NRA  168-70  (1975).  aicM.niti.cn  imgauon. 

164  On  the  difficulties  of  defining  constitutional  limitations  on  the  congressional  delefia- 
non  power,  see  I  K  Davis.  Administrative  Uw  Treatise  5  2.0I-.06  (1958);  JafTc,  An 

jfi?"  jP^'W'wn  of  Ugtslative  Power,  47  COLUM.  L.  REV.  359.  561  (1947). 
L      Gewirtz.  The  Courts.  CorxRress  and  Executive  PoUcy- Making,  39  L.  &  Con- 
Kt?,n^?"  ,TJi?^^i^'"/"^''"^'?"^  Seejfnerally  A.  Schlesinger.  Jr.,  The  Imperial 
Itan  L  Rev  ^041  0975)'"*"'    ^'^'^        Legitimacy  in  the  Administrative  Process,  27 

166.  23  U  S.  (10  Wheat.)  I  (1825).  See  text  accompanying  note  155  supra. 
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Congress  confines  it&elf  to  the  basic  policy  issues  concerning  the  proposals 
submitted  to  it,  the  ends  sought  to  be  achieved  by  the  delegation  will  be 
undercut. 

The  problem,  of  course,  is  to  distmguish  basic  policy  from  mere  detail. 
A  few  guidelmes  can  be  suggested.  First,  congressional  review  of  the 
initial  draft  of  a  set  of  rules  and  of  the  new  policies  they  reflect  will 
generally  be  more  appropriate  than  review  of  the  occasional  subsequent 
amendments,  which  usually  only  round  out  an  existing  policy  framework. 
Only  where  new  amendments  depart  sharply  from  already  approved  poli- 
cies does  congressional  scrutiny  seem  desirable.'^' 

Second,  Congress  should  scrutinize  rules  and  amendments  that  may 
have  a  substanUve  effect  more  carefully  than  those  that  will  probably  have 
a  technical  or  procedural  effect.*^* 

Third,  while  many  rules  have  substantive  effect,  some  such  rules  seem 
more  fitting  for  review  than  others.  For  example,  court  rules  which  would 
impair  the  abihty  of  particular  individuals  to  obtain  a  full  hearing  or  to 
present  evidence  adequately  would  seem  particularly  appropriate  for  con- 
gressional scrutiny.'*^  Public  hearings  at  the  drafting  stage  should  help  to 
reveal  such  areas  of  concern. 

Obviously,  any  list  of  priorities  for  congressional  review  must  be 
tentative.  The  effectiveness  of  the  rulemaking  mechanism  under  a  delega- 
tion system  depends  heavily  on  the  wisdom  of  Congress  in  exercising  a 
considered  restramt,  absent  this,  the  expertise  of  the  various  advisory 
committees  will  be  almost  valueless.  Nonetheless,  the  delegation  theory 
properly  requires  that  congressional  power  to  review  be  recognized.  His- 
toncally,  as  already  noted,  such  a  balanced  rulemaking  process  has  proved 
effective. 

If  Congress  is  to  exercise  restraint,  so,  too,  must  the  courts.  Where 
substantial  substantive  policies  arc  at  stake  or  fundamental  jurisdictional 
issues  are  raised,  the  courts  should  refrain  from  treating  the  matter  by 
rules,  but  should,  through  the  Judicial  Conference  or  groups  such  as  the 
Amencan  Bar  Association,  seek  appropriate  legislation.  In  retrospect,  for 
example,  it  probably  was  a  mistake  for  the  Supreme  Court  and  the  Advi- 
sory Commute^  on  Evidence  to  attempt  to  force  uniform  privilege  rules  on 
the  federal  courts. These  proposals  caused  a  furor  in  Congress  which 
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rightly  believed  that  they  involved  substantive  policies.  Similarly,  reduc- 
tion of  jury  size  from  twelve  to  six,  discussed  below  in  connection  with 
local  rules,  should  not  have  been  accomplished  through  rules.  Yet,  the 
Committee  on  Rules  of  Practice  and  Procedure  of  the  Judicial  Conference 
of  the  United  States  is  now  circulating  a  Proposed  Rule  35.1  of  the  Federal 
Rules  of  Criminal  Procedure,  providing  defendants  with  the  right  to  appeal 
from  sentences  they  consider  too  harsh. While  appellate  review  of  sen- 
tences seems  to  the  author  sound,  there  appears  to  be  no  basis  in  statutory 
authority  or  in  the  history  of  the  courts  of  appeals  warranting  such  exten- 
sion of  jurisdiction  through  exercise  of  the  rulemaking  authority.'"  Ap- 
peals are  covered  by  statute,'^'  and  the  matter  of  sentencing  review  ought 
to  be  handled  by  statute  as  well,  since  it  involves  a  substantial  extension  of 
the  jurisdiction  of  the  courts  of  appeals.  Congress  would  have  to  consider 
the  desirability  of  the  rule  and,  if  it  were  adopted,  would  need  to  add 
substantial  personnel  to  the  courts  so  that  the  new  jurisdiction  could  be 
effectively  exercised.  The  judgments  in  this  area  are  not  easy,  particularly 
since  excessive  restraint  may  result  in  neither  Congress  nor  the  courts 
taking  the  necessary  initiative. 


B.  Requirement  of  Public  Deliberation 

Inherent  in  the  concept  of  delegation  is  the  notion  that  it  will  be 
exercised  by  the  body  receiving  the  power  within  the  legislative  tradition  of 
open  and  public  deliberation.  The  1973  Commission  on  Standards  of  Judi- 
cial Administration  of  the  American  Bar  Association  specifically  noted  that 
appropnate  procedure  should  involve  ^^opportunity  on  the  part  of  members 
of  the  public  and  the  bar  to  suggest,  review  and  make  recommendations 
concerning  proposed  rules/*"'^  and  that  "the  participation  of  judges, 
lawyers.  1-^al  scholars,  and  legislators  in  deliberations  concerning  the 
rules,  the  provision  of  staff  assistance  for  research  and  drafting,  and  circu- 
lation of  proposals  for  scrutiny  and  comment  before  their  adoption"  are 
desirable.''*  Most  states  utilize  expert  advisory  groups — often  judicial  con- 

vanous  statutes  and  rules  and  the  dangers  involved  when  neither  courts  nor  legislature  take 
the  injiiative  to  resolve  tangled  substantive-procedural  problems. 

PI  Letter  to  the  "Bench  and  Bar"  from  the  Chairman  and  the  Secretary  of  the  Comm. 
?^76)         ^^^^^  and  Procedure  of  the  Judicial  Conference  of  the  United  States  (Sept.  30, 

172  Cf  Dorszynskj  v  United  Stales.  418  U.S.  424.  431  (1974)  (  "once  it  is  determined 
that  a  sentence  is  withm  the  limitations  set  forth  in  the  statute  under  which  it  is  imposed, 
appellate  review  is  at  an  end").  But  cf.  Comm.  on  Rules  of  Practice  and  Procedure  of 
THE  Ji'DiciAL  Conference  of  the  United  States.  Advisory  Comm.  Note  to  Proposed 
Ri'if  *5  I.  at  ^  (Sept  I9''6)  (finding  rulemaking  authority  in  present  power  of  the  courts  of 
appeals  to  review  sentences)  If  this  rulemaking  power  exists,  however,  it  is  almost  never 
utilized 

Vnl  ^''o'/  ^  *  *  2^  5  ^291  (1970).  28  U.S.C.  §  2106  (1970). 

174  ABA  CoMM  ON  Standards  of  Judicial  Administration,  Standards  Reflat- 
ing TO  Court  Organization  63  (Tent.  Draft  1973). 

175-  Id.  at  64.  See  also,  e.g.,  Sunderland,  supra  note  97,  at  33. 
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fcrcnccs  and  councils'''*— to  help  draft  statewide  niles,^"  Such  groups 
often  provide  an  opportunity  for  the  bar  and  other  interested  parties  to 
suggest  changes.''*  In  addition,  the  effective  date  of  new  rules  is  usually 
set  sufficiently  far  after  promulgation  to  allow  objections  to  be  raised  and 
hearings  to  be  held.*'^ 

Typical  of  the  operation  of  such  an  expert  body  was  the  work  of  the 
California  Law  Revision  Commission  in  the  adoption  of  the  California 
Rules  of  Evidence.  The  Commission's  task  was  to  prepare  drafts  for 
consideration  by  the  legislature.  It  drew  assistance  from  law  professors 
who  prepared  the  necessary  research  studies  and  it  provided  for  publica- 
tion and  wide  discussion  of  its  preliminary  proposals  before  submitting 
them  for  legislative  scrutiny.'*^  The  niles  ultimately  adopted  by  the  legisla- 
ture were  the  end  result  of  this  process. 

The  work  of  the  new  York  Slate  Committee  to  Advise  and  Consult 
with  the  Judicial  Conference  on  the  CPLR  provides  another  example  of  the 
manner  in  which  a  body  of  expertise  is  utilized  in  rulemaking.^"  The 
Committee,  which  reports  to  the  New  York  Judicial  Conference,^"  has 
modest  appropriations  with  which  it  commissions  studies  by  law  professors 
on  an  ad  hoc  basis.  The  New  York  Civil  Practice  Law  and  Rules  is  subject 
to  constant  revision.**^  Under  the  New  York  practice,  although  statewide 


176  J.  Parness  &  C.  Korbakes.  A  Study  of  the  Procedural  Rule-Making  Power  in  the 
United  States,  app.  Ill  (Am.  Judicature  Soc^.  Aug.  1973)  (mimeograph). 

177.  A.  Vandemilt,  Minimum  Standards  of  Judicial  Administration  128-29 
(1949) 

178.  Advisory  Comm.  on  Practice  &  Procedure.  Third  Preliminary  Report. 
N      Leo  Doc.  No.  17,  at  833  n.4l  (1959).  ,    •     u  vx.  ,u  u 

179  The  probability  of  obuining  a  change  after  promulgation,  however.  like  the  chance 
of  securing  a  reheanng,  Is  slight  because  of  the  reluctance  of  most  courts  to  acknowledge  their 

^'^'^^Tso.  California  Law  Revision  Comm'n,  Recommendation  Proposing  an  Evi- 

"^^^^lll^W.^afiVu^S).  See  generally  6  California  Law  Revision  Comm'n,  Reports. 
Recommendations  and  Stijdies  1962-1964.  California  Law  R£VISion  Comm  n.  Rec- 
ommendation Proposing  an  Evidence  Code  (1965).  See  also  B.  Witkin.  California 
Evidence  §§  5-6  (2d  ed.  1966).  ^        .  .      «    .  .     ^  ... 

An  instructive  contrast  to  the  operation  of  the  California  Law  Revision  Commission  is 
$een  in  the  functioning  of  the  California  Judicial  Council,  which  has  some  limited  powei  to 
make  procedural  rules.  5^^  B.  Witkin.  1  California  Procedure  51  119-20.  52-53.  126-31 
(2d  ed.  1970).  The  Council  apparently  does  not  publish  its  rules  in  advance  of  adoption  to 
permit  criticism—a  failing  which  has  been  a  source  of  irritation  to  the  bar  Id, 

182.  Administrative  Board  of  the  Judicial  Conference  of  the  5>tate  of 
New  York.  19  Ann,  Rep.  A-27.  Leg.  Doc:  No.  90  (1974).  ^  .  v,  v 

183.  The  New  York  Judicial  Conference  consists  of  the  chief  judge  of  the  New  York 
State  Court  of  Appeals  as  chairman,  the  four  presiding  justices— one  from  each  of  the  four 
departments,  and  judges  representing  ihe  Surrogates  Courts.  County  Courts.  Court  of  Claims , 
Famdy  Court,  Criminal  Court  of  the  City  of  New  York  and  Civil  Court  of  the  City  of  New 
York  The  following  ex«officio  nfembers  by  sutute  attend  meetings  of  the  Conference  and 
make  recommendations,  the  Chairman  and  the  ranking  minority  member  of  the  Judiciary 
Committees  of  the  Senate  and  of  the  Assembly  and  the  Chairman  and  ranking  minority 
member  of  the  Codes  Committees  of  the  Senate  and  Assembl)-  The  State  Administrator,  who 
acts  as  Secretary,  is  assisted  by  the  counsel,  administration  officer  and  extensive  stall 
Administrative  Board  of  the  Judicial  Conference  of  the  State  of  New  York. 
16  Ann.  Rep.  9-10.  A-2  to  A-ll.  Leo.  Doc.  No.  90  (1971). 

184.  See.  e.g.,  Judicial  Conference  of  the  State  of  New  York.  Report  to  the  1976 
Legislature  in  Relation  to  the  Civil  Practice  Law  and  Rules  and  Proposed  Amendments 
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rules  are  promulgated  by  the  Judicial  Conference,  subject  to  veto  by  the 
legislature,  much  of  the  iniUative  for  drafting  changes  in  the  statutes  as  weU 
as  the  rules  comes  from  the  Committee  to  Advise  and  Consult. The 
system  works  fairly  comfortably,  although  it  would  appear  to  be  extremely 
awkward. 

Recognition  that  judicial  rulemaking  must  be  a  public  process  is  hcaJ- 
thy.  When  courts  assume  a  legislative  role,  they  also  should  exercise  the 
restraints  that  properly  accompany  that  role.  Public  deliberations  are  a 
basic  safeguard  to  insure  that  the  legislative  process  is  fair  and  informed. 
Professors  Leo  Levin  and  Anthony  Amsterdam  have  summarized  the 
position  well: 

The  whole  aim  of  the  balance  of  powers  ...  is  the  creation  of  a 
scheme  whereby  the  courts  may  maintain  an  effective,  flexible 
and  thorough.gomg  control  over  their  own  administration  and 
procedure,  with  the  possibility  of  ultimate  legislative  review  in 
fnv^fv^  xu— decisions  of  public  policy  are  necessarily 
involved.  This  is  the  aim  of  safe  efficiency:  immediately  practical 
fundamentally  democratic.^"  piawuwai, 

C.  Possible  Supreme  Court  as  Delegee  of  the  Rulemaking  Power 

If  delegation  is  possible  and  desirable,  to  whom  may  the  power  of 
rulemaking  be  delegated?  The  delegee  should  be  chosen  in  a  way  that 
makes  institutional  sense,  that  seems  meet  in  an  historical  framework,  and 
that  docs  no  violence  to  our  conceptions  of  separation  of  powers.  From 
what  has  already  been  said,  it  is  obvious  that  the  Supreme  Court  and  the 
individual  lower  courts  could  properly  be  delegated  the  responsibility  of 
rulemaking.  So,  too,  could  an  assembly  of  judges  such  as  the  United  States 
Judicial  Conference,  or  a  committee  appointed  by  judges  and  approved  by 
Congress.  While  Congress  has  great  latitude  in  delegating  power,  however, 
it  cannot  ignore  the  proper  separation  of  roles  of  the  executive,  legislature, 
and  courts.*"  It  would,  for  example,  seem  improper  today  to  delegate 
rulemaking  power  to  the  President  or  even  to  an  executive  agency  such  as 
the  Department  of  Justice. 

While  it  is  clearly  possible  for  Congress  to  delegate  primary  responsi- 

alidTcJcommS^  ^"^'r'**,^        ^^'^      ^^^^  (mimeograph)  (studies 

?rcK.f  «T  .    - attachment,  replevin,  airest.  and  receiv- 
ership  Videotaping  depositions,  direct  actions  against  liability  insurance  earners). 

w.th  Ihi  inH.^lif  rA^  ^""^'^'^^  ^^"^^r^r??^i?  committee  to  Advise  and  Consult 

law  leaci^inJ  nrnS^fon^rl  C,PX  R.,  consisting  of  leading  members  of  the  bar  and 
1?.^^  1!  ^11^'^°'*^"'°".  recommendations  of  this  group  are  based  upon  extensive 
studies,  usually  prepared  by  law  professors  Its  recommendations  are  generaWfoJIowed  b5 
i^rn£??ic a"^cn^"^ents  to  the  rules  of  the  C.PX.R.  and.  often!  bv  the  legislature  m 
proposals  to  amend  sections  of  the  C.P.L.R,  and  related  statutes.  /^^J  V*-.  Admin" 
isTiiATiv£  Board  of  the  Judicial  Conference  of  the  State  of  New  York  16 
Ann.  Rep.  A;28  to  A-49.  Leg.  Doc.  No.  90  (1971). 

186.  Levin  &  Amsterdam,  supra  note  119.  at  42 

187,  Sff  Buckley  v,  Valeo.  424  U.S.  I.  120-24  (1976). 
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bihty  for  rulemaking  to  the  Supreme  Court,  certain  practical  objections  of 
considerable  persuasiveness  have  been  raised  concerning  such  delegation 
These  will  be  considered  in  the  following  section. 

D.  PracUcal  Objections  to  the  Exercise  of  Rulemaking  Power  by  the 
Supreme  Court 

In  1944  Justice  Frankfurter  opposed  the  adoption  of  the  Federal  Rules 
of  Cnminal  Procedure  on  the  ground  that  the  Supreme  Court  would  be 
unable  to  evaluate  them  effectively  in  view  of  its  distance  from  the  realities 
of  day.to-dav  district  court  trial  proceedings.^"  He  also  believed  that  it 
was  undesirable  for  the  Court  to  appear,  through  the  issuance  of  rules,  to 
prejudge  issues  that  might  come  before  it  in  litigation.'"  Justice  Black  also 
opposed,  but  without  explanation,  the  adoption  of  the  Federal  Rules  of 
Cnminal  Procedure.  Justices  Black  and  Douglas  objected  not  only  to  par- 
ticular sets  of  rules,  but  to  the  rulemaking  process  in  general.*^^  In  oppos- 
ing the  1963  amendments  to  the  Federal  Rules  of  Civil  Procedure  and 
recommending  that  rulemaking  be  carried  out  by  the  Judicial  Conference, 
they  stated: 

We  believe  that  while  some  of  the  Rules  of  Civil  Procedure  arc 
simply  housekeeping  details,  many  determine  matters  so  sut)- 
stantially  affecting  the  rights  of  litigants  in  lawsuits  that  in  practi- 
cal effect  they  are  the  equivalent  of  new  legislation  which,  in  our 


188  Rules  of  Criminal  Procedure.  Order.  323  U.S.  821,  822  (1944)  (memorandum  of 

wa  potcd  bFa  cisc  Sg  before  .t.  "the  Court  declined  to  adopt  the  >inend"ient 
prefemngto  handlfthe  matter  by  decision." .</  >t26:386, .n  Hsckman  v  Taylor^^^^^^^^  495 

fc^L^=drbTthe^r,Ta=n,rn^dr^^^^^ 

'"'"Arthur  ^^fi  "nt'^nJ^^fir^^Sted  by  the  Court  in  connec.lo^ 

2:=^rn,.rtee'^o=n  ISe^^^t^  S  J-o'^  t^ C^o^r^eL^n^edr ^^'-dy"tfc'|s 
DroZl  fo°  thf  r^ew  Ru  es  of  Evidence  iransm.ttfd  to  it  b>  the  Judicial  Conference  was  that 
S  v^s  evenlv  split  on  he  definition  of  a  "representative  of  the  client  •  in  the  area  of 
%:^.y.:uJn\  X  This  spht  was  reflected  K.  its  '"f^f  V  '°7th'c?r'  ^V'^Vby 
definition  in  Harper  &  Row.  Publishers.  Inc  v.  Decker.  423  F.2..  'i7(7th  ^'f  '^"'•Of  f  7 
equall°d,v,dfd  court.  400  U.S  348  (1971).  which  rejected  the  restrictive  control  -  ^uP"--' 
See  the  hiViory  of  thi  provision  in  2  J,  Weinstein  &  M  BtMtn.supra  note  503|01].  at 
50V  4  and  °  <03tbl|04y,  at  503-44  The  next  version  forwarded  to  the  Supreme  Cou";nd  the 
one  adopted  by  it  omitted  this  definition.  Id.  There  were,  of  course,  many  other  changes  m  the 

In"he  areas  both  of  work  product  and  pnvilege.  ""'f '"PO'^"""^  li«gation  had  app^^^^ 
ently  sharpened  the  Court  s  awareness  of  the  subtleties  involved,  making  it  less  eager  to 
adopt  catego^^^^^^  Procedure.  Order.  323  U  S  821  822  (1^ 

190  Sfe,rg,mVS  1012  (1961)  (amendments  to  Fed  5  ,Snoiic  n  v  -{rWJ  S 
(1963)  (amendments  to  Fed  R  Civ  P  H^""* 

1031,  1032  (1966)  (amendments  to  Fed  R  Civ  P  >  (^lacjc.  J  .  dissenting  .^  3^^^ 
(1966)  (amendments  to  Fed  R  Crim  P)  (Douglas.  J  .  dissentmg  in  part);  398  U  S  979 
{l970J(aSS^  U-S.  IOl9(l971)(amendmcntstoFED  R  Civ 

P,.  Fed  R.  Crim.  P..  Fed,  R.  Arp,  P.). 
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"'^  Constitution  requires  to  be  initiated  in  and  enacted 
by  tiie  Congress  and  approved  by  the  President.  The  Constitution 
as  we  read  .t.  provides  that  all  laws  shall  be  enacted  by  the  Hous^; 
rl„l"!'?'  President  not  by  the  mere  failure  of  the 

Congress  to  reject  proposals  of  an  outside  agency.  .  .  . 

Instead  of  recommending  change  to  the  present  rules,  we  recom- 
To-  '•V^L"''^  statute  authorizing  this  Court  to  prescribe  Rules 
of  Civil  Procedure,  if  it  is  to  remain  a  law,  be  amended  to 

f!;n''n%lur"''^"'''^'"/y  "P°",'l'^  ii""^'^  Conference  rather  than 
K„  •  •       •  •  -j'^e  Conference  and  its  Committers] 

who  do  the  work  not  we,  and  the  rules  have  only  our  imprimatur. 
.  .  .  Transfer  of  the  function  to  the  Judicial  Conference  would 
relieve  us  of  the  embarrassment  of  having  to  sit  in  judgment  on  the 
constitutionality  of  rules  which  we  have  approve^d  and  wh°ch  as 
applied  in  given  situations  might  have  to  be  declared  invalid.'" 

In  response  to  Justices  Frankfurter,  Douglas,  and  Black,  the  Supreme 
Court  maintained  that  "[t]he  fact  that  this  Court  promulgated  the  rules  as 
formulated  and  recommended  by  the  Advisory  Committee  does  not  fore- 
close consideration  of  their  validity,  meaning  or  consistency.  ""2  The  argu- 
ment that  the  Court  remains  completely  free  in  fact  to  reconsider  judicially 
the  rules  it  has  adopted  legislatively  is  not  supported  by  the  history  of 
judicial  review  of  rules. 

In  Hanna  v.  Plumer,'^'  for  example,  the  Court  was  called  upon  to 
determine  whether  Rule  4(d)(1)  of  the  Federal  Rules  of  Civil  Procedure,  as 
applied  in  a  diversity  action,  ran  afoul  of  the  Constitution,  the  Enabling 
Act,  or  the  holding  of  Erie  v.  Tompkins.'^*  The  Court,  in  upholding  the 
validity  of  the  rule  against  these  challenges,  relied  in  lai«e  part  upon  the 
bootstrap  argument  that  adoption  of  the  rule  by  the  Court,  and  acquies- 
cence by  Congress,  had  created  a  presumption  of  validity: 

When  a  situation  is  covered  by  one  of  the  Federal  Rules  the 
question  facing  the  court  is  a  far  cry  from  the  typical,  relatively 
unguided  £r»e  choice:  the  court  has  been  instnicted  to  apply  the 
Federal  Rule  and  can  refuse  to  do  so  only  if  the  Advisory  Com- 
mittee this  Court,  and  Congress  erred  in  their  prima  facie  judg- 
ment that  the  Rule  in  question  transgresses  neither  the  terms  of 
tne  tnaoling  Act  nor  constitutional  restrictions."' 

The  central  issue  posed  by  the  case,  however— whether  Rule  4(d)(1)  is 
substantive  or  procedural  for  purposes  of  Erie  and  of  the  Enabling  Act- 
had  never  been  considered  by  the  Court  or  Congress  in  the  context  of  a 
concrete  fact  situation  during  the  course  of  the  rulemaking  process.  Thus, 
the  Court's  bootstrapping  hardly  measured  up  to  the  level  of  neutral  analy- 

Douilas,  JL) "  ^  *'  ^^^'^  (amendments  to  Fed.  R.  Civ.  P.)  (sUlement  of  Black  and 


194.  304  U.S.  64  (1938). ' 

195.  380  U.S.  at  471. 
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SIS  that  should  be  expected  of  the  Supreme  Court;  the  Court  had,  in  effect, 
legislatively  predetermined  the  issue  by  adopting  the  rule. 

Hart  and  Wechsler  summarize  this  dilemma  by  commenting  that,  "(t]o 
a  significant  extent,  Hanna  remits  important  Erie  issues  from  the  Court  as 
a  decider  of  cases  to  the  Court  (and  its  advisers)  as  a  promulgator  of 
rules.***^*  The  Court,  then,  may  have  taken  a  position  on  Erie  issues 
which,  as  Justice  Harlan  points  out  in  his  concurrence  in  Hanna,  involve 
constitutional  questions  basic  to  the  federal  system,*''  with  neither  the 
traditional  legislative  nor  adjudicative  safeguards.  It  may  legitimately  be 
asked  whether  the  result  in  Hanna  would  have  been  the  same  if  a  district 
court  had  adopted  the  rule  and  the  Supreme  Courtis  own  power,  prestige 
and  wisdom  had  not  been  at  stake.*'" 

The  secrecy  which  normally  enshrouds  the  deliberations  of  the  Su- 
preme Court  has  given  rise  to  another  objection  to  its  role  in  rulemaking. 
The  legitimacy  of  rules,  like  that  of  any  legislation,  stems  in  large  part  from 
public  access  to  the  reasoning  of  the  decision-makers;  the  Court*s  secrecy 
poses  a  threat  to  this  legitimacy.  An  example  of  the  problem  occurred 
when  the  Court  modified  the  informer  privilege  provided  under  the  Federal 
Rules  of  Evidence  so  as  to  favor  the  government's  position.*'^  The  failure 
of  the  Court  to  offer  any  explanation  for  the  change  did  nothing  to  allay  the 
suspicions  of  some  that  it  had  been  influenced  by  the  Attorney  GeneraPs 
views,  which  had  not  been  fully  accepted  by  the  Advisory  Committee.^o« 
The  impenetrability  of  the  Court's  decisionmaking  process  contrasts  with 
the  openness  of  congressional  procedures,  under  which  hearings,  reports 
and  floor  debates  generally  permit  the  reasons  for  important  changes  to  be 
inferred,  even  if  they  are  not  explicit. 

A  third,  and  potentially  quite  serious,  objection  to  rulemakino  by  the 
Court  concerns  the  dangers  posed  by  congressional  criticism  of  Court- 
made  rules.  Such  criticism  creates  an  unnecessary  conflict  between  the 
Court  and  Congress  and  reduces  the  Court's  prestige  and  reputation  for 
unbiased  independence. 

Finally,  the  tlexibility  of  the  Supreme  Court  in  balancing  a  variety  of 
constitutional,  statutory  and  other  factors  is  inhibited  by  its  having  adopted 
rules.  The  point  is  illustrated  by  Chief  Judge  Lumbard's  forceful  argument 


196.  Hart  &  Wechsler,  supra  note  50,  ai  748. 
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that  extrajudicial  rulemaking  rather  than  the  Miranda  decision  (in  effect  a 
set  of  Court^made  rules)  should  have  dealt  with  in-custody  interrogation.-^^^* 
He  argued'  rules  rather  than  a  constitutionally-babed  decision  might  have 
been  amended  more  easily;  some  experimentation  with  other  techniques 
was  desirable,  and  rules  would  have  permitted  this,  rulemaking  would  have 
permitted  full  consideration  of  the  views  of  other  federal  and  state  judges, 
members  of  the  bar,  law  enforcement  officers  and  others;  the  Amencan 
Law  Institute's  then  eighteen-month-old  drafting  project  on  a  pre- 
arraignment  code  could  have  provided  a  more  sophisticated  draft  covering 
more  of  "the  many  problems  which  follow  in  the  wake  of  so  complete  a 
break  with  the  past;''^^^  and  promulgation  with  an  effective  date  in  the 
future  could  have  eliminated  the  problem  of  frustrating  prosecutions  in 
process. 

All  the  advantages  cited  by  Judge  Lumbard  would  accrue  if  the  rules 
were  adopted  by  another  judicial  agency,  with  the  Supreme  Court  retaining 
the  right  to  depart  from  such  rules  where  it  believed  the  Constitution 
required  different  state  standards,  or  where  congressional  statutes  or  the 
Court's  power  to  control  lower  federal  courts  required  modifications  to 
meet  special  problems  not  foreseen  or  adequately  dealt  with  by  the 
rulemakers  The  Court  would  not  be  inhibited  in  criticizing  such  rules  since 
It  did  not  promulgate  them.  The  Court's  input  into  the  complex  of  lawmak- 
mg  through  adjudication  could  be  reflected  in  subsequent  amendments  to 
the  rules  The  Court  would  thus  stand  above  and  apart  from  lawmaking, 
doing  what  it  does  best:  considering  a  complex  of  constitutional  provisions, 
statutory  amendments,  rules,  prior  decisions  and  changing  societal  and 
mstitutional  needs  in  the  context  of  particular  problems  presented  m  an 
adversarial  setting.  When,  in  contrast,  the  Court  adopts  rules  almost 
blindly— as  it  must^the  risk  is,considerabIc  that  it  will  needlessly  sap  two 
of  its  great  institutional  strengths-flexibility  and  dispassionate  decision- 
making. 

To  summarize,  at  the  present  time  the  disadvantages  to  Supreme  Court 
rulemaking  seem  to  outweigh  the  advantages.  First,  since  the  members  of 
the  Court  have  less  actual  experience  with  details  of  lower  court  practice 
than  any  other  judges,  their  judgment  in  such  matters  is  apt  to  be  less 
reliable:  therefore  they  must,  in  the  main,  follow  recommendations  made  to 
them  Second,  the  Court's  prior  adoption  of  rules  substantially  reduces  its 
ability  to  evaluate  independently  whether  such  rules  are  consistent  with 
federal  statutes  and  with  the  Constitution  when  these  issues  are  raised  on 
appeal  As  a  result,  important  issues  do  not  receive  the  constitutional 
scrutiny  they  merit.  Third,  where  rules  adopted  by  the  Court  are  later 
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rejected  by  Congress— as  were  the  privilege  provisions  in  the  Proposed 
Rules  of  Evidence^*^^— the  Court  has.  in  effect,  rendered  an  advisory 
opinion  which  will  inevitably  guide  the  lower  courts,  thus  departing  un- 
necessanly  from  theoretical  judicial  doctrine.  Finally,  congressional  criti- 
cism of  the  Court's  exercise  of  rulemaking  power  is  cosily  to  the  Court  as 
an  institution."^ 

The  underlying  point  remains  that  the  Supreme  Court  as  a  body  has 
never  challenged  Congress'  ultimate  authority  over  rulemaking,  even 
though  the  execution  of  this  function  has  increasingly  fallen  to  the  courts. 
Histoncal  precedent  also  makes  it  clear  that  Congress  has  the  power  to 
modify  the  way  rulemaking  is  carried  out.  Since  practical  rather  than 
ideological  considerations  have  determined  rulemaking  procedures.  Con- 
gress and  the  courts  should  not  hesitate  to  consider  further  modifications  in 
the  process.  No  tradition  or  vested  interest  prevents  a  fresh  look  at  the 
matter,  :he  pnmary  considerations  that  should  dictate  the  nature  of 
changes  are  practical  ones. 

E.   Proposals  for  Modifying  (he  National  Rulemaking  Process 

The  current  American  solution  to  the  placement  of  rulemaking  power 
resembles  the  British  solution.^^^  authority  is  balanced  between  legislative 
and  judicial  branches,  with  fundamental  responsibility  delegated  to  a  judi- 
cial offshoot,  the  Judicial  Conference  (and  its  attendant  advisory  commit- 
tees). The  Conference  draft  is  theoretically  subject  to  revisions  by  the 
Supreme  Court,  and  Congress  reserves  power  to  set  aside  or  revamp  any 
provisions.  This  is  a  relatively  recent  division  of  responsibilities  and  has 
worked  fairly  well,  although  it  shows  some  signs  of  weakness. 

What  IS  plain  from  the  discussion  to  this  point  is  that  there  are  serious 
problems  with  present  rulemaking  procedure.  Professor  Lesnick  has  sum- 
marized special  areas  of  concern: 

—The  lacH  of  sufficiently  widespread  input  by  ail  segments  of 
the  legal  profession  and  by  the  public,  as  a  result  of  the  procedures 
by  which  the  judicial  Conference  and  the  advisory  committees 
reporting  to  it  draft  lules  and  recommend  them  to  the  Supreme 

Court^^^^  relative  unrepresentativeness  of  the  advisory  comniit- 
tees  and  the  excessive  centralization  of  authority  in  a  single  indi- 
vidual, the  chief  justice.  .      r      o  n  . 

—The  inappropriateness  of  utilization  of  the  Supreme  court 
as  the  official  promulgator  of  the  rules.  ^  -     *u  . 

—The  lack  of  a  meaningful  mode  of  congressional  review  that 
does  not  undermine  the  rulemaking  process  itself. ^^^^ 


Hall  L.  Rev.  667  (1974)  (cnticism  by  former  Justice  Goldberg). 


Cottrl,  Congress,  and  Rules  of  Evidence,  5  Seton 


^•Making  Process  A  Time  for  Re-examination.  61 
iscussion,  see  Hearings  on  Proposed  Amendments  to 
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Lcsnick's  first  three  recommendaUons  for  change^©'  based  on  his  critique 
are  generally  quite  sound: 

r  Judicial  Conference  procedures  should  be  made  more  open  and 
should  be  pubhshed. 

2.  The  composition  of  the  advisory  committees  should  be  more 
representative.  .  .  .201 

3.  The  assignment  of  a  rule-promulgating  role  to  the  Supreme 
Court  IS  unwise  and  inappropriate  and  should  be  re-examined. 

Professor  Lesnick  also  makes  a  number  of  suggestions  regarding  Con- 
gress' role  in  rulemaking.  At  present,  rules  of  evidence  do  not  take  effect 
until  one  hundred  and  eighty  days  after  they  have  been  reported  by  the 
Chief  Justice.^w  Either  house  may  reject  or  defer  an  amendment.^*©  Any 
amendment  ^'creating,  abolishing,  or  modifying  a  privilege/*  must  be  ap- 
proved by  an  act  of  Congress  and  thus  must  go  to  the  President  for  signa- 
ture.211  Other  rules  become  effective  ninety  days  after  being  reported  to 
Congress  and  require  an  act  of  Congress  for  deferral  or  modification,^!^ 
except  that  criminal  rules  on  ''Procedure  after  verdict"  need  not  be  re- 
ported to  Congress.2»»  There  is  no  persuasive  reason  why  aU  this  national 
rulemaking  power  should  not  be  exercised  in  the  same  way  and  be  subject 
to  the  same  control  by  Congress. 

Some  of  Professor  Lesnick's  suggestions  would  help  to  achieve  that 
end  He  would  double  the  ninety-day  period  of  delay  to  permit  Congress  a 
more  realistic  amount  of  time  to  consider  the  rules.^J^  Congress  needs 
more  time  than  it  now  has  for  review  of  rules;  yet  it  is  still  desirable  to 
place  some  limit  on  the  period  so  that  necessary  changes  will  not  be  put  off 
indefinitely  while  Congress  addresses  itself  to  more  pressing  matters. 
Moreover,  Professor  Lesnick  is  on  firm  ground  in  objecting  to  the  fact  that 
one  house  alone  may  block  changes.  This  creates  '*a  real  danger  ...  of  a 
prolonged  stalemate.  .  .  ."215 

Professor  Lcsnick's  last  point  seems  more  doubtful  if  it  implies  de- 
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tailed  congressional  revision  of  all  proposed  rules:  "A  workable  mode  of 
genuine  congressional  review  needs  to  be  devised/*^^^ 

Generally,  the  author  believes  that  review  by  Congress  should  avoid 
attention  to  procedural  details  of  court  practice.^*"'  So  long  as  the  rules 
themselves  arc  adopted  by  a  judicial  body  with  full  legislative  protections, 
mcludmg  public  participation  in  hearings,  full  notice  of  all  changes,  and 
adequate  justification  of  rulemaking  decisions,^^'  there  is  no  need  to  repeat 
hearings  or  to  delay  needed  improvements  in  court  practice.  If  a  matter 
becomes  important  enough  for  detailed  coi)gressional  intervention,  legisla- 
tion IS  probably  desirable,  with  formal  participation  by  both  houses  and  the 
President.^*^ 

The  present  Chief  Justice  of  the  United  States  apparently  favors  more 
effective  coordination  between  the  advisory  committees,  the  Supreme  Court 
and  congressional  committees  in  the  drafting  of  proposed  rules."o  The 
author  docs  not  care  for  the  suggestion  that  all  three  branches  of  govern- 
ment participate  in  detailed  drafting  of  the  rules,  through  an  independent 
commission  or  otherwise." »  The  legislature  is  sufficiently  involved  by 

216.  !d.  at  583. 


217*  See\lso  Hungatc.  iwpra  note  16,  at  1207  ("wc  should  accord  a  healthy  respect  to 
any  amendment  proposed  by  the  Supreme  Court.").  For  an  attack  and  defense  of  con- 
gressional action  m  Ihe  field  of  evidence,  compare  Copcland,  Who  s  Makmg  the  Rules  Around 
Here  Anyway?,  62  A.B.A.J-  663  (1976)  with  Dennis,  We*re  Making  the  Rules,  62  A.B.A.J 

^^^^m%e»  e.g..  Evidence  Hearings,  supra  note  8,  at  16$  (statement  of  C.R.  Halpcm  and 
0.  T.  Frampton.  Jr.).  Crtmtnal  Procedure  Hearings,  supra  note  206.  at  203  (sutement  of  H. 


^""219!' An  example  is  the  Speedy  Trial  Act  of  1974.  18  U.S.C  §§  3161-74  (Supp.  V. 
1975)  Pub.  L.  No.  93-619,  adopted  after  Rule  50(b)  of  the  Federal  Rules  of  Cnminal  Proce- 
dure had  dealt  with  the  same  problem.  The  Act  is  discussed  in  connection  with  local  rules  at 
notes  266-71  and  accompanying  text  infra.  Since  no  speedy  trial  rule  will  work  unless  the 
courts  arc  granted  the  personnel  to  make  the  rule  a  reality,  congressional  expression  on  the 
policy  of  speedy  tnals  was  desirable.  It  is  noteworthy,  however,  that  while  Congress  was 
quick  to  embrace  the  concept  of  speedy  trials,  it  has  been  slow  to  supply  the  new  judges 
needed  to  effectuate  the  policy.  .  .  _    1  . 

220.  Judge  Thomsen.  in  presenting  to  the  House  subcommittee  the  proposed  amendments 
to  the  new  criminal  rules,  conveyed  this  message:  ^       c.u  .,^^ai^» 

I  am  authorized  to  say  that  the  Chief  Justice,  as  well  as  members  of  the  standing 
committee,  believe  it  would  be  wise  to  have  a  closer  relationship  with  members  of 
the  appropriate  congressional  committees  while  proposed  rules  are  being  discussed 
by  the  several  advisory  committees  and  by  the  standing  committee  of  the  Judicial 
Conference.  Perhaps  a  member  of  your  committee  and  a  member  of  the  appropnate 
Senate  Committee,  or  someone  from  your  respective  staffs,  might  serve  as  membcre 
of  the  standing  committee  and  of  each  of  the  advisory  committees,  or  might  attend 
meeungs  of  those  committees  and  comment  on  each  proposal,  as  a  represenUtive  ot 
the  Department  of  Justice  sometimes  is  asked  to  do,  .  .  . 
Criminal  Procedure  Hearings,  supra  note  206,  at  5- 
Mr.  Hungatc,  the  Chairman,  responded  in  part: 

We  will  certainly  call  to  the  attention  of  Chairman  Rodino  your  suggestions  concern- 
ing the  possibility  of  a  closer  liaison  between  the  Congress  and  the  Judicial  Confer- 

^"^^f  I  might  inteoect  at  this  point.  I  suppose  that  what  happens  with  the  mles  of 
evidence  will  infiuence  the  nature  of  the  liaison.  If  nothing  happens,  and  nothing 
happens  by  the  first  of  next  August,  we  may  have  learned  a  lesson-Congress  is 
indeed  noi  capable  to  deal  with  these  problems.  I  should  point  out  however,  that  until 
recently  the  Congress  has,  more  or  less  by  default,  let  slide  a  responsibility  that  does 


belong  to  it 
Id  at  6. 


10  ai  o.  ^        .  , 

221  In  support  of  the  sugiestion  of  an  independent  oommissron, 
Hearings,  supra  note  206,  at  i207;  Lcsnick,  supra  note  206.  at  583. 
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passing  on  the  rules  after  they  arc  proposed  to  ii;  if  Congress  were  to 
participate  in  the  original  drafting  it  might  become  too  committed  to  a  draft 
to  exercise  its  power  of  review  impartially.  The  executive  branch  need  not 
be  involved.  It  has  sufficient  input  through  memoranda  and  appearances  by 
its  representatives,  particularly  the  Department  of  Justice.  If  there  is  a  bill 
to  delay  or  modify  the  rules,  the  President  will  have  his  usual  veto  power. 
Ad  hoc  independent  commissions  are  not  useful  in  solving  on-going  prob- 
lems of  rule  revision. 

Another  option  would  be  to  make  the  Judicial  Conference  of  the 
United  States  the  active  drafter  and  adopter  of  rules.  This  combined  role 
would  probably  not  be  desirable."2  The  Conference  is  a  rather  unwieldy 
body,  heavily  dominated  by  the  Chief  JusUce  of  the  United  States  who 
appoints  its  committees.  Its  controlling  members  are  the  chief  judges  of 
the  courts  of  appeals,  who  achieve  their  status  through  seniority,  and 
representatives  elected  by  the  district  judges  of  the  circuits,  who  serve  for 
a  short  time  and  whose  influence  is  transient,"^ 

What  this  body  is  ideally  suited  for,  however,  is  the  function  now 
performed  by  the  Supreme  Court.  It  can  do  this  job  better  than  the  Court, 
since  its  members  are  more  familiar  with  current  practice  problems  than 
are  the  Supreme  Court  Justices.  Furthermore,  shifting  this  function  to  the 
Conference  would  obviate  the  present  danger  to  the  Court's  independent 
judgment  when  a  rule  is  challenged  before  the  Court. 

Under  this  plan,  the  Standing  Committee  on  Rules  of  Practice  and 
Procedure  of  the  Judicial  Conference  of  the  United  States  would  be  given 
legislative  recognition  as  the  body  which  will  directly,  and  through  its  advi- 
sory committees,  make  necesscary  studies,  announce  proposed  changes, 
hold  public  hearings,  draft  rules,  and  justify  changes.  Its  recommendations 
would  then  be  passed  upon  by  the  Judicial  Conference  (taking  the  place  of 
the  Supreme  Court).  Congress  should  have  a  veto  power  if  both  houses  act 
within  one  hundred  and  eighty  days. 

As  a  practical  matter,  there  is  now  strong  psychological  pressure  on 
individual  advisory  committee  members  to  modify  the  rules  as  they  think 
the  Chief  Justice  would  wish.  It  is  the  Chief  Justice,  after  all,  who  ap- 
pointed them  Moreover,  his  good  will  is  required  because  as  chairman  of 
the  Judicial  Conference  and  as  Chief  Justice  he  will  help  shepherd  the  rules 
through  the  Conference  and  the  Court  and  will  have  the  necessary  power 
and  contacts  to  have  an  impact  on  Congress. 

Much  depends,  of  course,  upon  the  interests  and  personality  of  the 
Chief  Justice.  His  positive  interest  in  improving  practice  is  healthy. 

222.  Clark,  supra  note  103.  at  256-57. 

223  C/  Oliver.  Reflections  on  the  History  of  Circuit  Judicial  Councds  and  Circuit 
Judicial  Conferences,  64  F  R.D  201,  212  (1975)  (  (IJf  effective  and  innovative  procedures  are 
ever  to  be  desrgned  for  the  improvement  of  the  administration  of  justice  on  the  trial  court 
^vcl  the  suggestions  for  improvement  will  more  likely  come  from  trial  judges  and  the  trial 
Bar  than  from  any  other  source/').  j   «>    •  "wi 
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Eliminalmg  the  Supreme  Court's  role  would  reduce  his  power  somewhat, 
but  probably  not  appreciably.  As  chairman  of  the  Judicial  Conference  he 
would  undoubtedly  continue  to  have  a  great  deal  of  influence,  and  properly 
so. 

Members  of  the  Standing  Committee  should  be  appointed  by  the  Judi- 
cial Conference.  Practically  this  will  mean  appointment  by  a  nominating 
committee  dominated  by  the  Chief  Justice.  While  it  would  be  possible  to 
subject  the  appomtment  of  members  of  the  Standing  Committee  or  of  its 
chairman  to  confirmation  by  the  Senate,"^  there  would  be  no  advantage  in 
such  confirmation,  these  offices  should  not  be  politicized.  There  seems  to 
be  no  reason  to  challenge  the  power  of  the  Judicial  Conference  to  appoint  a 
Standing  or  other  committee  to  prepare  drafts  of  rules.  As  already  noted, 
the  Conference  has  exercised  power  under  grant  of  Congress  to  study  the 
rule;*.  Its  existing  Standing  Committee  has  proposed  the  rules  and  amend- 
ments to  the  Supreme  Court  using  the  Conference  as  a  conduit.  While 
clause  2  of  section  2  of  Article  II  of  the  Constitution  permits  Congress  to 
**vesl  the  Appointment  of  .  .  .  inferior  Officers  ...  in  the  Courts  of 
Law  /'^^^  there  is  no  reason  why  a  committee  representing  all  the  courts, 
such  as  the  Judicial  Conference,  should  not  exercise  the  same  power  in  this 
respect  as  any  particular  "court."  All  the  members  of  the  Judicial  Confer- 
ence have  been  appointed  by  the  President  and  confirmed  by  the  Senate  as 
judges.  Thus,  authorizing  the  Conference  to  appoint  rulemaking  commit- 
tees would  merely  give  these  judges  additional  duties  consistent  with  those 
already  being  exercised.  These  are  not  '^executive  or  administrative  duties 
of  a  nonjudicial  nature  [which  may]  not  be  imposed  on  judges  holding  office 
under  (article)  III  of  the  Constitution.  **"6 

The  term  of  each  member  of  the  Standing  Committee  might  be  five 
years,  with  terms  staggered.  There  might  be  a  set  ratio  of,  say,  four  judges, 
two  of  them  appellate  and  two  of  them  trial  judges,  at  least  two  law 
professors,  and  at  least  four  practitioners. 

It  IS  questionable  whether  there  should  be  ex-offlcio  members  of  the 
Standing  Committee.  It  might  be  useful  toiiave  designee  of  the  American 
Bar  Association  who  was  actively  involved  in  considering  proposed 
changes  in  the  federal  rules  for  that  group.  Another  ex-officio  member 
might  well  be  a  representative  of  the  Legal  Services  Corporation,  which 
has  recently  been  organized  by  the  federal  government  to  coordinate  legal 
services  to  the  poor,  Ex-officio  appointments,  however,  may  lead  to 
mediocrity  since  organizations  tend  to  designate  for  honorific  reasons  On 
balance,  the  Chief  Justice  and  Judicial  Conference  can  be  trusted  to  pro- 


224  For  a  discussion  of  the  appoinimcnt  power  and  congressional  povver  lo  delegate  the 
posver  10  courts  of  law.  sec  Buckley  v.  Valeo.  424  VS.  I.  124-27  (1976). 

225  Emphasis  added, 

226  Buckley  v  Valeo.  424  U.S.  I,  123  (1976). 
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vide  representation  from  minority  groups.  Moreover,  open  hearings  during 
earlier  stages  of  rulemaking  will  permit  broad  participation  in  the  process. 

Using  the  United  States  Judicial  Conference  to  appoint  Standing 
Committee  members  will  work  well  since  the  district  court  judges  who  are 
Conference  members  know  persons  active  in  practice  and  are  in  a  good 
position  to  suggest  candidates.  Whether  the  Standing  Committee  or  the 
Conference  appoints  advisory  committees,  and  who  should  appoint  re- 
porters and  subreporters.  are  details  that  should  be  left  to  the  decision  of 
the  Judicial  Conference. 

The  Judicial  Conference  will  probably  undertake  little  more  revision  of 
the  proposals  presented  to  it  than  the  Supreme  Court  has  done.  Neverthe- 
less, allowing  the  Judicial  Conference  to  take  the  place  of  the  Court  in 
adoptmg  rules  will  enable  new  rules  to  benefit  from  judicial  imprimatur, 
while  avertmg  the  problem  of  subsequent  court  bias  in  litigation  challenging 
such  rules.  There  is  a  definite  value  in  the  approval  of  the  federal  judges 
sittmg  as  a  group.  The  rules  are  more  likely  to  be  accepted  by  the  bench, 
the  bar,  and  the  individual  states  in  view  of  the  prestige  of  such  a  group.' 

Of  course,  it  is  not  possible  to  prevent  Congress  from  being  active  in 
rulemaking  if  it  chooses  to  be.  The  level  of  its  activity  is  largely  a  function 
of  the  personalities  of  the  chairperson  and  the  members  of  the  Judiciary 
Committee  and  subcommittees.  It  would  be  helpful,  however,  if  Congress 
recognized  that  it  should  restrict  itself  primarily  to  consideration  of  the 
larger  policy  issues,  rather  than  involve  itself  in  the  details  of  rulemaking. 

The  rulemaking  process  should  be  "both  fair  and  feasible""?;  thus, 
the  Standing  Committee  should  be  required  to  hold  public  hearings.  The' 
experience  of  federal  agencies  in  rulemaking  is  useful  in  this  regard,  even  if 
not  decisive."*  There  is  no  reason  why  the  courts  should  eryoy  more 
relaxed  standards  for  their  own  rulemaking  than  they  require  of  adminis- 
trative agencies.  Since  important  legislative  considerations  are  involved,  a 
full  oral  hearing,  not  merely  the  right  to  submit  written  statements,  should 
be  afforded."'  The  congressional  hearings  held  in  connection  with  the 
Federal  Rules  of  Evidence  furnish  a  satisfactory  model. 

Congressman  Hungate,  who  had  primary  responsibility  for  guiding 
both  the  Rules  of  Evidence  and  recent  amendments  to  the  Rules  of  Criminal 
Procedure  through  Congress,  has  concluded  from  his  experience  that  the 
time  may  now  be  ripe  for  Congress  to  re-examine  the  national  rulemaking 
process.""  The  author  strongly  concurs  in  that  view. 


228.  Jtlniii^T m^.\f "^^^  '^'^ 
229  But  cf  United  Slates  v  norida  E.  Coast  Ry.,  410  U.S.  224  (1973)  (in  absence  of 
express  congressional  requirement.  ,he  Administrativi  Procedure  Act  does  not  reaui?e  fun 
;ula^oTfun«"n\^  "^■"■"'""'-^  »«"^>     "^^S^^     rulen,ak;ng"'«ther'  [ha'n'm  Sd" 
230.  Hungate.  jwprfl  note  16,  at  1207, 
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V.  Local  Court  Rules,  Guidelines  and 
Directives,  and  Individual  Judge's  Rules 

A.   Local  Rules 

Individual  federal  courts  have  had  rulemaking  power  from  their  incep- 
tion.  The  Act  of  March  2,  1793"'  provided: 

That  it  shall  be  lawful  for  the  several  courts  of  the  United  States, 
from  time  to  time,  as  occasion  may  require,  to  make  rules 
and  orders  for  their  respective  courts  directing  the  returning  of 
writs  and  processes,  the  filing  of  declarations  and  other  pleadings, 
the  taking  of  rules,  the  entering  and  niaking  up  judgments  by 
default,  and  other  matters  in  the  vacation  and  otherwise  in  a 
manner  not  repugnant  to  the  laws  of  the  United  States,  to  regulate 
the  practice  of  said  courts  respectively,  as  shall  be  fit  and  neces- 
sary for  the  advancement  of  justice,  and  especially  to  that  end  to 
prevent  delays  in  proceedings.  .  .  .^'^ 

The  Conformity  Act.  however,  by  requiring  state  practice  to  be  followed, 
severely  restricted  the  exercise  of  this  power."' 

Today,  authority  for  promulgating  local  rules  is  most  often  found  in 
section  2071  of  title  28  of  the  United  States  Code  and  Rule  83  of  the 
Federal  Rules  of  Civil  Procedure."*  Section  2071  provides: 

The  Supreme  Court  and  all  courts  established  by  Act  of  Congress 
may  from  time  to  time  prescribe  rules  for  the  conduct  of  their 
business.  Such  rules  shall  be  consistent  with  Acts  of  Congress  and 
rules  of  practice  and  procedure  prescribed  by  the  Supreme 
Court."5 


231.  Ch.  22,  I  7,  I  SUL  335.  ,  r       r  ^  i 

232.  Other  early  statutes  recognized  a  discretionary  rulemaking  power  of  the  federal 
courts.  See.  e.g,.  Act  of  May  8.  1792.  ch.  36.  5  2,  I  Stat.  276;  J.udiciary  Act  of  1789.  ch  20.  5 
17  I  Stat.  83.  Such  grants  of  power  have  been  recognized  as  constitutional.  See  C,ooKe  v 
Avery.  147  U.S.  375,  386-87(1893).  Wayman  v.  Southard.  23  U.S.  (10  Wheat.)  I.  41-42(1825), 
Later  cases  asserted  the  existence  of  a  wide  discretion  m  federal  courts  to  set  their  own  rules 
if  necessary  for  the  advancement  of  justice  and  Ihe  prevention  of  delay  Pro^^Ji^BS  , 
Shepard  v.  Adams.  168  U.S.  618.  625  (1898).  See  also  The  Columbia.  100  F.  890.  894 
(E.D.N.Y.  1900)  (admiralty).  For  a  discussion  of  the  history  of  local  rulemaking  power, 
Note.  Rule  83  and  ihe  Local  Federal  Rules,  67  CoLUM.  L.  Rev.  1251.  1253-54  (1967) 
[hereinafter  referred  to  as  Rule  83  Noiel  ^         ^,      .  .o-,^    u  ->«  *  < 

233.  See.  e.g.,  Chisholm  v.  Gilmer.  299  U.S.  99  (1936).  Act  of  June  I.  1872.  ch.  255.  S  5. 
17  Stat.  197. 

234.  See  In  Re  Sutter.  No.  76-1194.  at  185-93  (2d  CIr..  Oct.  20.  1976)  (holding  valid 
local  rule,  (wjhether  grounded  upon  the  inherent  power  of  the  court  or  upon  njlemaking 
power  conferred  by  28  U  S  C.  5  2071."  under  which  attorney  was  fined  »1500 'Vcosts  for 
recklessness  in  delaying  trial).  Bui  cf.  Gamble  v.  Pope  &  Talbot.  Inc..  307  F.2d  729.  732  (3d 
Cir  )  (en  banc),  cert,  denied,  371  U.S.  888  (1962)  C*[T)he  local  rule  making  power,  while  not 
limited  to  the  tnvial.  cannot  extend  to  basic  disciplinary  innovations  requinng  a  uniform 
approach.  Whether  an  attorney  should  be  himself  fined  when,  because  of  office  oversight  or 
neglect,  he  is  late  in  complying  with  an  order  of  the  court  is  a  substantial  independent  question 
which  calls  for  mature  consideration  by  the  body  charged  with  making  Rule  recommendations 
the  Supreme  Court's  advisory  committee."),  crittcized  in  Comment.  Sancitons  ai  Freirial 
Siages,  72  Yale  L.J  819.  830  (1963).  ^  ,o  n  c         ii-j  no  4i 

235  28  U  S.C  §  2071  (1970).  See  also  such  specific  grants  as  28  U.S.C.  99  137,  139-41, 
751-54,  1654,  1863(b),  191-Hc)  (1970)  and  the  Speedy  Tnal  Act,  18  U.S.C.  9  3165  (Supp.  V, 
1975). 
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while  Rule  83  of  the  Federal  Rules  of  Civil  Procedure  stales: 

Each  district  court  by  action  of  a  majority  of  the  judges  thereof 
may  from  time  to  time  make  and  amend  rules  governing  its  prac- 
tice not  inconsistent  with  these  rules  ....  In  all  cases  not 
provided  for  by  rule,  the  district  courts  may  regulate  their  practice 
in  any  manner  not  inconsistent  with  these  rules."* 

Inherent  power  has  also  been  relied  upon."' 

Lower  state  courts  in  this  country  also  generally  have  power  to  make 
rules  governing  local  practice.  Federal  and  state  local  rulemaking  are  simi- 
lar in  that  rulemaking  procedure  is  not  ordinarily  prescribed  by  statute  or 
rule.  In  a  few  states  the  lower  courts  must  certify  their  rules  to  the  higher 
courts  before  they  become  effective."'  Sometimes  there  is  informal  dis- 
cussion with  members  of  the  bar  and.  less  frequenUy.  publication  before 
adoption.  Generally,  however,  the  lower  courts  adopt  rules  without  any 
systematic  consultation  or  advance  publication.  Often,  local  rules  are  not 
kept  up  to  date  nor  codified  and  are  apparently  difficult  to  find."^ 

One  of  the  few  thoughtful  examinations  of  local  federal  rules  suggests 
that  they  are  a  ''maze  of  decentralized  directives,  encumbered  by  trivia  and 
often  devoid  of  explanation.*'24o  ^^^^^  j^^^^^^  analyzed  local 
rules  under  the  following  headings,  which  give  some  idea  of  the  range  of 
practices  affected  i^^* 

1.  Attorneys 

2.  Divisions  within  a  District 

3.  Calendars  and  Motions 

4.  Pleadings 

5.  Notifications  of  a  Claim  of  Unconstitutionality 

6.  Orders  Grantable  by  the  Clerk 

7.  Bonds  and  Undertakings 

8.  Depositions  and  Discovery 

9.  Pre-trial 

10.  Stipulations 

11.  Continuances 

12.  Dismissal  for  Want  of  Prosecution 

13.  Trial  Conduct  and  Procedure 

Frn^if  ll?'^'  9^.7  ^'  ^^^^      ^^^'^^^^  p.  16.  40.  66.  78: 

™1cs)  ^    ^'  ^'         ^^^^  (requiring  adoption  of  local  speedy  tnal 

I  —  *  f-'  *  H"''//*  ^^^^y*      F.2d  1098.  II03  (2d  Cir.  1975)  (speedy  tna] 

-Vo    (P<>wer  to  dismiss  for  want  of  prosecution). 

.  '.'^  J.^^  ^Ev.  Stat,  Ann  I  24.065  (Baldwin  1970);  Mass  Ann  Laws  c 

239.  In  Doran  v.  United  States.  475  F.2d  742.  743  (1st  Cir.  1973)  (per  curiam)  for 

Survl^  loJSlTfJl''/^'  "^-^'^i'  '^?"J'>"  '">       Mrral  District  Courls-A 

Nou'  supr^mlc  ih  Ihe™'n»fter  cited  .s  Local  RuUs  Comment].  5«  Ruk  S3 

241.  Locol  Rules  Comment,  supra  note  240,  at  I0I3. 
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14.  Impartial  Medical  Examinations  and  Testimony 

15.  Exhibits,  Records,  and  Files 

16.  Juries:  Empaneling  and  Instructions 

17.  Costs  and  Fees 

18.  Motions  for  New  Trials 

19.  Appeals 

20.  Bankruptcy  and  Receivership 

21.  Habeas  Corpus  Procedure 

Even  this  broad-ranging  categorization  does  not  complete  the  picture. 
Another  comprehensive  examination  of  local  rules  has  concluded  that 

the  majority  of  district  courts  have,  in  promulgating  rules,  ignored 
the  principles  of  simplicity  .  .  .  and  uniformity  which  guided  the 
formulation  of  the  Federal  Rules.  At  times,  district  courts  have 
used  their  power  under  Rule  83  to  negate  specific  requirements  of 
the  Federal  Rules;  more  often,  simply  to  escape  from  the  arduous 
but  essential  task  of  case-by-case  analysis.^^^ 

As  some  of  the  discussion  below  indicates,  the  subject  matter  of  local 
rulemaking  continues  to  expand  as  local  judges  exercise  their  fertile  imagi- 
nations in  dealing  with  perceived  problems. 

Summanzed,  the  case  law,  statutes  and  rules  provide  that  the  dis- 
tnct  courts  may  not  formulate  rules  which  are:  '*(1)  Inconsistent  with  the 
Federal  Rules.  (2)  Inconsistent  with  Federal  Statutes,  (3)  Unreasonable,  (4) 
Non-uniform  and  discriminatory."^^  Nevertheless,  control  of  local 
rulemaking  power  has  been  relatively  ineffective. 

One  method  of  limiting  local  rulemaking  is  to  require  reports.  Rule  83 
of  the  Federal  Rules  of  Civil  Procedure  nmndates  that  local  rules  au- 
thonzed  thereunder  **shall  upon  their  promulgation  be  furnished  to  the 
Supreme  Court  of  the  United  States. "^^^  Other  local  rules,  promulgated 
pursuant  to  Rule  47  of  the  Rules  of  Appellate  Procedure,  Rule  927  of  the 
Bankruptcy  Rules  and  Rule  57  of  the  Rules  of  Criminal  Procedure,  are  filed 
with  the  Administrative  Office  of  the  United  States  Courts,  which  was 
esUblished  after  Rule  83  of  the  Federal  Rules  of  Civil  Procedure  had  been 


242.  There  are  also  rules  which,  inur  alia,  limit  the  right  to  appear  pro  se  in  civil  nghts 
cases,  M.D>  Ala.  R.  I.  provide  for  six-member  juries  in  civil  cases,  j^^.  e.g,,  M.D.  Ala. 
R.  I.  forbid  certain  communications  in  class  actions,  j^^.  f.g.t  S.D.  Tex.  R.  6,  provide  for 
expert  panels,  see  W  D.  Mo.  R.  23,  outlaw  use  of  phototraphy,  radio  and  television  in 
environs  of  courthouse.  M.D.  Pa.  R.  101.16.  require  special  forms  of  pleading  and  procedure 
in  class  actions.  SvD.N.Y.  R,  IIA.  require  use  of  certain  forms  in  pro  se  habeas  corpus 
actions,  W.D  Okla.  R.  5.  and  mandate  separate  trials  for  liability  and  damages,  Wein- 
iiem.  Routine  Btfunation  of  Jury  Negligence  TrtaL  An  Example  of  the  Questionable  Use  of 
Rule  Making,  14  Vand.  L.  Rev.  831  (1961).  For  a  further  collection  of  practices  regulated  by 
local  rules,  see  12  Wkigmt  &  Millek.  supra  note  188.  1  3154. 

243.  Rule  SS  Note,  supra  note  232.  at  1251-52. 

244.  total  Rules  Comment,  supra  note  240.  at  lOlI  n.4  (citations  and  emphasis  omitted). 
For  a  cullectton  of  cases  in  which  local  distnct  court  rules  were  declared  invalid  and  in 
conflict  with  Rule  83.  see  7  Mooke  s  Federal  Practice  1  83.03.  at  83  4  (2d  ed.  1976).  see 
also  43  FoRDHAM  L.  Rev.  1086.  1096  nn.78  &  79  (1975). 

245.  Fed.  R.  Civ.  P.  83. 
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adopted.  Only  Rule  927  of  the  Bankruptcy  Rules  requires  making  the  local 
mies  **avaiJable  to  members  of  the  Public  who  may  request  them."246 

This  reporting  system  provides  no  control  at  all."'  Filing  does  not 
imply  approval  by  the  Supreme  Court  or  by  the  Administrative  Office.^^" 
Nor  does  central  filing  give  effective  noUce  to  the  public.  WhiJe  there  is  an 
unofficial  service  coUecting  aU  civil,  general  and  admiralty  rules,^^'  it  does 
not  include  the  local  mIes  which  affect  criminal  matters.  There  is  no 
simple  way  for  an  attorney  to  obtain  all  local  criminal  mIes.  Nevertheless, 
an  attack  on  a  local  mie  on  the  ground  that  a  copy  was  not  sent  to  the 
Supreme  Court  or  to  the  Administrative  Office  would  seem  to  have  little 
chance  of  success.  As  a  result  of  these  deficiencies,  lack  of  familiarity  with 
local  rules  may  become  a  trap  for  unwary  lawyers  from  other  districts."o 
A  second  method  of  control  is  through  appeals  in  individual  cases."! 
In  most  instances,  however,  the  finality  mIe,  limiting  appeals  from  nondis- 
positive  orders,  precludes  interlocutory  appeals  challenging  local  mIes. 
Moreover,  local  bar  associations  as  weU  as  attorneys  have  been  reluctant 
to  cross  swords  with  local  judges  by  formally  chaUenging  their  mles.^"  The 
apathy  of  the  bar  also  impedes  challenge."' 

On  rare  occasions  the  bar  summons  its  courage  to  protest  alleged 
overstepping  by  judges  in  rulemaking.  An  example  is  Chicago  Council  of 
Lawyers  v,  Bauer,^'^  where  the  Seventh  Circuit  declared  invalid,  on  the 
ground  of  overbreadth,  restrictions  on  the  comments  of  lawyers  about 
pending  litigation.  Treating  the  rules  essentially  as  a  prior  restraint  statute, 
and  using  normal  statutory  construction  techniques,  the  court  concluded 
that  amendment  to  provide  somewhat  narrower  free  press-fair  trial  rules 
was  advisable."* 


248.  12  WWCHT  &  Miller,  ittprfl  note  188.  I  3151  n.l2. 

249.  Fed.  Rules  Serv. 
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Requinng  approval  of  local  rules  by  a  superior  court  is  a  third  method 
of  control.  Equity  Rule  19?^^  for  example,  required  that  district  court  rules 
be  approved  by  a  majority  of  the  circuit  court  judges  for  the  circuit.  This 
limited  form  of  control  was  abandoned  with  the  adoption  of  Rule  83  of  the 
Federal  Rules  of  Civil  Procedure.^^'  Although  the  Federal  Rules  Advisory 
Committee  had  considered  sending  the  equity  control  rule  to  the  Supreme 
Court  as  an  alternative  to  Rule  83,  in  the  end  it  submitted  only  Rule  83 
which  did  not  provide  for  supervision  by  the  circuit  judges."'  Professor 
Moore  suggests  that  the  Committee  wanted  to  reduce  the  possibility  of 
conflict  between  district  and  circuit  judges."'* 

The  technique  of  direct  higher  court  supervision  has  been  employed  to 
a  limited  extent,  particularly  in  connection  with  attempts  to  obtain  speedy 
disposition  of  criminal  cases."®  Rule  50(b)  of  the  Federal  Rules  of  Crimi- 
nal Procedure,  for  example,  gives  both  the  judicial  council  of  each 
circuit— consisting  of  the  fuU-ti  me  judges  of  the  court  of  appeals--and  the 
Judicial  Conference  of  the  United  States  some  input  into  and  control  over 
the  local  rules.  It  reads  in  part: 

(b)  Plan  for  Achieving  Prompt  Disposition  of  Criminal  Cases.  To 
minimize  undue  delay  and  to  further  the  prompt  disposition  of 
criminal  cases,  each  district  court  shall  .  .  .  prepare  a  plan  for  i.^e 
prompt  disposition  of  criminal  cases  ....  The  distnct  plan  shall 
be  submitted  for  approval  to  a  reviewing  panel  consisting  ot  the 
members  of  the  judicial  council  of  the  circuit  and  either  the  chiet 
judge  of  the  district  court  whose  plan  is  being  reviewed  or  such 
other  active  judge  of  th^t  court  as  the  chief  judge  of  the  district 
court  may  designate.  If  approved  the  plan  shall  be  forwarded  to 
the  Administrative  Office  of  the  United  States  Courts,  which 
office  shall  report  annually  on  the  operation  of  such  plans  to  the 
Judicial  Conference  of  the  United  States.  The  district  court  may 
modify  the  plan  at  any  time  with  the  approval  of  the  reviewing 
panel.  It  shall  modify  the  plan  when  directed  to  ?p  .so^y  the 
reviewing  panel  or  the  Judicial  Conference  of  the  United  States 


261 


Such  a  system,  though,  runs  the  risk  of  predetermining  any  later 
challenge  to  a  rule.  Thus,  in  practice,  the  court  of  appeals  will  control 
absolutely  the  language  of  a  district  court  speedy  trial  plan  and,  for  the 

256  226  U  S.  673  (1912).  ^^^^  ^ 

257  See  Rule  €J  Note,  supra  note  232,  at  1265  n.77. 

258.  7  Moore's  Federal  Practice  1  83.02,  at  83-2  (2d  cd.  1976). 

260  Spc?dy  Tnal  Act  of  |974,  18  U.S.C.  5  3165(c)  (Supp  y,  1975)  (plan  -prtparcd  by" 
thr  dSnct  court  to  l5  submitted  to  a  rcvicwinf  panel  consisting  of  the  council  of  he 
arcuuI"hLt  fsrthc  fun.t'm^^^  of  the  court*  of  appcals-ancf  the  chief  judge  of  the 
district  whose  rules  are  being  reviewed,  or  his  designee). 

261  FED.  R.  Cmm.  p.  50(b)  The  Supreme  Conn  in  Barker  v.  Wingo,  407  ^-S 

( 19721.  refused  to  sel  precise  guidelines  because  to  do  so  "would  require  this  Court  to  engage 
n  leislative  or  rulemaking  activity,  rather  than  in  the  adjudicative  process  o  which  we 

should  confine  our  eiTorts.  '  Id  at  523.  For  the  ^"^^qucnt  history  of  speedy  '"^P; 

court,  sec  United  States  v.  Salzmann,  417  F,  Supp.  1 139  (E.D.N.Y.),  affd  -  F.2d  —  (2d  Cir 
1976). 
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sake  of  uniformity,  the  plan  will  have  its  genesis  in  the  work  of  a  committee 
of  judges  of  the  Judicial  Conference  of  the  United  States  or  of  the  circuit 
council.  Approval  in  advance  by  the  circuit  council  means,  in  effect,  that 
all  the  sitting  non-senior  appellate  judges  have  ruled  by  advisory  opinion 
that  the  local  plan  is  desirable  and  valid.  Accordingly,  anyone  ai^uing  in  an 
mdividual  case  that  part  of  the  plan  is  invalid' can  probably  assume  some 
bias  in  favor  of  the  rule  by  the  court  of  appeals. 

The  Second  Circuit  case  of  United  States  v.  Furey^^^  is  illustrative. 
There,  the  Second  Circuit  panel  had  before  it  a  rule  of  a  district  court 
adopted,  pursuant  to  Rule  50(b),  as  part  of  its  Plan  for  Achieving  Prompt 
Disposition  of  Criminal  Cases.  The  rule  was  based  upon  the  "Second 
Circuit  Model  Plan"  followed  by  all  the  districts  in  the  circuit.  In  an 
attempt  to  have  the  rule  invalidated,  the  government  in  Furey  argued, //i/er 
aha.  that  Rule  50(b)  itself  was  invalid  since  it  did  not  meet  Uie  require- 
ments of  Its  enabling  legislation,  section  3771  of  title  18  of  the  United 
States  Code."' 

The  Second  Circuit,  in  rejecting  this  challenge,  stressed  that  Congress 
could  have  rejected  Rule  50(b)  but  had  failed  to  do  so: 

Yet  despite  ample  opportunity  to  invalidate  Rule  50(b)  as  failing  to 
meet  the  requirements  of  §  3771,  Congress  chose  to  ren^in 
eloquently  silent,  permitting  the  rule  to  become  effective.  In  these 
circumstances  the  words  of  the  Supreme  Court  with  regard  to  the 
Federal  Rules  of  Civil  Procedure  in  Sibbach  v.  Wilson  &  Co.  are 
opposite: 

The  value  of  the  reservation  of  the  power  to  examine 
proposed  rules,  laws  and  regulations  before  they  bccowt 
effective  is  well  understood  by  Congress.  It  is  frequently 
.  .  .  employed  to  make  sure  that  the  action  under  the 
delegation  squares  with  the  Congressional  purpose.  Evi- 
dently the  Congress  felt  the  rule  was  within  the  ambit  of 
the  statute  as  no  effort  was  made  to  eliminate  it  from  the 
proposed  body  of  rules.  .  .  .2^ 

Of  course  neither  Congress  nor  the  Supreme  Court  had  passed  on  the 
particular  local  rule  in  question.  In  effect,  then,  the  Court  of  Appeals 
approved  its  own  plan,  without  the  safeguard  of  review  by  another  body  or 
a  test  before  uncommitted  judges  in  an  adversarial  setting  It  is  not  the 
result  in  Furey  but  the  process  that  is  disquieting;  courts,  even  more  than 
administrative  agencies,  must  maintain  a  sharp  distinction  between  legisla- 
live  and  adjudicative  functions  if  they  wish  to  preserve  a  convincing  ap- 
pearance  of  impartiality.^^^ 

262.  5\i  R2d  1098  (2d  Cir.  1975).  ~  

CourtVhe^t^w^^^  ^^"PP-  y»  '^^^>;  Section  3771  ,«nts  to  the  Supreme 

vTt6%^c7  JZ^^^^^      of  pleadmg.  pract.cc.  and  prxjcedure  forcnminal  cases  ?n  the 

}i"ll^rS^^"  514  F.2d  1098.  1105  (2d  Cir.  1975)  (ciution  omitted) 

26'  In  the  few  c«es  where  local  court  nJes  have  been  declared  inv^id  by  a  hliher 
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The  problem  was  highlighted  even  more  dramatically  in  the  Second 
Circuit  when  rules  were  adopted  pursuant  to  the  Speedy  Trial  Act  of 
1974.2**  The  Eastern  District  of  New  York  had  adopted  rules  which,  in 
determining  how  long  the  prisoner  had  been  detained  before  trial,  excluded 
delays  caused  by  defense  counsel  or  the  prisoner.  Following  a  plan  incor- 
porated in  the  Act;  similar  to  that  of  Rule  50(b)  set  out  above,  this 
provision  was  reported  to  the  Second  Circuit  Council.  The  Council  re- 
jected the  District's  proposal  and  insisted  on  adoption  of  its  ''model"  rule. 
It  acted  privately  without  giving  the  judges,  the  public,  or  the  United  States 
Attorney— who  believed  the  *'model"  unsound  and  not  required  by  the 
Speedy  Trial  Act— an  opportunity  to  be  heard.  The  Chief  Judge  of  the 
Circuit  felt  that  the  interpretation  of  the  Act  by  the  inferior  judges  and  the 
United  States  Attorney  (who  had  submitted  an  extensive  brief  on  legisla- 
tive history  to  the  district  court  judges)  was  without  merit.^*'  Should  the 
United  States  Attorney  have  challenged  this  speedy  trial  rule,  he  would 
probably  have  felt  that  the  matter  had  been  foreclosed  without  a  hearing. 
The  situation  was  particularly  troubling  because  the  extensive  analysis  of 
the  legislative  history  and  language  of  the  Act  prepared  by  a  group  of 
United  States  Attorneys  indicated  a  substantial  issue  with  respect  to 
excludable  delays  under  the  Speedy  Trial  Act."'  That  the  matter  was  not 
free  from  doubt  was  suggested  by  the  steady  stream  of  announcements  on 
speedy  trials  issued  by  the  Administrative  Office  of  the  United  States 
Courts."^ 

court,  the  higher  court  had  not  participated  in  making  the  rule.  See.  e.g..  Rodgers  v  United 
blaies  Steel  Corp..  508  F  2d  152  (3d  Cir.  1975).  Whether  the  higher  courts  have  decided  such 
cases  correctly  is  not  relevant  to  this  discussion.  What  is  dear  is  that  a  court  which  has  not 
been  involved  m  ihe  drafting  and  appiwal  of  a  rule  is  freer  to  act  impartially  in  determining 
the  validity  of  that  rule  in  an  adversarial  setting, 

266  18  U.S.C^  §§  3161-74  (Supp.  V.  1975).  See  also  Federal  Judicial  Center.  An- 
nual Report  14  U975)  (discussing  the  aclivities  in  this  connection  of  the  Center)  Cf  United 
Slates  Courts  for  the  Second  Circuit,  1975  Annual  Report  93  (mimeograph)  (description  of 
planning  activities  introduced  to  expedite  implementation  of  Act). 

267  Letter  of  ihe  Chief  Judge  of  the  Second  Circuit.  Irving  Kaufman,  to  the  author 
KKtobcr  14.  I975».  Resolutions  of  the  Eastern  Distnct  of  New  York  (October  20.  19  ^)  See 
<tiso  letter  of  (he  Chief  Judge  of  the  Eastern  District  of  New  York.  Jacob  Mishler.  to  the  Chief 
Judge  of  the  Second  Circuit  (July  31.  1975)  (suggesting  that  the  Eastern  Distnct  Court  change 
to  the  model  plan  drafted  by  the  Administrative  Office),  and  the  response  (August  18.  1975). 
memorandum  of  Circuit  Executive  to  Second  Circuit  Judges  (August  22,  1975).  memorandum 
of  Chief  Judge  Mishler  to  the  Eastern  Distnct  Judges  (Septemljer  17,  1975)  (submilling 

Judicial  Council  Recommended  Amendments  to  Confonn  Rule  50(b)"),  Memorandum  of 
Judge  Unn  Judd  to  Chief  Judge  Mishler  (October  6,  1975),  Memorandum  of  the  author  to 
Chief  Judge  Mishler  KJctober  8,  1975),  Memorandum  of  Judge  Judd  to  the  Eastern  Distnct 
Judges  (October  1 7,  I975i.  Utter  of  Judge  Judd  to  Chief  Judge  of  the  Second  Circuit  (October 
20.  I975i.  October  23  Memoraridum  of  Judge  Piatt  attached  to  Order  of  Eastern  Distnct  Court 
it;ciobcr  20,  1975),  Memorandum  of  Judge  Judd  to  the  Judicial  Council  (October  28,  1975) 
Numerous  requests  that  the  Judicial  Council  hear  the  Eastern  District  Judges  opposing  the 
Second  tircuii  model  were  not  acted  upon.  Minutes,  Regular  Meeting,  Board  of  Judges  of  the 
Ijnited  Stales  District  Court,  Eastern  Distnct  of  New  York  (October  20,  1975) 

268  See.  e  g  .  Telex  to  all  l>  S.  Attorneys  from  H.M.  Ray,  chairman,  LegislaUve  and 
Court  Rules  Subcommittee,  Attorney  General's  Advisory  Committee  of  United  States  Attor 
neys  \0<:{.  20,  1975),  H  M.  Ray,  Speedy  Tnal  Act  of  1974.  Applicability  of  Exclusions  to 
Interim  Limits  (mimeograph,  n,d.  1975).  . 

^69  See  leiter  from  the  Speedy  Tnal  Coordinator  of  the  Administrative  Ofiice  of  the 
United  Stales  Courts  to  all  federal  judges  (February  12,  1976)  (listing  numerous  such  an- 
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fnr  i "t"''"'."!!.- •  committee  of  judges  of  the  Court  of  Appeals 

fo  the  Second  Circuit  met  with  a  judge  of  the  Eastern  District  and  woS 
out  a  compromise  plan  that  met  both  courts'  approval.""  xhT  J  was 

'TT  '"'""""^  '^"P"'^  wiU  be  s  rious  y 

affected  by  calendar  problems  created  by  the  Speedy  Trial  Rules."" 

mnrhn^    r     T,'"^  '"^'"'^  iUustrates.  each  of  the  commonly  used 

But  t  e'mtf '-'^  P^«-'ar  shortcom- 
ings.  But  the  most  pervasive  deficiency  in  this  area  of  rulemaking  and  the 
one  most  senously  in  need  of  correction,  is  the  failure  of^I  rul'e^k  n« 

nity  to  be  heard.  Some  instances  of  this  have  already  been  noted  hut 
Whirrhf^  will  emphasize  the  significance  out^Z.T  '  '  ' 
When  the  Second  Circuit  recenUy  promulgated  special  training  re- 
quirements for  admission  to  its  bar      it  failed  to  make  adva^  pubHc 

Zr^Tue  ^"'^  P"^''^^'^  "°  ^''-«  for  in  e?cs  ed 

parties  to  argue  m  opposition  to  the  change."'  Bv  contra<:f  n„f:r<.  a 

t'':r!;:tS:rr-^"^  ^"-^^'^  —-with  serd"Sc;sT, 

9nl?l  .  o  '  "J""""  °^  P^°P°«d  district  court  rule  in  the 
Southern  and  Eastern  Districts  of  New  York"^  dramatically  illusTratiS  the 
va  ue^c-f  open  discussion.  The  Council  of  the  Second  Circuif  had  supported 
the  mle.  and  private  communications  from  both  the  chief  judge  of  the 
circuit  and  the  Chief  Justice  of  the  United  States  had  ui^ed  the  distric' 
judges  to  consider  the  proposal  favorably.  In  the  absence  of  public  helri^s 

S=^^=Sf  I97r,s1p,.^t'l976r  S'ates  Courts.  Report  on  j,pccoy 

D.s.n"?o&VoWne"ir''lf76^°"^  °^         S"""  District  Court.  Extern 

subject,  see  Nat'l  Conf.  oV?tD.  %^°Tv^^  ii^rl 

441.  451  n.3l  (.976).  It  is  somcv^;«  amm^nf ^^^^  ^0  St.  John's  L.  Rev 

Pentagon  PapcVs  cMcs  in  thT^r.nnH  ?     f  '^^'^  Professor  Bickcl.  who  areucd  the 

qualified  for-^^misl^rn  n  h.1^?°"?.  h;f.t"J  ..^"?J>"P^^'".^Court.  would  probably  not  have 
argued  a  case  in  any  court  save  for  a  ^™?I  M»?m?n'^'^''^u'''='"P'i^  ^e  had  never 

AUxand,r  B,cM.  Commentarv.  Janua^if  1976  at  52^'^  ^" 
Court,  ,„      stonfcut,^  bi'iVAi  l^"'' fo'  Duma 

n  3  .  slatemeni  of  Dean  M>ch^  I  Sovem  of  ?he  PoL^-f  ?  '"-P""  "3.  at  4JI 
public  hearings  held  November  20.  l974TA«oc.a.,oS  o7,h  ""'^"1'^  School  of  Law  at 
unpublished),  appearing  in  anoihir form  *  67  F  R  D  ?7?  m55^?  r  °^  f  ^''^ 

tion  of  the  Bar  of  the  City  of  New  York  the  Conniv  Associa- 

3.  some 
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quiet?y  tdopir 

nnhi??  rr"!"  °^  ''"P"'^"'         ^''°P'«=''       and  opened  to 

public  debate  later  are  those  restricting  citation  of  "non-published"  deci- 
sions of  federal  courts  of  appeals."*  The  various  courts  of  appeals  have 
adopted  different  rules  on  publication  and  citation,  rules  which  have  had  a 
senous  impact  on  publishers  of  opinions  as  well  as  on  advocates.  In  light  of 
their  impact,  a  uniform  approach  to  such  rules  is  clearly  desirable:  yet 
studies  by  a  committee  of  the  United  States  Judicial  Conference  were 
undertaken  only  after  the  rules  had  been  adopted."'  No  judicial  body  had 

trl  lTT  '"'""'■''"^  °f  ^PP'^''  0^  '0  insist  that 

they  delay  adoption  of  their  rules.  Even  if  the  United  States  Judicial 
Conference  had  had  the  power,  it  probably  would  not  have  exercised  it 
since  the  normal  deference  extended  to  each  chief  judge  sitting  on  the 
Conference  would  permit  him  to  protect  ;he  rules  of  his  own  court 

By  contrast,  the  Judicial  Conference  of  the  United  States,  through  a 
specia^  subcommittee  working  with  the  American  Bar  Association,  has 
drafted  "Uniform  Rules  of  Disciplinary  Enforcement"  designed  to  be 
adopted  by  local  federal  courts."»  The  subcommittee  was  of  the  view  that 
such  rules  could  not  be  adopted  nationally  pursuant  to  any  statutory  or 
inherent  power  of  the  Supreme  Court."»  Accordingly,  the  Judicial  Confer- 
ence will  probably  promulgate  them  as  guidelines  and  then  urge  each  of  the 
federa^  courts  to  adopt  them.  The  only  objection  the  author  has  to  this 
procedure  IS  that  the  proposals  should  be  published  generally  before  either 
promulgation  or  adoption.  Some  local  and  state  bar  associations  have  had 
extensive  experience  in  disciplinary  matters  and  lawyers  should  be  heard 

■  ,  ^  "^^'"^  ''^^^'^  ^"'^  publication  of  local  rules  before  adoption  is 
typical.^'"  Mere  publication  is  probably  not  enough  to  remedy  this  situa- 

OMNIoti  WWrmrAN'^KTBUCATmN  2M.\r^''^  '^""^  APELLATE  SYSTEM. 

0MN.0N5  57FJcV«°ar^h"smcrNo.Syr^  P"«"cat,on  of  Judical 

States  Courts,  Report  to  the  Suhcomr  J  f 

Op.nron  ^^uUffj^^^s^^'^.T^^^^  °"      Opc^tion  of  Circuit 


lo^ilMi,.ri«  ^'^'"^  Center  recently  indicated, 

local  distnct  and  circuit  rules  are  not  customarily  published  in  advance  a^d  courts  do 
,ionX"""  '''^""P  l^'"'      exceplioni  I  know  of  no  advance  d^sfrilm? 

SifhoT"''  *"''°"«''  "-"^     bench. bar  committees  in  some  arw^ 

I  ....^l^^'"''!  '°?3'  ""l"""^  •h™"*''  'hat  source.  """™""' 

^hl  Cou^  of  aS«L^s  for  ;he"p  f>h  r?'^       ^i'-^P''         P""'«  occurred  in  1968  when 
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tion  Members  of  the  bar  will  generally  fail  to  respond  unless  committees  of 
the  bar  associations  have  studied  the  matter  or  unless  the  court  itself 
appoints  a  committee  or  reaches  out  to  invite  public  comment  from  those 
persons  who  should  be  interested.  The  meetings  of  the  circuit  conferences 
have  sometimes  been  used  to  good  effect  in  Jhis  connection.  The  cxpcri- 
ence  in  the  Eastern  District  of  New  York,  where  most  rules  are  published 
before  adoption,  is  that  almost  no  communications  are  received  unless 
pointed  questions  are  put  to  individuals  and  associations.  In  the  Northern 
District  of  Illinois  the  experience  has  been  similar."^  Nevertheless,  any 
effort  to  involve  the  bar  and  public  is  worthwhile:  not  only  will  it  result  in 
valuable  suggestions  and  the  avoidance  of  inadvertent  errors,  but  also  in 
greater  acceptance  of  changes  on  the  part  of  practicing  lawyers  and 
others. ^'^ 

Adoption  without  an  opportunity  for  those  affected  to  be  heard  is 
undesirable  No  rule  adopted  by  a  regulatory  agency  after  such  procedure 
would  be  permitted  to  stand.^^*  The  lack  of  deliberation  and  public  debate 
was  apparently  one  reason  the  Supreme  Court  in  Miner  v,  Atlass^^^  struck 
down  a  local  rule  permitting  depositions  in  admiralty  cases: 

The  problem  ...  is  one  which  peculiarly  calls  for  exacting  obser- 
vance of  the  statutory  procedures  surrounding  the  rulemaking 
powers  of  the  Court  .  .  .  designed  to  insure  that  basic  procedural 
innovations  shall  be  introduced  only  after  mature  consideration  of 
informed  opinion  from  all  relevant  quarters  with  all  the  oppor- 
tunities for  comprehensive  and  integrated  treatment  which  such 
consideration  affords.^'^ 

Such  a  result,  however,  is  rare.  The  Supreme  Court  permitted  a  much 

fnteT^  rJ!"^  argumcnr  in  the  Court  of  Appeals.  Sejal.  Trial  Balloon-^ral  Argument 
in  the  U  S  Court  of  Appeals  Can  it  be  Salvaged^  2  LiTiCATtoN  3  (FaJI  I97M.  This  was  the 

many  judg^Ss  wh'e"^^^  directors  of  the  Judicial  Center  reflected  the  view  of 

IMlany  proposed  rules'  may  be  assumed  to  be  likely  sources  of  bar  opposition, 
aespiie  their  merit  Apart  from  natural  conservatism  among  the  bar.  many  rules  do 
oTCfrfnlc"'°r  lawyers  naturally  oppose.  Perhaps  pre-pubhcation 

or  hearings  would  allow  the  courts  to  minimize  the  burdens.  Perhaps,  ilso  those 
Why  ukTthc'c^^^^  opposition  to  rules  that  are  desirable  and  necessary. 

Memorandum  of  Steven  Flanders  to  Judge  Walter  E.  Hoffman  (December  22  1975) 

N,„.'h^^,rfs:;; ,h'/'ru;h°oV&^"/i3r  U"'"'- '"^ 

.u  .  ^JP^.^y  experience  in  this  court  and  in  the  state  court  system.  I  can  tell  you 
that  It  IS  always  wise  to.  work  with  a  bar  committee.  Lawyers  will  accent  rules  even 
those  they  do  not  like  if  they  have  had  an  opportunity  to  be  hiard  before  h^co^^^^ 
n^i  ^Ji^'^l  !^'"''  Washington  Supreme  Court  learned  this  yeare  ago  and  " 
ch^ngfs  ^''^  notice  to  the  state  bar  before  adopting  any  rule 

Pr^J^v       ^^If'^l^"" Administrative  Law  Theatise  }§  6.04..06  <I958); 

^^L^'.^Tn  '23  U.  Pa.  L.  rev.  1267  (1975).  ^ 
^M.  ib}  U.S.  641  (I960). 
285.  Id.  at  650. 
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more  controversial  and  radical  change  by  local  rulemaking  when  it  ap- 
proved SIX  person  juries  in  Colgrove  v.  Bauin^^^  The  Advisory  Committee 
on  Civil  Rules,  the  Standing  Committee  on  Rules  of  Practice  and  Proce- 
dure and  the  Judicial  Conference  had  all  agreed  that  a  reduction  in  the  size 
of  civil  juries  should  be  accomplished  by  statute  rather  than  local  rule  or 
promulgation  as  an  amendment  to  the  Federal  Rules  of  Civil  Procedure 
Despite  the  clearly  sound  conclusion  that  all  the  protections  afforded  by 
congressional  hearings  were  desirable  before  the  number  of  jurors  was 
reduced,  local  federal  rules  reducing  juries  were  promulgated  widely  in  the 
wake  of  Colgrove,^**  Generally,  these  local  rules  were  adopted  without 
open  debate  or  full  study. 

It  IS  doubtful  that  Congress  would  have  readily  approved  such  changes 
by  statute  or  that  it  would  not  have  questioned  a  like  change  in  the  Federal 
Rules  of  Civil  Procedure.  Before  the  Supreme  Court  decided  Colgrove, 
Professor  Moore  pointed  out  that  *'[i]t  would  border  on  the  quaint  to 
suppose  that  the  number  of  alternates  :s  a  matter  requiring  uniformity  of 
practice  under  the  Rules  (Rule  47(b))  while  the  number  of  jurors  is  left  to 
local  rules.''2«'  The  Supreme  Court,  however,  did  not  agree.  Professor 
Zeisel  has  expressed  grave  doubt  about  the  statistical  validity  of  the  data 
judicially  noticed  by  the  Supreme  Court  in  Colgrove,^'^^  The  matter  was 
certainly  worthy  of  a  more  effective  debate  than  it  was  accorded  when  it 
was  attacked  as  a/a/f  accompli  in  litigation  that  culminated  in  the  Supreme 
Court  in  Colgwxe.  Earlier  consideration  of  the  matter  by  a  group  having 
national  responsibilities  and  an  effective  forum  for  debate  would  have  been 
useful. 

B.   Improvement  in  Local  Rulemaking 

As  noted  above,  local  rules  are  typically  adopted  without  the  aid  of  an 
advisory  committee,  without  publication  in  advance,  and  without  an  oppor- 
tunity for  interested  parties  to  be  heard  before  the  judges  act  in  private 
Professors  Wright  and  Miller  accurately  observe  that 

the  process  by  which  local  rules  are  made  is  simply  not  suited  for 
the  complex  and  controversial  subjects  to  which  many  local  rules 
are  addressed. 

287  1971  Unitld  States  JUDICIAL  Conference  REroRT  5-6.  60. 

288  See,  e.g    N  D  Ala  R  4,  D  Conn.  R.  12a.  D.  Del.  R.  I4a.  D.D.C  R- 

N  D  Fla  R  18.  Eichiy-two  out  of  94  federal  distnct  courts  have  now  adopted  some  lorms  ol 
ihc  SIX  member  jury  in  civil  cases.  The  Third  Branch.  Sept  .  1976.  at  7.  col.  2 

289  7  Moore's  Federal  Practice^  83.0.^n.4.  at  83-86  2d  ed  1976 

^90  Zeisel  &  Diamond.  Xonuncmg  Empirical  Extde nee  on  the  Six  Member  J un 
U  Chi  L  Rev  281  Il974),  Zeisel.   .  ,  And  Then  There  Were  None,  The  Diminutton  of  the 

Federal  Jur.'n  U  Ch.  l'  Rrv  710  (1971,.  See  also  J^"^Pf/,,^;'/rX\  6?4  H 
Differences  Empirical  Research  and  the  Jury-Stze  Cases.  ^  MiCH  L  Rev  694  (197 ^) 

^^''wW  Doranv  United  States.  475  F.2d  742  (1st  Or  1973)  (United  States  Attorney  not 
aware  of  rule,  effective  means  of  promulgation  and  recompilation  should  be  developed! 
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.  .  .In  a  few  districts  a  committee  of  local  practitioners  is 
cpnsulted  but  this  is  the  exception  rather  than  the  rule.  In  most 
districts  the  judges  consult  with  each  other  and  make  local  rules 
on  their  own.  It  is  decidedly  the  exception  for  the  bar  and  the  law 
schools  to  be  given  an  opportunity  to  comment  on  proposed  drafts 
of  local  rules. 

uJt^-^^}^  wholly  unsatisfactory  as  a.means  of  dealing  with 
such  difiicult  and  controversial  topics  as  separate  trial  of  liability 
from  damages  or  impartial  medical  examinations.  Yet  these,  and 
many  other  equally  sensitive  matters,  have  been  thought  the  prop- 
er subject  for  local  rules  in  many  districts.^" 

In  one  instance  of  this  general  practice  of  in  camera  rules  adoption, 
the  Supreme  Court  of  New  Jersey  took  the  flat  position  that  maximum 
contingent  fees  could  be  established  by  rule  without  a  prior  evidentiary 
hearing.2"  It  relied  upon  judicial  notice  and  on  its  ''accumulated  experi- 
ence over  the  years."294  ^^^^  jj^j^  however,  hold  ''an  open  meeting. . . 
with  representatives  of  the  Bar  to  elicit  views  as  to  the  adoption  of  the 
rule. "295  Such  a  meeting  is  a  most  unusual  step  in  local  rules  promulga- 
tion.296  Yet,  there  is  no  practical  reason  why  the  public  cannot  be  involved. 

Some  courts,  such  as  the  Eastern  District  of  New  York,  have  adopted 
the  practice  of  publishing  most  proposed  rules  in  advance,  and  sending 
copies  to  the  various  bar  associations  with  a  request  for  comments.  Gener- 
ally those  comments  have  been  sparse.  The  author's  belief  is  that  a  hearing 
should  be  held  at  which  testimony  on  thr  proposals  is  taken.  Most  judges, 
however,  disagree;  because  of  the  paucity  of  comment  received  in  the  past,' 
they  have  not  felt  such  a  hearing  necessary.  The  author  has  concluded  that 
were  a  hearing  held  and  specific  persons  invited  to  testify,  a  useful  debate 
could  be  generated  on  some  of  the  proposals.  Such  hearings  would  also 
provide  the  bar  with  a  forum  for  ventilating  other  grievances  and  making 
suggestions.  When  the  Eastern  District  of  New  York  was  considering 
adopting  its  individual  calendar  assignment  rules,  for  example,  a  public 
hearing  was  held.  It  was  well  attended  and  resulted  in  a  number  of  useful 
suggestions  as  well  as  in  a  better  understanding  by  both  the  bench  and  bar 
of  the  problems  that  the  new  rules  might  create. 

Standing  committees  such  as  those  used  in  connection  with  national 
rules  might  also  help  focus  attenUon  on  locaLpractice.  If  public  participa- 

292,  12  Wright  &  Miller,  j/zpra  note  188.  at  220. 
ISO  MQ7a»  cfrTJr*'  Ass'n  v.  New  Jersey  Supreme  Courts  66  N.J.  258, 330  A.2d 

467  M97ii»  fXfr  if.nlT/"""        Lawyers  Ass'n  v.  New  Jersey  Supreme  Court.  409  U.S. 
coL  nr^/^LcV"^?U'?"'^"^     thrce-judge  federal  court  to  await  conclusion  of  state 
court  proceedings)  C/.  Gair  v  Peck.  6  N.Y.2d  97,  160  N.E.2d  43  188  N  Y  S  2d  491  n959) 
appfai  dismissed  and  cfri  dented.  361  U.S.  374(1960)  (courts  have  wwer^o  dcHne  « 
contingent  fees  for  purposes  of  disciplinary  action).  ^  excessive 

A.2d  350.  354  0974T"*'  ^'        ^^^^^  Supreme  Court.  66  N.J.  258,  266.  330 

295,  'id,  at  266  n.8.  330  A  '>d  at  354  n.8. 

296  pc  New  York  courl  limitations  on  contingent  fees  were  adopted  after  nubile 
heanncs  See  Gair  v  Peck.  6  N  Y.2d  97.  160  N.E.2d  43  (1959).  188  N.Y.S.25  491  appell^s- 
missel  and  cert,  denied.  361  U.S.  374  (1960),  nrted  in  60  (Tolum.  L  Rev  242  ('i^^). 
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tion  IS  considered  unwieldy,  a  court  should  at  least  avail  itself  of  an 
advisory  committee.  Cognizant  of  the  objection  to  ex  parte  promulgation, 
the  federal  judges  in  the  Northern  and  Southern  Districts  of  Iowa  worked 
closely  with  the  Special  Committee  on  Federal  Practice  and  Procedure  of 
the  Iowa  State  Bar  Association  in  drafting  rules  for  their  courts.^'^ 

Professors  Wright  and  Miller  suggest  that  approval  of  local  rules  be 
required,  'perhaps  by  the  Standing  Committee  on  Rules  of  Practice  and 
Procedure  or  its  parent  body,  the  Judicial  Conference  of  the  United  States, 
before  they  may  go  into  effect. "^'^  Professors  Wright  and  Miller's  alterna- 
tive proposal,  that  the  power  be  circumscribed  by  amending  Federal  Rule 
of  Civil  Procedure  83  and  its  criminal  and  appellate  counterparts  to  specify 
those  few  limited  areas  in  which  local  rules  may  be  made, "2'''  seems  too 
restrictive  and  assumes  a  skill  in  drafting  and  prescience  not  normally 
available. 

One  advantage  of  having  all  local  rules  reported  to  a  national  rulemak- 
ing authonly  is  that  attention  to  developments  might  suggest  areas  where 
national  standards  should  be  considered.^**^  Lacunae  in  the  national  rules 
might  be  revealed  and  discrepancies  in  local  practice  identified,  warranting 
elimination  of  conflicts  for  somewhat  the  same  reason  that  the  Supreme 
Court  attempts  to  eliminate  conflicts  between  the  circuits.  In  Miner  v. 
Atlass,^"^^  for  example,  the  Supreme  Court  struck  down  local  rules  dealing 
with  discovery  in  admiralty  on  the  ground,  among  others,  that  uniformity 
was  required,  and  then  adopted  a  discovery-deposition  rule  for  admir- 
alty.^^- When  new  national  rules  are  adopted,  such  as.  for  example,  the 
amendment  making  uniform  the  order  of  the  parties  on  summation,^^^  a 
national  rulemaking  authority  could  order  conforming  changes  in  local 
rules.  Differences  m  local  rules  governing  jury  size  may  sometimes  lead  to 
inadvertent  waivers,  suggesting  the  need  for  uniform  national  treatment. 

If  the  Judicial  Conference  of  the  United  States  were  given  some 
control  over  local  rules,  the  chief  judge  of  each  circuit  as  well  as  the  Chief 

297.  See  Blair.  The  New  Local  Rules  for  Federal  Practice  in  Iowa,  23  Drake  L.  Rev 
517.  520  (1974). 

298,  12  Wright  &  Miller,  supra  note  188.  at  223. 


303.  See  Fed.  R.  Crim.  P.  29.1. 
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Justice  of  the  United  States  and  a  number  of  district  judges  would,  by 
passing  upon  the  rule,  reduce  somewhat  their  apparent  impartiality  should 
the  rule  come  before  one  of  them  in  litigation.  However,  the  impact  on  any 
particular  decision  would  be  minimized  by  use  of  panels  at  the  court  of 
appeals  level  and  the  entire  bench  at  the  Supreme  Court  level.  Fur- 
thermore, a  request  in  any  court  for  disqualification  would  undoubtedly  be 
honored.  The  risk  of  a  claim  of  bias  by  a  litigant  would  thus  be  reduced  to 
the  vanishing  point.  Where,  in  contrast,  the  entire  circuit  council  passes 
on  the  validity  of  a  rule  in  advance,  the  claim  of  partiality  may  be  substan- 
tial, as  already  demonstrated,  and  there  may  be  no  practicable  way  of 
dealing  v/ith  it. 

Effective  reporting  and  some  degree  of  control  at  the  national  level 
might  result  in  reduction  of  the  plethora  of  local  rules;  this  would  accord 
with  the  original  intent  of  the  drafters  of  the  Federal  Rules  of  Civil  and  of 
Criminal  Procedure.'o^  The  present  local  rules  situation  has  been  charac- 
terized by  Professor  Rosenberg  as  ''a  kind  of  procedural  Tower  of 
Babel/'^o^ 

C.   Quasi-Rule  Directives 

The  United  States  Judicial  Conference  has  issued  a  wide  variety  of 
recommendations  to  guide  lower  courts,  many  of  them  of  a  rule-likc 
character.  They  range  from  disapproval  of  the  use  of  a  conspiracy  indict- 
ment to  convert  joint  misdemeanors  into  a  felony,  to  suggestions  as  to 
which  cases  should  receive  preferences,  which  ones  are  suitable  for  mas- 
ters, and  which  ones  justify  granting  bail  before  or  after  conviction.^^'^ 

OccasionaUy  the  directives  are  followed  with  such  faithfulness  that 
they  become,  in  effect,  rules— rules,  however,  lacking  even  customary 
minimal  procedural  safeguards.  Second  Circuit  guidelines,  for  example, 
reducing  below  the  statutory  level  the  compensation  available  to  attorneys 
appointed  to  represent  indigent  criminal  defendants,  are  rigidly  enforced 
despite  the  fact  that  they  were  adopted  without  public  debate  or  publication 
and  at  a  time  when  the  cost  of  living  was  40%  below  what  it  is  now,^" 
Such  policy-making  directives  may  have  distinct  substantive  overtones. 

In  some  state  courts  such  as  those  of  New  York,  private  directives 
from  the  Presiding  Justice  of  the  Appellate  Division  or  an  administrative 
judge  control  the  discretion  of  trial  judges.^o^  To  the  extent  that  these 

f/''  ^"P^°  no^c  232.  at  1255-59. 

//oi/j^r/iT'lfi  ?u^TA'  -^"^TS'  intprovemems  in  Judicial  Machinery  of  the 
iT.t}S?r^  r  .'^^■'^J^^,""^-  Sess.  (1967)  (testimony  of  Professor  M. 

RosenNrrg  on  Apnl  21.1967).  quoted  in  Rule  83  Note,  supra  note  232.  at  1259 

in?  c    f V.*'  V"^  K^yV^.^P''  Federal  Judicial  Administration  71-74  (1973). 
rf  iio7<i  n         "^"^  Chief  Judge  of  Second  Circuit  to  Judge  Bonsai  (November  |3.  197S1 
S^Am  75?s\T2^IJVoS^^^^  Judicial  CONFERENCE  of  the  UnitVd 

danM  who  {favc         ^e!^^^^^^^^^  ^"'"'""'^  ""^'^  ^"'"'"^ 

308  See,  eg  ,  Directive,  limited  stays  in  criminal  appeals  (February  5.  1975);  Directive. 
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directives  and  quasi-rules  are  not  published,  they  create  serious  problems 
for  the  practicing  lawyer.^^* 

At  the  least,  directives  should  be  published,  so  that  they  can  be 
systematically  gathered,  analyzed,  and  criticized.  Ideally,  the  same  proce- 
dures of  publication  and  hearing  before  adoption  should  be  followed  as  in 
the  case  of  other  rules. 

D.  Guidelines 

Courts  or  committees  may  issue  guidelines  that  differ  from  rules  only 
m  tfte  informality  of  their  adoption.  The  range  of  topics  touched  upon  can 
be  as  broad  as  that  covered  by  rules  and  the  influence  on  court  activities 
can  be  as  pervasive.  For  example,  the  Second  Circuit  Judicial  Council  has 
recently  recommended  guidelines  on  sentencing  for  adoption  by  the  dis- 
trict courts.''^  While  they  would  have  no  binding  effect,  the  impact  on 
sentencing  would  be  quite  substantial — similar  to  that  of  a  rule  or  statute 
allowing  some  discretion. 

The  Eastern  District  of  New  York  has  adopted  an  extensive  list  of 
fines"  which  may  be  levied  for  various  infractions,  ranging  from  $100  per 
bird  for  taking  migratory  nongame  birds  to  $25  for  advertising  on  certain 
public  lands. They  arc  "guidelines"  only,  but  they  will  be  followed 
despite  the  fact  that  no  notice  or  public  hearing  was  provided.  Even  if  such 
a  guideline  is  ignored,  an  appellate  court  will  tend  to  be  heavily  influenced 
by  It,  particularly  if  the  court  participated  in  the  formulation. 

The  trend  is  for  more  supervision,  r.ot  less.  Numerous  agencies  and 
officials  have  comt  forward  in  the  last  few  decades  to  assist  in  improving 
court  administration.  The  Administrative  Office  of  the  United  States 
Courts,  for  example,  was  established  to  aid  in  the  achievement  of  one  of 
the  major  purposes  of  the  Act  of  August  7,  I939:5»2 

to  furnish  to  the  federal  courts  the  administrative  machinery  for 
self-improvement,  through  which  these  courts  [would]  be  able  to 


use  of  spilt  tnah  whenever  possible"  (January  31,  1974),  Dircclive,  avoid  referrals  of 
custody  disputes  to  Family  Court  (April  4.  1974).  *  .  . .  ^  . 

309.  In  Mathews  v  Weber.  423  U.S.  261  (1967).  for  example,  the  Court  upheld  General 
(^rder  No.  iiM-D  of  the  tenirai  Distnct  of  California  which  provides  for  initial  reference  lo  a 
magistrate  m  certain  admimsiratue  review  matters  This  order  might  well  affect  an  attorney  s 
KnA  (attics  V  et.  an  examination  of  the  current  Fedend  Rules  Service  purporting  to  contain  all 
Current  local  rules  does  not  reveal  this  order. 

310.  Sfe  N.Y.  rimes.  March  18.  1976.  at  37.  coK  3.  See  also  Joint  Comm.  of  the  Ass  n. 
The  New  York  County  Lawyers"  Ass'n  and  the  Fed.  Bar  Council.  Federal  Sentencing 
Practices,  30  Rec,  of  the  Asi  n  of  the  Bar  of  THE  CiTY  of  N.Y.  652  (1975).  The  proposed 
rules  arc  set  out  in  N.Y.L.J.,  March  18.  1976.  at  I.  coL  3.  By  resolution  of  the  Board. of 
Judges  ol  the  bastern  Disinci  of  New  York,  adopted  February  9,  1976.  those  portions  dcalmg 
with  treatment  of  the  prescntente  report  were  adopted  (without  public  notice)  and  embodied 
m  notices  of  sentencing  to  be  mailed  by  the  probation  department.  Subsequently,  more 
esiiensive  sentencing  standards  based  upon  Second  Circuit  proposals,  but  with  some 
modifications,  were  adopted  to  guide  lawyers  and  court  personnel.  N.Y  LJ.,  Oct.  15.  1976.  at 
I.  col.  3«  No  public  hearings  were  held  before  adoption. 

31  L  E,D.N,Y.  R.  252. 

312.  Chandler  v.  Judicial  Councils.  398  U.S.  74.  97  (1970). 
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scrutinize  their  own  work  and  develop  efTlciency  and  promptness 
in  the  administration  of  justicc.^*^ 

The  Federal  Judicial  Center  was  organized  to  conduct  studies  and  make 
recommendations  with  respect  to  the  improvement  of  the  administra- 
tion of  justice.'*^  These  groups  and  others,  including  the  circuit  judicial 
councils  and  conferences,  tend  to  share  their  expertise  on  the  judicial 
system  by  issuing  guidelines,  drafts  of  rules  and  suggestions  concerning 
procedure  in  the  district  and  circuit  courts. 

This  development  is  one  that  most  judges  interested  in  improving  the 
work  of  the  courts  welcome,  since  it  generally  results  in  more  effective 
justice  The  impact  of  these  guidelines  on  the  rights  of  litigants  and  attor- 
neys may,  however,  be  substantial— yet  attorneys  and  the  public  are  usu- 
ally ignorant  of  their  promulgation  and  operation. 

There  arc  some  signs,  however,  that  organs  of  court  reform  are  begin- 
ning to  recognize  the  need  for  public  participation  in  developing  guidelines. 
One  recent  example  is  seen  in  the  Federal  Judicial  Center's  treatment  of  its 
••Recommended  Procedures  for  Handling  Prisoner  Civil  Rights  Cases  in  the 
Federal  Courts/'  Its  proposals  were  marked  'Tentative.'*  The  Special 
Committee  that  drafted  the  report  recommended  that  it  **be  circulated  to 
every  federal  judge  and  to  appropriate  bar  association  groups  and  law 
school  faculties  "^'^  Obviously,  prisoner  groups,  legal  aid-public  defender 
organizations,  and  representatives  of  correctional  groups  such  as  associa- 
tions of  guards,  should  be  given  the  opportunity  to  be  heard.  Forms  for 
orders  included  in  the  report*  and  a  suggestion  that  the  report  be  kept  with 
the  judge's  benchbook»''<^  indicate  that  it  will  have  an  impact  at  least  as 
great  as  many  of  the  Federal  Rules  of  Civil  Procedure  in  controlling  this 
'jnd  of  litigation. 

As  another  example,  the  manual  which  now  governs  procedure  in 
much  complex  and  multidistrict  litigation'^"'  was  piepared  by  federal  judges 
after  extensive  consultation  with  the  bench,  bar  and  law  schools.'^^ 

The  recommended  A.B.A.  procedure  for  adoption  of  standing  guide- 
lines also  provides  for  public  participation: 

See  28  U>S.C.  §  620  (1970). 

M'^J, '^"^f^^  J  Aldiscrt  to  United  Stales  Judges.  Circuit  Court 
ninn..  r?^  ^^76).  By  contrast,  the  memorandum  of  the 

.n?  .lP'.^'7''u^  ^"««cd  States  Courts  (January  13.  1976). 

rrtrnf^frri"^^  Guidelines  to  the  Amendments  to  the  Federal  Rules  of 

rr  minal  Procedure  which  Relate  to  the  Preparation  and  Use  of  Presentence  Reports'  would 
onJv  be  sent  lo  •  United  States  Distnct  Judges.  Magistrates.  Clerks  of  Court,  Public  Defen- 
ders.  and  Probation  Officers. 

^16  "The  report  was  prepared  m  loose  leaf  form  to  facilitate  changes  and  additions.  This 
format  also  permits  the  inclusion  of  the  report  in  a  bcnwhbook.  thus  enhancing  its  utility  as  a 

P .^I^.n"..  ''fL  ri^"i"  ^'rn  ^"^^^^  L  ^^^'l^"     ^"'^^^  States  Judges.  Circuit  Court 

Executives  and  Clerks  of  Courts  (January  30.  1976). 

317  Federal  Judicial  Center  Manual  for  Complex  Litigation  (1973). 
318.  /(/.  at  xiv-xvL  Sff  also  note  supra. 
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L  The  court  drafts  proposed  guidelines. 

2.  The  court  makes  the  proposed  guidelines  public  by  distribu- 
tion to  the  community  and  to  state  and  local  news  media, 
news  media  organizations,  bar  organizations,  law  enforcement 
agencies,  pubhc  defenders'  offices,  prosecutors'  offices  and 
such  other  interested  persons  as  may  come  to  the  attention  of 
the  court. 

3.  The  court  solicits  written  comments  and  suggestions  as  to  the 
guidelines  to  be  submitted  by  a  specified  date. 

4.  The  court  schedules  meetings  between  judges  and  interested 
persons  for  open  discussion  of  the  proposed  guidelines, 

5.  The  court  then  determines  guidelines  to  be  adopted. 

6.  The  guidelines  are  publicly  distributed  and  published  broadly 
and  generally  in  the  community,  including  distribution  to  the 
persons  described  in  paragraph  2,  with  a  notice  that  they  will 
be  adopted  absent  a  written  objection  to  be  filed  with  the 
court  by  a  specified  date. 

7.  If  there  arc  no  objections  filed,  the  court  adopts  the  guide- 
lines. . 

8.  If  objections  to  the  guidelines  or  any  portion  thereof  are  filed, 
the  court  shall  follow  a  procedure  by  which  any  persons  could 
be  heard  and  present  facts  and  arguments  as  to  how  or 
whether  the  guidelines  should  be  specifically  modified. 

9.  After  such  proceeding,  the  court  adopts  final  guidelines,  stat- 
ing the  reasons  for  the  adoption  of  the  guidelines  with  specific 
reference  to  any  guideline  which  was  the  object  of  con- 
troversy at  the  proceeding. 

10.  Review.  It  is  recommended  that  some  method  of  appellate 
review  at  the  behest  of  interested  persons  without  reference  to 
a  given  case  be  afforded,  since  the  guidelines  are  designed  to 
be  implemented  outside  the  context  of  any  particular  case. 
Perhaps  this  could  be  accomplished  by  the  same  procedure 
and  on  the  same  grounds  as  review  of  local  rules.  Perhaps  the 
appellate  court  as  a  supervisory  court  could  be  asked  for 
approval  or  modification  of  these  guidelines.  Perhaps  a  judi- 
cial council  would  have  the  authority  for  a  review.  The 
method  of  review  is  left  for  local  implementation. 

11.  The  standing  guidelines  should  be  subjected  to  periodic  re- 
view. Modification,  either  on  the  request  of  interested  persons 
or  sua  sponte  by  the  court,  shall  be  considered  by  following 
the  above  adoption  procedure.'** 

While  adoption  of  these  recommendations  would  substantially  improve 
present  procedures  for  developing  guidelines,  two  reservations  may  be 
expressed.  First,  it  probably  would  be  more  useful,  in  the  light  of  prior 
expcnence  in  this  country,  for  the  court  to  appoint  an  advisory  committee 
to  make  initial  recommendations  and  propose  drafts,  rather  than  drafting 
guidelines  itself,  as  the  A.B.A.  procedure  provides.  Perhaps  the  American 
Bar  Association  Committee  felt  that  it  was  acting  in  this  capacity  and, 
therefore,  that  this  preliminary  step  was  not  necessary. 

319,  Amcncan  Bar  Association.  Proposal.  Recommended  Court  Procedure  to  Accom 
modate  Rights  of  Fair  TnaJ  and  Free  Press."  quoted  in  Roney.  The  Bar  Answers  The 
Challenge,  62  A.B.AJ,  60.  64  (1976). 
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Second,  the  wisdom  of  requiring  appellate  review  of  guidelines  is  open 
to  serious  questivin.  Such  a  review  would  compromise  the  reviewmg  court 
in  the  ^^me  way  that  prior  review  of  rules  docs.  A  sufiicient  degree  of 
protection  would  be  afforded  b>  placing  the  review  function  in  the  Standing 
Committee  on  Rules  of  the  United  States  Judicial  Conference,  power  could 
remain  in  the  full  Judicial  Conference  to  overrule  a  veto  by  the  Committee 
on  Rules.  The  delay  and  opportunity  to  resort  to  Congress  for  protective 
legislation  might  lead  to  more  thorough  consideration  and  possible  com- 
promises without  jeopardizing  the  impartiality  of  the  litigation  process. 

E.  Individual  Judge's  Rules 

Rule  83  of  the  Federal  Rules  of  Civil  Procedure  provides  that  district 

courts  may  adopt  local  rules  "by  action  of  a  majority  of  the  judges  It 

has  been  suggested  that  this  -majority  requirement  .  .  .  constitutes  a 
narrowing  of  the  statutory  grant  of  rule-making  power  in  28  U.S.C.  § 
2071  **32ci  limitation  may  be  "desirable  insofar  as  it  promotes  greater 
uniformity  of  practice  within  a  single  district/'^^i  jf  j^jg  jg  jj^g  purpose, 
however,  it  has  not  always  been  achieved. 

Particularly  with  the  growth  of  individual  calendars,  as  contrasted  with 
general  calendars,  there  has  been  a  tendency  for  individual  judges  to 
develop  their  own  practices.  One  recent  study  notes: 

In  addition  to  the  .  .  .  regularly  reported  sets  of  rules  which 
govern,  inter  alia,  motion  practice  and  calendar  matters  in  the  , 
Southern  District,  at  least  twenty-two  of  the  twenty-four  active 
and  four  sitting  senior  judges  have  special  motion  and  or  calendar 
rules  with  which  counsel  must  be  familiar.  These  special  rules 
vary  greatly  and  lead  to  some  confusion  among  litigants.  .  .  .^22 

The  report  suggests  "a  more  readily  available  published  edition  of  each 
judge's  special  rules  and  limited  standardization.  .  .  ."^23 

Practices  of  individual  judges  lie  in  a  gray  area  between  rulemaking 
and  the  exercise  of  individual  discretion.  Some  variation  here  is  acceptable 
and,  perhaps,  desirable  since  a  judge  may  be  more  efficient  if  he  or  she  is 
comfortable  with  the  details  of  his  or  her  practice.  But  in  some  instances 
the  divergence  seems  unnecessarily  idiosyncratic  and  a  local  rulemaking 
process  in  which  the  bar  and  law  schools  participated  might  eliminate 
unnecessary  differences.^24 

r.t;.hl?L5'tl''  297.  at  518  n.6  Section  2071  of  title  28  grants  power  to  -JJI  courts 

established  by  Act  of  Congress  (toj  prescribe  rules  for  the  conduct  of  their  business. 

321.  Blair,  supra  note  297.  at  518  n.6. 
v^J  I  9^  the  Federal  Courts.  The  Association  of  the  Bar  of  the  City  of  New 

vZl  Af>??xir    v*'"^  i?*^  Individual  Assignment  System  in  the  Southern  District  of  New 
York  AHer  Three  Years  Experience  5  (July  8.  1975)  (mimeograph). 

323,  Id. 

324.  The  report  notes: 

Ten  judges  require  .  .  papers  to  be  filed  onlj?  in  the  Clerk*s  Office;  six  .  . .  require 
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Conclusion 

A.  Suggested  Changes  in  the  National  Rulemaking  Process 

U  Although  the  present  division  of  national  rulemaking  authority 
among  the  United  States  Judicial  Conference  and  its  committees,  the 
Supreme  Court,  and  the  President  has  worked  fairly  well,  defects  in  the 
distribution  of  authority  and  the  process  utilized  suggest  that  revision  of  the 
relevant  statutes  and  practices  is  now  desirable. 

2.  The  Supreme  Court  should  not  adopt  rules  for  any  court  except 
Itself.  Its  members  have  little  expertise  in  most  of  the  areas  regulated  by 
rule,  due  to  their  lack  of  trial  experience;  and  their  heavy  work  load 
prevents  adequate  study  of  the  issues.  While  the  Court's  involvement 
bestows  prestige  on  the  rules,  it  inhibits  the  Court  itself  and  other  courts 
from  impartially  construing  the  rules. 

3.  The  United  Slates  Judicial  Conference  should  take  the  place  of  the 
Supreme  Court  as  the  national  rulemaking  authority.  This  change  would 
not  appreciably  reduce  the  leadership  role  of  the  Chief  Justice,  who  serves 
as  chairman  of  the  Conference.  If  an  independent  body  of  judges  rather 
than  a  court  is  given  responsibility  for  the  rules,  courts  will  be  free  to 
consider  the  ruies  impartially. 

4.  The  structure  currently  employed  for  rulemaking  by  the  United 
States  Judicial  Conference— that  of  a  Standing  Committee  on  National 
Rules  of  Court  Practice  and  Procedure,  and  satellite  advisory  com- 
mittees—is  sound  and  should  be  retained.  With  representatives  of  the  bar. 
be.nch  and  law  schools  on  the  committees  and  with  the  tradition  of  law 
prcfessor  reporters,  an  orientation  both  practical  and  scholariy  is  achieved 
A  Standing  Committee  of  no  more  than  fifteen  members,  with  staggered 
terms  of  five  years,  would  seem  desirable.  Appointments  should  be  made 
by  the  Judicial  Conference— which  means  practically  speaking  by  the  Chief 
Justice  with  the  advice  of  the  Conference— to  maintain  the  high  status  of 
membership. 

£x-offlcio  memberships  are  not  required  to  ensure  a  broad  range  of 
representation  on  the  committees,  the  Chief  Justice  jnd  Judicial  Confer- 
ence should  be  expected  to  consult  on  appointments  with  the  United  States 
Attorney  General,  and  with  such  organizations  as  the  American  Bar  As- 
sociation, the  Legal  Services  Corporation,  the  American  Association  of 

duphcal^  scis  10  be  filed  in  ihe  Oerk's  Ofnce  and  m  chambers,  and  one  judge 
rcou  res  nawrs  lo  be  filed  only  in  chambers  .  .  Ten  judges  specify  lhai  ora 
^Sumeni  is^rm^?led  on  r>f  0^^^^  i«  appropriaie.  ihrce  judges  permit  oral 

""""Finany,  two  judges  require  the  filine  of  a  Note  of  Issue  or  Slalerneni  of 
Readi;es.  m 'all  cml  c^es  T\emy  judges  lo  noi  ^^^ve  such  a  sp^^^^^^^^^^ 
most  of  these  judges  ...  do  have  published  lists  of  civtl  cases  ready  lor  tnai 
Id.  at  40-42. 
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Law  Schools  and  ihc  Nalional  Legal  Aid  and  Defender  Association  The 
desirabiiiiy  of  minority  representation  should  be  considered  in  making 
appointments.  If  Congress  adopts  a  statute  on  the  subject,  precatory  lan- 
guage concerning  the  need  for  broad  representation  on  the  committees 
would  be  appropriate 

Neither  Congress  nor  the  President  should  be  represented  on  the 
Sending  or  advisory  committee..  Even  the  presence  of  congressional 
observers  may  g.ve  the  senior  members  of  Congress  who  designate  then,  a 
disproportionate  influence  in  rulemaking  and  thus  impair  the  ability  of 
Congress  to  assess  proposed  rules  without  bias. 

5.  The  Standing  Committee  should  widely  publicize  the  proposals  of 
Its  advisory  comminees  and  hold  public  hearings  upon  them  before  rec- 
ommending adoption  to  the  Judicial  Conference.  Where  the  Standing 
Committee's  or  an  advisory  committee's  judgment  has  been  seriously 
questioned,  the  Standing  Committee  should  not  hesitate  to  request  relevant 
studies  from  such  groups  as  the  Federal  Judicial  Center,  the  Amer- 
ican Bar  Foundation,  the  American  Law  Institute,  and  law  schools 
Thorough  airing  of  the  issues  before  adoption  may  reduce  congressional 
desire  to  revj.^w  the  details  of  proposed  rules. 

6.  Congrt  s-  should  retain  the  power  lo  reject  any  proposed  rule  or 
amendment  by  joint  resolution  within  a  limited  period.  Six  months  should 
su  tice  If  Congress  needs  more  time  for  review  or  wishes  to  amend  the 
rules.  It  should  be  required  to  employ  the  usual  legislative  procedure,  with 
presidential  participation, 

7  Congress  should  confine  its  involvement  to  the  review  of  substan- 
tial principles,  rather  than  redrafting  details  of  rules.  Congress  should  not 
make  changes  unless  they  constitute  clear  improvements.'" 

8  Substantive  matters  (such  as  rules  of  privilege),  important  quasi- 
constitutional  procedural  matters  (such  as  reduction  in  size  of  juries),  or 
jurisdictional  matters  (such  as  appeals  from  sentences),  should  be  handled 
by  egislation  and  not  by  rules.  It  is  appropriate  for  the  rulemaking  bodies 
to  draft  and  recommend  legislation  so  that  necessary  improvements  do  not 

fall  between  the  stools." 

B    SuRHested  Changes  in  the  Local  Rulemaking  and  Guideline- Makmg 

froceis  and  in  Rulemaking  by  Individual  Judges 

I.  No  local  rule  for  an  appellate  or  trial  court  should  be  adopted 
without  publishing  the  proposal  in  advance  and  providing  for  a  public 
tearing  after  notice  Mere  publication  will  not  suffice;  affirmative  efforts 

and  .lil^^"Tmc^dmi^;Mo  t/pS  f'''^'^'         "f  Evidence 

ihe  presiigc  of  the  judic  ary  a'  a  mlemak,?.  „.. ,  f needlessly  diminished 

372 


382 


964 


COLUMBIA  LAW  REVIEW 


should  be  made  to  engage  the  bar.  bench  and  law  schools  in  the  process. 
Thub.  each  court  should  utilize  advisory  committees  that  would  call  on 
cooperating  representatives  of  the  public,  including  lay  persons. 

2.  To  preserve  national  uniformity  and  control  excessive  or  unwise 
local  rulemaking,  no  local  rule,  other  than  a  rule  of  the  Supreme  Court, 
should  be  effective  until  it  has  been  reported  to,  and  approved  by,  the 
Standing  Committee  on  National  Rules  of  Court  Practice  and  Proce- 
dure.'^* If  the  Sunding  Committee  rejects  a  rule  or  fails  to  approve  it 
within  MX  months,  the  United  States  Judicial  Conference  should  have  the 
right  of  approval. 

3.  Guidelines  or  their  equivalent,  whether  adopted  for  a  court  by  itself 
or  by  another  judicial  body,  should  be  published  before  they  become 
effective.  Upon  objection  by  any  person,  a  public  hearing  should  be  held 

A,  Individual  judges  should  eliminate,  as  far  as  possible,  rules  and 
practices  which  diverge  from  those  of  other  judges  on  their  court. 

5.  All  local  rules,  guidelines  and  individual  judge*s  rules  should  be 
made  available  in  a  current  and  readily  usable  form  to  the  bench,  bar  and 
public. 

C.  Public  Access  to  Materials 

All  documents  considered  in  connection  with  a  rule  or  guideline 
adopted  by  the  United  States  Judicial  Conference  or  by  any  court  (or  other 
judicial  body)  should  be  made  available  to  the  press  and  to  members  of  the 
public  on  demand.  Public  hearings  should  be  recorded  and  a  transcript 
should  be  made  similarly  available.  Wherever  possible,  a  report  should  be 
prepared  detailing  the  reasons  for  adopting  a  rule.  Such  a  report  will  assist 
courts  m  interpreting  the  rule,  and  will  protect  against  arbitrary  conduct  or 
its  appearance. 

D.  Initiating  Cliange  in  the  Rulemaking  Process 
Recommendations  for  changes  in  the  rulemaking  process  could  come 

with  propriety  from  any  of  the  branches  of  government.  Since  the  Judicial 
Conference  of  the  United  States  has  a  duty  "to  carry  on  a  continuous 
study  of  the  operation  and  effect  of  the  general  rules  of  practice  and 
procedure,  ^^"^  it  would  seem  desirable  for  the  Conference  and  its  commit- 
tees to  suggest  changes  in  rulemaking  procedures.  Congress  could  then  act 
on  these  recommendations  with  the  assistance  of  the  executive  branch 
Should  the  Conference  fail  to  come  forth  with  proposals  within  a  reason- 
able tjme,  Congress  or  the  President  through  the  Attorney  General  should 
take  the  initiative. 
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Ret'>lved:  That  the  United  State*  Should  Adopt  Uniform  Rules 
Governing  the  Crinin.l  Inveati^stion  Procedure  of  «U  Public  Uw  Enforcement 
Agencle*  in  the  Nation 

Thii  re»olution  addresse*  possible  reforas  of  invettigative  procedures 
^fflploy^d  by  public  Uw  enforcement  agencies.    Exploration  of  this  topic  night 
include  an  ^nmstion  of  search  and  seizure  procedures,  the  use  of  informants. 
'jr  questions  with  respect  to  disclosure  of  presc  sources,  among  other  areas  of 
tnq«itry. 


ERIC 


(383) 

374 


385 


The  Exclusionary  Rule:  Its  Necessity 
in  Constitutional  Democracy 


By  Dr.  Steven  Cann*  &  Dr.  Bob  Egbert** 


IhTTRODUCTION 

While  the  differences  between  the  Burger  and  Warren  Courts 
are  perhaps  not  of  the  magnitude  once  expected,'  the  most  dramatic 
differences  occur  in  the  areas  of  the  fourth,  fifth  and  sixth  amend- 
ments. Specifically,  the  Warrca  Court  considered  the  exclusionary 
rule  to  be  a  viable  enforcenent  tool  for  fourth,  fifth  and  sixth 
amendment  rights  by  its  requiring  suppression  of  criminal  evidence 
obtained  in  their  viola'don.^  The  Burger  Court  is  less  enthusiastic 
about  the  exclusionary  rule.^  Indeed,  only  two  Justices  on  the  pres- 
ent Supreme  Court  su])port  the  exclusionary  rule  with  regularity/ 

•   B.S.,  1970,  M.A..  !972,  North  DaJcoU  Sute  University;  Ph.D.,  1977,  Purdue  Univcr- 
iity  Dr.  Ctnn  U  presently  Aii^tant  Professor  of  Political  Science  at  Idaho  Sute  Univenity. 

•  ^   B.A.,  197 1,  Doctor  of  Arts,  1977,  Idaho  Sute  Univenity.  Dr.  Etben  is  presently  As- 
sistant Professor  of  Political  5cience  at  Plymouth  Sute  College. 

425  (1977)^*''  ^^'^'^^^^  Supreme  Court  Directions  in  CivU  Liberties,  92  Pol.  ScI.  Q. 

2.  Miranda  v.  Arizona,  3M  U.S.  43^  (1966);  Esoobedo  v.  Illinois.  378  U.S.  478  (1964): 
Mapp  V.  Ohio,  367  U.S.  643  (1961)  ^  ' 

3.  See,  e.g..  Stone  v.  Powell.  428  U.S.  465  (1976);  Andrcscn  v.  Maryland,  427  U.S.  463 
(I97I)*  ^"  414  us.  218  (1973);  Harris  v.  New  York.  401  U.S.  222 

4.  See,  e.g.,  Dalia  v.  United  Sutes.  441  U.S.  238, 259  (1979)  (Brcnnan,  J.,  concurring  in 
part,  dissenling  in  part);  Rakas  v.  Illinois,  439  U.S.  128, 156  (1978)  (Brennan.  White,  ManhaU, 
JJ.,  dissenting);  United  Sutcs  v.  Ramsey.  431  U.S.  606,  625  (1977)  (Brennan.  ManhaU,  Ste- 
vens. JJ.,  dissenting);  United  Suites  v.  Washington,  431  U.S.  181,  191  (19/7)  (Brennan,  Mar- 
shall, JJ..  dissenting);  United  Sutcs  v.  Donovan,  429  U.S.  413, 445  (1977)  (brennan,  ManhaU, 
JJ,.  dissenting  in  part);  Stone  v.  PoweU.  428  U.S.  465.  502  (1976)  (Brenaw,  Marshall,  JJ.. 
dissenting);  South  Dakota  v.  Opperman,  428  U.S.  364, 384  (1976)  (Brennan,  Stewart,  MaishaU. 
JJ.,  dissenting);  Andrcscn  v.  Maryland.  427  U.S.  463, 484,  493  (1976)  (Brennan,  MarshaU.  JJ.. 
dissenting);  United  Sutes  v.  Watson.  423  U.S.  411. 433  (1976)  (Brennan,  ManhaU,  JJ..  dissent- 
ing); United  Sutes  v.  PelUer,  422  U.S.  531,  ;44  (1975)  (Brennan,  Marshall.  JJ.,  dissentini); 
United  Sutes  v.  Edwards,  415  U.S.  800. 809  (1974)  (Douglas,  Brennan,  Stewart.  ManhaU,  JJ., 
dissenting);  United  States  v.  Matlock,  415  U.S.  164.  188  (1974)  (Brennan,  ManhaU.  JJ ,  dis- 
senting);  United  Sutes  v.  CaJandra.  414  U.S.  338, 355  (1974)  (Douglas,  Brennan.  ManhaU,  JJ., 
dissenting);  Cupp  v.  Murphy,  412  U.S.  291.  297.  305  (1973)  (ManhaU.  J.,  concurring)  (Brcn- 
nan,  J ,  disscntinp  in  part);  Schnechloth  v.  Bustamonte,  412  U.S.  218.  276,  277  (1973)  (Bren- 
nan. ManhaU.  J/.,  dissenting);  Umted  Sutes  v.  RusseU.  411  U.S.  423,  439  (1973)  (Brennan. 

^^|roduced  with  the  permiMion  of  the  copyright  holder  from  the  H«m«rd  Uw  Journal,  v.  23,  no-  2,  1980. 
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The  reader  should  not  conclude  that  this  different  perspective  on  the 
exclusionary  rule  is  an  unexpected  turnabout  in  jurisprudence.  De- 
spite the  fact  that  the  United  States  Supreme  Court  utilized  it  for 
over  half  a  century,  the  bar  has  never  shown  strong  support  for  the 
rule  and  most  law  journal  articles  written  about  the  exclusionary  rule 
are  critical  of  it.^ 

The  Chief  Justice  has  mdicated  that  he  would  liice  to  do  away 
with  the  exclusionary  rule,^  and  recent  Court  cases  have  narrowed 
the  scope  of  the  rule.''  We  are  deeply  concerned  about  this  trend  and 

Stewart  Marshall.  JJ..  dissenting);  United  SUte»  v.  Dionisio,  410  U.S.  I,  31  (1973)  (Marshall 
J  dissenting);  Adams  v.  WilUams,  407  U.S.  143,  151.  152  (1972)  (DougUs,  Brennan.  Manhall 
JJ  dissenting);  UnKed  States  v.  Harris,  403  U.S.  573.  586  (1971)  (Douglas,  Harlan.  Brennan. 
Marshall.  JJ.?  dissenting);  United  SUtes  v.  White.  401  U.S.  745.  755.  795  (1971)  (Brennan.  J., 
concurring)  (ManhaUt  J.,  dissenting). 

5  See  e.t..  Bums.  Mapp  v.  Ohio:  An  A// American  Mistake,  19  De  Paul  L.  Rev.  80 
(1969)"[hercinancr  cited  as  Bums).  Coe,  The  A U  Substantiality  Test:  A  Hexibie  Approach  to  the 
Exclusionary  Sanction,  10  Ga,  L.  Rev.  1  (1975);  Friendly.  The  Biii  of  Rights  as  a  Code  of 
Criminal  Procedure,  53  Calif.  L.  Rev.  929  (1965)  (hereinarter  cited  as  Fnendly];  Kamisar.  // 
the  Exclusionary  Rule  ait  "/iiogical"  or  ^'Unnatural"  Interpretation  of  the  fourth  Amendments, 
62JUD  66(1978)  L\?\wt,  Improving  Police  Performance  Tlirough  the  Exclusionary  Rui^Fart 
I:  Current  Police  and  Local  Court  Practices,  30  Mo.  L.  Rev.  391  (1965)  (hereinaner  cited  as 
LaFavel;  LaFavc  &  Remington.  Controlling  the  Police:  The  Judge's  Roles  ut  Making  and  Re- 
viewing Law  Enforcement  Decisions,  63  MiCH.  L.  Rev.  987  (1965);  Plmnb.  Jllegal  Enforcemenl 
of  the  Law,  24  Cornell  L.Q.  337  (1939)  [hereinafter  cited  as  Plumb);  Schaefer  The  fourteenth 
AmcndmentandtheSarfctityofthePerson,^i;^,\}.L.KEW.  1  (»^9);Waite^v/^^/»«-^^ 
Regulation  by  Rules  of  Evidence,  42  MtCH.  L.  Rev.  679  (1944);  Wigmore.  Using  ^^f^^ceOb^ 
tamed  by  illegal  Search  and  Seizure,  8  A.B.AJ.  479  (1922);  Wilkey.  Exclusionary  RuU'  Why 
Suppress  Valid  Evidenced,  (a  JUD.  214(1978);  Note.  Modem  Approaches  to  the  Fourth  A  mend;- 
menr  The  Reconciliation  of  Individual  Rights  With  Governmental  Inter ests,^^  La,  L  Rev  623 
(1979)-  Note.  Impending  'frontal  Assault"  on  the  Oiadei:  The  Supreme  Court  s  Rea^ness  to 
Modify  the  Strict  Exclusionary  Rule  of  the  fourth  Amendment  to  a  Good  faiih  Standard,  12 
Tulsa  L.J.  337  (1976);  Note.  An  Alternative  to  the  Exclusionary  Rule  for  fourth  Amendment 
y/olations,  5$  JVD.li{\9n).  ^  t.  v 

For  J  more  objective  but  stiU  critical  treatment  of  the  exclusionary  rule,  sec  Oaks,  Study 
mt  the  Exclusionary  Rule  in  Search  and  Seizure,  37  U.  Chi.  L.  Rev.  665  (1970)  [heremafter 
cited  as  Oaks).  See  also  Y.  Kamisar.  W.  LaFave  A  J.  Israel,  Basic  Criminal  Procedure 
189  (1974).  . 

For  a  tood  example  of  the  attitude  lurking  behind  much  of  this  literature,  sec  PJuml?. 
supra.  Plumb  says  that  the  victim  of  such  i  search  will  sUll  have  his  day  in  court  and  wdl  have 
the  opportunity  to  present  counter  evidence  to  the  jury.  "Whc  defendant,  as  m  all  cases,  must 
raise  aVcasonablc  doubt  of  his  guilt"  Plumb,  supra  at  372.  The  problem,  of  course,  is  that  if 
our  adversary  system  of  criminal  justice  is  working  properly,  the  defendant  should  not  have 
the  burden  of  raising  a  reasonable  doubt.  Rithcr.  the  prosecution  has  the  burden  of  proving 
fuilt  beyond  all  reasonable  doubt  When  one  begins  with  the  proposition  that  an  accused  is 
guilty  unta  he  esublishes  reasonable  doubt,  then  indeed  it  is  difficult  to  justify  a  concept  Ukc 
the  exclusionary  rule. 

6.  Bivcns  V,  SU  Unknown  Named  Agents,  403  U.S.  388,  411.  420-21  (1971)  (Burger. 
CJ..  dissenting. 

7  See.  eg.,  DaUa  v.  United  Sutes.  441  U.S.  238. 247-48  (1979)  (courts  will  not  exclude 
electronic  surveillance  evidence  gained  under  the  auspices  of  *  warrant  where  agents  had  to 
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the  lack  of  support  for  the  rule  among  members  of  the  legal  profes- 
sion.  Our  perspective  is  that  the  exclusionary  rule  not  only  has 
merit,  but  that  it  is  indispensable  to  our  constitutional  democracy. 
By  constitutional  democracy  we  mean  a  democracy  in  which  the 
Constitution  protects  a  wide  variety  of  personal  rights,  and  conse- 
quently, the  government,  as  the  instrument  of  the  majority,  is  re- 
strained in  some  instances.  The  exclusionary  rule  has  been  invoked 
most  frequently  to  protect  fourth  amendment  rights,  and  the  rule  is 
most  vigorously  defended  when  it  relates  to  issues  of  search  and 
seizure.  This  should  not  be  interpreted  as  the  writers*  lack  of  support 
for  its  application  in  other  areas,  but  rather  as  an  editorial  choice 
dictated  by  constraints  of  time  and  space. 

The  basic  criticism  of  the  exclusionary  rule  is  that  although  it 
was  meant  to  deter  the  police  from  conducting  unreasonable 
searches  and  seizures,  it  has  not  been  an  effective  deterrent.'  Other 
major  criticisms  of  the  exclusionary  rule  are  as  follows:  it  is  a  mis- 
placed and  unfairly  applied  retributive  sanction;^  any  benefits  of  the 
rule  are  enjoyed  only  by  the  guilty  while  it  affords  no  protection  for 
the  innocent;'^  its  application  results  in  releasing  countless  known 
criminals  to  continue  their  lawlessness;''  there  exist  a  number  of  po- 
tentially successful  alternative  remedies  for  violations  of  rights;'^  the 

brcaJc  and  enter  in  order  to  execute  the  wirrawt);  Rakts  v.  Ilhnois.  439  U.S.  128.  13708  (I97S) 
{?  c"^?r^?,%?SSf.  cxclusioniry  rule  protcctt);  United  Sutes  v.  Donovan.  429 

US.  413,  443  (1977)  (omitting  names  from  warranU  does  not  vioUte  the  fourth  amendment 
requirement  of  "part,^^^^^^^^^  .  .  the  persons  ...  to  be  seized");  Stone  v.  Powell, 

428  U.S.  465,  481-82  (1976)  (hmited  the  circumstii..  \  under  which  federal  courts  can  review 
fourth  amendment  claims  via  Aabeas corptds):  South  DakoU  v.  Opperman,  428  U  S  364  372- 
76  (1976)  (broadened  the  universe  of  reasonable  searches);  Andrescn  v.  Maryland!  427  US 
463, 480-82  (1976)  (warrants  no  longer  must  meet  the  fourth  amendment  requirement  of  **par- 
tKularly  describing  the  place  to  be  searched  and  .  .  .  things  to  be  seized");  United  Sutwv 
Janis.  428  U,S.  433,  447  (1976)  (resurrected  the  silver  platter  doctrine  for  federal  prosecutions 
??f  f  iS^v  Revenue  Code-noncrimlnal  cases).  United  Sutes  v.  Calandra,  414  U  S  339 
351  (1973)  (the  exclusionary  rule  docs  not  apply  to  grand  jury  hearings);  United  Sutes  v! 
Robmson,  4  4  U.S.  218.  235  (1973)  (broadened  the  definiUon  of  a  legal^carch  incident  to  a 
Uwful  ancst);  United  Sutcs  v.  White.  401  U.S.  745. 749  (1971)  (broadened  the  scope  of  admis- 
sible  electronically  seized  evidence);  Harris  v.  New  York,  401  U.S.  222,  224  (1971)  (evidence 
otherwise  excludable  under  the  exclusionary  rule  can  be  admitted  at  trial  to  impeach  the  crcdi- 
bibty  of  the  defendant).  ^ 

8  S  ScHLESiNOER,  Exclusionary  INJUSTICE.  The  Proilem  OF  iLtEOALLVOiTAiNED 
Evidence  50^  (1977)  (hereinaAer  cite  as  SchleswoerJ.  ii^^^^i^^  uitained 

9.  Oaks,  supra  note  5.  at  726. 

10.  SciaEsiNOER,  supra  note  8,  at  47. 

11.  at  60^1. 

12.  Mivens,  403  U.S.  at  421-22  (Burger.  CJ.,  dissenting). 
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rule  prompts  rather  than  deters  official  lawlessness;"  and  other 
respected  and  democratic  nations  do  not  use  the  rule."'  This  com- 
ment will  proceed  by  challenging  the  assumptiorxS  that  the  pnmaty 
purpose  of  the  exclusionary  rule  is  to  deter  and  that  as  a  deterrent  it 
is  ineffective.  We  will  criticize  other  common  objections  to  the  ex- 
clusionary rule  and  conclude  by  placing  the  conflict  over  the  rule 
into  a  broad  democratic  perspective. 

The  Purpose  of  the  Exclusionary  Rule  Is  Deterrence 

The  current  constitutional  test  for  application  of  the  exclusion- 
ary rule  is  to  speculate  whether  a  particular  application  of  the  rule 
wiU  produce  deterred  police  behavior  in  the  future.'*  This  test, 
along  with  its  underlying  theory,  ift,  that  the  primary  purpose  of  the 
rule  is  deterrence,  is  of  recent  vintage  and  is  peculiar  to  the  Burger 
Court.  Indeed,  the  exclusionary  rule  was  an  active  Court  doctrme 
for  nearly  fifty  years  before  any  mention  of  deterrence." 

In  adopting  the  exclusionary  rule  for  the  federal  court  system  in 
1914  Justice  Day  justified  the  rule  in  terms  of  democratic  prmciplcs 
and  did  so  eloquently  by  quoting  Justice  Bradley's  1886  opmion  m 
Boyd  v.  United  States-y^ 

If  letters  and  private  documents  can  thus  be  seized  and  held 
and  used  in  evidence  against  a  citizen  accused  of  an  offense,  the 
protection  of  the  Fourth  Amendment,  declaring  his  nght  to  be  se- 
cure against  such  searches  and  seizures,  is  of  no  value,  and,  so  far 
as  those  thus  placed  are  concerned,  might  as  well  be  stncken  from 
the  Constitution.  The  efforts  of  the  courts  and  their  officials  to 
bring  the  guilty  to  punishment,  praiseworthy  as  they  are,  are  not 
to  be  aided  by  the  sacrifice  of  those  great  principles  established  by 
years  of  endeavor  and  suffering  which  have  resulted  m  their  em- 
bodiment in  the  fundamental  law  of  the  land. 
For  the  next  forty-five  years  the  Court's  test  for  whether  or  not  to 

13.  0»ki,  supra  note  5.  tt  699,  739-40. 

U.  /,/.  »t  701-06. 

15.  Stone  V.  Powell,  428  U.S.  tt  492.  „.  ,<un«5 

16.  Tlie  mitid  mention  of  deterrence  can  be  found  in  Elkuu  v.  Un.ted  Sutes,  364  US. 
206,217  (1960). 

17  Boyd  V.  United  States.  1 16  U.S.  616  (1886). 

18  Weekj  V.  United  States,  232  U.S.  383,  393  (1914). 
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invoke  the  rule  was  a  reasonableness  test."^  Since  the  fourth  amend- 
ment forbids  unreasonable  searches  and  seizures,  the  Court  applied 
the  exclusionary  rule  in  those  circumstances  where  it  determined 
that  the  search  was  unreasonable.^  In  none  of  those  cases  is  there 
any  mention  of  deterrence.  Rather,  the  justification  for  excluding 
tainted  evidence  is  rooted  in  democratic  principles  as  the  following 
few  examples  suggest. 

In  1921  Justice  Clarke  described  the  fourth  and  fifth  amend- 
ment protections  as,  "(t]he  very  essence  of  constitutional  liberty.'* 
The  Court  ruled  that  tainted  evidence  should  be  excluded  to  further 
the  "(f]ull  enjoyment  of  personal  liberty  and  private  property.**^* 
Five  years  later,  in  Byars  k  United  States?^  Justice  Sutherland,  writ- 
ing for  the  majority,  argued  that  illegally  seized  evidence  should  be 
excluded  because  "to  hold  [otherwise]  would  be  to  disregard  the 
plain  spirit  and  purpose  of  the  constitutional  prohibitions  intended 
to  secure  the  people  against  unauthorized  oflScial  action."^^  In  1931 
Justice  Butler  stated  for  the  Court  in  Go-Bart  Improving  Co.  v.  United 
States^^  that  government  searches  outside  the  limits  of  the  fourth 
amendment  are  "obnoxious  to  fundamental  principles  of  liberty," 
and  that  courts  "owe  the  duty  of  vigilance  for  its  eflfective  enforce- 


After  thirty-four  years  of  federal  court  enforcement  of  the  ex- 
clusionary rule  there  was  no  mention  of  deterrence.  In  1948,  ad- 
dressing the  problem  of  warrantless  searches,  the  Court,  in  Johnson  k 
United States^^  stressed  that  exclusion  does  not  deprive  law  enforce- 
ment officers  from  making  "the  usual  inferences  which  reasonable 
men  may  draw  from  evidence,"  but  simply  requires  that  a  detached 

SUi^ 25tuS!"85  Silvcrthornc  Lumber  Co.  v.  United 


22.  Bytn  v.  United  Sutes,  273  U.S.  28  (1927). 

23.  A/,  it  33. 

24.  Go-Btft  Improving  Co.  v.  United  SUics,  282  U.S.  344  (1931). 

25.  A/,  it  357. 

26.  Johnson  v.  United  Suics,  333  U.S.  10  (1948). 


ment."25 


21.  Gouled  V.  United  Sutes,  255  U.S.  *t  303-04. 
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magistrate  be  convinced  of  those  inferences.^^  In  that  same  case,  the 
Court,  in  very  stark  and  dramatic  language,  stated  the  following  fun- 
damental justification  for  the  exclusionary  rule: 

An  oflBccr  gaining  access  to  private  living  quarters  under 
color  of  his  office  and  of  the  law  which  he  personifies  must  then 
have  some  valid  basis  in  law  for  the  intrusion.  Any  other  rule 
would  undermine  the  right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers,  and  effects,'  and  would  obUterate  one  of  the 
most  fundamental  distinctions  between  our  form  of  government, 
where  officers  are  under  the  law,  and  the  poUcc-sUte  where  they 
are  the  law.^ 

It  is  clear  that  the  justification  or  primary  purpose  of  the  exclu- 
sionary rule  was  not  deterrence  but  rather  to  enhance  constitutional 
liberty  and  to  reassure  the  people  that  government  lawlessness  would 
not  be  rewarded  by  an  independent  judiciary.  By  1949  the  exclu- 
sionary rule  doctrine  was  fairly  well  settled  law.  Searches  and 
seizures  were  automatically  unreasonable  if  there  was  no  warrant, 
except  in  those  circumstances  immediately  incidental  to  a  lawful  ar- 
rest.^' Warrants  had  to  be  issued  on  adequate  grounds,  be  specific 
and  be  issued  by  a  detached  judicial  officer.^^  Federal  courts  could, 
however,  admit  evidence  not  meeting  the  above  requirements  if  it 
were  obtained  by  state  agents.^' 

The  first  mention  of  deterrence  as  a  principle  behind  the  exclu- 
sionary rule  was  expressed  by  Justice  Stewart  in  Elkins  y.  United 
States?^  Indeed,  in  recent  Court  opinions  the  statement  is  fre- 
quently made  that  the  reason  for  the  exclusionary  rule  is  deterrence 
and  Elkins  is  cited.^^  However,  deterrence  was  only  one  of  three 
justifications  discussed  in  Elkins  for  invoking  the  exclusionary  rule 

27.  11. 

28.  Id.  at  17. 

29.  Tnipijujo  v.  United  Suicj.  334  U.S.  699  (1948), 

30.  Johnson  v.  United  Sutc*.  333  U.S.  it  13*14. 

31.  For  several  extroplet  of  reasonable  se*rches  during  this  period,  see  BreithaujH  v. 
Abram  352  U.S.  432  (1957).  Irvine  v.  California.  347  U.S.  128  (1954);  United  Sutcs  v.  Rabino- 
witi.  339  U.S,  56  (1950).  Harris  v.  United  Sutes.  331  U.S.  145  (1947).  Zap  v.  United  Sutes.  328 
U.S.  624  (1946);  Davis  v.  United  Sutes,  328  U.S.  582  (1946);  CarroU  v.  United  Sutes.  267  U,S. 
132  (1925). 

31  Elkins  V.  United  Sutes,  364  U.S.  206.  217  (1960). 

33  More  accurately,  Elkins  is  cited  when  the  Justices  feel  the  need  to  lend  legal  support 
to  the  iheorY--tndfrequenUy  they  feel  no  such  compulsion,  ^-w;  Bivcns  v  Six  Unknown 
Named  Agents,  403  U.S.  at  41 1-27  (Burger.  C  J.,  dissenting).  Setabo  Brewer  v.  WiUiMis,  430 
U  S  387  (1977);  United  Suics  v.  Janis.  428  U.S.  433  (1976);  United  Sutes  v.  Calandrt,  414 
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in  federal  courts  for  iUegaUy  seized  state  evidence.  The  other  two 
reasons  were  to  enhance  federalism  and  constitutional  democracy. 
In  terms  of  deterrence,  Justice  Stewart's  opinion  pointed  out  that  the 
Court  had  been  hinting^  to  the  states  to  find  some  way  to  control 
illegal  searches  and  many  of  the  states  had  done  nothing  in  that  re- 
spect. Therefore,  as  a  last  resort  the  Court  was  invoking  the  exclu- 
sionary rule  to  discourage  state  officers  from  obtaining  illegal 
evidence  and  turning  it  over  to  federal  officers. 

Another  reason  for  invoking  the  exclusionary  rule  in  the  Elkins 
case  was  that  it  would  enhance  federalism.^^  Prior  to  this  ruling 
there  was  a  bizarre  state  of  affairs  in  those  states  which  had  adopted 
the  exclusionary  rule.  Even  though  neither  state  nor  federal  courts 
would  admit  illegal  evidence  obtained  by  officials  under  their  juris- 
diction, they  would  admit  such  evidence  obtained  by  officials  beyond 
their  jurisdiction.^  Hence,  even  though  they  could  not  use  it  in  their 
own  courts,  state  officials  were  encouraged  to  gather  tainted  evidence 
and  turn  it  over  to  federal  officials.^^ 

Where,  then,  docs  the  present  Court  get  the  notion  that  the  pri- 
mary purpose  of  the  exclusionary  rule  is  deterrence?  Most  probably 
this  comes  from  a  few  cases  decided  during  the  1960's  involving  the 
vexing  question  of  retroactivity.  The  concept  of  retroactivity  in- 
volves questions  similar  to  the  following:  if  the  Court  pronounced 
the  Mapp  doctrine  in  1961,3»  should  the  Court  then  apply  that  doc- 
trine to  those  convicted  on  illegally  seized  evidence  prior  to  1961?  In 
Linkletter  v.  Walker?^  the  Court  declared  that  the  purpose  of  the 
exclusionary  rule  was  to  deter  and  refused  to  make  the  Mapp  doc- 
trine retroactive  on  the  basis  that  to  do  so  would  not  have  a  deterrent 
effect.  The  Court  reached  similar  conclusions  in  Fuller  v.  Alaska^ 

V  S.  338  (1974);  Hams  v.  New  York.  401  U.S.  222  (1971)  (see  both  ihc  mtjonty  opinion  and 
tne  Chief  Justice  s  dissent). 

34.  Set$€ntndi)^  Wolf  v.  Colortdo,  338  U.S.  25  (1949) 

35.  ZZtifiw.  364  U.S.  tt  221-22. 
36<  A/,  at  210-11. 

37.  A/,  at  212-13. 

38.  Mapp  V.  Ohio.  367  U.S.  643  (1961). 

39.  Linkletter  v.  Walker.  381  U.S.  618  (1965). 

40.  FuUer  v.  Alaska.  393  U.S.  80  (1968).  In  FuJler,  the  Court  made  prospective  appUca- 
Uon  of  the  doctrine  in  Lee  v.  Florida.  392  U.S.  378  (1968).  That  is.  sUte  evidence  obtained  in 
violation  of  §  605  of  the  Federal  Communications  Act  of  1934. 47  U.S.C.  §  605  (1976).  should 
be  excluded  at  trial,  but  only  for  those  defendants  whose  trial  succeeds  the  decision  in  Ut 
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and  Desist  v.  United  States.*^ 

As  the  prior  discussion  indicates,  there  simply  was  no  precedent 
for  the  Court's  justification  in  Linkletter.  In  defense  of  the  Court, 
however,  the  question  of  retroactivity  is  a  particularly  troublesome 
one.  The  Court  was  making  bold  progressive  steps  toward  safe- 
guarding the  constitutional  rights  of  those  accused  of  crimes  during 
this  period.  Consequently,  the  Court  was  under  considerable  attack 
for  "turning  loose"  individual  "criminals"  {e.g.,  Messrs.  Escobcdo, 
Miranda,  Katz,  Gideon,  and  Ms.  Mapp)."^  One  can  only  speculate 
what  would  have  happened  to  the  prestige  of  the  Court  had  it  fol- 
lowed retroactivity  precedent  and  released  hordes  of  convicted 
criminals  loose  on  society.  The  Court  has  had  particular  difficulty 
agreeing  on  a  retroacUvity  poUcy,  and  the  Linkletter  decision  was 
just  the  first  in  a  long  line  of  poUticaUy  difficult  decisions  for  the 
Court.""  We  would  argue,  given  the  paucity  of  any  mention  of  deter- 
rence in  previous  exclusionary  rule  cases,  that  in  terms  of  the  Court's 
prestige  deterrence  was  raised  in  Linkletter  for  the  poUtical  reasons 
discussed  above. 

That  the  primary  purpose  of  the  exclusionary  rule  is  deterrence 
and  that  it  is  inefi'ective  in  that  regard  was  most  clearly  voiced  by 
Chief  Justice  Burger  in  his  famous  dissent  in  Bivens  v.  Six  Unknown 
Named  Agents.**  Without  citing  any  supporting  cases,  the  Chief 
Justice  declared,  "It  is  clear,  however,  that  .  .  .  [tjhe  exclusiona^ 
rule  has  rested  on  the  deterrent  rationale  Thus,  disregard- 
ing fifty-five  years  of  clear  precedent,  the  Chief  Justice  dismissed  the 
democratic  principles  supporting  the  exclusionary  rule: 

Under  one  of  these  alterattive  theories  the  rule's  foundation 

is  shifted  to  the  'sporting  contest'  thesis  that  the  government  must 

•pity  the  game  fairly'  and  cannot  be  tUowed  to  profit  from  its  own 

41  D«i«  V.  United  Sutei.  394  U.S.  244  ( 1969).  In  Dtslsl.  the  Court  m«de  the  <lo«rin";  ^ 
K.U  V.  S  Sutes.  389  U.S.  347.  349  (1967).  .ppUctbte  only  to  tho5e  c«es  ui  which  the 
eltctronic  surveiUAnce  occurred  tfter  December  18.  1967.  -in  ii  c  /v; 

42.  See  K.ti  v.  United  Suic  389  U.S.  347  (1967);  Mirtnd.  A'^?"^  3M  U.S.  436 
(1966);  EKobedo  v.  lUinoii,  378  U.S.  478  (1964);  Oideoo  v.  Wwiwnght.  372  U.S.  335  (1963). 

^'"43' F^^^x  Juent^^ili  of  the  problem  of  retrccUvity.  Re  Peltkr  KetroccMy 
cJike^cl^hnaryRule:  men  do  the  Policies  UmSeHying  the  Exclusionary  Rule  Warrcualts 
JtetroactlreApplu^tlo/i.',  13  AM.  CKm.L.K£.v.  ^11(^975).  , 

T  BTveTv.  Sb-  linknown  N»med  Agent5.  403  U.S.  388.  411  (1971)  (Burger.  CJ..  du- 
seating). 

45.  /</.*l4l5. 
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illegal  acts  ....  But  the  exclusionaiy  rule  docs  not  ineluctably 
flow  from  a  desire  to  ensure  that  government  plays  the  'game'  ac- 
cording to  the  rule.^ 

Two  years  after  BiyenSy  the  Chief  Justice's  dissent  became  Court 
doctrine.'*^ 

Etespite  the  jurisprudential  preferences  of  several  of  the  present 
members  of  the  Court,  a  fair  study  of  the  history  of  the  exclusionary 
rule  reveals  that  the  purpose  behind  it  was  not  deterrence.  Rather, 
the  underlying  principle  is  indeed  what  the  Chief  Justice  scoflingly 
referred  to  as  the  government  playing  the  "game"  fairly.  The  deter- 
rence theory  is  of  relatively  recent  vintage  and,  except  for  the  aberra- 
tion of  the  retroactivity  cases,  has  never  been  the  principle  accepted 
by  the  Court  until  1973. 

The  Exclusionary  Rule  Is  Not  an  Effective  Deterrent 

As  indicated  above,  the  iirst  criticism  of  the  exclusionary  rule  as 
a  deterrent  comes  from  the  Chief  Justice  in  Bivens.  "Some  clear 
demonstration  of  the  benefits  and  effectiveness  of  the  exclusionary 
rule  is  required  to  justify  it.  .  .  .  But  there  is  no  empirical  evidence 
to  support  the  claim  that  the  rule  actually  deters  illegal  conduct  of 
law  enforcement  oflScials.'*^  This  is  a  curious  position  for  the  Chief 
Justice  to  take  vis-a-vis  his  philosophy  on  deterrence  as  explicated  in 
Furman  v.  Georgia.^^  In  Furmany  the  Chief  Justice  argued  that  we 
should  proceed  on  the  assumption  that  capital  punishment  does  de- 
ter anc'  Irt  those  who  would  change  the  law  prove  empirically  that  it 
does  not  deter.^  He  adds  that  in  any  case  inquiries  of  'Hhat  kind" 
are  beyond  the  scope  of  judicial  review. 

One  could,  of  course,  dispense  with  the  argument  of  whether  or 
not  the  exclusionary  rule  deters  by  stating  that  it  really  makes  no 
difference.  Since  the  real  purpose  of  the  rule  is  to  put  some  **tecth** 
into  the  fourth  amendment  by  ensuring  that  the  people  are  secure  in 
their  persons,  houses  and  effects,  its  deterrent  effect  is  superfluous. 

46.  //.At  414.  ~ 

47.  Set  United  Sutts  v.  OOandra,  414  U.S.  338  (1974). 
46.  Bivetts,  403  U.S.  «t  416  (Burgefi  CJ^  diisenting). 

49.  Funnan  v.  Georgia,  40«  U.S.  238  (1972). 

50,  at  395-96. 
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So  long  as  courts  vigorously  exclude  evidence  gained  outside  the 
mandate  of  the  fourth  amendment  its  purpose  is  furthered. 

Alternatively,  one  could  apply  the  Chief  Justice's  logic  on  deter- 
rence in  Furman  y.  Georgia  to  the  exclusionary  rule.  That  is,  wc 
should  assume  that  it  docs  deter  until  those  who  wish  to  change  the 
law  prove  empirically  that  it  docs  not.  Sinc^r  such  empirical  evidence 
is  lacking  there  is  nothing  left  to  discus:,.  However,  that  approach 
avoids  the  issue,  and  we  believe  thai  at  present  the  exclusionary  rule 
docs  deter  and  with  more  vigorous  enforcement  it  could  be  even 
more  effective. 

While  there  have  been  many  articles  written  on  the  exclusionary 
rule,  there  have  been  few  empirical  studies  that  address  the  detcr- 
rcnccrqucstion.  Perhaps  the  n:  .st  thorough  treatment  of  this  subject 
IS  the  1970  article  of  Oaks,'*  in  which  he  criticizes  and  synthesizes  all 
of  the  empirical  studies  in  an  attempt  to  reach  a  definite  conclusion 
on  whether  the  exclusionary  rule  has  a  deterrent  effect  upon  law  en- 
forcement officials.  His  conclusion  is  that 

(I)Ucgai  searches  and  seizures  seem  to  be  concentrated  in  a  few 
types  of  crimes,  notably  weapons  and  narcotics  offenses.  The  data 
contains  little  support  for  the  proposition  that  the  exclusionary 
rule  discourages  Olcgal  searches  and  seizures  (in  the  two  areas 
cited  abovcl  but  it  falls  short  of  establishing  that  it  docs  not  [de- 
ter]." 

In  a  later  article,  Canon  contends  that  many  of  the  empirical  studies 
arc  based  upon  biased  assumptions  and  that  virtually  all  are  meth- 
odologically insufficient.^^  Canon*s  article  is  more  positive  about  the 
deterrent  effect  of  the  rule  than  is  Oaks'  article.  The  conclusion 
which  all  knowledgeable  scholars  have  reached  based  on  this  re- 
search was  summed  up  by  Chief  Justice  Burger,  who  indicated  that 
the  empirical  evidence  is  inconclusive.^^  In  short,  it  is  not  known 
empirically  whether  the  exclusionary  rule  has  a  deterrent  effect. 
Common  sense  (supported  by  some  empirical  evidence)  tells  us 


51.  Oaks,  supra  note  S. 

53.  Canon,  h  the  Exclustonary  Rule  m  Fading  Health?  Some  New  Data  and  a  Plea  Against 
a  Frecipuous  Conclusion,  62  Ky.  LJ.  681  (1973-74)  (hcrcmaAcr  cited  as  Canon). 

54.  ScHLESiNuER.  supra  note  8,  Canon,  supra  note  53,  Oaks,  supra  note  5,  Spiotio,  Search 
and  Setrure  An  Empmcal  Study  of  the  Exclusionary  Rule  and  its  Alternatives,  2  J  Leoal 
Stud.  243  (1973). 
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that  under  certain  circumstances  it  docs  not  deter.  Obviously,  where 
the  object  of  police  activity  is  not  a  trial  and  conviction  there  is  no 
motivation  to  fear  the  consequences  of  the  exclusionary  rule.  By  the 
same  token,  the  increasing  usage  in  the  station  house  of  the  term 
"righteous  bust"^^  indicates  that  ordinary  policemen  are  aware  and 
affected  by  the  exclusionary  rule  and  that  their  official  behavior  is 
guided  by  it. 

If  the  rule  is  not  an  efficient  deterrent  it  is  not  because  of  any 
inherent  deficiency  in  the  rule,  but  rather  because  of  selective  invo- 
cation  of  it  by  the  courts.  The  case  oiHill  k  California^^  provides  a 
good  example.  California  police  stopped  a  car  for  a  moving  viola- 
tion and  observed  objects  reported  stolen  in  the  back  seat.  Upon 
proper  questioning,  the  suspects  admitted  taking  part  in  recent  rob- 
beries and  implicated  Hill  who  v/as  not  in  the  car.  Up  to  this  point 
everything  was  proper.  There  was  probable  cause  to  stop  the  car  in 
the  first  instance;  the  stolen  objects  were  in  plain  view;  and  there 
followed  a  valid  arrest  and  probable  cause  to  suspect  Hill.  At  this 
point,  however,  the  police  did  not  bother  to  obtain  either  an  arrest  or 
search  warrant.  Instead,  they  went  straight  to  the  address  given  as 
Hill's,  gained  entry,  searched  the  premises  and  seized  more  stolen 
evidence.  The  police  arrested  a  man  who  they  believed  to  be  Hill, 
but  who  in  reality  was  not.  When  this  case  went  before  the  Supreme 
Court,  the  Court  said  that  the  warrantless  search  and  arrest  consti- 
tuted no  violation  of  the  fourth  amendment.^''  It  is  precisely  against 
short  cuts  such  as  these  that  the  exclusionary  rule  should  be  invoked 
as  this  is  clearly  the  type  of  behavior  the  fourth  amendment  was 
meant  to  inhibit.  We  suggest  that  if  the  courts  would  adamantly  and 
consistently  invoke  the  exclusionary  rule  it  would  be  a  more  effective 
deterrent.  As  it  now  stands,  however,  the  police  will  take  their  cue 
from  the  Supreme  Court  in  cases  like  Hill  and  wink  at  the  require- 
ments of  the  fourth  amendment  and  the  exclusionary  rule. 

55  Righteous  bust  refers  to  an  irrcsl  made  within  the  dicUtes  of  the  fourth  and  fifth 
amendments  that  will  not  result  in  exclusion  of  evidence  in  court  due  to  lack  of  proper  proce- 
dure. 

56.  Hill  V.  California.  401  U.S.  797  (1971), 

57.  Id,  at  804^5. 
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Other  Criticisms  of  the  Exclusionary  Rule 

Continuing  to  cnoncously  cast  suppression  in  the  role  of  a  crim- 
inal-like sanction,  critics  argue  that  as  a  form  of  retribution  the  ef- 
fects of  the  exclusionary  rule  are  misplaced  and  unfair.^^  More 
specifically,  Chief  Justice  Burger  and  others  contend  that  it  is  the 
prosecutor  rather  than  the  offending  police  who  is  punished  by  ap- 
plication of  the  rule;^^  the  rule  ignores  the  intent  of  the  offender,^ 
and  it  is  a  single  invariable  sanction  applied  v/ithout  regard  for  the 
gravity  of  the  offense.^*  The  discussion  above  with  regard  to  the  in- 
tent of  the  exclusionary  rule  adequately  disposes  of  the  notion  that  it 
was  designed  with  the  intent  to  punish."  We  submit  that  application 
of  the  rule  docs  not  serve  as  a  form  of  retribution  either  intentionally 
or  unintentionally. 

Prosecutors  are  hardly  sanctioned  by  exclusion.  The  effects  of 
the  exclusion  of  evidence  from  trial  might  be  described  as  trouble- 
some, frustrating  or  perhaps  embarrassing— as  indeed  it  should  be. 
The  Constitution  was  intentionally  designed  to  make  law  enforce- 
ment difficult,  frustrating  and  troublesome.  Easy  law  enforcement, 
unlimited  by  law,  is  a  characteristic  much  more  common  to  totalitar- 
ian states  than  to  democracies.  Prosecutors  deservedly  are  embar- 
rassed at  losing  cases  when  evidence  is  found  to  be  illegally 
obtained.  Exclusion  is  not  at  fault.  Rather,  both  the  lawlessness  of 
the  police  and  the  prosecutors  complicity  in  that  lawlessness  are  to 
blame.  K  s  no  less  obscene  and  abusive  for  prosecutors  to  attempt  to 

58.  Biyens.  403  U.S.  .t  416.19  (Burger.  CJ..  dissenting);  United  Sut«  v.  PcUier  422  U  S. 
531. 544  (1975)  (Breanw,  U  dissenting);  People  v.  Dcfore.  242  N.Y.  13. 2U  50  N.E  585. 
88  (1926);  ScHLESInoer,  supra  note  8.  at  61^2;  Fnendly.  supra  note  5.  at  951-52,  Oaks,  supra 

note  5,  at  726.  .      ^  .  *  . 

59   Biftns,  403  U.S.  at  416-17  (Burger.  CJ..  dissenting);  Oaks,  supra  note  5.  at  726. 

60.  JusUce  Cardozo  lamented  the  effccU  of  the  rule  in  instances  when  "the  constable  has 
blundered-  People  v.  Dcforc,  242  N.Y.  at  21.  150  N.E.  at  587-88.  More  recently.  th,j  argu- 
ment has  been  made  pointing  to  the  rule's  sanction  of  ^'^^^^^'^^^X^^.f^^^^^ 

precisely  the  same  manner.  Set,  e,^..  United  States  v.  Peltier.  422  U.S.  531.  544  (1975)  (Bren- 
nan.  J.,  dissentmg);  Bfvens,  403  U.S.  at  418-19  (Burger.  CJ..  dissentmg);  Schlesinoer.  supra 
noie  8.  at  61-62;  Friendly,  supra  noie  5.  at  951-53.  _    ^. .    .  ■ 

61.  See,  e.g.,  Bhens,  403  U.S.  at  419  (Burger.  C.i..  dissenting).  The  Chief  Justice  pro- 
noses  that  using  exclusion  as  the  sole  and  invariable  sanction  for  illegaUy  seizmg  evidence  is 
iimiUr  to  a  bl^et  "shoot  to  kiU*'  order.  While  such  an  order  may  be  tolerable  to  prevent 
the  escape  of  a  convicted  kiUer^  such  an  order  is  not  appropriate  m  the  case  of  a  car  thiel.  a 
pick  pocket  or  a  shopUfter."  More  amusing  yet  U  his  analogy  of  the  criminal  acts  offrcemg  a 
tiger  w  a  mouse  in  a  schoolroom."  each  of  which  must  be  treated  differenUy.  See  also 
Friendly,  si^ra  note  5.  at  952. 

62.  See  text  accompanying  notes  28-29.  33-35  supra. 
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convict  people  on  the  basis  of  illegal  evidence  than  for  police  to  ille- 
gally seize  that  evidence. 

Assume  for  tb:  moment  that  an  unintended  consequence  of  the 
exclusionary  rule  is  a  mild  or  occasional  punishment.  Can  the  rule, 
therefore,  be  condemned  because  it  ignores  the  seriousness  of  the 
sanctioned  offense,  or  because  the  offense  may  have  been  unin- 
tended? One  might  justifiably  wonder  how  seriously  these  criticisms 
are  urged  by  their  own  proponents.  If  critics  would  cast  exclusion 
into  a  criminaMike  atmosphere,  why  do  they  not  further  urge  whole- 
sale application  of  due  process  to  the  determination  of  police  culpa- 
bility? The  answer  is  that  they  know— as  well  they  should— that 
suppression  is  not  a  criminal  sanction.  Further,  they  should  recog- 
nize the  enormity  of  the  difference  between  the  act  of  a  private  indi- 
vidual and  the  unconstitutional  behavior  of  one  acting  in  the  name 
of  and  with  the  cumulative  force  of  the  government.  That  difference 
is  not  one  of  degree  but  one  of  kind. 

No  language  or  meaning  in  the  Constitution  excuses  minor  or 
inadvertent  violations  of  rights.  However  much  one  might  wish  that 
the  fourth  amendment  protected  only  intentionally  and  substantially 
unreasonable  searches  and  seizures,  it  does  not.  The  impact  of  gov- 
ernmental intrusion  into  the  privacy  of  the  individual  is  awesome 
even  when  justified  as  reasonable  intrusions.  Exclusion  correctly  ad- 
dresses minor,  serious,  accidental  and  intended  violations  of  rights  in 
a  uniform  fashion  by  protecting  those  rights  violated  from  any  possi- 
ble harmful  consequences  beyond  the  actual  intrusion. 

Another  major  objection  to  the  exclusionary  rule  relies  correctly 
upon  its  intent  to  protect  individuals  from  possible  injurious  conse- 
quences of  official  lawlessness.  Critics  of  the  rule,  however,  perceive 
that  any  benefits  of  its  application  accrue  only  to  the  guilty,  and  that 
it  affords  no  protection  to  the  innocent.*^  Meeting  this  objection  is 
disturbing  because  to  do  so  requires  reminding  serious  legal  scholars 
and  judges  in  our  highest  courts  of  the  fundamental  nature  of  our 
system  of  criminal  justice.  Had  persons  with  no  legal  background 
advanced  this  argument  it  would  be  only  slightly  less  objectionable. 

Probably  no  principle  of  criminal  law  is  more  important  to  our 
adversary  system  than  the  presumption  of  innocence,  and  that  we 

63.  S^e,       Bi)fens,  403  U.S.  tt  413  (Burger,  C.J.,  diSAcnUng).  Schlesinoer.  supra  note 
8,  at  47.  Oak2,  supra  note  5,  at  736-39, 
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refrain  from  attaching  the  "guilty"  label  until  one  has  been  found 
guih>  be>ond  a  reasonable  doubt  by  a  judge  or  jury  following  a  fair 
and  legal  judicial  proceeding.  Hopefully,  what  is  really  meant  by 
those  who  perceive  suppression  to  be  a  protection  only  for  the  guilty 
is  that  it  protects  only  those  who  are  accused  of  a  crime  and  against 
whom  some  incriminating  evidence  exists. 

If  this  objectioii  really  means  that  the  rule  only  protects  those 
who  in  the  absence  of  the  exclusionary  rule  would  probably  be 
found  guilty  then  the  objection  is  no  closer  to  the  truth.  It  is  no 
secret  that  in  spite  of  constitutional  protections,  we  frequently  con- 
vict and  punish  perfectly  innocent  people.^  Let  us  assume  that  sup- 
pression really  did  protect  only  those  who  had  indeed  engaged  in 
criminal  activity.  Even  under  those  circumstances  no  reasonable 
case  could  be  made  for  abandoning  the  rule.  It  was  intended  to  give 
force  to  the  promise  that  the  people  would  be  free  from  unreasonable 
searches  and  seizures.  The  fourth  amendment  makes  no  distinction 
among  people,  but  it  docs  provide  for  reasonable  performance  of 
searches  and  seizures  in  cases  where  it  can  be  established  that  some- 
one has  probably  committed  a  crime.  To  ur^je  abandonment  of  the 
exclusionary  rule  on  the  grounds  argued  here  is  evidence  of  an  im- 
poverished notion  of  justice  and  lack  of  general  support  for  "hard- 
won**  constitutional  rights. 

Exclusion  is  popularly  reputed  to  render  law  enforcement  exces- 
sively difficult  and  therefore  to  turn  known  criminals  loose  to  prey 
on  society.^^  In  free  societies  it  is  inevitably  difficult  to  convict  and 
punish  criminals.  If  we  wish  to  enforce  the  criminal  law  at  all  costs, 
then  we  should  altogether  abandon  the  Constitution  and  use  our 
available  resources  and  technology  to  rid  ourselves  of  nearly  all 
forms  of  criminality  and  deviance.  The  price  of  freedom,  then,  is 
suffering  with  some  level  of  criminal  behavior.  Those  who  would 
argue  that  the  price  is  too  high  are  not  only  devaluing  our  general 
level  of  liberty,  but  more  seriously  that  of  certain  members  of  soci- 
ety. We  suspect  that  the  price  would  be  most  dearly  paid  by  the  non- 
white,  the  poor,  the  young  and  those  with  other  than  traditional  life 

64.  E.  BoRCHARD,  Convicting  the  Innocent  (1970).  Sixijf-fivc  selected  cases  are  ant- 
lyzed  in  which  persons  cunviclcd  of  cnmcs  were  laicr  shown  to  be  ianoccnl  after  many  years  of 
impnsonment. 

65.  S(e  Bivens,  403  U.S.  at  413  (Burger,  CJ.»  dissenting).  Schlesinoer.  supra  note  8,  At 
60^1;  Fnendly.  supra  note  5,  at  953.  Oaks,  supra  note  5,  at  736-39.  753. 
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Styles.  Those  with  the  least  ability  to  protect  themselves  at  present 
could  easily  lose  the  protection  of  the  Constitution  as  well. 

Enforcement  of  the  criminal  law  is  important  to  a  free  society, 
but  many  improvements  are  possible  within  the  context  of  the  Con- 
stitution.^ Professionalization  of  police,  better  coordination  among 
law  enforcement  personnel,  increased  resource  allocation  to  criminal 
justice  agencies  and  especially  the  courts,  as  well  as  fuller  coopera- 
tion between  the  police  and  the  public  are  more  preferable  to  the  loss 
of  rights.  Dollars,  time  and  concern  are  better  spent  than  our  consti- 
tutionally protected  freedoms. 

Critics  of  exclusion  would  lead  us  to  believe  that  its  practice  has 
a  very  great  impact  on  our  ability  to  punish  criminals.^*^  This  idea 
has  more  intuitive  appeal  than  truth.  It  is  not  unfair  to  estimate  that 
forty  to  fifty  percent  of  all  occurrences  of  violent  and  property  crimes 
do  not  become  known  to  the  police,**  and  of  those  that  do  become 
known,  about  twenty-two  percent  are  cleared  by  arrests.*^  Of  these, 
seventy-five  percent  are  prosecuted  and  seventy-one  percent  of  those 
cases  result  in  convictions.*^*^  As  a  proportion,  of  all  crimes  commit- 
ted in  the  United  States,  those  cases  which  are  prosecuted  but  result 
iii  findings  other  than  guilt  are  probably  about  three  percent.'^' 

Discounting  this  figure  by  taking  into  account  the  many  possible 
reasons  for  courts*  failure  to  convict— including  the  real  possibility 


66  The  city  of  Dallas,  Tcxas»  for  example,  has  instituted  a  Legal  Liaison  Division  in  its 
pohce  department  to  iffbrd,  imong  other  services,  immediate  legal  advice  to  officers  on  patrol. 
Since  operations  began,  significantly  reduced  numbers  of  errors  on  the  part  of  police  resulting 
in  exclusion  have  been  experienced  there.  See  6  LEAA  Newsletter  5  (Aug.  I977j. 

67  Biven^,  403  U.S.  at  41 1-24  (Burger.  CJ„  dissenting),  F  Inbau.  L  Thompson,  J.  Hod- 
dad,  J  Zages^&G  Starkman.  Criminal  Procedure.  Cases  and  Cumments  162(1974), 
J  Kaplan,  Criminal  Justice  Introductory  Cases  and  Materials  205  (1978),  P.  Lewis 
k  K  Peoples,  The  Supreme  Court  and  the  Cp.iminal  Process.  Cases  and  Comments 
197  (1978);  Schlesinger,  supra  note  8,  at  47-63. 

68  See  generally  President's  Commission  on  Law  Enforcemen  i  and  Administra- 
tion OF  Justice,  The  Challenge  of  Crime  in  a  Free  Society  20*22  (1967).  This  conclu- 
sion is  substantiited  more  recently  in  Law  Enforcement  and  Assistance 
Administration,  U  S  Dep't  of  Justice,  Criminal  Victimization  in  the  United  States 
20  (19''7)  The  Department  reports  that  only  commercial  crimes  and  auto  theft  are  reported 
fpore  frequently  than  53%  of  the  time.  Cnmes  of  Urceny  igamst  persons  tnd  households  arc 
reported  only  About  11%  of  the  time. 

69  Federal  Bureau  of  Investigation,  U.S.  DeKi  of  Justice,  Uniform  Crime  Re- 
ports, 1977  (1977). 

70.  Id. 

71  This  is  the  mathematictl  result  usmg  the  arrest,  prosecution  tnd  conviction  daU 
•bove  and  assuming  liberally  that  60%  of  cnmcs  bc^x)mc  known  to  the  pohcc. 
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of  the  innocence  of  the  accused — exclusion  accounts  for  a  minute 
proportion  of  criminal  acts  that  go  unpunished.  Thus,  the  view  that 
the  excluc>ionary  rule  turns  hordes  of  hardened  crimmals  loose  on 
society  is  simply  an  illusion.  However,  there  are  hordes  of  criminals 
on  the  streets  because  of  the  refusal  of  people  to  report  crimes  and  to 
cooperate  with  police  in  their  detection.  Law  enforcement  agencies 
are  understaffed,  frequently  unprofessional  or  not  professional 
enough  and  are  lacking  in  adequate  resources.  These  are  problems 
capable  of  solution  without  resort  to  official  lawlessness. 

Closely  related  to  the  idea  that  exclusion  constitutes  a  very 
costly  solution  to  violations  of  the  fourth  amendment  is  the  assertion 
that  there  exists  a  number  of  potentially  more  successful  and  less 
costly  remedies.  ^Most  commonly  suggested  are  criminal  sanctions  to 
be  imposed  upon  violators  and  civil  remedies  against  individual  of- 
ficers and  their  agencies.''^  If  the  intended  impact  of  these  remedies 
IS  deterrence  through  their  identifying  and  punishing  offenders,  there 
is  reason  for  at  least  tentative  optimism.  These  remedies,  however, 
should  supplement  rather  than  replace  the  exclusionary  rule  since 
they  themselves  have  some  limitations.  Wc  enthusiastically  urge  en- 
actment of  and  experimentation  with  means  for  enforcing  the  rights 
of  the  fourth  amendment.  However,  in  the  absence  of  exclusion, 
many  wrongs  may  not  become  known.  Accordingly,  the  courts  will 
hardly  be  in  a  position  to  protect  people  from  the  ill  effects  of  the 
violations.  Further,  many  such  remedies  would  necessarily  be  initi- 
ated from  prison  cells  and  by  convicted  persons  hardly  capable  of 
provoking  public  or  official  sympathy. 

Chief  Justice  Burger's  discussion  to  this  point  is  most  interest- 
ing. In  the  Bivens  case,  he  attacks  exclusion  as  impotent  because  law 
enforcement  agencies  do  not  sanction  acts  resulting  in  exclusion  and 
points  to  the  unlikelihood  of  convicting  or  finding  against  violating 
police."''*  Prosecutors,  judges  and  juries  are  unlikely  to  take  the  side 
of  an  obviously  guilty  defendant  against  that  of  the  police.''^  He  pro- 
poses that  Congress,  on  the  other  hand,  should  enact  procedures  for 
civil  and  cnmmal  remedies,''^  the  very  means  which  he  previously 


72.  Btvens,  403  US,  at  421-22  (Burger.  CJ..  dissenlmg).  Schlesinoer.  supra  note  8. 
chap.  4;  LaFavc.  vjpra  note  5,  at  392. 

73.  Bmns,  403  U  S  at  416  (Buiger.  CJ..  disssnting). 
74   Id  at  421-22. 

75.       at  422-24. 
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assured  us  arc  not  and  cannot  be  effective.  Although  the  Chief  Jus- 
tice has  indicated  that  he  does  not  intend  to  abandon  the  exclusion- 
ary rule  until  other  more  effective  remedies  are  available,''^  we  are 
not  persuaded.  The  case  might  be  easily  made  that  establishment  of 
other  remedies  would  merely  justify  accomplishment  of  his  major 
goal:  the  demise  of  the  bothersome  exclusionary  rule. 

Some  evidence  suggests  that  exclusion  prompts  official  lawless- 
ness rather  than  discouraging  it.  It  is  argued  that  in  order  to  succeed 
•  in  convicting  those  they  arrest,  police  blatantly  commit  perjury  in 
reporting  the  circumstances  surrounding  searches  and  arrests.''''  Po- 
lice, knowing  conviction  is  unlikely  under  certain  circumstances, 
may  impose  extralegal  sanctions  in  brutal  and  destructive  forms.''* 
They  may  in  fact  purposely  use  illegal  searches  as  a  method  of  im- 
munizing selected  persons  from  criminal  prosecution.''^  Some  judges 
may  also  abuse  the  rule  by  avoiding  imposition  of  non-discretionary 
scntenccs^^  or  in  issuing  questionable  warrants  knowing  that  the 
probable  cause  question  will  be  more  carefully  reviewed  should  the 
case  go  to  trial.®' 

These  arguments  hardly  address  the  rule  itself  but  are  rather  a 
serious  indictment  of  the  criminal  justice  system  and  its  personnel. 
Any  procedural  rule  is  capable  of  being  abused  by  those  who  at- 
tempt to  circumvent  it.  That  circumventing:  the  rule  results  in  cor- 
ruption points  to  the  need  for  additional  protections  against  abuse, 
but  does  not  itself  condemn  the  rule.  It  is  in  corrupt  and  abusive 
systems  that  such  protections  as  the  exclusionary  rule  are  most 
needed.  In  a  system  in  which  lawfulness  is  paramount  and  individ- 
ual rights  readily  observed  the  rule  is  less  necessary. 

The  fact  that  suppression  of  illegally  seized  criminal  evidence  is 
within  the  constitutional  authority  of  the  courts  has  not  been  seri- 
ously questioned.  Critics  of  the  exclusionary  rule,  however,  assume 
and  sometimes  explicitly  argue  that  it  is  a  judicially  created  rule  of 
evidence,  destructible  at  the  will  of  the  Supreme  Court."  Although 

76.  /^.  •1420. 

77.  Bums,  supra  note  5.  at  96;  Oaks,  supra  note  5.  tt  699.  739^. 

78.  UFtvc.  supra  note  5,  at  422;  Oaks,  supra  note  5,  at  750-52. 

79.  Oaks,  supra  note  5,  at  749-50. 

80.  LtFavc.  supra  note  5.  at  405. 

81.  /i/.  at  412. 

82  A  majority  of  the  Burscr  Court  is  ccrtainl)'  of  this  opinion.  The  Chief  Justice  is  most 
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the  genesis  of  the  rule  hardly  compels  any  conclusion  with  regard  to 
us  future  fate,  its  defense  is  strengthened  by  its  close  tiss  to  the  Con- 
stitution. The  Supreme  Court  has  not  consistently  held  that  the  ex- 
clusionary rule  is  required  by  the  Constitution  itself.  While  the  veiy 
language  of  the  fourth  amendment  does  not  mention  exclusion,  it  is 
certainly  consistent  with  its  meaning. 

Critics  of  exclusion  recognize  that  a  major  argument  made  in 
support  of  the  rule  is  that  it  assures  the  basic  integrity  of  criminal 
proceedings  and  lends  a  spirit  of  fair  play  to  the  process.  Although 
recognizing  the  existence  of  the  argument,  they  are  rather  cavalier  in 
dismissing  its  importance."  A  notable  exception  to  this  evasiveness 
is  their  mention  that  many  highly  regarded  legal  systems  in  other 
free  and  democratic  nations  do  not  use  exclusion."  History  is  re- 
plete with  examples  of  nations  borrowing  and  lending  institutions 
and  practices,  but  no  sovereign  state  is  obligated  to  do  so.  The  pccu- 
Uarities  of  a  nation's  history,  culture,  values  and  needs  should  guide 
its  legal  practices  and  not  international  consensus.  It  is  no  less  rea- 
sonable to  insist  that  aU  other  nations  adopt  exclusion  than  to  argue 
that  the  United  States  abandon  the  practice  because  others  will  not 
adopt  it. 

America's  legal  system  is  understandably  different  from  many 
others.  The  nature  of  the  relationship  between  law  enforcement  of- 
ficers and  the  public  is  very  different  here  than  in  much  of  the 
worid."  Attitudes  of  American  police  officers  with  regard  to  the  role 
of  procedural  rules  and  individual  rights  are  notably  less  admirable 
than  in  some  other  countries."  Our  courts  are  not  empowered  to 

outspoken  about  rejecting  the  doctrine  of  M.pp  v.  Ohio.  367  U.S.  643  (1961)  ^l^a^.^^ 
Court  held  that  the  fourth  and  fifth  amendments  are  in«parably  t.ed  and  that  the  exclusion^ 
rule  is  demwided  by  their  me«iin£.  For  Chief  Justice  Burger's  argument,  see  Biyens,  403  U.S. 

at  4U  (Burger,  CJ.,  dissenting).   

83  Chief  Justice  Burger,  in  Bhens,  dUmisses  the  argument  equally  easily  m  a  smgle  sen- 
tence "But  the  exdusioniiy  rule  does  not  ineluctably  flow  from  a  desire  to  ensure  tha  the 
eovTmmen  play  'he^gam^»Sording  to  the  rules."  403  U.S.  at  414  (Burger.  C.J..  d|ssentmg). 
S  ™Z  note  5.  at  669.  dismisses  the  argument  as  follows:  "Although  the  normat.veJust.fi. 
MUonShe  Supreme  Court  has  referred  to  as  the  -imperative  of  jud.cal  mtegnty"  contu>u« 
to  Sar  m  the  rSetonc  of  Supreme  Court  decisions,  it  U  doubtful  that  th.s  argument  dec.des 


caxcs. 


84.  !n  BtvcAs.  the  Chief  JusUcc  makes  this  argument  and  cites  further  itititxi^%\^  this 
point  403  U  S  at  415  (Burger.  CJ..  dissenting).  See  also  Oaks,  supra  note  5.  at  701^)6. 
85  £:f..M.Banton.  The  Police  IN  THE  Community  227-40  (1964), 
86!  Oaks,  supra  note  5,  at  701-06.  explores  soch  attitudes  in  Amencan  and  Canadian 
police. 
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perform  investigatory  functions,  but  only  to  resolve  cases  by  decid- 
ing real  controversies.  In  criminal  cases  the  defendant  is  hardly  in 
the  hands  of  those  charged  with  finding  th3  truth.  Rather,  he  is  the 
captive  of  those  whose  explicit  duty  and  intent  is  to  assure  that  he  is 
found  guilty.  In  inquisitorial  systems  the  additional  advantages  af- 
forded the  defendant  in  adversary  proceedings  are  less  necessary  to 
assure  justice.  If  exclusion  is  unique  to  the  United  States  so  are 
many  of  the  circumstances  which  prompted  its  original  and  contin- 
ued use  here. 

It  is  incumbent  upon  those  who  would  change  an  important  and 
established  principle  of  law  to  demonstrate  the  necessity  and  wisdom 
of  that  change.  Criticisms  of  the  exclusionary  rule  do  not  accom- 
plish that  task.  Not  only  are  they  mcorrect,  but  they  have  ignored 
the  role  of  the  rule  in  a  society  guided  by  democratic  principles.  De- 
feating all  objections  to  exclusion  is  therefore  less  unportant  than 
disclosing  its  essential  relation  to  a  democratic  political  environment. 
To  that  task  we  now  proceed. 

The  Exclusionary  Rule  as  a  Constitutional  Democratic 

Doctrine 

Arguments  against  the  exclusionary  rule  have  proceeded  from 
narrowly  legalistic,  pragmatic  and  short-term  perspectives.  What  is 
needed  is  a  more  careful  analysis  of  its  present  and  future  role  in 
maintaining  a  free  and  democratic  political  atmosphere  in  America. 
The  exclusionary  rule  has  two  major  roles  in  a  democratic  society 
which  together  justify  its  continued  use.  One  is  its  service  in  protect- 
ing individuals  by  limiting  some  of  the  potential  consequences  of 
illegal  governmental  activity.  Another  is  that  of  a  communicative 
device,  teaching  and  reinforcing  democratic  values. 

The  notion  of  democracy  prescribes  that  government  exercise 
only  that  power  which  is  lawfully  delegated  to  it  by  the  sovereign 
people  and  that  official  acts  must  be  carefully  limited  by  law.  Indi- 
viduals therefore  maintain  a  high  degree  of  autonomy  with  respect 
to  their  behavior,  disposition  of  property,  etc.  Further,  any  person 
whose  personal  sphere  of  sovereignty  is  reduced  or  destroyed, 
whether  by  government  or  private  parties,  has  the  right  to  an  appro- 
priate remedy  ^  order  to  restore  his  rights  and  to  reduce  or  elimi- 
nate any  unfavorable  consequences  of  their  violation.  Such  a 
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remedy  may  take  a  variety  of  forms,  but  justice  requires  that,  within 
the  limits  of  possibility,  the  person's  circumstances  or  life  situation 
prior  to  the  violation  be  restored.  In  the  cases  of  some  offenses,  e.g., 
murder  or  physical  assault,  no  complete  remedy  is  possible.  How- 
ever, because  the  remedy  is  not  complete  in  some  cases,  the  law  is 
not  relieved  of  the  obligation  to  provide  any  possible  or  partial  solu- 
tion. 

Consider  the  case  of  one  whose  privacy  is  unlawfully  violated 
by  an  illegal  search  of  his  home  during  which  Sume  of  his  personal 
property  is  seized.  Despite  the  apparent  simplicity  of  such  an  occur- 
rence, its  implications  are  manifold.  First,  the  oflScer  invades  the 
person's  sphere  of  privacy.  If  the  offending  officer  is  permitted  to 
divulge  the  details  of  the  search  in  a  public  trial,  he  may  as  well 
mvite  any  and  all  interested  persons  to  accompany  him  on  his  unau- 
thorized excursion.  Further,  the  citizen  has  lost  possession  and  con- 
trol of  some  elements  of  his  private  environment  {Le.,  property, 
papers,  communication  and  effects)  that  he  migh*  reasonably  have 
expected  to  retain  privately.  Such  losses  differ  from  those  of  other 
robberies  or  burglaries  only  in  that  they  result  from  official  rather 
than  private  action  and  are  therefore  even  more  odious.  Finally,  the 
victim  is  now  vulnerable  to  the  criminal  law.  If  the  fruits  of  the  ille- 
gal search  and  seizure  are  used  in  evidence  against  him,  he  is  much 
more  likely  than  before  to  further  suffer  by  being  convicted  of  a 
crime  and  being  punished.  In  short,  the  victim's  life  situation  is  sig- 
mficantly  changed  for  the  worse  as  a  result  of  the  illegal  governmen- 
tal action. 

To  what  remedy  or  remedies  is  such  a  victim  entitled?  Justice 
demands  that  the  law  provide  for  the  complete  restoration  of  the  for- 
mer life  situation.  That  is  obviously  impossible  in  this  case.  The  fact 
of  the  violation  is  history  and  no  mechanism  is  available  to  com- 
pletely eliminate  the  embarrassment  and  inconvenience  of  the  event. 
The  law  can  and  should,  however,  minimize  the  real  and  potential 
effects  of  the  intrusion  beyond  those  immediate  to  the  act  itself.  The 
exclusionary  rule  is  the  single  available  remedy  which  is  capable  of 
performing  this  function.  It  limits  the  initial  intrusion  to  those  who 
actually  perform  the  search  by  preventing  public  cognizance  of  ille- 
gally discovered  objects  and  information.  It  requires  return  of  these 


ERIC 


405 


I980J  COMMENTS  319 

and  prevents  their  use  by  the  courts  in  imposing  criminal  conviction 
and  sanctions. 

Our  assertion  that  the  exclusionary  rule  is  the  only  effective 
remedy  available  to  those  whose  fourth  amendment  rights  have  been 
violated  is  not  inconsistent  with  our  earlier  encouragement  of  the  use 
of  other  solutions  for  other  purposes.  Other  remedies  are  narrowly 
addressed  at  avoiding  future  violations  by  imposing  sanctions  on  vi- 
olators. Deterrence  is  a  laudable  goal  but  imposition  of  sanctions 
may  not  have  such  an  effect.'^  Neither  civil  nor  criminal  sanctions 
are  capable  of  restoring  what  has  been  referred  tc  as  the  former  life 
situation.  Unless  one  argues  that  there  is  some  satisfaction  in  know- 
ing that  a  guilty  party  has  suffered,  criminal  sanctions  afford  nothing 
to  the  injured  party.  Civil  remedies  may  restore  seized  property  or 
its  value,  but  that  can  hardly  compensate  for  the  other  losses  men- 
tioned above.  Among  the  possible  solutions  for  violations  of  the 
fourth  amendment,  only  exclusion  affords  protection  to  those  who 
have  already  suffered.  Such  persons  are  at  least  as  much  entitled  to 
relief  as  are  potential  future  victims. 

It  would  hardly  be  desirable  for  any  rule  of  law  to  afford  an 
absolute  right  of  privacy.  Society  has  an  important  interest  in  enter- 
ing the  privacy  of  individuals  when  necessary  to  enforce  the  criminal 
law.  Our  Constitution  recognizes  that  need  and  prescribes  means  by 
which  law  enforcement  officers  may  legally  serve  this  interest.  On 
occasions  when  correct  and  reasonable  searches  and  seizures  occur, 
the  exclusionary  rule  has  no  force  and  the  goVemment  may  perform 
the  law  enforcement  function  to  its  fullest  legal  extent.  It  is  when 
government  uses  power  illegitimately  and  ignores  the  dictates  of  the 
source  of  its  own  power  that  individuals  need  and  are  entitled  to 
such  remedies  as  the  exclusionary  rule. 

The  fact  that  most  of  our  constitutionally  defined  rights  are  to 
some  extent  limited  and  must  frequently  be  balanced  against  the 
rights  of  others  is  generally  recognized.  Critics  of  the  exclusionary 
rule,  however,  have  abused  this  principle.  They  would  balance  the 
rights  mentioned  in  the  fourth  and  other  related  amendments  against 

87  Among  the  ^e$t  short  discussions  of  the  deterrent  efiects  tod  ethioil  implications  of 
punishment  is  Andentcs.  Thf  Genera!  Preventive  Effects  of  IHmishment,  1 14  U.  Penn,  L  Rev. 
949  (1966)  Here,  it  is  argued  that  we  can  presently  draw  few  soand  conclusions  about  the 
eflScadousness  of  punishment. 


ERIC 


39d 


406 


320 


HOWARD  UW  JOURNAL 


(VoL23 


the  interest  of  society  in  enforcing  the  criminal  law."  In  recognition 
of  this  interest,  governments  are  empowered  to  perform  the  law  en- 
forcement function.  If  this  power  or  its  exercise  can  be  somehow 
conceived  of  as  a  right,  then  that  right  is  rigorously  defined  and  Um- 
ited  by  the  Constitution.  It  certainly  docs  not  include  the  right  to 
break  the  law!  It  is  hardly  possible  to  balance  rights  against  a  power 
which  is  already  carefully  circumscribed  in  terms  of  those  rights. 

We  have  argued  that  exclusion,  in  the  role  of  a  remedy  to  be 
invoked  by  those  victimized  by  illegal  searches,  has  immediate  and 
specific  eficcts.  In  its  role  as  a  communicative  device,  its  impact  is 
less  dramatic  and  more  general.  The  law  and  the  behavior  of  gov- 
ernment communicate  important  meanings  to  the  public.  Govern- 
ment has  long  been  recognized  as  a  great  teacher  of  social  values." 
Although  one  might  argue  that  this  is  an  inappropriate  function  of 
government,  it  is  the  inescapable  task  of  the  government  to  arbitrate 
among  conflicting  interests  and  values.  Unable  to  escape  that  func- 
tion, government  leadership  must  conscientiously  anticipate  the 
communicative  eficcts  of  its  decision  and  other  behavior. 

The  Burger  Court  has  three  general  alternatives  with  respect  to 
the  future  of  the  exclusionary  rule.  It  can  continue  to  communicate 
an  uncertain  message  by  retaining  the  rule  while  failing  to  enforce  it 
rigorously.  We  agree  with  Mr.  Justice  Brennan  that  this  is  the  least 
desirable  of  possible  courses.'^  Alternatively,  the  Court  might  aban- 
don the  nil''  or  continue  to  enforce  it  strictly  and  invariably.  It  may 
prove  enlightening  to  consider  the  communicative  efi"ects  of  each 
possible  choice. 

Two  points  relevant  to  this  discussion  must  be  kept  in  mind. 
First,  the  rule  has  been  regularly  applied  for  nearly  sixty-five  years 
in  the  federal  courts  and  for  at  least  seventeen  in  the  states.  Durmg 
the  period  of  its  use,  the  courts  have  regularly  communicated  that 
they  will  not  be  parties  to  official  lawlessness  and  will  honor  their 
sworn  duty  to  uphold  the  provisions  of  the  Constitution.  They  have 
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90.  Umicd  Suics  V.  Peltier.  422  U.S.  531.  561-62  (1975)  (Brennan,  J.,  disscnlmg). 
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taught  US  the  important  principles  of  the  limited  nature  of  govern- 
ment under  law  and  the  inviolability  of  the  individual  as  he  relates 
to  government.  Any  decision  about  the  fate  of  the  exclusionary  rule 
must  be  made  in  the  context  of  these  facts.  Second,  a  change  m  the 
law  has  the  potential  for  a  more  immediate  and  recognizable  impact 
than  maintaining  the  status  quo.  This  has  serious  implications,  espe- 
cially for  the  abandonment  option. 

Consider  the  consequences  of  abandoning  the  exclusionary  rule. 
In  the  context  of  its  prior  enforcement  such  an  eventuality  would 
necessarily  mean  that  the  courts  would  acknowledge  and  actively  use 
the  fruits  of  illegal  police  behavior.  Further,  the  courts  would  an- 
nounce that,  although  victims  were  once  provided  a  partial  remedy 
for  their  unjustly  and  radically  changed  life  situations,  no  more  rem- 
edy would  be  afforded.  No  alternative  solution  is  capable  of  afford- 
ing appropriate  remedies  to  those  already  victimized.  In  the  absence 
of  exclusion  other  remedies  may  m  fact  prompt  such  evasive  prac- 
tices as  taking  the  punishment  m  exchange  for  much  desired  convic- 
tions, suspending  sentences  or  failing  to  find  against  the  police.  This 
communication  is  hardly  conducive  to  teaching  constitutional  val- 
ues. 

Should  the  Court  maintain  its  present  posture  with  regard  to 
exclusion,  it  will  have  doubly  failed.  Not  only  have  recent  decisions 
failed  to  provide  an  intelligible  standard  for  police  conduct,  but  they 
discriminate  against  accused  persons  by  a  standard  related  to  deter- 
rence which  is  unnecessarily  obscure.  We  doubt  that  police  oflScers, 
prosecutors  and  judges  understand  this  communication.  Certainly, 
private  citizens  who  have  the  right  to  understand  the  extent  of  their 
protection  from  the  actions  of  government,  at  present  probably  can- 
not. 

Finally,  if  the  Court  correctly  chooses  to  retain  the  practice  of 
exclusion  and  to  invariably  enforce  it,  its  meaning  should  be  clear  to 
all.  Teaching  correct  social  values  requires  time,  consistency  and  ex- 
emplary behavior  on  the  part  of  the  teacher.  The  exclusionary  rule 
is  a  good  constitutional  doctrine,  but  if  the  courts  waiver  in  its  de- 
fense and  enforcement  it  has  little  chance  of  augmenting  our  liber- 
ties. Throughout  our  history,  each  expansion  of  rights  and  each  step 
toward  the  ideal  of  democracy  has  been  accompanied  by  alarm  and 
the  temptation  to  return  to  former  ways.  It  has  been  largely  due  to 
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the  leadership  and  example  of  the  Supreme  Court  that  we  enjoy  our 
present  high  level  of  freedom. 

Our  founding  fathers  wisely  created  the  judicial  branch  of  gov- 
ernment insulating  it  to  a  great  extent  from  the  demands  of 
majoritarian  politics.  Although  democracy  requires  that  government 
be  sensitive  to  the  demands  of  the  majority,  an  unrestrained  majority 
is  the  most  serious  of  threats  to  a  political  regime.^*  That  the  general 
public  has  little  regard  for  democratic  values  and  civil  liberties  ex- 
cept in  a  very  abstract  sense  is  well  documented.^^  We  must  depend 
upon  the  Constitution  and  the  courts  along  with  other  elites  to  carry 
the  democratic  creed.^^  They  must  temper  the  rule  of  the  majority 
by  protecting  the  rights  of  those  whom  the  majority  would  abuse. 

It  is  oHen  in  response  to  crises,  whether  real  or  imagined,  that 
the  majority  becomes  most  abusive  of  its  rule.  The  present  **crisis"  is 
a  'Svave  of  crime"  which  purportedly  is  the  result  of  "coddling 
criminals'*  and  "tying  the  hands  of  the  police."  Many  of  our  citizens 
would  now  cease  treating  persons  accused  of  crimes  humanely, 
would  suspend  their  rights  and  would  deny  them  reasonable  reme- 
dies for  their  abuse.  This  phenomenon  is  hardly  new  in  our  country. 
We  have  "suspended  the  rules"  on  numerous  occasions  in  our  desire 
to  persecute  witches,  fornicators,  communists,  dissidents  and  mem- 
bers of  racial  and  ethnic  minorities. 

It  is  shocking  that  we  so  easily  forget  such  events  and  succumb 
to  the  temptation  to  give  our  rights  away.  More  shocking  is  the  cir- 
cumstance that  the  traditional  defenders  of  liberty — the  educated, 
the  politically  active  and  the  professions — ^arc  among  those  who 
would  join  with  the  majority  in  narrowing  the  scope  of  our  liberty. 
Even  more  appalling  is  the  fact  that  the  legal  profession  and  the 
Supreme  Court  of  the  United  States  should  appear  to  be  leaning  in 

91.  That  this  fact  was  reco^izcd  by  the  founding  fathers  is  evidenced  by  Madison's  re- 
marks to  this  point  in  The  Federalist  No.  10  (J.  Madison). 

92.  McClosky,  Consensus  and  Ideology  m  American  Politics,  58  Am.  Pol.  Sci.  Rev. 
361  (1964),  Prothro  A  Gngg*  Fundamental  Principles  of  Democracy:  Bases  of  Agreements  and 
Disagreements,  22  J,  PoL.  276  (1960). 

93.  R.  Dahl,  Who  Governs?  (1961).  In  chapter  28,  Dahl  argues  that  among  non-cbt« 
there  exists  only  acceptance  of  democratic  ideals  and  personal  freedoms  of  others.  Further,  m 
Dahl,  Polyarchy,  chap.  8  (1971),  he  assigns  the  role  of  supporters  and  teachers  of  these 
ideals  to  political  activists  and  leaders.  The  role  of  forming  public  opmion  is  filled  by  political 
ehtes  accor^ng  to  V.  Key,  Public  Ofinion  and  American  Democracy,  chap.  21  (1961). 
The  success  of  constitutional  democracy  then  depends  on  Jjc  "earners  of  the  creed"  whom 
these  and  other  researchers  identify  as  political  elites. 
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that  direction,  or  indeed,  leading  the  way!  These  trends  portend  an 
unfavorable  future  for  a  free  America.  If  our  political  elites  will  not 
support  the  values  upon  which  our  Constitution  was  based  we  may 
lose  many  of  our  rights.  Although  in  the  context  of  our  entire  port- 
folio of  protections  against  the  arbitrary  acts  of  government  the  ex- 
clusionary rule  may  seem  minor,  but  then  **[ijllegitimate  and 
unconstitutional  practices  get  their  first  footing  ...  by  silent  ap- 
proaches and  slight  deviations  from  legal  modes  of  procedure."'^ 


Careful  analysis  of  the  exclusionary  rule  reveals  that  its  primary 
intent  has  been  to  teach  and  enforce  principles  of  constitutional  de- 
mocracy. Until  very  recently,  the  Supreme  Court  has  justified  the 
rule  solely  on  that  basis.  Contemporary  critics  of  the  rule,  including 
a  majority  of  the  Burger  Court,  have  ignored  its  original  intent  and 
have  focused  pragmatically  upon  its  deterrent  eflfects.  Our  defense  of 
the  exclusionary  rule  has  explored  and  answered  this  and  other  ma- 
jor objections  to  the  rule. 

American  democracy  is  firmly  based  upon  the  notion  of  limited 
government.  Suppression  of  illegally  seized  evidence  is  indispcn- 
sible  if  government,  as  the  instrument  of  majority  rule,  is  to  be  re- 
strained by  the  Constitution.  Although  other  remedies  for  deterring 
illegal  police  behavior  are  possible,  they  must  supplement  rather 
than  replace  the  exclusionary  rule.  To  abandon  the  rule  would  result 
in  loss  of  respect  for  constitutional  values  and  would  deny  justice  to 
the  actual  victims  of  unlawful  official  behavior. 


94.  Boyd  v.  United  Suics,  1 16  U.S.  616,  635  (IS86). 
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The  exclusionary  rule: 
have  critics 
proven  that  it 
doesn't  deter  police? 

by  Bradley  Canon 


Editor's  note:  Since  last  August,  JudicO' 
ture  has  published  three  tcidely^read  discus* 
sions  on  whether  the  courts  should  retain  the 
exclusionary  rule,  which  requires  judges  to 
suppress  evidence  that  police  obtained 
through  an  illegal  search. 

Professor  Yale  KaViiisar  initiated  the  de* 
bate  last  August  ("Is  thi,  exclusionary  rule  an 
'illogicaror  'unnatural'  interpretation  of  the 
Fourth  Amendment?")  and  U,S.  Circuit 
Judge  Malcolm  Wilkey  gave  his  response  in 
November  ("The  exclusionary  rule,  why 
Suppress  valid  evidence'*").  Both  men  made 
their  closing  argument*    'St  month. 

Now  tvco  social  scientists  will  discuss  a 
key  question  in  the  debate,  does  the  rule 
really  deter  police  from  making  illegal 
searches?  Bradley  Canon  argues  that  the 
evidence  is  inconclusive,  in  some  cities,  the 
rule  deters,  in  others,  it  doesn't.  Steven 
Schlesmger  responds  that  the  rule's  propo' 
nents  bear  the  burden  of  proving  that  it  is 
effective — and  they  have  not  provided  such 
proof. 


Judge  Malcolm  Wilkey  attacks  the  exclu* 
sion*r>  rule  in  search  and  seizure  in  terms 
of  both  logic  and  experience.  1  will  leave  the 
logical  arguments  to  others,  my  purpose 
here  is  to  evaluate  his  claims  that  experience 
proves  that  the  rule  is  socially  costly  and 
that  it  fails  to  achieve  its  purpose  of  secunnj 
police  compliance  with  the  Fourth  Amend* 
ment. 

According  to  Wilkey  a  variety  of  crimes 
would  be  significantly  curtailed  if  the  rule 
did  not  exist:  gambling,  narcotics,  prostitu* 
tion,  armed  robbery  and  concealed  weap- 
ons.* No  evidence,  however,  is  offered  in 
support  of  this  assertion.  Indeed,  it  is  hard  to 
see  even  a  logical  connection  between  the 
rule  and  the  incidence  of  some  of  the  crime> 
Armed  robbery  is  certainly  far  more  a  prod- 
uct of  a  society  whose  public  policy  (the 
only  one  in  the  civilized  world,  I  might  add) 
allows  almost  unrcstncted  access  to  weap* 

1  Malcvim  Richard  Wilkey,  The  exclusionary  rvU 
uhy  suppress  taUd  etidence?  62  /udiCatihe  -2i5 
(tVovrmbcr  mS). 
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ons  ratliiT  Oian  the  legal  iiubiht>  of  the 
pohcf  to  vearch  for  guns  in  the  few  minutes 
belon-  the  c  rime  oicur^. 

Moieowr,  the  c\«  luMonar>  rule  in  no  \\a> 
pre\*iitN  thi  poh<e  from  lonfistating  ton- 
(eah'J  wejponN,^  The  real  problem  is  not 
that  crimin.i!>  v^alk  down  the  streets;  with 
bulging  jiitomatus  in  their  loats  or  subma- 
chine gun>  tliin]\  covered  by  blankets  The 
problem  i>  that  the  weapons  are  well  hidden 
and  the  poliie  often  do  not  know  whom  to 
>earth  Though  reading  Dnk  Trac>  ma> 
suggest  otherwise,  criminals  do  not  come  in 
nidlformed,  misshapen  sizes  rendering  them 
iasi|\  identifiable  to  the  polite.  Getting  rid 
of  the  ex*  luMonar\  rule  would  not  alter  the 
situation  vfr>  mu<h  (unless,  of  (ourse,  the 
police  adopted  a  poliev  of  searching  cteny- 
(>;»<•  randoml>— in  which  (ase  v\e  would 
irnh  be  luing  m  a  polue  state). 

The  impact  of  Mapp 

Indeed,  taking  W  ilke>  s  argument  to  its  bgi- 
tal  tonilusion.  one  would  ha\e  to  believe 
that  we  li\e<l  in  a  rather  erime»free  sotiet> 
before  Mopp  \    Ohw  in  This  of 

*  ourse  IS  hardh  the  case.  It  was  in  the  1020% 
and  1930'*,  not  the  1970's  that  Dilling'  r. 
(,apon*'  other  gangsters  w*^Iked  the 

streets  tarrsing  \iolin  cases.  It  was  in  the 
I950*s.  not  the  1970's,  when  organized 
i rime's  involvement  in  gambling  became  so 
notoiious  that  the  Kefauver  Committee 
made  headlines  for  months  investigating  it, 
I  argue  not  that  there  is  less  crime  toda>  than 
there  was  before  A/flpp,  but  Judge  VVilkev's 
.ivsertion  that  the  incidence  of  crime  is  relat- 
ed to  the  c\(  lusionar>  rule  fails  to  withstand 
even  the  most  modest  scrutiny. 

In  this  vein,  in  fact.  I  find  it  amazing  that 
Wilkey  imputes  to  criminals  a  detailed 
knowledge  oi  the  law  of  search  and  seizure, 
("Criminals,"  he  writes,  "know  the  difficul- 
ties of  the  police  in  making  a  valid  search 
whuh  will  stand  up  under  challenge  at 
trial  *  No  ev  idence  is  offered  that  criminals 
are  so  learned  in  the  law  and  it  seems  quite 


2  Judgt  Wtlk*-)  IjiU  to  rcc^nizc  \ht*>  point  in  hi* 
diM  tissnm  of  ihf  exclusionary  mlr  and  gun  conUol.  id , 
it  22^225 
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anomalous  to  assume  so,  considering  that 
search  and  seizure  law  so  (onfusing  or 
uncertain  that  the  nation's  most  prominent 
juri>t:>  and  legal  scholars  hav  c  described  it  as 
a  "quagmire/"*  a  "no  man's  land"*  and  a 
"course  of  true  law  [that]  has  not  run 
smooth."' 

Ironuallv .  Chief  Justice  Burger,  a  staunch 
opponent  of  the  exclusionary  rule,  argues 
that  one  of  Its  disadvantages  is  that  police- 
nwn  do  not  understand  the  intricacies  of 
seanh  and  seizure  law  and  thus  often  make 
mistakes  in  search  situations*  He  may  well 
be  right  on  this  point,  but  if  so  Judge  Wil- 
key's  imputation  seems  all  the  more  surpris- 
ing It  takes  more  credulity  than  I  have  to 
believe  that  the  basic  problem  is  one  of 
"smart  crooks"  and  "dumb  cops  " 

A  differential  Impact 

My  main  concern  with  Judge  \Vilkey*s  arti- 
cle, however,  is  not  a  fear  that  readers  will 
be  taken  in  by  his  exaggerated  or  unsound 
claims  about  the  responsibility  of  the  exclu- 
sionary rule  for  the  high  incidence  of  criine 
nowadays  Most  readers,  I  am  confident, 
have  sufficient  judgment  to  discount  such 
claims  My  concern,  rather,  is  that  they  will 
accept  the  judge's  assertion  that  empirical 
studies  demonstrate  that  the  rule  is  ineffec- 
tive in  deterring  police  violations  of  the 
Fourth  Amendment  After  all,  they  might 
reason,  Wilkey  is  not  reporting  his  own 
observations  or  conclusions  here,  but  is 
merely  c  iting  sludus  carried  out  by  others 

The  problem  is  that  Judge  Wilkey's  treat- 
ment of  these  studies  leaves  much  to  be 
desired  It  seems  that  he  relies  in  large  part 
on  the  summaries  of  these  studies  and  con- 
clusions drawn  from  them  by  Professor  Ste- 
ven Schlesinger  in  his  recent  monograph  on 
the  rule.*  Schlesinger  is  quite  open  in  his 


5  I^Piivc  Wananilest  Starchei  and  the  Sufncme 
Court  Further  Ventvrei  tnto  the  "Cu</^wirr."?>  Cri\i 
Law  Bill  9(1972^ 

6  Kaptjn.  Search  and  betzure  \  A<»-U<w  i  Lond  m 
tkt  Cnminal  Leu,  A9  CkUV  L  Rtv  474(1%!) 

7  Frtnlfurtw,  J.,  con^uinng  in  Chapnun  v  I  S. 
365  tS.  610. 618(1961) 

8  Dis^fniinR  in  Biient  \  $ix  Vnkno\£n  Federal 
Nareouct  AgenU.  403  U  S  3SS.  M  417  (1976) 

9  Sthlfvingef.  Exclusion Injcstice  The 
PnoBLEvi  of  Illegally  Obtaised  Evidence  Nrw 
S'otV,  DeWet,  1977 
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hostility  to  tI>c<fxtIiisionar>  rule  and,  unfur- 
tuiiateK,  this  has  led  him  to  misinterpret 
some  studies  and  downplay  others.  More^ 
o\er,  additional  evidence  has  become  avail* 
ahie  after  Schlesm^^er's  >vork  was  published. 

When  the  totality  of  the  evidence  is  exam- 
tned  more  fully  and  more  dispassionately,  it 
does  not  support  the  Wilkey  Schlesinger 
conclusion  that  the  rule  is  inufHcacious  in 
curbing  illegal  police  searches  Neither,  I 
should  make  it  clear,  does  the  evidtiKe 
support  the  opposite  conclusion — that  the 
rule  deters  police  illegalities  nearly  100  per 
cent  of  the  time.  Put  shortly,  the  rule  has  a 
differential  impact  depending  upon  time 
and  place. 

Replicating  the  Oak's  study 

Let  us  take  a  hard  look  at  the  empirical 
evidente  W'ilkey  argues  that  Dallin  Oaks' 
study***  IS  the  "most  comprehensive  study 
ever  undertaken*''^  on  the  subject.  But 
Oaks'  own  research  is  devoted  chiefly  to 
Jrawhig  inferences  about  police  behavior  in 
Cinemnati  from  arrest  records  in  search  and 
seizure  type  crimes  largely  gambling,  nar- 
cotics, and  weapons  offenses)  in  the  five  or 
SIX  years  before  and  after  Stapp.^^  It  is  a 
careful  >tud>  and  there  is  little  doubt  that 
the  rule  had  only  niiriimal  impact  on  police 
behavior  in  Cincinnati  immediately  folluw- 
liig  Mapp.  But  it  can  hardly  be  considered 
comprehensive. 

Few  would  be  so  bold  as  to  join  Judge 
Wilkey  in  claiming  that  police  behavior  in 
one  city  15  years  ago  is  representative  of 
police  behavior  throughout  the  United 
States  in  1978.  Oaks  himself  freely  admits 
that  his  study  "obviously  falls  short  of  an 
empincal  substantiation  or  refutation  of  the 
deterrent  effect  of  the  exclusionary  nile.'*'^ 
Indeed,  Wilkey  puts  words  in  Oaks'  mouth 
when  he  tells  us  that  "Oaks  concluded" 

10  Oik*.  Vfut/'/tn/n  the  Excluiionanj  Rale  tn  Srarrh 
and  Seizure,  )7  U  Oil  L  Re\  665(1970) 

11  UilLc\.  supra  n  hut  222 

12  04V.\  jUo  ioilrvtrd  JjIj  on  the  frcqtirncy  of 

Ion  The  lotmer  thti  -.wte  uvr*!  h\  Spu»tl«».  in/ra  n  ->5, 
.iml  Aili  Ik  Ji'v.u»«'d  jl  ^*>nit  Itruiph  htvt  The  SVasS- 
ni);t(>n  (Jjla  offer  no  support  for  a  v  Ijtm  that  the  poJu  t 
timtitiiHid  lo  the  Fourth  Amendment  aftu 

n  iiipran  iO,At  709 


that  the  exclusionary  rule  is  a  failure,*^  Gates 
took  pains  to  note  that  this  assertion  '  is  an 
argument,  not  t  conclusion."*' 

Working  on  a  Ford  Foundation  grant  in 
1972-73, 1  replicated  Oaks' Cincinnati  study 
for  19  other  American  cities,**  Statistical 
techniques  were  used  to  eliminate  arbitrarv 
judgments  and  control  for  alternate  explana> 
tions.  In  nine  of  the  cities,  there  was  a 
statistically  significant  decrease  in  arrests  in 
all  or  most  search  and  seizure  crimes  follow- 
ing Mapp,  while  in  the  other  10  the  impact 
was  minimal  or  absent.'^ 

Seemingly  the  exclusionary  rule  can  and 
does  have  a  very  real,  although  hardly  uni- 
versal deterrent,  effect  on  the  police.  The 
rule's  impact,  I  concluded,  depended  much 
on  such  factors  as  degree  of  professional 
training  prevailing  in  a  department,  policies 
of  chiefs  of  police  and  squad  commanders, 
the  attitudes  of  mayors,  city  councils  and 
other  officials,  etc.  There  simply  was  no 
singular  response  (or  non-response)  pattern 
to  the  exclusionary  rule  in  the  five  or  six 
years  after  Mapp, 

Other  studies 

Schlesinger  also  briefly  discusses  Michael 
Ban's  study  of  the  use  of  search  warrants  in 
Cincinnati  and  Boston**  and  the  Columbia 
Law  School  study  of  narcotics  arrests  in 
Manhattan  following  Stapp.^^  Ban  found 
the  annual  use  of  search  warrants  rose  from 
virtually  zero  to  over  100  in  Cincinnati 

14  Willcfy,  jupran  I.  at  222 

15  OaV%,  supra  n  iO.  j|  7>5 

16  The  r«)ull5  are  reported  »n  Canon.  Testinn  the 
Effeitnenesj  ofCtvtt  Liberties  PotKtes  at  the  btatt  md 
Federal  Lecels  Jht  Case  of  the  Exclusionanj  Hule,  5 
Am  PoutiCS  0  37  <I»77),  A  preliminar>  And  to* 
niethudotojju  jII>  orienle<i  report  found  in  Cjinon.  it 
the  Exi.luttonary  Rule  in  Fatlmg  Healths'  Some  NiK 
Data  and  a  Plea  \ftainst  A  Preciptxous  Conclntioiu  f>2 
KyXJ.  6S1  (197-i)  1  u\y  on  the  former  in  ihe  jlw*e 
dtHUstion  3tr  tt  is  more  riRorouj  and  correctt  Mune 
error)  ^ppeartnj:  in  the  earlier  ariicle. 

17.  Canon.  Testing  the  Ejfectueness . .  ^tupran  16. 
-it  72.  Table  2. 

\H  Ban,  "The  Impail  of  .\fapp  Ohio  on  PoI«t 
Behavior  ipjper  detu«rcd  at  MtdMetl  PohtuJ  *  ' 
tntr  Association.  May,  J 973) 

19-  Comtnenl.  Effect  of  Mapp  c.  Ohio  on  Polite 
Search'ond'betzure  Practices  in  !^arcotKs  Cau*.  ^ 
Col  J  L  *  Soc.  Pkobs  S7il968L  Burtow,  Patterns  ff 
ArreU  for  Madenieanor  Turcot u  i  PoinSston  Manhat 
ten  Police  Practices.  1960^2.  4  Ckim.  U  BclU 
(1068). 
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wIjiIc  in  Boston  it  \Nent  fmni  ahont  1(K)  to 
near!\  1.000  He  argued  the  Cincinnati 
fiKuro  arc  too  low  io  represent  whole- 
lu-.irtid  compliance  witli  the  Fourth 
\nu'ndment— a  tonchision  that  dovetail'* 

n  'h  Oaks*  Cincinnati  findings.  On  the 
otiier  hand.  Ban  concedes  the  Boston  figures 
impK  considerable  if  begrudging  police 
compliance 

The  Cobiiubia  sUnh  noted  a  c?rain.itic 
dec  hue  in  narcotus  arrests  in  premises  but 
onl\  a  slight  decline  ot  street  arrests.  The 
authors  « oiu  Imie  that  Mapp  inhibitc>d  po- 
lice from  illegal  in\asion  of  homes,  etc,,  but 
•ic»t  from  street  scare  lies  The\  also  spet  niate 
that  this  was  partb  dne  to  the  \ ice  squad's 
<\\huh  u)nclmts  raids  on  premises)  greater 
awareness  of  the  decision  and  its  implica- 
tions these  studies  dc^mon strata  *he 
<{itl(  rrntial  impact  ol  the  e\clusionar\  rule. 
th»-\  hardh  lend  snp|>ort  to  Judge  \\ilke\'s 
t  laiins  tl).it  the  c  oipirn  al  e\  idenc  e  show  s  the 
ndf  to  be  a  "tc)|.il  failu'e  in  its  primar\  task 
of  cNerring  ill*  gal  pobc  e  ac  ti\  it\ 

The  data  mxohed  in  the  above  studies 
ha*e  one  ccminion  feature  tlie\  lome  from 
thr  period  iinnicdiateJ\  follow  ing  the  Mapp 
de<  ision  However,  in  e\aluatiiig  the  e\c  Id- 
suniarx  rule  with  an  e\e  toward  a  public 
polic  \  dec  ision  of  retention,  inodihc  ation  or 
abrogation,  we  innst  be  interested  in  its 
present  rather  than  its  past  impact  on  po- 
lite behavior  I  uless  we  can  be  reasonabb 
sure  that  the  mipat  t  reported  in  the  earl> 
{^HiO  s  persists  w  ithont  great  change  into  the 
present,  the  value  of  the  abo\e  studies  is 
rjuite  lin)Ued.  And  while  the  data  are  tbiii 
and  inferenc  es  tenuous,  there  is  some  reason 
to  believe  that  the  rule  has  become  uiore 
effective  than  it  was  m  the  earl\  1960's 

A  recent  survey 

In  1973  1  ^ert  questionnaires  to  police  de» 
partments. 'prosecutors  and  public  defenders 
m  all  \mc.Han  cites  with  populations  of 
more  th.iii  lOMMM)"  1  asked  whether  their 
♦  urrent  search  and  seizure  practices  differed 
Irom  those  prevalent  ni  1967 and,  d  so.how 


20  B*n.  fvpra  n  19,  al  7,  Tablr  1 

21  \\i]Vr\,tupran  1.  at  222 

22  Tl.  rcviiltv  irr  irpoMrd  in  Canon,  Is  ihr  Exclu* 


Responses  came  from  over  half  the  cities 
and  clearl)  indicated  that  in  most  of  them 
police  conipbance  with  the  Fourth  Amend- 
ment increased  signific antlx  over  the  six 
\c*ar  period. 

•  Fonr-fifths  of  them  reported  the  use  of 
searth  warrants  was  more  than  50  per  cent 
greater  than  the  1967  level  and  35  per  c  ent  of 
the  c  ities  reported  an  increase  of  more  than 
100  per  cent." 

•  Nearh  two-thirds  of  the  departments 
reportrd  more  rc>struti\e  polities  pertaining 
to  searches  accoiiipanjiag  an  arre>t  than 
the\  espoused  six  \  ears  earlier.**  18  per  cent 
reported  a  stricter  policv  regarding  searches 
of  automobiles  " 

•  Moreover,  w  bile  comparison  w  itb  1967 
figures  showed  onl\  modest  change,  50  per 
cent  of  the  cities  reported  that  inoticnis  to 
suppress  evulence  were  granted  less  than  10 
per  tent  of  the  time**  and  in  63  per  tent  it 
was  reported  th.it  charges  were  "rarel> " 
droppcnl  because  of  illegal  seizure  of  the 
e\  ulence,*' 

E\en  m  the  absence  of  the  above  data,  one 
could  reason.iblv  surmise  on  the  b.isis  of 
impact  patterns  reported  for  other  Supreme 
Court  criiiiinal  justice  decisions  that  the 
e\clusionar\  rule  is  more  effective  now  than 
tt  vv.ts  11)  the  iiniiiediate  post-A/<3/i/)  vears 
The  controversial  Miramla  decision,**  for 
instance,  receded  onl\  spott\  compliance 
b\  police  departments  in  the  two  or  three 
\e.irs  .ifter  its  pronmlgatioii.*'  More  recent- 
1>,  bowever.  it  seems  to  be  effective  in  con- 
trolling police  behavior — and  even  has  won 
the  approval  of  manv  officers^  And  imme- 
diatel>  following  In  re  Cault^^  compliance 


23  /J.M712.Ta1»Jr6 

24  /J.at71S.TaM«-« 
r>  /J.al719.Tjt>Ir9 

26  iJ.al  722,  T.iblr- 10 

27  /(/,jl  724.  Table  11 

2H  \Uuinh^  Arizt)iu.3«4  US  426(1966) 

29  WdUi.  tnlcrrof:aiu*nt  in  Seu  Hac^n  The  Impact 
ot  Miraitda.  lb  Ule  LJ  i'>19iJ%7).M«Ujc,Cuj/<>' 
tltal  Poh<r  IntcTWiiatwn  in  Our  Sation^  Capital  The 
Mteviptto  Impletnettl  MinintI(f,(:6SUCtl  L  Rtx  1347 
<I96>>) 

30  WmUx.  Sm*li,  Town  Police  am>  the  Si- 
MEME  Court  Lcxm^on.  M.i«aclui*rns.  OC  HvMh. 
1976.  imtiin,  Ctmino.  Cmfcttiout  and  Rtcht  to  Coun- 
tcl  The  Impact  of  Miranda  in  SfmonrK  1"  ST.  Lovis 
V  LI  572(1973) 

31  3H-VS  UI967) 
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\va^  a  hit  and  nnss  .iffuir,  many  juvenile 
judges  did  not  ^e«m  to  know  ihat  such  a 
decision  had  even  been  made.^*  Again,  a 
decade's  time  has  permitted  the  word  to 
circulate  and  eroded  resistance.** 

Experience  tells  us  that  sudden  and  dra- 
matic changes  in  policy  such  as  occurred 
with  the  \tapp  decision  do  not  produce 
alteration  in  behavior  overnight.  Informa- 
tion about  Supreme  Court  decisions  is  par- 
ticularly poorly  disseminated,  often  easily 
misunderstood  and  sometimes  ignored  in 
deference  to  habit  or  convenience.**  But 
eventually  the  word  is  spread;  young,  pro- 
fesMonally  trained  recruits  mfuse  the  ranks, 
old-timers  become  a  vanishing  breed.  It  is 
not  certain,  of  course,  that  police  search  and 
seizure  behavi^i  has  followed  this  scenario, 
but  it  IS  certainly  a  plausible  h>pothesis. 

Spfotto's  study 

The  onlv  other  empirical  evidence  Judge 
Wilkcy  discusses  is  James  Spiottu's  study 
comparing  results  of  a  study  of  motions  to 
suppress  in  search  and  seizure  crimes  in  the 
Chicago  Municipal  Court  in  1950  with  those 
in  1969  and  I97L"  U'llkcy  makes  much  of 
the  findings  and  quotes  Spiotto  as  follows. 

oxer  a  twenty  >car  period  in  Chicigo,  the  propor. 
tiunal  number  of  motions  Xo  stippre^^  eviderue 
[in  narcotics  and  weapons  caAe$l  allegedly  ub- 
taiitc>d  illegally  increased  significantly  This  is 


J2  L^fvlrin.  In  ^rarch  of  Juirnilr  JuttKt'  CauU  and 
Itt  ImplcmffitatutrK  >  L  &SoC.Rtv.  -iMl  il969^  Cjnon 
jnrJ  Kul>on.  Huml  CQmpUame  Wtth  Cautt  Kfntutkff, 
\  (  oif  Studv  in  )  FwuLY  L  100(1971) 

W  in  ihv  ^pnnKof  19'?5,niv  ji^radtiite  \eminJr;ttthe 
Lniv«ri>il>  ,>f  KrnituLy  nrpiu^tcti  the  vlu»l>  rep<)rt»lin 
Cdnon  and  KoUon.  tupra  n  32  The  rf<.ult<  <Ieariv 
(lenionsiratcd  J  miiih  hi^hrr  knimledtfr  uf  4^dl(<>mpll•< 
.lrl<<'^Allh  C'jiih  l>v  ihe  sUie").  juv<rni!p|ii<t8et  (han  wat 
lhr<avf  in  l%9 

in  DollM'are  jnd  Hammond  TllE  SCH(X)L  Pravcr 
DtcisiON  Faom  CotRT  Pol  ICY  TO  L*>cal  P«.actici; 

Chu^zo  VnwKiMU  of  ChiwKo  ?rts%,  1<)71,  Watt». 
The  CK>mmuntKation  of  the  Stipreme  dtutt  t  Criminal 
Pn^eJures  Deiittoni  A  Prelitninaq/  \fappinf(,  IH 
\ltt  L  RfA  IOa3{Id73) 

l"}  Thr  {laU  !■*  aportodl  in  Spiolto.  'icarch  and  Sei- 
itjre  in  Empifii  at  Stmly  of  the  Entuitflnartf  HuU  and 
U%  Altematnet  2}  Lec.  STCDifs  243  v1973>.  Spiottej 
jtUu  Ju»  o^^ed  i(  m  The  Start  A  and  Seizure  Pwhtem^ 
T%.^o  Approachet  The  Canadian  Ton  Remedy  and  the 
i  s  Etduuonaty  Rule,  1  J  PoLlCE  Sci  *  \DMIN  36 
( 1073)  The  1950  ^tudv  u  wporlrd  m  Commrnt.Srarf  A 
<und  Seizure  in  llltnou  Enforcement  of  the  ContUtw 
tumal  Right  of  Prit^cv,  47  \w.  t  Rev  493(1952)  The 
IWt  data  1^  <iiu  lu^trd  11)  Oik*,  tupra  n  10. 
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the  opposite  res-nlt  of  what  would  be  expected  il 
the  rule  had  been  effic-acious  in  deterring  police 
misconduct.^ 

This  IS  an  amazing  conclusion.  Spiotto  is 
utterly  unaware  that  Il'inois  adopted  the 
exclusionary  rule  in  1924"— some  37  years 
before  Mapp.  (Besides  being  a  legal  re* 
searcher,  Spiotto  is  an  Illinois  resident,  so  it 
IS  not  easy  to  explain  this  monumental  er- 
ror.)" Thus  the  court  was  governed  by  the 
rule  in  1951  as  well  as  in  1969  and  1971  and 
the  Stapp  decision  would  have  no  legal 
impact  on  its  receptivity  to  motions  to  sup- 
press. 

It  could  be  argued— although  it  is  not  a 
point  made  by  cither  Spiotto  or  Wilke>— 
that  Mapp  had  an  impact  even  in  those 
states  which  had  previously  adopted  the  rule 
because  federal  civil  liberties  decisions  have 
a  greater  visibility  than  those  made  by  states 
or  because  police  officers  have  reason  to 
believe  that  state  judges  do  not  take  such 
decisions  seriously  while  federal  judges  do« 
This  may  be  true  in  some  jurisdictions,^  but 
it  is  obviously  not  the  case  in  Chicago.  Its 
court  was  clearly  enforcing  the  exclusionary 
rule  prior  to  Mapp,  the  1950  study  shows 
that  98  per  cent  of  all  motions  to  suppress 
were  granted.** 

Even  if  Illinois  had  not  adopted  the  rule 
long  before  Mapp^  Spiotto's  conclusion 
about  the  rule's  in  efficacy  vvould  be  flawed. 
After  all,  if  there  were  no  exclusionary  rule, 
there  would  be  no  point  in  defendants  mov- 
ing to  suppress  evidence  (such  motions 
would  obviously  be  denied)  and  conse- 
quently there  would  be  few  such  motions 
Bled  and  none  granted.  Thus  it  would  be 

36  The  Search  and  Seizure  ProbUm  . . supra  n  i>. 
at  37  i(  itrd  bv  Uilkry,  supra  n  1.  at  222-223) 

37  Po>p(es  Ca>tr«,  143  NX  112  i  1924), 

3S.  It  i>  not  absolute l>  tlcar  from  the  abo\c  quota* 
hun  that  Sptoilo  n  unaware  of  Illtnots  earlier  adoption 
of  the  rule  However,  al  another  point,  Spiotto  makrs 
his  Ignorance  on  the  point  quite  plain  See,  Starch  and 
Seizure  An  Empificat  Study  .  ,  supra  n.  35.  at  276. 
where  he  ^av*.  \%  pointed  out  earlier  in  (hit  <tud\, 
durinK  the  period  1950-1970.  in  the  course  of  uhtch  the 
rrc/iitronary  rule  teas  introduced  in  Ullnois,  < . .  (em* 
pha^h  added), 

39  I  explore  thi»  h\pothesit  m  Canon.  Testing  the 
Effectiieness  .  ,  lupra  n  16-  The  agXre^^ale  evidence 
lendt  t(  tome  tuppott 

40,  Spiotto.  Search  nixd  Seizure.  ,\n  Empnical 
Study  .  ,  supra  n  35.  jI  247,  Table  I. 
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perleclly  natural  that  the  purportiun  uf  &uch 
motions  granted  would  rise  dramatically 
after  the  Mapp  decision  when  judges  would 
be  constituttonall)  obligated  to  consider 
them  >eriouslv  and  grant  those  with  merit. 
The  "significanl  increase"  Splotto  reports 
would  tell  us  nothing  about  the  impact  of 
the  rule  on  police  conduct,  it  would  speak 
onl>  of  the  perfectly  obvious  impact  of  the 
rule  on  the  conduct  of  defense  attorneys.** 
Finally,  it  might  be  argued  that  regardless 
of  when  the  exclusionary  rule  was  adopted, 
the  percentage  of  motions  to  suppress  is 
much  too  higho^running  69  per  cent  in  1950 


Existing  data  make  it 
impossible  to  establish 
a  universal  conclusion — 

either  "yes,  it  works" 
or  "no,  it  doesn't  work," 


and  in  the  30  per  cent  to  35  per  cent  range  in 
the  1969»71  period**— and  that  this  in  itself  is 
damning  evidence  of  the  rule's  ineffective- 
ness.  Chicago,  however,  is  not  a  very  typical 
cit>  in  this  respect.  As  previously  noted,  in 
three-fifths  of  large  American  cities,  10  per 
cent  or  fewer  of  such  motions  are  granted 
and  tn  only  a  handful  were  over  25  per  cent 
of  such  motions  granted.^  Indeed,  Chicago 
police  are  reputed  to  enforce  the  vice  laws  in 
a  manner  which  insures  that  motions  to 
suppress  will  be  successful/*  Thus  they 

41  Ojib  iKrrri  wilh  ihU  point,  tupra  n  10,  «( 
7|>U 

42  Spiotto.  Search  and  Seizure  An  Empirical 
Study     ,  $upra  n  05.  «t  247.  T*ble  I. 

43  C^nQH,  Is  the  Exclusionan^  Rule  .  v,  supra  n  16. 
at  T22,  Table  10  Sc«  the  <lis<.us»ion  surroundinx  n  26, 
supra. 

44  See  Commrni.  supra  n  35,  «nd  LaFave,  tmprop- 
tng  Police  Performance  Through  the  Exdusionarff  Rule. 
30  Mo  L  Biv  391.  »l  423  (lt}65) 


have  their  cake  and  eat  it  too  b>  appearing  to 
eng«tge  in  vigorous  eufurcement  activity  and 
yet  refraining  from  seriousl>  endangering 
the  continued  existence  of  organized  vice. 

Conclusion 

In  summary,  Spiotto's  study  of  motions  to 
suppress  sheds  no  light  at  all  on  the  elHcacy 
of  the  exclusionary  rule.  It  is  highly  unfortu- 
nate that  both  Professor  Schlesinger  and 
Judge  Wilkey  place  so  much  reliance  on  it 
The  endorsement  of  the  badly  flawed  study 
by  persons  in  such  positions  lends  it  unde- 
serving credibility  among  readers  unfamili- 
ar with  the  subject.  That  Wilkey  and  Schles- 
inger rely  on  Spiotto's  so-called  conclusions 
so  eagerly  is  (especially  in  Schlesinger*s 
case,  as  he  is  a  social  scientist  presumably 
experienced  in  the  analysis  of  data)  yet  an- 
other attestation  to  the  ever  present  human 
tendency  to  grasp  at  any  straw  in  order  to 
promote  values  and  beliefs  already  adopted. 

None  of  the  above  is  meant  to  suggest  that 
the  exclusionary  rule  is  or  inevitably  will  be 
largely  effective  in  securing  police  compli- 
ance with  the  Fourth  Amendment.  What  it 
is,  simply,  is  a  refutation  of  repeated  asser- 
tions and  implications  that  the  rule  is  inef- 
fective in  deterring  police  misconduct. 
Existing  data  it  the  present  time  make  it 
impossible  to  establish  empirically  a  univer- 
sal "yes,  it  works"  or  a  "no,  it  doesn't  work*' 
conclusion — or  even  anything  approximat- 
ing such  a  conclusion. 

Judge  Wilkey,  Professor  Schlesinger  and 
others  have  every  right  to  disagree  with  the 
exclusionary  rule,  certainly  there  are  rea- 
soned arguments  which  can  be  advanced 
against  it  independent  of  an  empiri6al  one. 
But  what  they  do  not  have  a  right  to  do  is  to 
disseminate  a  myth  that  empirical  studies 
show  that  the  issue  has  been  resolved  nega- 
tively. To  the  degree  that  empirical  studies 
of  its  impact  bear  on  the  decision  to  retain, 
modify  or  abandon  the  rule,  the  public — and 
the  decision-makers— are  entitled  to  facts, 
not  myths.  O 


BRADLEY  C.  CANON  is  $  professor  oJ  potitiCMl 
science  tt  the  University  of  K»ntucky. 
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The  exclusionary  rule: 

have 
proponents 
proven  that 
it  is  a 
deterrent 
to  police? 


by  Steven  R. 
Schlesinger 


OH(  «f  i\w  mans  inMies  that  ^tu<I^lt^  of 
(h<  ( tiliiMoiian  rule  debate  whether 
ihe  rule  ^!eter^  police  from  conductinic;  ille- 
jIjI  se^r<  ht^  aiid  ^el^(lre^  P^(>fe^^or  Bra<lle\ 
Canon  lia^  ^l^^e<^  ^onie  of  the  emptncal 
i\«!<me  on  that  l^^ue  in  the  prcte<lmjj 
»rfi(le  \n<l  perhaps  he  has  a^hieied  \\\\ 
\K\\  iiUMle>t  Koal^to  ^h«\\  that,  in  v>ine 
-•f»afion>..  \tu<lK  ^  ha\e  not  lompUleli  <l^^- 
provwl  the  rule\  effe<tl\ene>>^  tn  <Kterrin{; 
p<>|i<  e  <oii<Iiict 

\\u  hmlihci.  houe\er,<annot  possiblx  he 
»r»ttrpriU*tl  as  a  )ii>.tifi<ation  for  <on(iniiinjr 
the  rule,  if  we  \tew  the  e\i<lence  in  proper 
prr>.pc.ti\e  One  inmt  keep  in  min<l,  f^r^t 
ari<l  foreinosl,  that  the  htir<len     on  propO' 

101   ludu  atuft^A  lume  ^2  Num/xr  H.'\tarrh.  1979 


nents  of  the  e^clu^ionarx  rule  tothow  that  it 
Is  an  effects c  deterrent.  Some  18  \ears  after 
\tapp  \ .  Ohio,^  the  a\  ailahle  e\  iden\  c  <Ioe^ 
not  e\en  come  close  to  wti>f)Jng  that  re- 
quirement. 

\\U\  is  the  burden  on  the  proponentv  of 
the  rule^  Flr^l,  whatc\er  the  original  J«^tlfi- 
tafion  for  the  rule  set  forth  in  Hot/<i\,  Vmted 
Statfii*  ami  Ueekt  \.  United  States?  ir  i> 
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<|ear  that  t lie  current  Supreme  Court  oinMcI- 
ers  delerreme  to  \>c  the  primary  justihijtion 
ior  the  rule.*  If.  therefore,  the  rule  is  not  an 
ctieitive  deterrent,  then  >t  is  appropriate  for 
»|,e  C:<»iirt  to  reconsider  its  position. 

StoMul.  It  IS  clear— and  the  proponents  of 
the  r«U*  to  some  extent  concede — that  the 
r«h*  has  maiiv  costs  and  disadvantages  not 
related  to  deterrence  J  udgeMdKuIni  \Vdke> 
has  discussed  some  of  these  ^ost>,  but  we 
uoiitd  do  well  lo  list  them  again. 

•  the  rule  releases  man>  otherwise  guilty 
persons,  some  of  whom  are  dangerous  or 
violent** 

•  it  jliniinishes  public  respect  for  ihe 
legal  and  judicial  s>stem,* 

•  It  I.11U  to  distinguish  betvv  ecu  more  and 
Jess  scnous  crimes'  or  between  willful,  fla- 
grant violations  by  an  officer  and  "good- 
tailh  errors  committed  in  difficult  eircum- 
st.ini  es.* 

•  It  vx(  ludcs  the  most  credible  kinds  of 
e\  idem  e.* 

•  it  intensifies  plea  bargaining,  since  a 
questionable  seaa  li  may  well  be  one  of  the 
bargaining  points  between  prosecution  and 
defense.*^  and 


4  AvlheC^Hirt  Mid  inSlonrv  TovkellMZS  C  S  465, 
4«6  (I97ft>  "Thf  primar>  ju<.nfi(  ihon  for  the  Ml  lu»ion- 
is\  nilt  It  ihr  drirrirncr  of  police  conduct  thai 
vioUtCi  Fourth  Amrndmrni  njihtt/' 

5  Oaks'  study  of  motions  to  suppress  in  jEambtinjE. 
air<t>li<s  and  weapons  lasrs  In  Chicaj^o  indccAtrs  that 

in  rv  rty  sinj^lr  onr  of  thric  caves  in  vvhtch  4  motion  to 
fupprrss  wa«  Krantrd.  the  charj^cs  were  then  dis- 
mnvrd  '  Oakt.  Studying  the  ExduiUmary  Rule  in 
Search  and  Sfiturf,  37  U  Clil.  L.  I^EV  665. 746(1970) 

6  See  Stone  \  Powell,  iupro  n  4.  at  490-91 

7  As  to  apphinR  the  exclusionary  nite  only  in  the 
ni^st  seriou»  cases,  see  Kaplan.  The  Limits  of  the 
txcluiwnary  Hule,  26  Stax  U  REV  1027.  104M9 

A  Bo<h  WinKO.  GroMinn  [htillusionment  with  the 
Eiclutumary  Rule,  25  Sw  L.  J.  573. 577-78  (1971;  and 
Student  Comment  The  Tort  Altematite  to  the  Exciuo 
tionaty  Rule  in  Search  and  Seiture,  63  J  OP  ClUU, 
C  AND  PS  256. 25a>59(  1972) note t hat  <henilefaih  in 
tn\  way  to  take  Account  of  the  seriousness  of  the 
violations  committed  by  the  police  officer 

See  olio  Bivens  v  Six  Unknown  Named  A|[ents  of 
Federal  Buieau  of  Narcotics.  403  U  S  398.  418-19 
(Burner.  L  J  ,  dissenting)  (1971;  and  Kainisar.  Wolf  end 
Lyttig.  Ten  i  ears  Loter'  Illegal  State  Evidence  in  State 
md  Federal  Courts,  43  Ml.vN  L.  Bev  1053.  1146>t7 
(1959) 

y  See  Wilkey.  Exclutionary  Rule  Sup- 
pre  IS  Solid  Ettdence^^  Judicature  215. 223  (1978) 

10  See  Aiichuler.  The  Proiccutors  Role  tn  Plea 
iorgaining,  36  U  Cm  L  Bev  50. 56.  80-2  (196S>. 


•  tin  rule  tends  to  push  the  judiuarv 
tovvard  dangerou>N  i  \pamh  d  notions  of 
what  IS  a  legal  search  in  order  to  admit 
e\iden«.e  uhKh  judges  are  reluctant  tc  sup 
press." 

The  possibilitv  of  deterrence,  therefore, 
must  be  weighed  against  these  costs.  Snue 
the  proponents  of  (Ir  rule  offer  deteiieiut  as 
a  justification  for  it,  the  burden  is  on  them  to 
show  that  the  advantages  of  deterrence  out 
weigh  these  heavy  social  costs. 

The  empirical  evidsnce 

In  the  preceding  article.  Professor  Canon 
describes  as  a  "myth"  the  ».  laun  that  empiri- 
cal studies  have  shovvn  thai  the  rule  is  an 
ineffeitivc  deterrent  In  fa«  t.  the  empirual 
studies,  while  not  vonvlusive.  induate  just 
that. 

In  mv  book,  to  v\hich  Canon  repeatedlv 
refers.  I  reported  primarilv  on  the  empirical 
studies  of  Dallin  Oaks.  Michael  Ban.  James 
Spiotto.  and  Professor  Canon. Let  us  re- 
view briefly  the  Bndings  from  each  of  those 
studies. 

Oaks'  1970  study  of  law  enforcement  in 
Cincinnati  between  1956  and  1967  con* 
vinced  him  that: 

As  a  (lev  ice  for  dlrectlv  deterring  illegal  search- 
e*  and  seizures  bv  tlic  police,  the  exilusionarv 
^  failure  There  is  no  reason  to  expect  the 
rule  to  have  any  direct  effect  on  the  overwhelm- 

11  As  to  the  effect  of  the  rule  on  other,  often  related, 
lejjal  matters.  Mr  Justice  White  has  re'^ently  observed 
"If  the  Cvurt  is  troubled  by  the  practical  impact  of  the 
exdusion^rv  rule.  i|  should  face  the  issue  of  that  rule's 
continued  validity  squarely  Instead  of  dlstortmK  other 
doctrines  in  *n  attempt  to  reach  what  are  perceived  as 
the  correct  results  in  spfcifi<  cases  **  Bakas  v  Illinois^ 
47  y  S.L.W  4025. 4033  (1978) 

For  a  discussion  of  the  disadvantages  of  the  exclu- 
sionary nile  not  related  to  deterience.  see  Steven  B 
Schlesinger.  ExCLl/SIOSARy  INJUSTICE  THE  PRO»' 
LEM  OF  iLtECALU  OBTAINED  EvIDEnCE  60-63 
(1977) 

12  SchlesinKer.  iuprd  n  1 1>  Oaks,  iupni  n  5.  Ban. 
"TTie  Impact  of  Mapp  v  Ohio  on  Police  Behavior" 
(delivered  at  the  annual  meeting  of  the  Midwest  Politi- 
cal Saence  Association.  Chicajso.  Ma>,  1973).  fend 
"Local  Courts  v  The  Supreme  Court  Tht  Impact  of 
Mapp  V  Ohio"  (delivered  at  tie  mnual  meeting  of  the 
AmerKtn  Folitual  Science  Association,  New  Orleans. 
September.  1973).  Spiolto.  Search  and  Seiture  An 
Empirical  Study  of  the  Exclutionary  Rule  and  Its 
Alternatives,  2  }.  Legal  Stvdies  243(1973),  Canon.  /* 
the  Exclusionary  Rule  in  Failing  Health^  Some  Seu, 
Data  and  a  Plea  Againft  a  Precipitous  Conclutioit,  62 
KYL  J.  681  (1973-74) 
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inkMiMK>rit\  poluc  vonthuUhal  ts  not  tm\tut  to 
KMill  III  i>r<)>fMmoiis,  .i!ul  tlwK  IS  hardU  anv 
i  VKieiue  Uiat  the  r«Ic  exerts  aijv  deterrent  effect 
«»i»  iIk  >tiull  traittoi)  oi  law  entortenient  directeU 
at  i>r<»«  <  mhiin'* 

Ban's  two  studies  of  the  inu;act  of  the  rule 
III  Boston  unci  Cniunnati,  conducted  in  the 
nnd-l<)60*s,  a!so  tend  to  tonfinn  the  ineffec- 
tiveness of  the  nilt  ^*  Ban  tonchides  that  the 
ndc  showed  spottv  effectiveness  m  Boston 
jnd  ulniONt  none  in  Cincinnati. 
^  S|)iotto*s  stndv  of  motions  to  suppress  in 
Chi<a>:o  between  1950  and  1971  convinced 
hiin  that  "the  deterrent  r?UonaIe  for  the  rule 
does  not  seem  to  be  justified"  and  that 
"given  the  present  stsitus  of  the  law-  and  the 
workiiijis  of  the  etclusionarv  rule,  change  is 
warranted  Contrarv    to  Piofessor 


Canon's  findings  indicate 
the  rule  may  have  had 
some  impact,  but  they 
hardly  make  a  case  for  a 
substantial  deterrent  effect. 


Canon's  ^Kum.  I  never  endorsed  Spiotto\ 
work  toinpletelv,** 

While  Spiotto's  research  contains  real 
weaknesses,  inelmling  a  faidtv  research 
methodologv.  his  studv  nonetheless  tends  to 
show-  that  in  Chicago  police  misbehavior 
did  not  decrease  over  a  21  vear  period 
(1950  197!)  during  which  Illinois  had  n 
self-imposed  exclnsionarv  rule.  Likevvi>e«  it 
did  not  decrease  in  the  10  vears  after  the  rule 
was  imposed  on  all  the  states  b>  the  United 
States  Supreme  Court  Thus,  while SpiottoS 
research  deiidedl>  does  not  answer  the 
question  about  how  much  more  polue  ille- 

13  OA*,  supra  n.  6,  n  755. 

14  Bin.  supra  n  12. 
13  Spiotto,  tupran  12- 

16  Schlr%inj(cr.  supra  n  11,  H  n  0, 

■106  Judicaturr/^0lumt62,Sumhfrmtarth,  1979 


galitv  there  would  be  without  the  rult%  Clii. 
eago's  experience  lends  little  eredenee  to 
Canon's  thesis  that  the  rule  deters  over  time. 

Professor  Canon  has  previoiisl>  aclnn'tted 
that  it  would  be  fair  to  treat  these  studies  f>t 
Cincinnati.  Boston  and  Chicago,  as  well  as 
studies  of  Washington.  D.C  and  New  York, 
as  an  indictment  of  the  rule,  if  not  a  convu- 
tion  "  But  he  now  maintains  that  two  of  his 
studies,  published  in  1974  and  1977,  sup- 
port the  notion  that  the  rule  deters. 

Canon's  studies 

His  1974  study  nttempt.s  tc  -ipdate  (to  1973) 
evidence  on  the  rule's  deterrent  effect." 
However,  it  suffers  from  so  many  methodo* 
logical  flaws  and  other  difficulties  that  its 
findings  are  not  verv  useful.  In  fact.  Canon 
now- admits  that  "some  errors"  appear  in  the 
newer  article.  For  example,  much  of  his 
stndv  was  based  on  questionnaires  which  he 
mailed  to  police,  prosecutors,  and  public 
defenders  m  American  cities  witb  popiila* 
tions  of  more  than  100.000.  But  he  received 
returns  on  onlv  47»4  per  cent  of  the  ques« 
tionnaires  sent  to  the  police,  35.2  per  cent  of 
those  sent  to  prosecutors  and  40.2  per  cent  of 
those  sent  to  public  defenders.**  Thus,  the 
nature  and  size  of  bis  ^sample  siinpiv  do  not 
permit  valid  generalization;  it  was  neither 
random  nor  representative.  Those  citici 
whose  search  and  seizure  practices  were 
least  in  conformity  with  current  law— those 
whose  practices  would  have  negated  Can- 
on's thesis  about  the  effectiveness  of  the 
rule— would  have  been  the  ones  least  likely 
to  respond  to  a  mailed  questionnaire;  thev 
would  hardiv  have  been  anxious  to  acknowl- 
edge or  to  announce  their  own  failure  to 
obev  the  law. 

Professor  Canon  nowhere  stated  which 
officials  filled  out  the  questionnaires.  And, 
generally  speaking,  there  is  simply  no  wav 
of  knowing  whether  the  questionnaires  were 
answered  truthfidlv.  An>one  trvmg  to  gise 
the  police  a  favorable  image  might  have 
been  less  than  candid  m  reporting  about 
polite  compliance  with  proper  search  and 
seizure  procedures. 

17.  Canon,  tupra  n,  12.  at  699. 

19  W.Jt702.n.SK 
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other  difficulties 

In  addition  to  tiie  general  metiiodoiogKal 
difficulties  in  tins  $tud>,  it  is  important  to 
eviiiiine  tlu*  researi  li  ini>tiiod>  tliat  Professur 
C.inoa  used  on  tliree  of  Ins  major  topits 
niiiiiiK'rs  of  searJi  uarraitts  issued.^*  tiiang- 
v\  111  poluo  seardi  and  seizure  poiuies** 
and  siKU'ssful  motions  to  suppress  e\  i- 
dent  e 

Cj:ton  asked  holli  polue  and  proseoitors 
to  estimate  the  nninl>er  of  scjr<.}i  warrants 
issued  anniialU  in  their  respettivc  titles.  He 
liieii  compared  these  estimates  for  the  carl> 
iU7t>s  witli  what  he  admitted  were  \er\  thin 
data  tonterniiij:  the  number  of  search  war- 
rants issued  in  the  1950s  and  1960s.  He 
wnciuded,  not  suipriMngi\,  that  there  uas 
an  increase  in  the  number  issued. 

Tiel  the  <rm ml  qiie.stioii  is  why  there  was 
\inh  .lit  nurease.  Canon's  own  findings  on 
(aus.ibt\  serioiislx  uiulenut  his  argument 
for  tiie  rule  s  deterrent  effett  The  respon* 
dents  said  that  53  per  tent  of  the  intrease 
<ouid  Ik"  attributed  to  an  upsurge  in  nartot* 
u  s  ( rimes.  2 1  per  t  ent  to  judit  lal  rulings  <ali 
juduial  rulings  on  seartli  and  seizure,  not 
just  those  on  tl»e  ex<  Iusionar\  ruIeK  22  per 
<  t  lit  to  more  polu  e  and  better  training,  and  •! 
jxr  cent  to  other  taiises,"  While  these 
findings  iiidt'ate  that  tlie  extlusioiiarx  rule 
in.i\  ha^e  has'!  some  impact,  the\  hardlx 
make  a  tase  for  a  substantial  deterrent  effet  t 

Professor  Canon  asked  the  polite  in  tiie 
I*j7«I  questionnaire  al>out  the  extent  to 
whiOi  then  searth  and  seizure  pobties  luid 
changed  snue  l%7'f>S  and.  again  nut  sur- 
prising|\ ,  the\  reported  that  the  rule  had  a 
sititstantial  iinpait.  ^et  the  problems  with 
Canons  researdi  strategx  here  are  serious, 
\s  \iv  admitted,  statements  of  ofhcial  "Iiead- 
quarters  pobt  \  max  not  tonfortn  to  attual 
polue  prattiee  in  the  held."  Further,  Pro- 
fessor Canon  tonteded  that  "such  state< 
ments  were  sometimes  nndulx  generalized 
to  I  onform  w  ith  sparseb  w  orded  question* 
naire  altem.itix  es 

Professor  ('anon  himself  noted  that  "some 

22  W.al  717-24 

1^  Id  Jt7l3 

24  lil  Ji7lh 

2'.  Id 


polities  tonid  be  misreported  so  tliat  thev 
would  appear  to  bt  m  (.uuforimtv  with  tht 
law  In  fait.  ft)r  tlie  polue  to  ha\e  an- 
sweretl  Canon's  questions  m  J  manner 
whuh  (.onButed  with  his  thesis  would  liaxt 
required  them  to  admit  that,  as  a  matter  of 
official  polic>,  the>  broke  the  law.  To  put  it 
mildb,  the  questions  themselxes  contained 
strong  indut  ements  for  the  polit  e  to  answer 
in  a  manner  whith  tonfirmed  Canon's  the 
sis  Amazingix,  some  departments  did  open 
1>  atlmit  to  policies  w  hn  h  seemed  to  ionflkt 
with  rulings  of  the  United  Statts  Supremt 
Court*^ — no  splentlid  testimonx  to  tht  tffe^ 
tixeness  of  the  exclusionarx  rule. 

Finallx ,  Canon's  1974  studv  sought  to  cast 
doubt  un  Spuitto's  research  un  siuussful 
motions  to  suppress  in  Chuagobx  showing 
that  Chitago  was  atxpual  in  that  it  bad  inort 
siKcessful  motions  to  suppress  than  the  a\ 
erage  Amen*,  an  citx  Though  Canon  did 
demuiistratt  that  in  this  respeet  Chuago  was 
atxpKal.  he  ignored  the  fundamental  ques 
tiun  what  eflfcit  did  imposition  of  the  extlu- 
siouarx  rule  haxe  on  suttessful  motions  to 
suppress  in  Chuago  and  other  American 
titles!*  What  xxe  reallx  need  to  know  is 
whether  the  rule  redu».ed  polue  niisbeha 
vn>r,  as  we  would  see  from  exidente  of  a 
detruist  oxer  tune  in  suMCssful  niotuuis  to 
suppress  Neither  Spiotto  nor  Canon  has 
ansxxeretl  tins  question 

Professor  Canon  now  t  laims  that  his  niore 
revent  stutlx**  ^orretts  "some  errors"  in  the 
first,  and  is  more  rigorous.  In  fact,  his  1977 
studx  represents  one  of  the  most  tlamning 
pieces  of  ex  idente  produced  so  far  regarding 
the  rule's  ineffet tiveness  In  his  later  studx. 
Canon  replualed  Oaks'  1970  Cincinnati 
studx  for  19  other  Ameritan  titles  Summa- 
rizing  his  findings,  Canon  said  the  data 
luthtated  that  the  rule  "has  not  alwaxs  or 
ex  en  often  worked/'"  "that  Siapp  had 
stcmiuglx  little  or  no  inipa<t  on  the  majoritv 
of  tases  and  that  tlie  tlata  "do  not  come 
close  to  supporting  a  claim  that  the  rule 

26  Id  "         ~  ~ 

27  Id 

2M  Canon,  TftUaft  tht  E^fctntntti.  of  Cin/  Lther- 
tiff  P^yhctfs  at  tht  State  and  Ffderal  Lneh  Thi  Cast 
of  tht  ExcluiiOnary  Huit.  5  AM  Pt)LITICs  Q  (19771 

29  W-at75 

30  Id 
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wholK  or  iarfieiy  works"**  kMii|)hdMN  siip. 
phvd)  U  these  are  Canon's  o\Mi  com  luMons 
Jimnt  ihc  duterrent  effett  of  the  rule,  he  is 
hardh  iit  .1  position  to  *.ritKize  those  who 
(.oiuliide  th.it,  aiiorJ»n«  to  the  a\.iil.il)le 
empirual  e\  idence,  the  rule  is  not  an  effet- 
li\e  deterrent  against  police  iniNbeha\tur,^^ 

The  burden  of  proof 

It  Is  inicial  to  return  for  a  moment  to  the 
disiiission  of  the  burden  of  proof  with 
whuli  I  bejran  thiN  essa>.  CertaiiiU,  Profes- 
sor Canon  has  not  e\en  iome  close  to  ^satis- 
f\  iiiii  tlie  hea\  >  biirden  of  proving  the  rule's 
deterrent  effectl^  eness  S«<  h  proof  is  clearl> 
required  when  deterrence  h  the  primar> 
lUNhfication  currently  used  b>  the  Supreme 
Court  for  the  rule,  and  when  it  entails  so 
nian\  serious  costs,  and  disad\'antages. 

Furthermore,  iriniinal  jusf.ce  literature 
Niipplies  inan\  reasons  for  doubting  the  de- 
tment  effectueuesN  of  the  rule.  First*  the 
4iptr«itt\e  M,opc  uf  the  rule  is  hmited — unl> 
e\  ideiue  presented  at  trial,  a  narrow  stage  in 
the  in1u1n.1l  protesN,  in  excluded  Thus,  the 
trial  .iffects  onh  a  Mnall  proportion  of  police 
.HtiMt\.*^  Given  the  extraordmarv  ,imoiint 
c»f  plea  bargaining  in  American  courts  todav, 
the  uist.uKes  in  which  the  rule  <.an  be  tn> 
\oked  at  trial  .ire  dramaticallv  reduced.** 

Second,  the  impact  of  the  rule  falls  oul> 
uubreitK  on  p<;lKe — tt  does  nut  dis«.ipltne 
the  errant  offiter.  the  brunt  of  the  exclusion* 
arv  rule's  effect  is  actiiallv  borne  b>  the 
pro>eiution.  whub  general!)  h.is  little  or  no 
power  to  punish  poliie  misconduct  " Third. 

U  /(/  Profexxur  Canori  attrtbtilct  ihc  \\c»inc'^\  of 
ihr.t  hntlu)i2x  u>  ihe  fj*  |  that  ./nU  «  h\>.  xcats  cLpxcd 
tx-Jttffn  Ihc  Slapp  iicKtston  And  1965.  the  djie  ot  the 
i  nU  hr  *hfort/(rv  thai  iht  impaa  of  \lapp  intrca^rd 
i»*»-r  umr  So  >tud»  m  the  rn^uin^  H  \f4r^.  hortf\<-r, 
hax  rrlut>l\  xho^^n  ihf  (■xcIii«>ioMr\  tn\c  to  h*\e  a 
Uttrrrcnl  rffcd 

U  sVr.  cx.Mr  Juxttic  Pnv\rJI  >jma}orit\  opintun  in 
^l4>rf  i  P<'ttt// uhi\h  ^^te^  Cjinoa  >  ivmran  t  tew  «  but 
I. nlfv  th*i  thcrr  t\  an  at>\(n%t^  of  >iipp^>rtinK 
irinpin.dl  r\»»!<Tnf  "  (or  thf  propOMlion  thdt  th<-  rulr 
Uwr  |v.!t.«  i»,Hl><-h4Mor  td  at  Canon  ^Aontrar\ 
\«  \\  *  \  » itrj  III  tiotr  22 

Sff  PHISIOLNTS  COxIMINSION  ON  l*AW  Es- 
fumFMtST  AND  THE   \UMlMSTIl\noN  of  JlsTKE 

Task  Vow  t  BtpOBT  The  Polke  91  U96T» 
U  S:ffBnin\  \tapp  (  Oho  ht  ill-imrntan  Mff 

M*r  19  DEPAt  L  L,  nt\  80. 95^  » 1969^ 

15  ()al<x  nupran  5  at  726  amiV\inso  Mipra  n  8.at 

^"6  fjotf  that  the  tcA  bnmt  of  ihr  tv\c  U\U  on  thv 

{>t(t\r<i)tt>r.  uot  the  pohic 
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offuers  whose  illegal  .nfons  result  in  loss  of 
cons Ktions  ina\  retewe  the  iniphcit  or  ex- 
pi  Kit  approval  of  their  superiors.^*  Fourth, 
trial  judges  do  not  often  explain  to  officers 
wh\  their  e\jdente  is  excluded,  the  imp,ict 
of  the  rule  is  limited  if  the  police  are  not 
infonned  of  the  n.iture  and  effett  of  their 
w  rongdonig.*' 

Fifth,  loss  of  convictions  through  exclu- 
sion of  e\  idence  is  not  as  serious  a  matter  for 
police  as  might  be  thought,  sin<e  police 
effects  eness  iisn.ills  is  judged  b>  the  num- 
ber of  "collars"  or  arrests,  not  b>  the  number 
of  convictions.  Sixth,  in  jurisdictions  where 
prosecutors  decline  to  prosecute  cases  w  ith 
substantial  search  and  seizure  prolilentN. 
there  are  relati\e!>  tew  instances  in  which 
the  rule  can  be  in\  oked.-**  Seventh,  there  ,ire 
some  strong  indications  that  the  rule  e\en 
entourages  certain  fornix  of  police  miscon- 
duct^*^  

36  OiVs.  supra  n  5.  at  727 

37  Ser  Lafa\r  and  fivnunjfton.  Cvntrullmg  thr  Fv 
lUr  Thr  Judged  Bolt  tn  Maktnf  and  BtKirutng  Lau 
Enforcrmtnt  Drchims.  M  Micii  L  Re\  %7, 
tl96S),  stt  alto  OjV>.  supra  n  5.  at  700-31 

Vi  OaV\,  supra  n  5.at68S-Jj9 
19  One  ^tiid\  deal  ins  wkth  Ihi?  problem  notrN  that  , 
thf  i*mtr  polite  oHicrn.  art  inNohrd  rrpcatrdU  iii 
illcgalb  condttrtrd  jjainbiinjt  raids  «hich  <oidd  \«% 
<-a*i!\  ha\e  Ix'vn  «arnctl  out  in  ■  Irgai  ni,'nn<-r,  lor 
fvample,  h\  oblAintnie  arrf«>t  warrants,  The  %tud\  ion» 
*  (udc«  that  NOintr  jramblinx  raidi.  arr  mttrnttonallx  <Dit« 
diKtnl  in  \iolatiDn  of  ^vatch  dnd  Nriziirtr  fnW\  "  to 
tniinunizt  thf  >:ainblrr>  «hilf  at  thr  Name  mnr  >ati%{\< 
tnt  thtr  public  that  gamblrr^  ar<-  brinR  ha(ra%%<-<l  b\ 
polur  ■  DaNh.  Cracks  in  tkf  Foundation  of  Criminal 
Justice.  4  ILL.  L,  Re\        391.2  (1051  > 

^nolhfr  >tudN  mduat<->  that  polue  alle^aUonv  a%  to 
how  rvtdcnic  tta>  obtained  ^^hangrd  after  the  Mapp 
de(t<>ton.  aIthoii):h  actual  [>oluc  practu^  <bd  not 
*hance  MibxtantialN.  The  data  indiute  that  polue 
oiIivrr>  i^ften  fabiiiate  teNtinion\  loa\ot<l(heeffevt^  ol 
Mapp'liiistd  motions  to  Mtppros  dlesallx  Neized  ent- 
ile n<,e  Bfffit  of  Stapp  t  Ohio  on  Poltct  Srarch  and 
Setzurt  Practices  tn  SarrotlcS  Cases,  4  CuLt^l  j  L 
VNDSoc  Pfl0B.91^U96S) 

\Uo,  Oak*  note*  that  the  ntlc^reate^  an  tnc<nt|\efor 
KiDX  the  poIi(,e  and<  throii|th  inunieu  %  with  poiue 
ofHi.)at«,  he  dotuinenlN  the  nio^t  common  l*pe^  of 
>ituations  tn  «huh  polu*  fabrication  kkkixis  Oak>, 
supra  n  5.  at  739-«2 

For  a  general  diMr<ii,<ion  of  the  reasons  for  doubtinK 
the  deterrent  eHccti^enevt  of  the  excliiilonar\  rule,  ■^ee 
Schlevinfier.  Supra  n  1 1.  at  56^  A  more  careful 
reading  of  book  uotiKtha\e  NhownProte'i^or  Canon 
that  I  dul  not,  a&  he  ifnptie^,  tale  the  position  that  the 
ndetotalh  faiNtodeter  In fa<t,  1  observed  Therevan 
l>c  no  doubt  that  a  certain  niimt>er  of  illegal  act*  are 
<teterretl  b\  the  rule,  for  man\  law  enforcement  oKii  ia!* 
mn^t  l>e  reliKtant  to  father  c^ulen^e  uhich  uti)  l>e  of 
no  » jlue  In  ^ourt  "  /i/,  at  56 
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Eading  th«  rul«'$  tyranny 

Two  major  rationales  for  the  extluMonar> 
nile.  other  than  deterrence,  are  that  it  pro- 
tects both  individual  privacy  and  the  integ- 
rn\  ol  the  American  judicial  system  I  have 
.Jttcinpted  elsewhere  to  show  that  both  of 
these  justifications  are  inadequate  and  un- 
satisfactory,** spate  does  not  permit  me  to 
address  these  matters  further  here. 

If,  as  I  have  suggested,  the  rule  lacks 
sniistantial  justification,  the  most  important 
pr. '  Ileal  problem  is  how  to  move  away  from 
the  tvranny  of  the  exclusionary  rule  as  the 
o«l>  remedy  for  any  and  all  police  search 


The  Court  should  make  clear 
that  states  which  develop 

acceptable  substitutes 
will  no  longer  be  saddled 
with  the  exclusionary  rule. 


and  seizure  misconduct.  If  the  rule  were 
sinipl>  abandoned  without  some  substitute, 
the  police  might  infer,  in  Chief  Justitc 
Burger's  phrase,  that  "open  season*'**  had 
been  declared  on  all  criminal  suspects— that 
all  (onstitutional  restraints  on  search  and 
seizure  had  been  removetK  I  have  suggested 
elsewhere  that  sutcessful  alternatives  to  the 
rule  probabl>  would  involve  a  combination 
of  polue  discipline  imposed  by  an  inde- 
pendent review  board  to  which  cases  of 
police  misconduct  would  be  reported  b> 
victims,  the  general  public  or  judges;  and  an 
iimprosed  civil  remedy  for  innocent  victims 
of  illegal  seart  lies  and  seizures.** 

"'!..it  the  Court  should  do  is  to  make  it 
(Itar  that  those  states  which  develop  accept- 
able substitutes  will  no  longer  be  saddled 

40  Srhlrnngrf.  tupra  n  11.  al  47*50. 
II  niun<>     SiK  (  nlnoun  Namni  A^rntv  iupran 
h  *l  l2l  iHiitfrr  ('i  .  itii%rntinK> 
t '  s*  hl<       r,  supra  n  11.  c haptri  4 


with  the  exclusionary  rule.  For  their  part, 
state  legislatures  and  Congress  should  enatt 
alternative  schemes  along  the  lines  I  have 
suggested  and  lest  them  in  the  ( ourts 
through  cases  reviewing  criminal  convic- 
tions The  fundamental  standard  Uv  judging 
the  accept.ibilily  of  such  substitutes  would 
be  the  promise  the>  offer  for  accomplishing 
the  two  objectives  of  disciplining  polite 
ofRrefS  who  engage  in  improper  searches 
and  seizures  and  of  compensating  the  inno- 
cent  victims  of  police  misconduct. 

Judicial  and  legislative  actions  of  this 
kind  would  have  several  substantial  bene- 
fit>.  First,  no  jurisdiction  could  succcssfull) 
avoid  dealing  with  police  misbehavior.  Sec- 
ond, vvc  would  discover  whether  the  states, 
whose  public  officials  (especially  the  attor- 
neys general)  have  vehemently  criticized  the 
rule  for  vears,  are  willing  to  shoulder  the 
burden  of  formulating  and  testing  alterna- 
tives to  the  rule.  Third,  diversity  of  experi- 
ence among  the  states  and  the  federal  gov- 
ernment would  provide  some  real  evidence 
(not  speculation)  as  to  how  the  rule  operates 
in  comparison  with  its  alternatives. 

We  should  try  such  alternatives  at  the  state 
and  federal  levels  and  use  the  resulting 
knowledge  to  guide  future  attempts  at  deter- 
ring poWcQ  misconduct.  Such  efforts  iiiav 
move  us  closer  to  an  effective  law  enforce- 
ment system  and  away  from  the  irrational, 
capricious  and  sometimes  downright  dange- 
rous results  of  the  exclusionary  rule.  The 
prospect  of  state  and  federal  alternatives  to 
suppression  of  evidence  renders  the  future 
untertain,  but  such  uncertainly  ^eenis  to  be 
the  onlv  way  to  move  us  avvav  from  the 
tyrann.v  of  the  cxclusionar>  rule  O 


STEVEN  R  SCHLESINGER  is  an  assfsttnt  pro- 
f§s$or  m  the  Department  ofPohtics  Mt  The  Cath* 
oftc  Untverstty  ofAmencs 
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A  postscript  on  empirical  studies 
and  the  exclusionary  rule 


by  Bradley  C.  Canon 


(R«produc«l  wHh  Uw  penniMon  of  tb*  ooprrifht  bokWr  horn  Judicature,  v.  62,  Apr.  1979: 455-458] 


Much  of  what  Professor  Schlesinger  writes 
does  not  reply  to  me  at  all.  Roughly  half  of 
his  space  is  devoted  to  a  brief  summary  of 
several  non-empirical  reasons  for  modifying 
or  abrogating  the  exclusionary  rule  and  to  a 
sketchy  presentation  of  an  alternate  mecha- 
nism. Insofar  as  the  series  of  articles  in 
Judicature  goes,  I  have  no  quarrel  with  him 
over  this  aspect  of  his  response.  In  fact,  in 
closing  my  earlier  piece,  I  acknowledged 
that  some  reasoned  non-empirical  argu- 
ments could  be  advanced  against  the  rule 
(page  403). 

But  as  Schlesinger  himself  noted,  I  set  a 
more  "modest  goal"  for  my  article.  I  wanted 
to  refute  Judge  Wilkey's  emphatic  assertion 
that  the  empirical  evidence  available  on  the 
subject  conclusively  proved  the  ineffective- 
ness of  the  I'xchisionary  rule  in  deterring 
police  violations  of  the  Fourth  Amend- 
ment *  Given  -his  status  as  a  federal  judge 
and  the  sweeping  nature  of  his  statements,  I 
feared  that  readers  unfamiliar  with  the  em- 
pirical studies  themselves  would  accept  his 
assertions  uncritically. 

Schlesinger  allows  that  I  may  well  have 
achieved  my  goal  of  showing  that  the  evi- 
dence does  not  demonstrate  the  rule's  inef- 
fectiveness, and  then  adds  that  my  findings 
cannot  be  considered  a  justification  for  the 
nile's  continuance.  But  I  never  argued  that 
the  evidence  justified  retaining  the  rule.  In 
replying  to  Judge  Wilkcy,  I  was  quite  explic- 
it in  concluding  that  available  evidence  is 
inconclusive  at  this  time  and  gives  no  real 
comfort  to  either  side.  My  purpose  was  to 

1  Wlll(e> .  7^  exclusionary  rule  tchy  nipprtst  tdid 
nUUnce^62  Judicature  215  (1»78> 


Editors  note:  Does  the  exclusionary 
rule  deter  police  from  making  illegal 
searches?  That  question  was  a  topic  of 
discussion  in  Judicature  last  month  as 
pari  of  the  Kamisar-Wilkey  debate  over 
the  exclusionary  rule  (August  1978, 
November  1978,  February  1979). 

Professor  Bradley  Canon  said  that 
studies  so  far  have  not  been  conclusive; 
in  some  cities,  the  rule  appears  to  work, 
in  other  cities,  it  doesn't.  In  reply,  Pro- 
fessor Steven  Schlesinger  argued  that 
studies  which  support  the  rule's  effeC' 
ticeness  contain  far  more  weaknesses 
th^m  those  which  question  its  deterrent 
value. 

Here  iit  the  final  exchange  between 
the  two  authors. 


counteract  a  myth  that  all  the  available  evi- 
dence indicates  that  the  rule  has  failed  to 

work. 

While  there  is  no  disagreement  that  my 
first  article  achieved  its  goal,  Schlesinger 
uses  his  discussion  of  my  position  as  an 
opportunity  to  advance  the  proposition  that 
the  proponents  of  the  exclusionary  rule  have 
the  burden  of  proving  that  the  rule  is  an 
effective  deterrent  to  illegal  police  behavior. 
It  is  a  somewhat  surprising  argument  since 
it  has  been  the  rule's  opponents— Oaks,^ 
Chief  Justice  Burger,^  and  now  Judge 
Wilkey^who  have  initiated  the  discussion 
of  the  empirical  findings.  Why  do  they  do 

2.  OAs,  Siudving  the  Exclutlonaiy  BuU  in  Search 
and  Seizure,  37  U.  CHi.  L-  Rev.  665  (1970). 

3.  Bivens  v  Six  Unknown  Named  Federt!  Narcotic) 
Agents.  403  U.S.  385, 416  (1971)  (Butger.  CJ..  dissent- 
ing). 
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this  if  the  burden  of  proof  is  on  the  other 
side?* 

The  problems  of  research 

In  discussing  my  investigations  into  the 
rule's  impact.*  Schlesinger  concludes  that 
mv  findings  are,  "not  very  iisefiil*'  (page 
406)7  Many  of  his  cnticisms  amount  to  httle 
more  than  the  stressing  of  problems  and 
caveats  I  acknowledged  when  writing  the 
articles.  A  point-hypoint  counter-discus- 
sion would  he  rather  time  consuming  and 
repetitive  of  what  I  have  already  said  m  the 
articles  about  these  problems.  I^t  me  in- 
stead offer  a  bnef,  general  discussion  about 
the  nature  of  empirical  research  into  the 
impact  of  the  exclusionary  rule. 

Obviously  the  best  way  of  obtaining  data 
about  the  deterrent  effect  of  the  exclusionary 
r\ile  IS  to  observe  large  numbers  of  police- 
men surreptitiously  as  they  perform  their 
duties.  But  that's  logistically  and  financially 
impossible  (and  perhaps  ethically  imper- 
missible),* so  social  scientists  use  alternate 
inetho<ls.  I  have  used  two  basic  alternatives 
in  gathering  information  on  the  rule's  im- 
pact upon  police  behavior;  (1)  drawing  in- 
ferences about  their  behavior  from  recorded 
data,  such  as  arrest  and  search  warrant  re- 
cords, and  (2)  asking  law  enforcement  offi- 
cials questions  about  their  policies,  observa- 
tions and  behavior. 

^  B«au«c  oi  the  diffieullics  of  conduciinjt 
thoroujth'foinK  cmpirica!  research  into  the  rule's  im- 
pact and  the  Inconcluiive  nature  of  (he  present  ivt- 
dence.  I  luipwt  the  "burden  "  will  not  be  embraced  by 
either  side  ,         _  , 

5  Canon.  Is  the  Exclusionary  Rule  in  Failing 
Health? Somt  New  Data  and  a  Plea  Agaimt  a  Precipi' 
tlous  Coticlusion,  62  Ky.  L.  J.  681  (1^4)  and  Canon. 
Testing  the  Efecticeness  of  Citll  Liberties  PolUies  at 
the  State  and  Fedfral  Ucels  The  Case  of  the  Exclu* 
sionary  Rule,  5  Am.  POLmcs  Q  57  (1977) 

6  Moreover,  even  if  such  observation  could  be  ^r- 
r|e<l  out.  it  would  only  inform  u»  about  the  present  day 
state  of  police  behavior  with  rejard  to  illejal  searches 
We  would  stiii  LacV  compaxaitve'  information  about 
lUf  h  behavior  before  1961  when  the  Court  Imposed  the 
rule  on  the  Males  in  Mapp  v  Ohio.  367  U  S  ft43  Of 
(y>ufse.  there  l»  no  way  such  information  could  l>c 
obtained  now. 

7  Oaks,  supra  n  2. 

8  Ban,  "The  Impact  of  Mapp  v  Ohio  on  Police 
Behavior"  (delivered  at  the  Nfidwest  Political  Science 
Association  meeting.  Chlcajfo,  May.  1973)  and  "Local 
Courts  V  The  Supreme  Court  The  Impact  of  Mapp  v 
Ohio '  {delivered  at  the  meetlnjt  of  the  American  Politi- 
cal Science  A»»ociation.  New  Orleans,  September 


Presumably,  Schlesinger  does  not  object 
to  the  first  alternative;  Oaks,'  Ban,*  and  the 
Columbia  study  which  he  cites  favorabl)» 
also  use  this  method.  However,  he  objects  to 
the  second  alternative  because  he  thinks  m> 
respondents  were  likely  to  have  falsified 
their  replies— especially  the  police  a^Iio  he 
believes  are  fearful  of  admitting  violations 
of  the  Fourth  Amendment. 

Now  perhaps  a  few  did  lie.  And,  on  the 
other  hand,  perhaps  one  or  two  calculating 
respondents  reported  violative  policies 
where  none  existed  in  order  to  create  the 
erroneous  impression  that  the  rule  is  not 
working  and  thus  augment  its  chances  of 
abolition.  But  the  point  is  that  there  is  no 
real  reason  to  believe  that  police  lying  is 
very  extensive. 

Social  scientists  frequently  ask  people 
questions  (promising  anonymity,  as  I  did) 
about  their  private,  embarrassing  or  even 
illegal  behavior.  Only  in  this  manner  can  we 
study  such  phenomena  as  voting  behasior, 
sexual  behavior,  drug  use,  and  svife  beating 
No  one  seriously  contends  that  such  studies 
are  not  very  useful.  Are  the  police  any  differ- 
ent? 

Researchers  such  as  Skolnick'*  and  Was- 
by"  have  had  no  difficuhy  in  obtaining  from 
them  admissions  of  illegal  acts  or  unconstt* 
tuttonal  policies.  Indeed,  in  the  past  the 
police  were  quite  candid  about  their  viola- 
tions of  the  Fourth  Amendment."  As  the 
exclusionary  rule  pertains  to  the  admissibili* 
ty  of  evidence  in  court  and  contains  no 
punitive  sanction  against  those  transgress* 
ing  the  Fourth  Amendment,  there  is  no 
reason  for  the  police  to  be  less  candid  now 

9  In  his  "book.  Exclusionary  I.njustice  The 
Problem  of  Illegally  Oitalned  Evidence  (So* 
York  Dekker,  Marcel.  Inc  .  1977).  chap  3.  Schl«in«e' 
favorably  cites  Comment,  Effect  of  Mapp  t>  Ohio  on 
Police  Search  and  Seizure  Practir^s  in  Narcotics  Cuf*- 
4  Col.  J.  U  *  Soc  Probs  8«  (1968)  which  drau* 
Inferences  from  recorded  data. 

10  Jerome  SkolnlcV.  JUSTICE  WituoutTrial  l^^ 
Enforcement  in  Democratic  Society.  No*  )  '* 
Wiley.  1967, 

11.  Stephen  Wasby.  Small  Town  Police  ^^oVit 
Supreme  Court.  Lexington,  Mass .  Lexiniton  B«)k». 

12.  Murphy.  The  Problems  of  Compliance  by  Po^^f 
Departments,  44  Tex.  L-  Rev  939  <  1966)  and  K*m. Jtf 
On  the  Tactics  of  Police-Prosecutor  Oriented  Cnti<*oj 
the  Court,  49  COR.NELL  L.  Q.  436.  at  44143  (1964). 
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A  comprehensive  picture 

The  object  of  m>  investigation  uas  to  obtain 
as.  compreheniive  a  picture  of  the  impact  of 
the  exclusionary  ru*e  as  m>  resources  would 
permit.  It  uould  have  been  foolish  to  ignore 
the  possi!)iJit>  of  asking  question*  of  the 
actual  participants  in  the  impact  process  for 
fear  that  a  few  would  lie.  The  data  were 
(ollectetl  and  reported  with  proper  cautions. 
Standing  alone,  they  are  not  as  reliable  as 
recorded  data,  but  they  do  not  stand  alone. 
The  questionnaire  results  show  basically  the 
same  (onclusion  as  the  recorded  data— that 
the  exclusionary  rule  has  a  differentia!  im- 
pact as  a  deterrent  The  similarity  of  results 
enhances  the  questionnaire  data's  reliabili- 
ty 

Since  it  IS  so  difHciilt  to  obtain  qualit> 
information  on  the  impact  of  the  excliision- 
.ir\  riile,»»  researchers  are  necessarili  going 
to  h,ue  to  attept  d*iU  that  is  not  as  reliable 
av  the\  w  ould  desire  Even  the  recorded  data 
(ontjln  some  reliabiliti  problems,  inferenc- 
es drau  n  from  them  are  based  upon  assump- 
tions whose  a<(  nrac\  is  presumed  but  is  not 
I(K)  per  cent  certain— for  example,  that  a 
vubstantial  proportion  of  narcotics  arrests 
result  from  police  search  and  seizure  behav- 
ior Moreover,  e\en  Oaks  and  Ban,  whose 
research  methods  cause  Schlesinger  no 
problem>,  sometimes  use  data  based  upon 
interviews  with  Ian  enforcement  officials  or 
judges." 

To  conclude,  Schlesinger  ma>  want  to 
anige  that  the  problem  of  reliabiliti  of  data 
makes  studies  of  the  rule's  ^mpact  "not  ver> 
useful  "  But  if  that  is  the  case,  whi  bring  up 
the  empirical  question  in  the  first  place?  If 
we  are  going  to  consider  the  evidence  as  a 
meaningful  factor  in  determining  the  future 
of  the  exclusionar>  rule,  we  need  to  do  so  as 
thoroughly  and  as  dispassionatel)  as  possi- 
ble □ 

1 )  C  ommrnt.  On  the  imitation*  of  Empirical  EuiU 
ualiont  of  the  Excluuonaty  Bute  A  Critique  of  the 
Spt„itu  Httean h ami  In ited States t  Caiatuira, 69 \w 
I'L  Rt\  7-«0(l975) 

H  Oalt*.  tupra  n  2.  a(  706.  717.  739-41.  Ban,  local 
Courts     . .  iupTQ  n  6.  paxxim 


BRADLEY  C  CANON  is  professor  of  political 
science  st  the  University  of  Kentucky 


A  reply  to 
Professor  Canon 

by  Steven  R,  Schlesinger 

In  large  measure.  Professor  Canon's  re- 
sponse to  m>  article  misstates  or  eiades 
what  I  iaid.  He  claims,  for  example,  not  to 
understand  whi  the  exdusionan  rule's  pro- 
ponents must  hear  the  burden  of  proimg  its 
deterrent  effectiveness.  There  «re  at  least 
two  reasons. 

First,  the  Supreme  Court  has  made  clear, 
since  1965,  that  it  regards  deterrence  of 
improper  police  behavior  as  the  primar> 
rationale  for  the  rule.  The  leading  cases  on 
the  exclusionari  rule  in  search  and  seirure 
make  this  point  explicitly.*  If  the  propo- 
nents of  the  rule  are  unable  to  show  that  it  is 
an  effective  deterrent,  then  it  is  time  for  the 
Court  to  reconsider  its  position. 

Canon  claims  not  to  understand  wh\ 
Chief  Justice  Burger,^  judge  Wilkei^  and 
Professor  Oaks*  have  initiated  a  discussion 
of  the  empirical  findings  if  the  burden  of 
proof  rests  with  the  rule's  proponents. 
Clearli,  thei  lm\e  done  so  because  the  ex- 
clusionar>  rule  rests  on  a  proposition  for 
which,  as  the>  and  I  have  argued,  there  is 
ver\  httle  empirical  support.  In  short.  Bur- 
ger, Wilkey,  Oaks  and  I  believe  that  Su- 
preme Court  decisions  should  be  rational 
and  that  irrational  decisions  should  be  over- 
turned. 

Second,  proponents  bear  the  burden  of 
proi  ing  the  rule's  deterrent  efffcti\eness  be- 
cause the  exclusionari  rule  has  mani  costs 
and  disadvantages,  some  of  which  I  men- 
tioned in  m>  previous  article  (pages  404- 
405).  Contrari  to  Canon's  claims,  therefore, 
my  discussion  of  non-empirical  aspects  of 

VS  V  C«Iand/a.-<HUS.m^7tlOT4>,andStonf%, 
Powell.  42S  U.S.  466. 4BG  (1976) 

2  Biveniv  Su  Unknown  .Vamed  Federal  NaroXlcs 
Atcnl J.  403  VS.  338,  A 16  (197 1)  (Burger.  CJ.,  di«f  nt- 
inf). 

3.  WiJkey,  The  excluxioncry  rule:  tchysupprexx  vcUd 
evidence? 62  }voiC\TvnE2lS  (lOTS). 

4  Oaks,  StudviNt  the  Excluxtonary  Rule  in  Search 
and  Seizure,  37  U  Cilh  U  REV,  665  (imi 
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the  rule  »s  plainl>  responsive  to  him,  it  is  the 
re^ponMblllt>  of  the  rule's  proponents  to 
show  that  the  advantages  of  deterrence  out- 
weigh these  heav>  social  costs. 

Canon  distorts  m>  position  on  the  state  of 
evidence  when  he  sa>s  that  "Schlesinger 
allows  that  I  ma>  well  have  achieved  my 
goal  of  showing  that  the  evidence  does  not 
demonstrate  the  rule's  ineffectiveness."  In 
fact,  I  said  that  "the  empirical  studies  indi- 
cate Ithat  the  rule  is  an  ineffective  deter- 
rent!" (page  405),  although,  "in  some  situo' 
tumi,  studies  have  not  completely  disproved 
the  rule's  effectiveness  in  delfcrnng  police 
misconduct."  (Page  404,  emphasis  sup- 
plied). 

As  I  showed  previously all  but  one  of  the 
Neven  studies  discussed  by  Canon  and 
nie— those  of  Oaks.  Ban,  Spiotlo,  Canon  and 
the  Columbia  Journal  of  Law  and  Social 
Problems—conclude  that  the  rule  docs  not 
generally  deter.*  In  fact,  Canon  himself  con- 
dudes,  in  his  most  recent  and  methodo- 
logically sophisticated  study,  that  "the  rule 
has  not  always  or  even  often  worked"  and 
that  the  data  "do  not  come  close  to  support- 
ing a  claim  that  the  rule  wholly  or  largely 
works/'*  (Emphasis  supplied).  Although  his 
earlier  study  suggests  that  "many  of  the 
findings  support  a  positive  inference— that 
the  Tule  goes  far  toward  fulfilling  its  pur- 
pose."it  suffers  from  so  many  methodologi- 
cal and  other  flaws  as  to  be  less  than  usefuL' 

Canon  discusses  only  one  of  my  many 
criticisms  of  that  1974  study— and  not  the 
most  important  one.  That  study  used  ques- 


5  Oaks,  svpra  n  4.  Ban.  'The  Impact  of  >Mapp  v, 
t)hio  on  Polue  Behavior"  (dehvered  al  the  annual 
meetmf  of  the  >Midwe5t  Pohtical  Science  Ajsociition, 
Chicago.  May  1^3),  Ban.  "Local  Court*  v  the  Su- 
preme Court.  The  Impact  of  Afopp  v,  Ohio"  ^delivered 
at  the  annual  meeting  of  the  American  Political  Science 
Association.  New  Orleans.  Spiotto.  Search  and 
tenure  An  Empincal  Study  of  the  EzctutiOnary  Rute 
and  tti  Attemativet.  2  J  Legal  Stvdies  243  (1973). 
Canon,  If  the  ExclusiOMty  Rulf  in  Faiiing  Htatth? 
^ome  Sfew  Data  and  a  Ptea  Againtt  a  Precipitous 
(  oncluiion,  62  Kv  L  J  6S1  n9r73-74).  Canoti.  TeUinf 
the  Effecticeneu  of  Citil  Liberties  PoltcUs  at  the  State 
(ViJ  Local  LeceU.  The  Case  of  the  Exclutionar\/RuU,5 
AM  Potmcs  Q  57  (1977).  and  E0ect  of  Siapp  p  Ohio 
on  Potice  Search  and  Seizure  Practice  in  Narcotics 
Caies,  4  Coh;m»ia  J  U  *  Soc  ?noB  S7  (1C68) 

6  Canon.  Tetting      .  tupra  n  5.  at  75 

7  Canon.  It  the  ExdJticnary  Rule  ?.  *upra  n  5. 
it  72r, 


tionnaires  to  elicit  information  from  thepo* 
lice  and  others  about  their  search  and  sei- 
zure practices.  For  the  police  to  have  an» 
swered  Canon's  questions  in  a  manner 
which  conflicted  with  his  thesis  that  the  rule 
deters  would  have  required  them  to  aidmit 
that  they  broke  the  law.  I  leave  it  to  the 
reader  to  decide  how  candid  the  police 
would  be  in  these  circumstances. 

By  arguing  that  other  researchers  have 
used  similar  procedures,  Canon  docs  not 
demonstrate  the  strength  of  his  own  study 
but  the  weakness  of  the  others.  Furthermore, 
the  studies  he  cites  appear  to  have  collected 
data  directly  from  their  subjects,  whereas  his 
own  study  depended  on  two  tiers  of  police 
responding,  each  with  its  own  incentive  to 
color  the  facts. 

Canon's  response  ignores  major  problems 
with  his  1974  study,  the  nature  and  size  of 
his  sample  (well  under  50  per  cent)  do  not 
permit  valid  generalization,  since  the  sam- 
ple was  neither  random  nor  representative 
Those  cities  whose  search  and  seizure  prac- 
tices were  least  in  conformity  with  current 
law  would  have  been  the  ones  least  likely  to 
respond  to  a  mailed  questionnaire;  the> 
would  hardly  have  been  anxious  to  acknowl- 
edge or  announce  their  failure  to  obey  the 
law. 

Canon  also  ignores  a  second  important 
problem,  responses  to  the  questionnaire  in- 
volving official  headquarters  policy  '^may 
not  conform  to  actual  police  practice  mthe 
field."*  That  Canon  conceded  this  defect  in 
his  1974  study  does  not  improve  the  reliabil- 
ity of  his  conclusions. 

What,  then,  is  the  bottom  line?  It  is  that  all 
of  us  hve  under  the  irrational  tyranny  of  an 
inflexible  rule  which  releases  many  dange- 
rous and  violent  persons  ont/ which,  as  Pro- 
fessor Canon  himself  has  admitted,  doej 
"not  always  or  even  often"  have  a  deterrent 
effect  on  police.  Perhaps  it  is  fair  to  say  that, 
as  long  as  we  allow  the  rule  to  continue, 
deserve  what  we  get.  ^ 

8  Mat  716. 


STEVEN  R  SCHLESINGER  fs  an  «5S«5janf  p^^ 
fessor  in  the  Department  of  Politics  et  JM  (yiJn- 
olic  University  ofAmencM. 
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Old  Of  the  Shadows  and 
Into  die  FfeK  Who  Should 
Control  Inldnnanls? 

lR«produc*J  with  tht  |»rmi«k«  of  PoUo. 


by  David  Uttc  ia«iiunu 


X  HEuMorinf»nnmr*miuuoMor 
th*  moH  «KAn«  and  mytttiom  a*. 
p«et»  of  polka  wark.  Tha  ralatioiwhtpa 
batwaon  polica  mi  thair  iitfonnan  ara 
a  tavorita  tubjact  for  books  and 
moviat.  which  ara  futt  of  carafuUy  ar- 
rangad  clandatttna  mattinft  is 
thadowy  ailayt  and  tanamant  cor- 
fidor».  Tha  mforraan  ara  poctrayad  aa 
unaavory.  unprinctpUd  charactan  wba 
would  tall  out  thair  own  mothan  for  a 
few  dollarf  or  a  fix.  Thay  f  aoarally  dk 
young. 

Tha  madia  portrait,  if  ana  ifnorao 
tho  fraquant  »hoo«outi  and  hicf.tpaatf 
chatat,  t«  not  far  from  tha  truth.  In 
moat  poiica  dapartmantt.  d«««ctiva» 
ara  stUi  poataattva  and  tacrativa  abaut 
thair  informart.  Thay  maintain  that  in- 
f Of  man  —  battar  known  in  poiica  pa* 
parwork  a*  "infoonantt"  and  on  dia 
straat  a«  "uiitchaa"  —  ara  oftan  mara 
impoftant  to  cracking  a  caaa  than  aU 
tha  wondroua  naw  tachnology  avail« 
abta  in  tha  cnma  Ub.  Thay  alaa  My 
that  dia  only  way  to  maintain  an  ada* 
quata  natwork  of  tnfonnan  Si  to  pra< 
tact  thair  anonymity.  No  ona  abauW 
know  who  tha  informar  ia  axcapt  tha 
offkar  wha  "worha"  him,  aocordn^  lo 
this  thfory. 

But  during  tha  Uat  tan  yaan,  polka 
adminMtraion  hava  bacoma  incraaa- 
tngly  narvoua  about  tho  traditional  in. 
formant  syttam.  A  aoriaa  of  Kandala  m 
local  poiica  dapartmantt.  auta  palka 
agancia*  and  tha  Padarat  Buraau  af 
Invatiigation  hava  l«d  adminictraton 
to  demand  that  »upafvi<ofi  at  ail  lavfa 
OaWrf  KJ^inauut  k  «  /'rao-tenca  wntt 


bamada  awara  wbanavar  tha»  offi- 
can  davalap  naw  ioronnants;  that  offi  - 
con  rUa  regular  ropom  on  thair  contact 
with  inforMaMa;  that  luparviaon  and. 
i«  MMM  caaaa,  praaacu^  art  turaof 
tha  tnidi  and  vaJua  of  informatioa  b** 
fora  any  mooay  ia  paid;  that  Mma  aart 
of  central  fda.  atttwr  at  tha  diatnct  ar 
dapartmant  level,  ba  kept  afaU  tha  in. 
formers  being  worked  by  tha  d*- 
tectivaa. 

The  debate  aver  the  uaa  of  infermen 
comae  dawn  ta  thia  quaacioa:  who 
should  "own'*  tlwm —>  the  detectives  or 
the  depaitii>anL*thoea  who  opt  for  da- 
partaMntal  caoiral  of  infermants  say: 

e  that  lee  many  officers  have  cev- 
ered  uf  cemipt  activities  by  eaplainitv 
that  their  osntacts  in  tha  criminal  un- 
derworld were  infermen; 

e  that  informers  are  not  suflkiently 
dNcouraged  rron  committii«  crimes 
by  offken  aonoue  te  get  evidence 
against  more  important  oflenden; 

e  that  if  individual  invaatigaton 
"own"  their  infermants,  the  dapait- 
ment  as  e  whole  k  denied  information 
that  an  informant  may  ba  able  to  pr»> 
vide  la  other  detectivea  warkii«  on 


Admiaistraton  and  detectivas  who 
defend  the  traditiaaal  tyetam  tay:  1) 
that  tha  streem  ef  infermatioii  from 
ciiminal  informanlft  will  dry  up  if  they 
Icnow  that  departmental  fUee  are  beif« 
kepc  0(1  their  activfties:  3)  that  na  iMt- 
tar  haw  tough  security  precadurea  are 
to  protect  the  names,  those  wha  are  de- 
termined le  tOenca  iaformanta  will  ob- 
tain their  names  through  corrupt  er  in* 
canpetent  paUce  persenneL 

TM  MfftMt  pMli  ta  establkh  ad- 
ministrative control  over  crimiiMl  in* 
ferments  baa  been  in  departments 


where  there  have  been  publk  chargee 
that  ofTtcen  abused  their  rdattonshipa 
with  informers,  and  in  agencies  dealif« 
with  organised  crime  and  narcotics  en- 
forcement— that  is,  where  such  greet 
sums  of  money  may  be  involved  that 
edministnrtors  are  not  willuig  te  give 
their  officers  a  free  hand. 

Tha  agency  that  has  been  most  often 
and  most  virulently  attacked  for 
alleged  abuse  of  informers  is  the  FBI, 
which  despite  a  lot  of  controversy  still 
meintains  a  network  ef  almost  3,000 
informants.  U  response,  the  agency 
has  promulgated  tight  regulatiom  that, 
at  laeat  in  theory,  leeve  agents  litde 
opportunity  lo  develop  private  rela- 
tienships  with  their  informers.  Thoee 
regulations  will  be  given  the  force  of 
law  when  Congress  peases  the  FBI 
Charter,  which  incorporates  exiating 
regulatiotis. 

Denunciations  ef  the  FBfs  use  of  in. 
formers  began  in  the  late  sixties,  when 
it  was  revealed  that  J.  Edgar  Hoover 
and  his  lieutenants  had  used  them  ex- 
tensively, along  with  undercover 
agents,  to  inTatrata  dvU  rights  and 
other  groups  that  Hoover  saw  as  sub- 
versive.  The  informers,  it  was  re- 
vealed, sometimes  acted  as  alenlspra- 
vocafeurs  and  were  sometimee  in- 
volved in  terioua  crimes  that  ware 
overlooked  by  the  FBI  In  exchange  for 
intalligence  information.  Juet  recendy 
allegetiom  wer*  published  thet  Oary 
Thomas  Kewe,  an  FBI  informer  witfiin 
the  Ku  Klux  lOaa  during  the  sixties, 
committed  numerous  crimes,  Indudii^ 
one  murder,  that  tlie  FBI  knew  abaut 
but  covered  up«  The  murder  charge 
was  eubsequently  dreppad.  AMegatisaa 
diet  FBI  undercover  aganls-and  infer- 
men  were  uaed  improperly  for  political 
purposes  continued  through  the  Kixen 
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A  tanner  Fll  aoMit  says  that  until  recMtly 
any  ctarkal  worksr  cmiM  ilscom  titt  idaiitity  d  an  fi^^ 


Admimttratkm  and  Watotf  «t«. 

Th«ra  hava  ako  b««n  Mv«r»l  no<»* 
pchucai  caatt  that  havt  rufd  tyf 
browt«  For  inttanca,  Jama*  "Tka 
WMa«r  Frabanno,  a  conTMMd  MaTta 
hit  m«n.  work«d  aa  *o  infonnaf  far  tha 
FBI  from  1973  to  1975;  ha  va« 
$16,000  for  hi*  aaMtanca.  (Thia  ia  a 
ralativaly  Urga  lum.  MoaC  uifannart 
ara  p«kl  anywhw*  fram  $10  la  S  ICQ 
for  each  piac«  of  m>Ii4  ittfonnatiaa.  or 
ara  kapt  on  "rataum*'*  of  aa  litda  aa 
S  too  par  month.)  FratiaiiMp  who  if 
now  in  hidin<  undar  tha  fadaral 
witn«^jKOt#ction  pfafTtm,  tumad  aut 
to  b«  on*  of  tha  moat  us*ful  iofarman 
tha  FBI  avar  ''tumad."  Ha  hM  taatiTiad 
aiainK  aad  halp«d  |ain  tha  coAvktioo 
of  savaral  IkUTui  chiaftaiiia  in  Naw 
York.  Califomia,  Ohia  and  Navada. 
Juat  rattntly  ha  waa  Woufht  out  of 
hiding  ta  tatti/y  for  tha  FBI  in  a  Laa 
Angalaa  caaa. 

Fratianno  alao,  it  is  aUagad.  haa  coa> 
tinuad  in  hit  choaaa  profataion.  la 
1977,  ha  waa  Indictad  for  murdar  in 
Clavaland  and  California.  Ha  waa  alaa 
indictad  in  California  in  connactloft 
with  pornography  and  gambling 
Khama*.  For  thaaa  crimaa,  tha  FBI  of» 
farad  Fr attia no  a  daaJ  in  whkh  ha 
would  not  b«  santancad  to  mora  than 
fiva  yaan  in  aschanga  for  hit  ta«« 
timony.  Ia  fact,  ha  tarvad  only  21 
montha. 

It  ia  not  juat  civU  hbartanant  and 
pchtkiant  who  hava  objacttd  to  tha 
FBt't  handtifv  of  it*  informantt.  Tha 
fadaral  ag ancy  fraquantJy  has  ruo'tna 
with  local  poltca  on  tha  lubjact  In  what 
appcarad  to  ba  a  concartad  protaat.  a 
group  of  suta  and  local  oTAdak  in 
Arisona  want  anonymoutly  to  tha 
ArhoM  Xapu4//c  iMt  Juna  to  complain 
that  tha  FBI  waaintarvaningtoooftan 
m  local  protacutiont.  Agant*  wara  da* 
(Handing  that  local  chargaa  ba  droppad 
agaimt  tutpacta.  or  that  proaacuton 
recommand  thort  or  probatad  tan- 
tancaa,  on  tha  ground  that  tha  tuapacta 
wff  a  FB  t  informara.  Tha  KftuUic  alto 
rtcountad  lavaral  caiaa  In  1973  and 
1974  whara  FBI  informara  allagadly 
utad  thai/  spacial  autua  to  parpartrala 
enormout  swindlaa. 

Tha  **mMMMg9}m$mi**  of  informant 
b«cama  •n  FBI  "proffam'*  in  1976, 


whan  Atloraay  Oaoaral  Edward 
aatabUahad  a  writtaa  aat  af  guidaUaa^ 
Ona  prifKiH  f«»M  of  tlM  guidalioaa  k 
tha  caaaral  af  crimiaal  actiirity  by  In- 
farmansk  Tha  giUdalinaa  atipulala  that 
•capa  ba  takan  ta  maka  >ura  **that  tha 
govammaot  doaa  not  itaalf  biciwa  a 
vialator<tfthalaw.'* 

Tha  guidalinaa  hava  racantly  baa« 
raviaad  ta  caitfana  to  tha  atricturaa 
eaa^nad  ia  tha  FBI  Chartar.  JalT 
Jamar,  chiaf  of  tha  Informant  Unit  is 
tha  buraau't  Organliad  Crima  Sactioa, 
taya  that  tha  additiona  ara  "not  that 
much  of  a  dapactura**  and  "that  ift 
mora  of  a  riaa-tuaiag  that  any  changa 
w  paUcy.- 

Tha  nna^tuMng,  taya  Olivar  Kaval, 
aaaiatant  diractor  of  tha  FBft  Cnminal 
Invattigatiiaa  Dtviaiao.  ia  maam  ta 
radraaa  "a  parcaptian  thaf  t  haaa  bai»- 
dlad  about  that  informanii  ara  pvan 
carfa  kisncht  to  ga  aut  and  camaait 
crimaa.  ...  Ithat  thay'ral  unguidad 
miaailaa  that  can  iovoka  thatr  iofor* 
mant  ttaiua  to  covar  up  thair  acta.**  Tha 
adjuftad  guidalinaa,  taya  Kaval.  ara 
maant  to  "inaura  tha  public  and  tUa 
Cofipaaa  that  thia  ia  not  tha  caaa." 
Thay  hava  baan  ttructurad  "to  tnggar 
a  highar  lavat  of  raviaw^  of  allagwl 
criminal  conduct  of  informanit  not 
tpaoTically  lanctiooad  by  tha  FBI. 
Such  canduct  caa  only  ba  tanctioaad 
whan  it  ia  "nacaiaary  for  tha  informant 
to  ba  abta  to  rapoct  on  a  highar  lavat  af 
criminal  activity  that  ia  of  intaraat  to 
lha  govammaot,'*  tayt  Kavri. 

Tha  bu»««u  it  undarttandably 
touchy  on  thia  point.  lit  own  Flanning 
and  tnapaction  Dtviaioa  racaotly  can- 
ductad  aa  intarnal  audit  on  agant 
complianca  with  tha  guidaliiiaa  ovar  n 
26'month  pariod  that  andad  in  Fab- 
niary  197>.  Tha  raport  notad  that 
whda  tha  criminal  informant  program 
"ia  baing  kandlad  in  tubatantiat  com- 
plianca with  all  intomal  rulaa  and  ragu* 
Utiorn.**  tha  ona  major  axcaptian  had 
baa«  "tha  lack  af  a  tpadfic  ra^uira- 
mant  I  by  Aald  divkioa  managamantl 
to  dacumant  in  tha  informantft  flla  tha 
fact  that  tha  Ifrfbrmant  waa  inttructad 
aa  raqulrad  by  tha  Attamay  Oanaral 
Guidaiioaa  that  in  carrying  out  hk  aa- 
tignmanta  ha  thall  not  angaga  In  tpa- 
ofic  activitsaa." 

According  to  ona  activa  FBI  •^•ot. 


tha  omkaioai  af  thk  apaoTic  raquira- 
mMt  k  na  acddaot,  ••That's  utuaUy 
kapt  pratty  informal/'  ba  tayt. 
-Thara't  a  raeognitJan  that  iha  in- 
farmar't  gaing  to  ba  mora  productiva  if 
you  don't  tpaU  all  tha  no-noa  out  to 
him*  and  don't  taka  him  to  taak  unlaaa 
you  hava  to." 

Whita  many  baliava  that  thk  k  to 
soma  axtoat  trua,  Kavd  maiotalna  that 
"if  a  paraon  bacomaa  an  informant,  he 
knowa  what  can  and  cannot  ba  tanc< 
tionad.  Ha  knowi  that  tha  panaltiaa  for 
umancdafwd  criminal  conduct  can  ba 
revealing  hk  identity  and  pfoaecutioo. 
There  cartaialy  ara  acta  that  wa  will 
net  tolerato,  no  matter  how  important 
tha  informant  k  speciTically.  actt  of 
violence  and  major  fehmiaa,  regardleto 
of  how  deeply  the  individual  may  be 
involved  in  a  criminal  hierarchy." 

Kevel  admits  that  tome  latitude 
muat  be  given  "aa  individual  who  hat 
penetrated  the  upper  levelt  of  or- 
ganised crime,  in  order  to  maintain  hk 
cover  and  net  be  tingled  out  at  the  in- 
formant." But  generaUy,  he  tayt,  in- 
fermanto  will  not  abuta  their  ralatioa- 
thip  with  the  agency  by  committing 
UfManctioned  Crimea  because  the  reta- 
tionahip  k  the  key  to  the  comlderation 
ia  court  or  the  money  they  seek. 

A  mora  important  problem  with  the 
new  FBI  informant  management  tys- 
tem  k  that  part  of  it  involvea  the  regie- 
tration  of  all  informants  in  each  field 
ofTtce't  recocdt  syttam.  WhUe  the  lys- 
tem  k  secure  enough  that  outtiders  or 
unauthoriied  agents  cannot  get  at  the 
informatioa,  it  k  poaaibia  to  penetrate 
the  system  if  an  outsider  can  find  a  cor- 
rupt FBI  amployea. 

This  happened  In  tha  buraau's 
CeveUnd  office  in  I97«.  Geraldina 
Rabinowitt,  a  darical  employee,  and 
bar  husband,  were  convicted  of  accept- 
{fl«  more  than  $15,000  in  bnbea  from 
•rganisad-crima  figurea  to  supply  them 
with  confidential  information  fr  ^  . 
fOea.  Thaaa  fdaa  included  tha  i^mes  of 
people  believed  te  ba  informing 
against  underworld  figurea.  Mora  than 
M  pagea  of  sensitive  documents  were 
later  recovered.  The  Rabinowitiea 
were  then  ihemaalvea  "turned"  by  the 
FBI.  ta  exchai^a  for  Immunity  from 
prosecution  and  a  change  In  tdentity, 
thay  taatifiad  against  their  bfiben.  wha 
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wert  also  th«  defeodj  nt»  to  tht  murd«r 
trill  It  whkh  Uam  rutinmo 
p«ar*<l  •«  •  prot«ct«<l  pr«Mcutioa  wtt- 
n«M  in  1979. 

A  fonTMf  FBI  •gent  in  wr  MM*ni 
offict  »y«  that  If  month#  «co  it  wm 
po«f  ibit  for  tvtn  0  dtflcal  work«r  to  |o 
rtfht  into  th«  informant  TiIm  4nd  r»* 
tn«v0  not  only  ccnfHtontMl  infoniM- 
tion  but  «]«o  an  in/ofnunt'i  Mcurity 
codt.  "BacauAa  4v«rythinc  wta  cf»M 
indextd.-  th«  *i-af*nt  Myi.  "anj  all 
iht  cro«»<in<Uc«a  war*  wi<ta  npuK  aH 
you  n—dsd  waa  th«  coda  and  ywi 
could  fa  to  tha  rda*  and  fwh  out  tW 
nama."  Ha  addt  that  at  tha  tima  "any* 
body  could  brMk  tha  tytnbola  tfiaC 
thay  gava  to  tha  informanli.  It  wai  a^ 
patltnf." 

AssMtant  Oiraoar  Kaval  fayt  that 
now  tha  informant  niing  lyvtam  hM 
;>«an  rtvUad  "w  that  tnfomanc  filai  mi 
and  of  thanwalvaa  will  not  ravaal  tkA 
tdantitjat."  But  ha  adnuti  that  1«  tlia 
pait  tha  namat  wara  not  tacurt  ba- 
c«u4a  of  -a  ganafal  Uuity  withia  tW 
fiald  offlcat.  Informant  fllaa  wara 
tockad  up  but  accaM  la  than  WM  nat  M 
carafuJty  tcnitifluad  and  coatrollad  [m 
It  should  hava  baan].  Wa  naw  faal  that 
tho  likalihood  of  yanalratioa  of  tha  Km 
it  tubttantially  raducad*** 

Ona  activa  FBI  agant  witk  Mora 
than  tan  yaan  axparianca  Myt  that 
'infofmant  AIm  uaad  to  ba  kapt  om 
opan  fhalva*.  If  t  wara  tupar-€uriau« 
•nd  alto  corrupt  and  wantad  ta  find  out 
information^  I  could  coma  up  witk 
quita  a  tot.  But  now,  if  you  ga  in  thara 
and  ara  not  tha  caaa  agant.  you'va  gat 
to  log  it  Thara  ara  mora  cantrob  now. 
Thaf«  trua." 


M  ft  MpraaaMtettf*  af  M  Arak  aMk« 
Md  9ff«vlda«  M«al«l  laallMMy 
■Mil— <  twa  CiBgriiiMw  wW  wara 


Tka  nvu  fadMral  Mtar  agaocy,  tha 
Drug  Enforcamant  Admtniit ratio* 
(DEA).  kaap*  cantral.  computaruad 
racordi  of  informaott*  namaa  and 
autu*.  Tha  DEA  hat  atoo  had  problaim 
kaaping  its  racordd  lacura.  In  t97t. 
spactal  agant  Paul  Lambart,  ona  of  tha 
agency's  computar  programmara,  and 
ratirad  agant  Oaorga  Gittd  wara  both 
convictad  of  staaling  ii^ormalioo  froM 
tha  DEA  computar  and  sallii^  it 

Tha  DEA  bacama  suspicioua  of 
Girird  aftar  a  privata  invMtigator 
namad  Jsmaa  Bond  laamad  that  coitfi* 
denttal  DEA  filaa.  including  tha  namM 


of  informaat*.  wara  batne  sold  to 
Bostanaiaa  dafanaa  attomayt.  Bo«d, 
aftar  baing  praaobad  protactiori  and  a 
iMw  idanttty.  want  la  work  for  tha 
DCA,  Ha  succaadad  in  punhaaing 
from  Ofrard  phony  Informatioa  that 
had  baan  plantad  in  DEA  filaa.  Tha 
laak  waa  tracad  to  Lambart  who  waa 
vidaatapad  staaling  information  froM 
DCA  niaa.  Lambart  WM  paaaiiv  tha  1*. 
formatKM  an  10  Gtrard.  who  WM  saUIw 
ft  to  tha  hi^haat  Mddar. 

Tha  poasibiUty  af  such  ImM  k  a 
parsistant  proklam  far  tha  DBA, 
which,  liba  moat  narcotk*  aganciaa.  ra- 
liM  haavily  on  informaati  —  in  thia 
caaa,  a  natkmwtda  natwork  of  thaM. 
But  bacauaa  of  tha  huga  sums 


iim)»y  involvad  in  DEA  caaaa.  and  ba- 
cauaaof  tha  nrcaaatty  of  making  avail- 
abia  to  all  agaots  information  on  na- 
tional and  intamational  dnig  traffick* 
ing*  a  cantral  informant  fila  muat  ba 
kapt,  DEA  offkiala  My. 

Spadal  Agant  JaniM  Forgat  wha 
participatad  in  tha  invattigatian  of 
Oirard  and  Lambart  and  tattiflad 
againat  tham,  Mys  that  tha  DEA  hM 
takan  atapa  to  inaura  that  thia  kind  of 
aacurity  braach  can  navar  happan 
again.  ''Tha  conputar  sacurity  prac* 
ticM  ara  conatantly  batng  raviaad,"  ha 
says,  and  suggaali  that  aganls  saaking 
information  from  DEA  camputars  muat 
now  aatabiish  tfaair  "naad  ta  know^  ba- 
fara  batng  alk>wad  accaM.  Askad  about 
othar  procaduTM  ta  protact  informanli' 
idantitiaa,  Forgat  rapiiad,  Tm  nat 
iaing  to  My  any  mora." 


 ..-^  that  hM  attamptad 

to  aiart  adnunistrativa  control  ovar  ila 
Ubrmant  systam  is  tha  Naw  York  City 
Miea  Dapartmant  Tha  dapartmant 
■aw  hM  a  cantral  ragistry  of  inform 
Mams  in  ilB  Intalliganca  Division.  Pra- 
canct  suparviaon  ara  alao  kapt  battar 
lafarmad  about  datactivM*  raUtiop. 
ships  with  ittfarman  than  thay  uaad  to 
ba.  IW  naw  aystam.  lika  sa  many 
othar  rafarMs  in  Naw  Yark,  rasultad 
froM  tha  Knapp  Cammisaion  and  ra- 
lalad  invastigatiom  that  ravaalad  par- 
vaaiva  corruptkm  in  tha  dapartmant 
Tha  moat  sarioua  corruptkm  wm  tn  tha 
cantral  and  pradnct-laval  narcotics 
uohi.  DatactivM  in  thosa  units  wara 
accuaad  of  uaing  narcatics  and  monay 
coaTiscatad  in  raids  or  poUca-run  ai* 
toctkm  schamM  to  diractly  pay  infor- 
mants for  thair  halp.  Thay  wara  aba 
aocusad  of  maintaining  ralationshipa 
with  criminala  thay  idantifiad  m  irrfbr* 
manis,  but  wha  wara  in  fact  payir^  tha 
officars  to  protact  criminal  activitiaa. 

Naw  York's  cantral  ragiatry  indax  is 
croaa-rafarancad  according  to  tha  pra- 
dnct  or  unit  of  tha  datactlva  who  rag»- 
tars  tha  infarmant  and  according  to  tha 
informant's  "araa  of  aipartiaa." 

U.  Donakl  Mom  of  tha  IntaUiganca 
Division  Mys  that  tha  systam  hM  "an. 
ablad  us  to  sd  va  a  kM  of  cdmaa.  If  rm  a 
homkida  datactiva  in  Quaans  and  Vm 
looking  for  a  guy  wha  knows  somathiiv 
about  aulomobila  thafta  in  tha  South 
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„„-Wtn,  !>«•••  SrVubiwt.  •fokt.p.noM  forth, 

to  ki»«  •>>««*•*■  "•        Jv..m.«lCrim.  Control  Bure«u*>« 
STott-runit^moroocl-forn-lIy. 

si-.^=tlr::;:Wi'S  '"crr:riN.-vo..n^- 

trt  him  »<  P-*"*:"  "^r?!  ti«»rdrnht«Km««.»rfIJ*'» 

0Mtitb«wi»»«»^^-\'12°S.  Mth.tuifKtyo«<i«»tir-«'r^» 

uwfttic^i»-^y^'"J^^i,  S^W.rtn.tioointoth.H^djI'^ 

.ylSTcIJ^STtTtt  would  cj^^    TbTowiy    ^  b^i^^*  ^ 

JhWi  offk«»  fro«  oth^ 
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part  be<au»#  both  tha  informant  and 
lha  detectiva  know  th«t  polka  dapait* 
ment  records  ar a  notoriously  insacurac 
Most  polKa  dapartmant*.  within  thair 
own  communttiaf,  ara  siavat,**  said 
Jabloniky.  -It  is  a  tiava.  You  can  walk 
mro  any  polka  dapartmant  and  it's  a 
{rapavina.  assuming  you'ra  part  of  that 
mambar  group.  And  RKMt  ofHcars, 
aven  whan  thay  da  talk,  dan't  hava 
tha  information;  not  having  all  tha 
formation^  thay  don't  know  tha  raMva 
importanca  of  what  tha/ra  talUi^ 
about."  Thia.  ha  said.  wUl  laad  la  isi' 
formation  laaks.  "You  could  hava  an 
informant  wind  up  in  soma  allay." 

Jablonsky's  attitudat  ara  achoad  h 
tha  Tucson  (Am.)  Polkc  Dtpartroat. 
Msj.  Patar  Ronstadt.  chiaf  of  ofara- 
tJons  in  Tucson,  said:  "I  think  that  tha 
only  way  that  wa  can  continua  ta  gat 
raliabla  confidantiaj  Informanls  It  if 
lhair  anonymity  ta  protactad.  And  any 
ragiitration.  avan  by  numbar,  I  think 
has  a  tandancy  lo  start  comprocnitif^ 
that  rsl lability.  It  alao  all«w«  othar 
paopla  {in  tha  dapartmant]  to  hava  ac* 
case  to  tham  and  thara  again  tha  paa- 
lability  of  thair  anonymity  baing  com- 
promisad  is  I  think  inaaasad.  You 
hava  to  daal  on  a  ona>toK>na  basis  hara. 
If  a  gu/s  a  snilch,  nobody  faala  wMk 
him.** 


.'.1 


l»«aai 


tacthfa  wfia's  iavalvad  ia  *m  kM  of 
Uiiag.  Mm  ha  gatila  firat  bM,  1m 
h«  la  hava  that  Uasaad  by  tka  praa*. 


Mfi—I—  wt  Inf ormawt  c«Mral» 


ii*c«ssarily  timid.  Admlaistrattn 
Do  tha  informant*  tharafoca  na(  ba-  liava  arary  right  ta  ooalfal  (thavj  \m- 


iong  to  tha  dapartmant?"  ha  was  askad. 

Thaf  I  corract.-  ha  rapliad.  "Thay 
do  not  balong  to  tha  dapartmant." 

*Thay  batong  lo  tha  individual  of. 
ficar?" 

"In  assanca,  yaah." 

Highar  officials  do  intarvana  in  Tuc- 


fonnaMt  ^ragram,"  aaM  JUwim  Mr. 
diractar  of  tka  Ifaw  Jmay  Dfvisiaa  af 
Cr£mimal  Jualin.  a  aCMawida  agaocy 
that  oftan  bi  coivuiictiofi  with  tha  Ntw 
J9n*y  StMUm  Folioa,  invattitataa  ar- 
gMlxad  crima  ami  labor  rackataark^ 
im  that  ttata.  '^A  lat  of  polka  admMa. 


son  if  tha  informant  wants  monay  far  tratora  4$m*t  thkdt  diat  tb^  hava  tha 

his  information,  or  if  ha  wants  to  **work  right  ta  intnsda  into  thia  sacrat  raU- 

ofT  a  baar     pravida  informatiasi  Im  tiooshlp  that  axkto  batwaan  tha  lirfar. 

axchanga  for  dafarral  of  prosaculioii.  mant  a«d  tha  lavastigalar,"  3tok  said. 

Tha  rula  on  paymant  of  informant^.  "But  ifyata'ra  gaiag  to  rua  an  aflactiva 

said  Ronstadt.  la  that  "bamcally,  na-  dapartmant  and  kaa^  h  honaat  you 

body       paid  until  tha  informatiau  hava  an  abligatiaa  to  d*  it 


has  provad  of  valua.' 

If  tha  proapactiva  informaat  haa 
baan  accuaad  of  or  •nmfd  for  a  crima, 
tha  Tucaon  polka  laava  it  to  tha  proaa- 
cutor  to  maka  daala.  "If  soma  guy  Is 
working  off  a  baaf,"  said  Ronstadt 
-that  has  to  ba  approvad  by  tha  prosa- 
cutor's  ofTica  bafora  wa  foal  with  it  Wa 
don't  maka  thosa  kind  of  daaJa  ouf- 
salvas.  Right  up  front  tha  ofTicaf  Or  da- 


"Tha  idaa  that  tha  kSatitity  of  tha 
formant  shauld  ba  kaawii  only  to  tha 
polkamait  that  tha  poUcomau  should 
ba  tatatfy  rsspoiMibla  far  daalii*  widi 
tha  infonMAt  «nd  accauntabla  to  na 
ona  In  hk  daalings  with  htm.  k  ridkul< 
oua.  And  unnacassary.  Soma  of  tha 
maat  affactiva  iavastigatois  fva  avar 
mat  who  hava  davalopad  and  omus- 
tainad  infonnams  hava  baan  guys  wha 


I  Ifca  Imsar  wm\ii^  af  wgaatost 

hava  workad  undar  vary  tight  systanM 
•f  coatral.  Tha  idantiiy  has  baan 
kaawii  to  ma,  to  tha  s^ancy,  thay  hava 
had  daariy  dafinad  sundards  to  maat 
ia  daaltug  with  tha  Informant  ^  r*. 
porto  that  had  to  ba  filad  and  so  forth 
—  Md  U  did  not  impak  at  aU  tha  affac- 
tivanass  af  tha  ralatianship.  In  fact 
what  tt  did  wti  it  halpad  communka- 
tiaoa  bstwaan  tha  informant  and  tha 
agancy  itsalf  through  tha  iiivastigator. 

Tva  saaa  informanls  high  lavat 
significaiit  infarmanis  wha  had'a  ira- 
maadaua  amount  to  risk  who  hava 
baan  ragistorad,  fingarprintad,  photo- 
graphad,  and  hava  had  to  sign  a  piaca 
of  pnpor  tv«fy  tioia  thay  got  a  nkkal 
from  tha  agancy.  And  it  hasn't  dkcour- 
•g*d  thaaa." 

Tha  Idaa  that  tha  datactiva/  infor- 
mant ralatkoship  k  simply  a  parsonal 
«nd  individual  ona  k  sooffad  at  by 
soma  admkualratorB.  **Warkk«  Mor* 
manii  k  obviously  a  davalopad  skilT 
that  can  ba  tought  toaoy  datoctivaand 
•hauld  ba  monitorad  by  hk  supanora, 
uid  Stova  Halkaly.  dkactar  of  tha 
Oaif^mia  Suraau  of  Narcatks  Xih 
forcamant  *'You*ra  baakafly  talUi^ 
about  paopla  manipuIation.'"To  argua 
that  informanto  cannot  ba  transfarrad 
fraan  ana  lavastigator  to  aMthar,  ba 
•ddi*  k  lika  Mying  that  a  aianagar 
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Officers  who  an  on  the  tahe  can  cover  up  their  faiiuie 
to  arrest  by  saying  the  criminal  was  an  informant 


from  Shell  CW  c*n"t  |o  ovar  to  O^mrti 
Motofi  and  m«n«|e.  U  you're  nuiiH' 
inr  an  >nform*nt,  which  H  what  you'rt 
•uppoted  to  do  to  fn««t  what«v«r  your 
organuational  |o«U  art,  th«a  maAag- 
inc  •  initch  i«  manaiinf  *  enitch. 
whether  you'ra  in  Matrw  or  rionda. 
The  technique*  ar*  th«  tame." 

New  Jeri«y*«  Stair  Mievat  that 
the««  prindplet  hold  tru«  not  juit  for 
afendet  itke  hi*  that  dMi  with  hi(h< 
level  organiiad  crime,  but  for  avery 
police  agency.  Inrge  and  tmall  Firtt, 
he  My*,  informant-control  •y*tems  th 
hance  an  agency**  afTtoancy.  Second, 
he  added.  th«y  reduce  the  poeaibUity  af 
corrvptjon  and  a**ure  that  a  conaiatant 
■'*Undard''  i«  followed  whan  polk*  are 
Inclined  to  overlook  •  *u»p«ct'*  cnmaa 
in  etchange  for  information. 

It  i«  the  lattar  practice  that  k  moat 
relevant  to  the  daily  etparWnc*  tt 
mo«t  detective*  and  patrol  ofTicara. 
While  mo*t  officer*  who  daal  with  tn- 
formanu  pride  themaalve*  on  thair 
ability  to  get  inform«tK>n  from  tham  at 
a  minimum  coit,  Stetr  and  other  advo- 
cate* of  admtniitrative  control  My  that 
even  veteran  dt tectiva*  can  b«  connad 
and  manipulated  by  vetaran  informara, 
and  th*t  for  thi*  reaton  aoma  io^ 
from  tuperviiori  i«  pf  udant. 

The  ba*ie  fact  to  remamber,  it  ia 
pointed  out.  i*  that  moat  informar*  ar* 
not  nice  people.  Lawrence  Hemnanii, 
a  former  aiiiitant  U.S.  attorney, 
former  proaecutor  in  Manhattan  and 
now  a  defence  attorney.  obMrvad; 
"Someone  who  gaU  caught  for  tha  Tirat 
time  —  My  a  mufic  producar  who  wa* 
aelling  cocaine  to  mu*tcians  — >  all  he 
know*  to  give  up  to  the  police  i*  maybe 
hi*  own  cuitomer*  and  hi*  one  »ouree, 
who  might  have  given  him  up  in  the 
ftr*t  place.  Very  often  your  nicaat 
people  are  the  people  who  are  leait 
able  to  cooperate,  bacau»e  they  know 
the  lea*l.  So  ai  a  ra*ult  law- 
enforcement  agents  end  up  making 
pacu  with  people  who  very  often  have 
been  career  criminal*,  apprehended  or 
not  apprehended." 

"Informants  are  paople  who  have 
conflicting  intare*ts  In  dealing  with  law 
enforeem*nt."»«id  Steir,"They  may  be 
afraid.  They  may  want  something  from 
you  and  want  to  giva  a*  little  as  poesi- 
ble  to  get  it<  Their  loyaltie*  may  be 


coonicting.  Thay  may  not  Uke  soma  of  poet.  Wa  go  in  the  houie  (where  the 

the  paopla  the/ra  giving  you  ioforma'  *uipect  wm  said  to  be)  and  there's 

tion  about,  ^t  they  may  like  others  drugs  there  and  tha  homicide  man 

and  want  to  prttact  them.  The  infor-  picks  up  the  drug  and  looki  at  it  and 

mant  is  a  complicated  pmor^Iity  and  My*,  'Well,  you  know,  now  rve  got  to 

the  cop  who  deal*  with  him  baa  got  to  know  whera  ba  is.'  And  the  person  jutt 

under*tend  that  parsooality  and  over-  told  him  and  there  wa*  no  arre«t  made 

cocne  whatever  raoirtance  there  may  for  tha  drugs.  I'm  sitting  there  Mying  to 

W  to  participating  in  a  carefully  myMtf, 'Hmmm.' but  at  that  particular 

supervised  informant  prot»»m.''  point  in  time  the  murderer  who  had 
killed  paople  wa*  worth  mora  than  tha 

Tkm  BMt  MUMS  pnkhm  for  the  drugs.** 

detective  is  that  be  is  laiatimM  too      Chief  Parson*  paused,  then  added. 


anxieus  to  •vartoak  an  ta/enmuM's 


"You  may  have  chiafs  tell  you  that  that 
never  happtm,  but  Fm  telling  you  that 
it  happens  every  day  in  this  country  a 
tbouttnd  times*" 

In  fact*  other  chiefs  also  admit  that  it 
happena.  "Katurally  the  problem  all 
administrators  accasionally  have,"  uys 
Insp.  Charles  Light  of  the  Morali  Di- 
viaioa  aC  the  Washington  <D.C.)  Police 
Department,  "is  that  the  investigator 
may  fall  In  lave  arith  the  informant 
Not  physically  or  anything,  but  he 
tfunks  that  that  informant  will  keep 
Um  in  good  cases.  Ha  may  identify 
with  him  to  a  certain  extent  and  over* 
look  his  shortcomings." 

Light  dtas  the  example  of  an  inves* 
tigator  in  his  own  police  department 
several  years  ago  who  "would  do  his 
t  best  la  get  caaa*  dropped  for  one  par* 
I  titular  informant,  a  houMforeaker,  be- 
r  cauM  of  the  good  information  he  pro- 
5  vidad  him.  He  had  developed  just  a 
f  real  liking  for  the  man,  even  though 
i>  the  guy  probably  should  have  been  in 
>U." 

Konstadt  of  Tucson,  though  he 
adheres  to  the  belief  that  the  detective 
should  "own"  the  informant,  admiu 
that  some  detectives  sometimet  be- 
come a  littia  too  posiessive.  "Some 
crime*.  James  Parsons,  superintendent  yaars  ago,"  ba  Mid.  *thare  was  a  nar« 
of  police  in  New  Orleans  and  formerly  cotia  dick  hera  in  Tticson  whose  inttch 
chief  in  Birmingham.  Ala.,  is  candid  on  was  rounding  up  partners  to  commit 
this  point  His  own  robbery  unit,  he  crimes  and  the  dick  ananged  always 
Mid.  "is  notorious  for  walking  into  far  the  snitch  to  get  away.  So  the  initch 
situations  where  their  informants  are  navar  got  burned,  but  the  detective 
using  drugs  and  everything's  in  the  wm  able  to  make  a  couple  of  good- 
house,  and  they're  not  conc»med  about  kwking  cases.  He  got  away  with  it 
that  They  dont  make  an  arrest  They  about  thraa  times,  and  than  it  sUrted 
Just  look  at  it,  and  thafs  just  another  to  look  bad.  Ha's  no  longer  with  ui  but 
nail  thay  have,  that's  just  another  prior  to  that  time  he  had  poitad  20 
break,  another  advanUga.  years  on  the  department  and  wai 

"1  wa*  with  homicide  two  weeks  ago  known  as  one  of  the  be«t  narcotic*  cop* 
and  we  were  looking  for  a  murder  sus-   we  ever  had  " 


Is  iMg,  wicMtoa  adilar  WklMakar 
nsMtiiaadiidtliilhilkir-^r-^-* 
aa  A  aaMriar  tm  tka  BmsUm.  Xa 
»Mwaad  ■tote  DapartMSt  afflaUl 
AJger  Blaa  af  ptwkUag  aaavet  Jom* 
ftaUM. 


roues  atAftUDis 
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A  similAT,  but  much  mor*  »«no«M, 
br««<h  of  th«  9tioct  of  dMlbf  with  in- 
(om*n  if  alt^f  td  to  h«vt  happ«fM<l  in 
Pnnct  0«orfM  County.  in  1967. 
Tht  d«tiilfl  wert  only  r«v««2«d  Uat 
FabnMry  after  an  mvMtifttkm  by  tb* 
Miuyltnd  Stmf  Po)ic«.  AcccrdinC 
tht  state  police  prob«.  tw  Princ* 
CeoTfet  County  o/Tkert  pUiuMd  tfa* 
robbery  of  tevere]  convenieiK*  iHorm 
and  then  induced  their  informMM  te 
recruit  known  crimlnala  for  the  jabe. 
Two  at  the  IndividuaJs  recniite^  wer* 
lubte^uently  shot  dead  by  police  offic> 
er»  who  suked  out  the  itorea.  The 
•Uke^t  teaim  were  dubbed  "dee* 
s<juade"  by  the  Waahii^;toa  preea. 

P«Ue»  ellMmla  expreee  regret  that 
sometimei  their  offlcert  mieuee  and 
overprotect  their  informant*.  But  1Mb 
generiUy  ii  not  enough  to  penuada 
tham  to  abandon  traditsonal  practkaa. 
A  much  greater  inducement  ie  the  pee- 
tibihty  of  corruption. 

Parvona  of  New  Orteena  ia  equaUy 
frank  on  tht*  ptMnL  "When  I  waa  e 
young  rookie  offcer  Im  lirmir^haMl,'* 
he  Mid,  "a  lot  of  comiptiott  waa  cov" 
er«d  up  in  the  name  of  informant*. 
There  were  a  lot  of  illegaJ  ptoce*  and 
the  offkerv  got  much  more  than  Infor- 
mation there,  and  tbere'i  ne  doubt 
about  that"  When  gambling  den*  and 
house*  of  proatitution  were  allowed  te 
continue  operating,  he  $a{d  officers 
would  explain  their  failure  to  act  by 
saying.  "We're  gettir^  information  out 
of  there." 

The  poMibility  of  corruption  make* 
It  abtolutaly  imperative  not  only  that 
an  o^tcef*!  lupervitor*  know  about  hia 
relatMnthip  with  hi*  informant*,  but 
that  the  officer  document  that  relatkNi' 
ship,  say*  New  Jtf*e/*  Edwin  Stair. 

"I  certainly  have  dealt  with  Mtua* 
tions  in  which  $  police  officer  i*  carry- 
ing on  a  relationahip  with  a  high-level 
organued  gambling  operator  end  he 
(the  ofTicer)  ia  providing  him  with  !»• 
formation  that  will  akl  the  gamUiiv 
operator  in  coivlucting  hi*  own  bu*i« 
net*.  (The  officer]  may  vary  wed  be 
out  crretting  the  competition,  which 
enhance*  businea*.  Now  in  theee  situa- 
tion* you  may  luspe^.t  that  there  have 
been  payment*  made.  You  may  evan 
be  able  to  prove  that  there  have  been 


payments  from  gambler  to  cep.  t^it  the 
defenae  alway*  t*.  He  waa  my  infor* 
mant  Ha  i*  ^ving  ma  informabon.'* 

Steir  say*  hi*  typical  raaponae  to  thH 
sutement  ia,  "Where  i*  the  Informa- 
tionr 

All  such  UifornMtioii  mutt  be  written 
dewo  in  report*  and  memoranda  and 
paaeed  m  H  superviaars.  Stek  mail*- 
uin*.  "tr  Z  can't  be  there  when  one  of 
tdy  people  1*  dealing  with  an  iitfer* 
mat,  I  ca>  >at  *»andar<*  which  M  net 
mat  can  be  *e  siA|^  of  MOM  dbd- 
pUnery  acliaM.  That  ia,  it'yew  «lMte4 


MbUanl  IntaraMl  Mm  laaarla* 

flnrtt     fntrtl  Mm, 

requiraa  tha«  to  maintain  that  relatMi- 
ship  with  a  criminal  that  reUtion*hif 
ha*  to  be  reperted  —  meetii«s  have  to 
be  recorded,  memaa  ha  vale  be  Tiled — 
it  meen*  that  an  taveadgator  can't  get 
away  wMi  ratienalixlng  ar  Juatifyit^  a 
reUtsomMp  once  he's  cau^t  by  say- 
ing, Oh  yea,  he's  my  {nformant.  The 
qmetJen  then  i*.  Where  are  the  re- 
pert*  ?  Did  you  comply  with  slaii- 
dan«*r 

Several  ywt  age  Stair  had  an  in- 
veatigatar  who  had  a  re]ation*hip  with 
a  high'level  racketeer  and  said  he 


could  get  information  from  him.  "It  wa* 
*u*pect."  aay*  Stair,  "because  I 
couldnt  understand  what  form  tht*  re- 
latiomhip  took.  I  told  him  to  go  ahead, 
but  document  it."  A  year  later,  the 
state  police  put  the  same  racketeer 
under  *urvetUance  and  photograph* 
showed  the  racketeer  end  the  inves- 
tigator together.  "We  checked  to  *ee 
whether  that  meeting  wa*  docu- 
mented." recalled  Steir.  "It  waMi't.  So  I 
Tired  him.  To  me  that  relationship  i*  so 
senaitive  that  the  inve«tigater  ab*o- 
hitely  muat  fellew  the  preacnbe4  pro- 
cedure*." 

Steir~a4inili  that  documenution 
alene  i*  not  tfie  anewer,  since  the  in- 
vaatigator  he  fired  "could  have  TUed 
hkm  repertt."  But,  he  *ay«.  "it  doe*  go 
a  leng  way  tohelp  ceotrol  that  relation* 
*M^'*  Accerding  to  Steir.  the  Iwy  to 
adniniearative  control  t*  the  regi*tra- 
tie*  ef  the  informant  with  the  depart- 
■MMC  end  strong  directive*  from  above 
*tipuleting  that  all  transaction*  are  sub- 
ject to  review. 

1f*v  law -eaferee Meal  adminis- 
trators are  a*  tough  a*  Steir.  Moat  have 
cheaen  a  middle  ground,  permittir^ 
their  detective*  to  maintain  traditional 
reiatiooship*  with  informers,  but  mak* 
ing  such  relatien*hip«  subject  to  admin- 
Mialraiivc  review. 
.  In  Oallaa,  for  insunce,  A**i*tant 
Chief  Jack  Kevtll  says  that,  in  princi- 
ple, *^  informant  belongs  to  the  de- 
partment. But  in  reality  he  belongs  to 
the  detective.  This  i*  true  because 
you're  dealing  with  the  human  element 
rhere.  Tm  talking  about  the  oCncer*. 
and  tha/re  very  po***a*ive  of  infor- 
mant*...." 

But  a  m*a*ure  of  adminietretive  ceo* 
trol  i*  mainuined,  A  maeter  log  i*  kept 
to  record  meetings  with  informants. 
Monthly  production  report*  en  infor- 
mation provided  end  case*  made  are 
filed.  Thi*  net  only  protects  the  indi- 
vidual ofTtcen.  says  Revill,  but  "devel- 
op* credityility  for  the  informant"  In- 
dividual file*  are  kept  in  a  safe  Mch 
unit  commandef's  office  end  a.  ^  Jto 
indude  the  informant's  name,  hai  aa> 
tociate*,  hi*  motive  for  informing,  end 
an  etaessment  of  hi*  credibility,  which 
usually  enuU*  venTication  by  at  least 
one  otfier  source. 
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(nfornuttMn  gleaned  from  difTereot 
informanu  tt  merfed  and  m«d«  avail- 
abl«  to  th«  entir*  d«pArtin«nt  only  in- 
formally Thit  I*  accompluhtd  through 
th«  fr««  flow  of  information  that  u  tha 
retull  of  "unit  commander*  m««tinc 
frequently  and  tht  various  invtt* 
ttfatort  aiii(n«d  to  tho««  unlti  having 
daily  contact  with  on«  anoClMf,"  sayi 
Revttl. 

In  narcoon  c«*«*.  R«vill  sayt  that 
one  rule  t$  paramount  "I  won't  twap 
one  dealer  for  two.  I  want  more  than 
two  —  and  I  want  bi|f er  dealert.  We 
can  (et  all  the  itreet  dealen  w«  need." 

The  Loe  Anfelet  Couoty  ShenfT 
Departmenft  ettitudee  on  informant 
manatement  are  more  formal. 

"Understand  that  when  we  ulk 
about  informanti,'*  tayt  Deputy  Shenff 
Roben  Edmondt.  nhey  belonc  to 
the  department  They  do  not  belonf  to 
the  individual  investtfator.  And  th« 
department  mutt  (et  the  approval  of 


the  hi|her-upe,  the  tupenor*  m  the  or- 
lanuation,  to  proceed  with  any  ar- 
rancetnent" 

Edmonda  notec,  bow«ver,  that  ed' 
ministrabve  control  jenerally  ''works 
b«ck  throufh  the  individual  deputy  to 
the  informanL  Informanti  and  tndi- 
viduaJ  ofTicert  have  a  vvry  pertonal  re- 
lationship from  the  tundpoint  that 
meet  informanta  will  not  talk  to  other 
ofTicere.  They  tnitt  the  officer  the/r« 
dealing  with."* 

Edmoode  Mid  thet  adminittretor* 
'muet  know  th«  vpeoTica  of  any  traoa* 
actioa  betwee  n  the  offk  er  and  th  e  i  nf or 
mant.**  but  addwJ  that  report!  are 
rUed  on  the  occamon  of  every  meeting 
or  contact  between  informant  and  of* 
Hcer.  "If  an  officer  U  going  to  provid* 
mon«y,  thaf  i  all  do«un«nted  — >  time, 
date,  location,  everything*"  Mid  E4- 
mondi.  'And  th«  informant  has  to  sign 
for  money  received." 

In  the  San  Jom  (Calif.)  Folic*  De- 
partment, the  general  procedure,  tayt 
Autsunt  Chief  Robert  Bradiha  w,  b  to 
upe  record  an  arrettea's  account  of  tiia 
information  or  aiaistartce  he  would  be 
willing  to  provide.  The  tape  then  goee 
to  th«  district  attorney,  who  makes  ^ 
ultimate  decision  at  to  whether  the  ar* 
reste«  wUI  b«  allowed  to  work  off  tha 
charge,  in  which  caaa  the  complaint 
will  never  b«  filed.  "You  try  to  get  th* 
guy  turned  before  he's  booked,"*  tays 
Bradshaw.  "Once  he's  booked  into  th* 
system  and  court  dates  are  set  up,  he's 
going  to  b*  at  jeopardy."  Only  th*  dia- 
tiict  attorney  can  dead*  ui  crinunal 
matters  whether  to  forgo  pros*cutioA. 

Bradshaw  Mys  his  department  hw  a 
set  of  wnttvn  guidelines  for  the  man- 
agement  of  informants,  but  admits  that 
they  are  not  alt'induuve.  The  dlaae- 
tion  of  the  poltc*  officars  remairvs  a  fac- 
tor. ""Tb*  only  way  w*  can  control 
that,"  he  My«*  *Ss  edministrabvely, 
which  come*  down  to  dispersal  of  coo- 
fidential  funds."  While  informants  in 
San  Jos*  do  not  have  to  sign  for  money 
they  receive,  only  AtsitUnt  Chief 
Bradshaw  and  the  chief  hims«lf  may 
allocate  funds  to  the  deputy  chief  in 
charge  of  the  Bureau  of  Investigation, 
who  >n  turn  mutt  approve  subsequent 
paymenu.  These  psyments  are  then 
toffcd  and  require  numbered  voucher* 
subject  to  future  audits. 


Bradshaw^s  main  concern,  he  says,  ts 
that  "you  always  have  the  fear  that  the 
checks  and  balsnces  normally  in  prac- 
tice won't  b*  as  good  as  you'd  hop* 
they'd  be.  Now  and  then  you  may  g^t  a 
real  bad  turkey  working  off  a  b««f  who 
shouldn't  be."  But  Bradiha w  believes 
this  to  be  more  a  reflection  of  the  gen- 
eral undentanding  in  the  underworfdi 
especially  amor  j[  drug  addicts,  that,  "If 
I  get  caught,  i  can  probably  work  it 
off,"  than  leniency  on  the  pert  of  police 
departmenu  and  prosecutors.  Criminal 
offenders.  h«  suggests,  undersund  the 
barter  system  all  too  well.  They  know 
how  to  hedge  their  bets  by  sUying 
abreaat  of  th*  cnmiiMl  activities  of 
their  associates  and  competitors. 

Som*  of  Bradshaw**  collea  gue*  think 
that  the  possibility  of  manipulstion  i 
ofRcer*  by  informer*  rruike*  it  necee- 
*ary  that  there  b*  administrative  cort- 
trol.  But,  given  the  pressure  on  ofTicer* 
to  clear  case*  in  any  way  they  can  a* 
fast  a*  they  can,  a  belief  in  admirUstra* 
dve  control  i*  difficult  to  put  into  prac* 
tice. 

"Criminal  informants  have  to  be  reg« 
istered  and  controlled  by  the  admims* 
tratioQt"  My*  Chief  Bouxa  of  N&v> 
neapolis.  "Thay  belong  to  the  depart* 
ment  and  ivot  to  any  individual  of* 
ficer." 

He  was  asked  whether  that  works 
out  in  prsctic*. 

"I  doubt  it."  he  Mid.  "I  don't  think  it 
srarks  out  very  well,  because  itTs  a  re- 
lationship that  relies  very  heavily  on 
th*  personal  aspect." 

BouM  collected  hu  thoughts  mo- 
mentarily, then  added,  "What  you're 
doing  is  talking  about  on*  of  the  great 
tensions  in  taw  enforcement,  the  ten- 
sion batween  efficiency  and  leg»lity." 

The  issue  of  control.  Mid  Boura,  ha* 
not  yet  been  resolved,  but  it  come* 
down  to  having  "commanding  officers 
who  are  willing  to  maintain  the  confi* 
dentiality  of  the  process  and  the  secu- 
rity of  informants,  but  who  irutst  on  a 
rigorous  documentation  —  that  the  of* 
ficer  U  going  to  go  through  a  tightly 
documented  proceM. 

"I  think  itT*  absolutely  essential  that 
any  administrator  be  prepared  to  put 
whatever  the  informant's  doing  m  writ* 
ing,  and  if  he's  not  willing  to  put  it  tn 
writing,  he  shouldn't  be  doing  it"  □ 
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A  LEGAL  eOlBE  (F  CARDS 

by  Albert  M.  RoscnbUtt  and  Juli«  Carlson  Rosenblatt 


Now  AND  AGAIN  It  w  beard  Uut 
tht  American  criminal  baa  « 
monopoly  on  tbe  Uniied  Stale* 
Constitution.  Day  after  da  jr. 
tbe  public  aecs  tbe  (uiltjr  act  free 
tbrou((b  legal  proccdurea  wbicb  tbejr 
do  not  underatand.  but  wbicb,  tbejr  are 
told,  have  aometbinf  to  do  witk  aom*- 
one'a  coD»tItutiona]  rtgbla  bavisf  been 
vIoUird. 

At  iu  b«ti»,  tbe  ComtUution  i«  blind 
to  differnKw  between  people,  tta  pro> 
tertiOM,  ineludinf  the  Fourth  AiMiid' 
ment'a  (uarantet  a|almt  unreasonable 
aea rtbca,  apply  alike  to  tbe  youn§,  the 
old.  the  poor,  tbe  rich,  tbe  honest,  the 
wicked.  But  things  have  taken  a  cu* 
nous  turn.  In  order  to  see  to  it  that  the 
Fourth  Amendmeat  is  honored,  the 
United  States  Supreme  Court  has  de- 
creed that  anyone  cau|ht  with  incrimi- 
nating evidence  ia  authorised  (and,  in* 
errasinicly,  eipected)  to  ciy  out  that 
tbe  evidence  not  be  used  against  him 
because  be  waa  unUwfuIlx  searched. 
The  trial  court  must  entertain  tlie  claim 
c%en  though  the  claimant  majr  b«  un> 
deniably  guilty.  Evidence  obtained  un^ 
lawfully  must  be  thrown  out,  and  tbia 
is  the  essence  of  the  eiclusionary  rule. 

M  DMUhf$$  C0»nir.  Nrw  Y*fk.  Jtdis  Csrf. 

K»ttmhi«ti  ii  m  httU^tt  writrr  md  /sr* 
Mtf  ^$rtM4t7  pflttt*r  at  Vitae  OtUgt. 


Tbe  doctrine  was  Brst  promulgated 
in  federal  courts  and  then  eipanded  by 
tbe  Warrea  Court  in  1961  to  embrace 
every  state  and  local  criminal  court  in 
tbe  land.  It  waa  beraldwl  aa  the  en- 
lightened solution;  it  waa  repudiated 
in  England,  it  U  ualque  among  tbe  na^ 
tions  of  tbe  world.  It  does  not  work. 

In  ■  free  aociety,  tbe  government 
owe*  iu  ckiien*  freedom  from  crime 
as  well  as  freedem  from  govemmeotal 
intrusion.  Both  criminal  activity  and 
police  power  threaten  individual  liber- 
ty,  ud  tbe  balance  between  the  two  ie 
delicate.  It  waa  thought  that  occasional- 
ly rtleaatng  a  lawbreaker—*  short* 
term  injustice— wouM  bring  about  tbe 
higher  j  uatlce  of  balance  between  tbeie 
opposing  fonm.  It  haa  not. 

The  eiduslonary  rule  waa  bom  out 
of  concern  for  cillaens'  right  to  privacy, 
according  to  tbe  theory  that  an  errant 
police  officer  is  ^'punished**  by  being 
made  to  stand  by,  helplessly,  and  watch 
bta  catch  thrown  back  into  the  sea.  Tbe 
rule  forbids  tbe  use  of  any  evidence 
obtained  by  police  who  violate  consti- 
tutional standards,  according  to  the  in- 
terpretations of  the  Supreme  Court  and 
lesser  judiciary.  The  ulnted  erideoee, 
however  reliable  it  may  be,  is  *^up< 
pressed**  from  prosecutorial  use,  so 
that,  in  most  caaes,  guih,  though  ae- 
kiwwledged,  nay  not  be  proved.  There 


ia  a  concrete  physical  reality  about  a 
machine  gun,  a  corpse,  or  a  kilo  of 
heroic.  Yet  la  countless  prosecutions 
tangible  evideiKe  is  routinely  eicluded, 
in  furtherance  of  tbe  beh'ef  that  through 
suppression  of  an  ill  gotten  truth  a 
higher  truth  will  emerge,  in  tbe  form  of 
a  more  nearly  perfect  l^al  system. 

Ironically,  if  tbe  police  aearch  some- 
one unlawfully  ajod  turn  up  nothing, 
the  victim  of  the  search  6nds  no  solace 
in  the  exclusionary  rule.  A  lawabiding 
citisen,  baraaaed  by  unreasonable  in* 
trusions,  cannot  redress  his  grievance 
through  tbe  suppression  of  evidence, 
for  there  is  none.  V^liether  or  not  tbe 
scale  bis  actually  tipped  in  faior  of 
the  criminal,  that  is  tbe  way  many 
people  perceive  it. 

Americana  Increasingly  feel  under 
si^e,  with  too  many  remaining;  fearful 
behind  locked  doors.  Few  if  any  dti- 
aens,  however,  would  trade  the  fear  of 
going  out  at  night  for  the  dread  of  tbe 
midnigltf  knock  on  tbe  door  from  the 
police.  Although  we  may  seem  to  be  a 
lon(  way  from  the  police  state,  t«e  must 
be  ever  mindful  of  the  danger.  Tbe  ei. 
clusionary  rule  waa  desifned  to  keep 
such  oppression  at  bay« 


Lcr  us  LOOK  at  the  rule  in  ac 
tion.  police  office  n,  on  patrol, 
see  two  masked  n>en  flee  from 
a  jewelry  store  in  an  uniden* 
tified  late  model,  light<oIored  car. 
The  officers  approach  the  premisea  and 
see  the  proprietor  on  the  floor,  bound 
and  shot  dead,  his  display  case  ran- 
sacked. No  witrtesses-  SeversI  houn 
later,  in  a  neighboring  town,  other  po< 
lice  alerted  to  the  crime  aee  two  men 
traveling  s  |]ule  too  slowly  in  a  light- 
colored  car.  They  stop  the  car  and  is- 
quire.  The  answers  are  unhelpful  With 
only  their  intuitioa  to  rdy  upon,  the 
policemen  search  the  car  and  6nd  the 
stolen  merchandise,  the  murder  weapoi. 
and  the  masks.  Arrested,  confronted, 
a*d  told  of  their  rights,  the  suspects 
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(onttM  to  robbery  xnd  to  murder.' 

.Vct^tthctcM.  they  will  go  free,  Thm 
tcar<^h.  dnpile  lU  empincal  mcccm. 
wouki  be  held  uncomlitutional  in  the 
«pim«n  *>l  ino«t  American  courts.  No 
evidence  re$uhin^  from  it  coutd  be 
ufed  iA*if»t  iSc  erimiiulf.  The  inex«ct 
j.u'f'Mion  of  a  police  officer,  however 
*ilidate<J.  »  no  proper  yardstick.  No 
»earch  may  ever  be  justified  by  what  « 
turai  up  The  confcMiom.  too.  must  b« 
i/nored.  for  ih^-v  were  the  product  of 
an  improper  arrest  and  a  confrontation 
with  "itt^ally  ^ized  evidence" 

A«  jnother  example.  Singer  telb  the 
polvcr  iKal  Moran  has  a  »to!en  revolver 
hidden  »n  hi>  apartment.  The  po|Ke 
^et  *  court'ordered  Karch  warrant 
ana  N<iie  the  >tun  exactly  where  Singer 
«aid  >t  wa<  Thw  sort  of  thing  i»  rou- 
tine tut  often,  in  spile  of  the  correct- 
ness of  the  information  on  whwh  the 
warrant  was  based,  the  warrant  will  be 
♦trufk  .Iwwn  and  the  evidence  excluded, 
if  the  HjrranI  Is  signed  without  "prob- 
a!.*e  •  iu«e  "  Hiu  means  enough  proof 
to  CK.nMHce  a  reasonable  person  that 
the « riminal  evidence  u  at  the  place  to 
tie  i<'jr<'hed.  if.  t"  presenting  the  proof 
to  the  migulrate.  the  police  om>t  men 
lion  of  how  Singer  knew  he  was  right, 
the  search  will  be  nulliBed. 

The  paradox  of  the  exclusionary 
rule  »«A«  described  sardonically  by  tlie 
Utr  John  Wigmote.  dean  of  the  North' 
««e«te{n  I  nnersily  Ljw  School  and  the 
authur  of  the  leading  ttratises  on  the 
Lt««  ..f  evulence  •*Our  ««ay  of  support- 
(he  Comlilution  »  not  to  strike  at 
the  {H^hce  ofFxer  i«ho  breaks  it  but  to 
let  <A  nomel-od)  who  broke  some* 
thin;;  #-I«e  " 

%e  cannot  lay  that  the  rule  was  im« 
po^t  upon  the  siaira  >n  order  to  eon^ 
\rtt  irrationality  into  a  national  policy, 
por  can  we  sav  that  it  has  served  n'> 
puip(«e  That  It  has  turned  out  rather 
b^dtv  i«  not  a  *trike  against  the  W«r' 
rrn  Court  so  much  as  it  b  an  outgrowth 
of  Implications  which  Mere  not  then 
forrsrrn.  Prihapa  they  should  have 
been  the  Court  was  warned  by  some 
of  il4  oMn  dissenters,  but  the  misstep 
ocrurr^l  m  the  launching  of  a  social 
ei|ietiment  bold  and  nohle  as  it  was 
whtrh  did  n^t  fully  take  into  account 
the  diMncI  I  nations  of  both  police  and 
criminals  to  be  deterred  by  hollow 
threats. 

Deterrence  by  punishment  u  expe« 
ncDced  m  all  forms  vf  human  endeav 
or.  A  fhild  is  warned  not  to  p^ay  with 


6re.  fie  trie*,  experience  p«in.  th«» 
desists.  If  anyone  t»  to  be  deterred  from 
doing  anythin^^he  police  from  mis- 
beJbavior  or  the  criminal  from  his 
crime— the  punishment  must  be  swift 
and  certain,  aa  well «»  sufficiently  p»in- 
ful  to  counterbalance  the  more  imme> 
diaie  reward  of  the  proscribed  act. 

Applying  cha  deterrence  hypothesis, 
the  Court  thought  that  release  of  a 
criminal  was  a  aufficientiy  pamful  con 
sequence  of  an  illcgJ  search.  Bui  the 
pumshment  impoaed  by  the  release  of 
a  mugger  doe*  not  )oIt  the  police  so 
much  aa  il  does  the  next  victim.  The 
cop's  hand  is  not  burned  by  the  fire, 
his  palm  u  slightly  singed  as  the  candle 
u  rxtinguuhed  and  the  room  darkened. 
The  simple  truth  w  that  police  brass 
rarel)  punish  or  otherwise  discipline 
ofBcers  who  are.  lo  their  way  of  think- 
ing, guilty  only  of  high-minded  ctu- 
berance.  Vl'ith  the  quarry  sacrificed, 
they  feel  that  the  duappointed  police- 
rr.an  should  not  be  set  back  further, 
but,  if  an)lhing,  consoled  or  promoted 
for  hu  thwarted  civic  efforts.  The 
disposition  of  the  case  matters,  but  is 
not,  typically,  the  ultimate  police  cri 
tenon  ft  u  the  arrest  and  the  main- 
tenance of  police  professional  standards 


that  count  for  respect  and  advance* 
ment  If  the  courU  want  to  throw  out 
cases — well,  that's  their  busincM 

Withsupreme  irony. those  who  pooh- 
pooh  the  deterrent  effect  of  punbh> 
ment  on  criminal  activity  are  Ae  first 
to  exalt  it  as  a  device  to  curb  police 
misconduct.  But  if  the  threat  of  prison 
does  not  deter  chle\es.  how  may  police 
misconduct  be  stemmed  by  such  im 
personal  penalties  as  the  judicial  db 
missal  of  cases?  Both  failures  have  a 
point  in  common  the  sanction  u  ei 
ihcr  absent  or  blunted  lin  the  case  of 
the  police)  or,  in  the  case  of  criminals, 
delayed,  diminished,  or  dertied 

Dtlaytd,  Constitutional  exclusionary 
battles  invohe  judges  in  the  adjudica 
lion  of  pretrial  contests  which  hav* 
nothing  whatever  to  do  with  guilt  or 
innocence.  Cuilc  is  assumed  The  de 
fense  attorney  exhorts  the  court  to 
throw  out  a  case  solely  because  it  is 
composed  of  tncrimtnaiing  evidence 
claimed  to  have  been  improperly  taken 
from  his  client's  pocket,  house,  or  car 
Hours,  days,  and  sometimes  weeks  niay 
be  spent  on  even  one  such  claim  Court 
calendars  are  bloated  with  hearings 
aruing  out  of  an  obsession  with  pro- 
cedure in  which  guilt  or  Innocence  is 
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A  LECAL  movsr.  or  caxps 

trrelerftnl;  for  ti»«  «du»ioiury  nfT 
exclude^  of  tH  th^^J^  the  troth  itMlf. 

DimUtisheJ.  Unturc  of  the  noMMil- 
■bilttjr  of  a  tearch  wirrto(«  of  the 
giUljr  of  a  March,  or  of  the  truthful- 
n«M  of  iu  avowed  cireuAtUooc*,  tha 
prosecutor  often  finds  it  expedient  to 
Urr.ain  with  the  defem«  despite  ua- 
erring  proof  of  fuilt.  The  polk*  aeue 
■n  iVegtHj  poHwicd  gun;  when  the 
defrndanl  claimi  it,  he  geu  i  dvcount 
in  culpabilitx  because  there  Is  i 
shadow  over  the  seizure. 

DtnUd.  If  the  shidow  is  too  long, 
the  proof  is  suppressed  eotireljr  under 
the  rule. 

Of  course,  offenders  ire  sometiiDct 
csughl  snd  jsiled.  Yet,  the  rule  operates 
even  for  them  whh  freaVish  incon- 
sistency. Bumhk  and  Dodger  un  caught 
coinmilling  a  burglsry*  Bumble  goas  to 
prison  because  his  convicttoa  it  •oESd' 
how  free  of  constitutional  or  legal 


while  eroding  self-respect  within  the 
profcMioo.  lit  most  criminal  cases  there 
are  now,  «o  to  speak,  two  accused:  the 
defendsnt  and  the  poUc«.  To  have  every 
move— especially  those  Uken  in  good 
fsith-»<hallen|^  examined,  and  often 
condemned,  create*  IncakuUbU  dam- 


not  challenging  the  means  by  whic^ 
the  police  got  the  weapon. 

Wedgewood  pleads  guilty  to  bur- 
glary, sdmitting  a  break-in  and  the 
theft  of  a  revolver.  On  appeal,  his  coa. 
viction  is  reversed  when  «  higher  court 
finds  that  the  police  \ioUtcd  kU  nghu 
•ge  to  police  morale  and  to  public  per-  in  searching  him  and  retrieving  the 
ceptions  of  law  enforcement.  ^olen  gun  without  prior  Juilification. 

Because  the  public  does  not  fully  un-    His  plea  of  gulky  does  not  bir  his 
derstand  ihe  exclusionary  rule,  a  victim    challenge  or  his  release, 
will  sfe  only  the  outrageous  release  of       Enoufb.  are  reaulu  which 

h»  assaiUnt,  and  may  very  well  as-  only  legalisU  can  fathom.  And  therein 
some  that  someone  was  p*id  off.  Either  the  nib.  Surely  a  rule  of  such  pre- 
way,  the  eneawg  anomie  infecto  the  found  social  dimeiwiorw  ,houId  spring 
public,  ^ith  an  air  of  resignation  from  aomelhing  closer  to  social  con- 
tinged  wafa  fear,  the  victim  of  crime  sensus  fhan  to  judicial  or  legs!  dislsc- 
acquiescea  to  his  lot  with  scarcely  a  tic.  It  is  mistakenly  assumed  that  these 
thought  of  recourse.  "Why  contribute  r<»ults  are  somehow  mandated  by  the 
mterminaMe  hours  as  a  witness  against  Constitution.  The  Fourth  Amendment 
a  cnmrnal?  he  reasons.  *'He  will  only  condemns  onreasonible  searches,  but  it 
he  nght  hack  on  the  street  to  taka  re  doe9  not  decree  that  insuk  he  .dded  to 
«* ws  Dodger  is  luckier •  he  is  soruM     ''^^  •       '^]'"  P.'"*  """"       "'y*  P""'*^  ^  ■^'O'^^^ 

by  Ihe  exclusions^  ro^^^  "  ^^ 


viewpoint  of  the  two.  there  is  much  to 
be  learned  from  this.  One  would  like 
to  think  that  a  potential  offender  per- 
ceives some  cause  and  effect  between 
crime  and  punuhnxnl:  the  teachinp 
of  deterrence.  But  that  b  by  no  meatw 
the  lesson  learned  by  the  participants  or 
by  the  person  contemplating  a  life  of 
crime.  The  Inescapable  conclusion  is 
that  going  to  jail  has  lesa  to  do  with 
getting  caught  than  with  the  fasttdious- 
ne»s  of  some 


JL-^d 


VKinc  THC  196QI  And  early 
i  I97(W,  dilBcuIt  cases  arose  in 
f  which  it  became  necessary  to 
develop  the  rule  with  logic 
and  consistency.  While  each  ex'xfMton 
of  the  Irrational  doctrine  may  have 
been  tnlcrnally  consistent,  the  sum  of 
the  decisions  wss  irr^itional— like  the 


of  the  acknowledged  nuilefictor.  Lack- 
ing an  efficient  legislative  scheme  by 
which  citixens  could  he  guaranteed 
their  Fourth  Amendment  rights,  the 
Supreme  Court  chose  the  exclusionary 
rule. 

The  extraordinary  irony  of  that 
choice  ia  that  under  the  reasoning  of 
the  rule,  the  coovictions  of  Skinner, 
Rust,  and  Wedgewood  would  he  fully 
intact  if  the  searches  were  conducted 


muJkv3  .«.i™n  '"^        .mmetry,    by  «iy  nonpolice  member  of  the  pop- 

ri7Jr..^"P'***^        •  0"  q"!^i  Hera  i.    uUtion.  ThTrula  doe.  not  sour  t£ 


aible  ccurtroora  procedures. 

While  intended  to  curb  abuse  of  po< 
lice  power,  the  exclusionary  rule  has 
opened  up  a  whole  new  field  of  police 
muconduct*  perjury.  Police  officers  wio 
testify  at  supprtasioo  hearinp  have 
sometimes  shown  a  remarkable  facility 
for  adjusting  facu  to  fit  the  court's  con* 
stitultonat  sensibilities.  The  bad  cop, 
knowing  that  he  acted  arbitrarily  in 
pulling  the  heroin  out  of  his  UrgaC'a 
pocket,  testifica  that  in  fact  no  search 
was  conducted  but  that  the  defendant 
"dropped**  the  drup  to  the  ground 
when  approached.  "Dropsy**  is  a  has* 
tard  legal  phenomenon  bom  of  cyn< 
icism,  and  growing  in  importaiKa  with 
each  triumph.  Occasionally,  however, 
there  is  a  true  dropsy  case.  To  the  eal< 
lous  prosecutor,  there  ii  no  nead  to 
differentiate;  to  the  virtuous  prosacu- 
tor,  it  is  an  added  quandary. 

Moreover,  the  rule  has  umished  the 
reputation  of  the  consci'e&tioos,  hoaeat 
policeman  in  the  eyss  of  the  public. 


a  sampting  of  further  oddhias,  baaed 
upon  actual  decisions. 

Skinner  is  charged  with  posaeasion 
of  a  switchblade  which  the  state  police 
had,  undeniably,  found  concealed  on 
hia  person.  He  blames  the  police,  tea* 
lifying,  at  a  pretrial  auppreasion  hear* 
:njg,  that  they  took  it  from  him  in  vi- 
olation of  his  constitutional  righu.  The 
court  disagrees;  he  doea  not  walk  free 
but  is  put  on  trial,  at  which  the  proa- 
acution  auat  estsblish  that  the  defen- 
dant had  the  weapon.  The  aUte'a  at- 
torney is  forbidden  to  ao  much  as  hint 
to  the  jury  that  Skinnar  hinMelf  swore 
that  the  police  took  it  from  his  very 
person.  At  the  Jury  trial  Skinner  doea 
not  teatify  and  his  attorney  nay  sue* 
osasfuDy  convinoa  the  jury  that  his 
client  never  had  the  Lnife: 

Rust  is  arrested  on  a  weapona  charge. 
He  is  convicted.  Hit  guilt  is  not  qoea* 
tioned  by  an  appeals  court,  but  it  none- 
thdeaa  overtuiM  hia  conviction  because 
it  marb  kk  lawyer  incompatent  for 


sour  the 

fruiu  of  a  private  citisen's  search;  it 
blocks  only  those  convictions  which 
flow  from  had  police  searches.  Of 
course  the  cititen  who  searches  an- 
other person  risks  both  a  lawsuit  and  a 
bloody  nose,  but  the  evidence  he  draw* 
is  at  least  permitted  to  he  of  some  use. 

AO  of  thb  leads  one  to  suggest  that 
the  question  of  police  searches  he  re- 
examined.  Naturslly,  there  must  he  an 
institutionalixed  procedure  of  complaint 
and  recompense  for  those  whose  pri- 
vacy is  unjustly  shattered,  but  not  if  it 
allocates  <Usproportionate  windfalls  to 
the  fuiky  and  nothing  to  the  innocent 

At  present,  courts  which  routinely 
deal  with  challenges  to  search  warranU 
are  reluctant  to  release  offenders  who 
argue  that  the  danuing  evidence  was 
•eiaed  under  h  faulty  warrant  In  order 
to  •'save**  the  warrant  which  gave  up 
a  corpse,  jadgce  will  sometimes  engage 
in  tortuous  l^al  sophistry,  while  righ* 
teously  suppreaaiog  the  gram  of  mar- 
ijuana aeiaed  under  a  ocmparably  defi- 
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oeolwarr«.TLTh«ii«ill»»ja»Mt  •( 

^iW  Wy  .  JtiV 
when  to  'mm  a  puticvUr  •mnk  wu- 
rMt  If  tW  wMr«i*  »  •fpUtd  tor 
SgMid  w  f 0^1  f aitK  tlM  crinJMl  •kottU 
Mi  be  aUowW  t*  tvrm  Um  f«talu  of 
a  mt^tm**  MdcnUMUU*  co«fa- 
•ion  Into  m  mnfm  kaldi. 

The  exd«ftt«Mrr  mU  clow  »ot  A- 
tiAfuUh  baiwtM  WmAT  ttJ  malic* 
It  »bouM.lfthoHi«»*««»'™* 
if  he  Uck«  Um  Uc«I  9»vrj  to  fwd« 
tbroufh  tU  «o«t  MCOM  kfol 
Uom,  kk  Morcb  will  b«  oboiMd,  Jvt 
w  thovflt  ^  "c*^  o«t  of  t)io  vifart 
moiivMioM.  It  U  oot  M  ott  WW 
(or  an  appollato  cmsI  to  d{vi<W,  four 

thrw,  ovtf  wlMtSw  »  polko  olieor 
WW  autiwriM^  to  eowloci  a  paitlcilar 
tcanh  wkKoitf  a  wamM.  IW  poUeo 
oficer  kM  Um  omvIiUo  ^  of  do- 
cUlnf,  {»  tU  hMt  of  tU  aoMt, 
whether  hk  oMMlttct  wUl  avMiuaUr  W 
approved  by  tha  four  or  ky  tho  tkna.  ] 
If  he  mtkm  a«  odoc«l«i  ehoieo  thai 
th«  eourti  ■ujorky  doeo  not  ffafw, 
he  win  be  Judced  tho  ^fe^lef."  and 
tk«  ctmhiMl  nbo  ▼fctiaa."  VrnMot 
coo9(itutioiiaI  mkcoadiict  ibould  b*T» 
Mine  pUc«  in  thwo  aiatttn. 

CaMi  may  b«  Imafwad,  to  b«  w% 
in  wbick  tka  behavior  of  tho  polica  k 
so  contemptuoui  that  ndmion  of  tho 
iO^ottea  cridenco  k  a  MCMMiy  aaoo- 
tion.  But  where  tha  coftdoct  ie  wtrrfy 
Mvttiken,  we  oafbt  to  oonporo  o«r 
own  tefal  practicea  wiik  tboM  of  tkt 
rwl  of  iha  world. 

To  rvcomiacod  Uhiof  tW  exehieios- 
•ry  mlo  ii  net  to  advocalo  eUaaiiatlBff 
MftfMtT^  agaiMl  tbuaae  of  power. 
Ihe  choko  •bouU  oot  bo  batwocn  ro- 
prvMisa  and  what  w«  hare  now.  Con- 
•Ideratioa  of  ciTll  lawenila  aialaet  po- 
lice M^tim,  with  tho  awardinf  of 
money  damafee,  raiwa  tho  spadar  of 
tho  medical  malpractico  aioraaa,  bat  a 
workjdib  eyetem  may  bo  faehSoaed.  Wo 
can  Icarm  froai  the  expefJa^  of  oth- 
er  eminent*/  democratic  countrUe, 
EngUnd  and  Canada  for  exampfe, 
which  tno  tuch  a  »y«tem.  Tha  aohilion 
will  not  b«  limpk,  but  the  time  hao 
cone  to  Msek  a  new  way. 

The  excKwioaafy  rale  ia.  p«tkape.tho 
boldest  ezpariJMnt  in  enforcinf  diil 
bbertica  that  hao  ever  boea  launched. 
To  hare  tried  it  k  my  ■ocb  to  oar 
credit.  To  recopuae  that  it  ie  m  longer 

leoabie  will  be  area  mora  m.  ■ 
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interview  With  Wittimn  H.  \m)ster, 
Director,  Federal  Bureau  of  Investigation 

Why  the  FBI  Uses 
Undercover  Agents 


of  ttM  •Nto  fatw  •nforc«frmit 
agMcylnaiwirarto  „ 
bycrHfc«onC«|MtolHliL 


A  Non«  whoever,  TTi«  kinds  of 
cnin«s  th«  FBI  U  fivftig  high  priorilx 
to  totUy-4>rib«ry»  f«rnbl<fif ,  n«nc«ics, 
th«ft  of  t«chfiolofr,  odMr  whit«<ollw 
vioUrion»-often  requir*  undercovtr 
work.  TSey  art  «xdled  coommmI  crim.  7W  b  a 
wilting  pvtldiMnt  on  Mch  ikk,  lo  H  it  dMtcult  to  com* 
up  with  sofneone  wiiUng  to  b«  •  nulwltl  wHm  to  tht 
crime,  Bribery  ii  not  coiiduct«i  In  tht  nkUl*  of  iMi  ami 
Market  strteti. 

Undercover  operatiom.  UMaflycoupM  wUh  a  cooperat. 
tag  witntti  or  an  infomuut,  pemiM  ut  to  gat  Me  a 
criminal  apparaMi  and  stay  thwa  kwg  enough  to  fWid  out 
how  it  work*  and  who  the  playtrt  are,  Undenwver  work  it 
an  exceedingly  cott-effective  method  e(  getting  at  prob- 
kmi  that  could  not  be  solved  in  any  other  way, 

A  We  hive  fewer  than  900  agents  workteg  in  thete 
operatloo^  including  niperviaon.  That't  only  I  percent  of 
pur  total  pertoonel  reaourcea,  m  it's  not  at  if  we  wer« 
becoming  an  army  of  theipiant.  In  IMO  Mid  IMI»  we  spent 
Mme  7^  milUoo  doUart  oa  tMidercover  work,  eachirive  of 
the  agents' salaiiea. 

But  during  the  same  period,  we  recovered  thiniMrh  thtae 
operatiom  about  109  nUljMM  doBan  in  proparty.  made  over 
2.000  arrests  and  got  more  than  I.OOO  cenvictioiM: 

O  MmH  e(  gw  ertMam  e(  MM  taM  haa  lacMed  en  tte 
  kki   


la  It  prepar  lar  gw  P«  le  laet  IM  vMne  e(  emaalieMafe  w 
tfying  le  eem^t  SmotT 

A  TTiatisnotour  paepoee.Ourp«fpeaeitloiblfc)^ 
when  we  have  lends  that  lahe  ut  hilo  alla^tioiM  of  puMic 
corruption,  we  foUow  thefn--whether  it  involvea  a  stale 
i^gisbtor,  a  corniiH  Uw-enfcrcernent  oAker  or  evea 
ben  of  Congreaa.  It  would  be  wreng  for  u».-«nd  the  Ameri- 
can people  would  disapprove-tf  we  trere  to  tvra  away 
from  any  aOegation  of  pubhc  corruption  ilmpiy  becawe  of 
the  potential  for  ilaL 

Abacam  did  not  start  at  a  pubhfscofruptioatevestigatioo. 
It  started  as  an  investigation  of  stolen  art.  and  we  were  led 

iO 


by  the  corrupt  middlemen  we  were 
dealing  with  to  lawmaken  they  told  ui 
were  corrupt. 

aeineeee  a  target  e^  tnveallgageaY 

ATarget  Is  a  new  word  la  law  en* 
ibrcement,  and  In  many  ways  it  is  an 
unfortunate  word.  It  suggetb  tfut  we 
pick  out  people  and  then  go  after  them 
to  prove  they're  gmlty  of  something. 
Thit  it  never  the  caae. 

W*  go  after  allegationt  1o  determine 
whether  or  not  they're  true.  If  the  alle- 
gationi  take  us  to  a  particular  individ- 
ual. thM  he  or  she  becomes  the  lubiiect 
of  the  investigation. 

In  the  caae  of  the  employet  of  the  two 
Japaoese  companiea.  for  example,  who 
were  recently  indicted,  we  weren't  in- 
vaMfaliiv  Japanese  biMinessmen.  We 
werejuM  foUowing  leads  in  an  investi- 
mtitfa  of  the  theft  of  high  technology 

That's  been  our  approach— we  tar- 
gat  the  alleged  activity,  not  Individ- 
uals. Th*  Oklahoma  county-commis- 
sionen  casea  furnish  another  example 
ofthit. 

O  Are  y«f  apaaldng  et  tte  eentoct* 


A  Yet.  Our  agents  set  up  a  busineas 
and  by  posing  as  contractors  wera  able 
to  kientiiy  the  target,  which  was  the 
pervsaive  corruptfon  of  Oklahoma  county  ofBcials  who 
wm  demanding  10  percent  kickbacks  on  county  contracts. 
It  had  even  gone  so  far  at  to  ratuH  in  a  standard  SOM  split 
between  contractors  and  commiasfoners  for  ftctltioua  con- 
tract»-.work  that  wa«i*t  done  at  all 

Our  undercover  agents  identified  how  this  was  done  and 
then  wont  to  work  gathering  evidence  on  individual!.  Well 
over  a  hundnd  persons  have  been  convicted  or  have  pled 
guilty.  An  almost  equal  number  hr^  agreed  to  plead 
guihy.  others  are  awaiting  trial  and  still  others  remain  un- 
dtr  fcivettigation. 

a  There  to  tn  eW  aqAig,  *tvery  am  hna  Ma  prtaai-  tmn 
thara  a  daagar  ftat  ky  eflartng  a  peMWan  a  Heflr  MK  gw  r« 
ney  iaag  aa»iy  aeniaene  whe  prevteusly  waa  heneer?  Oe  yeu 
knew  tar  a  laat  M  Mieaa  eaiuM  HI  tte  Akeaam  net  eeeMMad 


A  I  am  net  In  a  position  to  say  that  the  onat  who  were 
convicted  had  committed  10  crimes  that  year  or  taken  15 
bribes  or  whatever.  I  don't  know  that 

But  reniMnber,  we  worked  through  inlkience  peddlen 
who  dkl  not  know  they  were  dealing  with  the  FBI  THey 
thought  they  were  dealing  %irith  a  sheik  and  a  sheik's  repre- 
asntaj*  wl»  were  ready  te  pay  a  lot  of  money  for  crooW 
acts.  Iheae  Idhience  peddlan  brought  the  Uwroaken  to 
die  undtrrover  agents.  And.  eacept  for  Senator  Harrison 
Wllliamt.  the  lawmaken  ufuaUy  came  and  were  gone  rath- 
er qukkly-in  about  45  minutes  to  an  hour 

In  response  to  a  bribe  offar,  corrupt  poU^ciMw  often  start 
oir  by  saying.  "Ne,  I'm  not  Inierettcd."  tWty  will  dance 
around  die  bam  with  you  until  they  fsal  comfortable  that 

We  didn't  make  flagrant,  repeated  efforts  to  get  these 

paople  to  take  the  money. 
?  y iff?*'*^***      sanammtg  saH^aisiilT 
A  ^fo.  We  have  had  eight  juries  in  the  Abacaraesae-M 

Jum-end  none  of  them  hat  found  entrapment  If  we  had 

led  somebody  into  a  crime  who  waa  not  predisposed  to  it. 

Cop)«l#ri«  1MtU.&N*etAWsrWneportlrK. 


^^^roduc*!  with  the  pennlidon  of  the  copyright  holder  from  U5.  N*w»  A 
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ihti  wouW  be  cntrtpmttn     the  eoottt 
have  defined  It  But  we  did  .-^oC  do  th«t. 

a  A«  y«i  knew.  leiMrter  k«7  frmtlm 
•herffy  tfMcteM IM  PW  fer effw.* i Mm  •  Mtow  p«t  ef  M 
A»M«n  »y>r»M>n  >  »«*e  he  ref\k«4  fcii«e*ete»f.  Why  m* 
PreMtf  i»y  Mche<  m  the  HrX  plec  »7 

A  !!«e'l  how  it  heppened  A  tomjpt  (nlluence  peddler 
HmI  »rranf  ed  to  bring  another  P«tUc  )ftici*l  to  the  Ceorf e- 
town  houie  the  AbK»m  Mw»t$  wer*  King. 

An  hour  or  two  before  the  •ppanlnen!.  the  InAuence 
peddler  called  and  ukJ  he  wai  brinrr»f  Senator  Fraider 
Instead  He  atwred  u$  that  Premier  k*  cw  the  purpow  of 
the  meeting  wu  to  hear  a  bribe  offer,  which  we  teamed 
later  was  untrue. 

Now,  if  we  did  not  let  rretder  come,  our  refuul  would 
cause  the  Influence  peddler  to  become  implcious.  &>-*nd 
I  accept  full  responsiWbty  for  thl*— we  let  freaaler  come, 
knowing  that  if  he  was  innocent,  he  would  be  protected. 
He  could  simply  lay  "So,"  which  is  what  he  did. 

Q  la  iM  ef  »ett       eWHwf  imlini  an  Iw 

yertant  at4  f  >f  oaaeulerat 

A  Yes.  We  have  had  iltuaHom-not  in  Abacam  but  in 
other  c«e*-4n  which  people  are  laying  they  don't  want 
any  money  and  at  the  ume  time  are  writing  an  amount  on 
a  piece  of  paper  and  showing  it.  That  it  not  as  unusual  ai 
you  would  th^ 

We've  also  had  lituaHons  in  which  the  jury  lewns  a  lot 
from  facial  expreaaions,  such  «  whether  the  perK)o  was 
uneasy  or  didi't  %irant  to  take  a  bnbe.  or  whether  he  was 
pushing  for  tSe  money,  raaching  for  it. 

Q  Seme  rrakf^ra  h«re  keen  wiaati  m  Cey  evar  «ie 
•meuntef WIMOtewthfeeyaari  HwtViePWpaM 


•gems  into  instant  pals  of  the  crooks  we  are  investigating. 
We  need  someone  to  vouch  for  our  agent»-^o  represent 
that  they  are i«at  as  crooked  w  the  people  they  are  dealing 
wirtt  Also,  we  often  need  someone  to  explain  the  opera- 
tions of  these  complicated  confidence  games  to  us.  Ihe 
motivei  oif  a  cooperating  witness  vary  from  revenge  to 


M  m  Ataeam.  D»  a  It  aC      9f$ttMvM  rsaatve 
MalMef^ 

A  No.  I  think  that  would  rank  significantly  higher  than 
any  paymenu  that  I  can  recall  But  the  courts  have  found 
the  smount  was  reasonable  under  the  circumstances.  The 
inan  was  on  24'hour  call  for  several  years,  during  which  he 
didn't  have  the  ability  to  earn  any  other  income. 

When  you  are  dealing  -^Ih  a  cooperating  witness  of  this 
kind,  he  is  very  apt  to  engage  in  criminal  activities  on  the 
side  If  he  does  not  think  he  is  being  treated  fairly.  Weinberg 
knew  it  was  the  FBI  }ie  was  working  for,  unlike  the  influ* 
ence  peddten  involved  In  Abscam. 

Q  Why  rfeea  «!•  hura«i  M  MnvtaM  fa(«M  Mm  WMnkerff 

*MI*Srsewral  reasons.  We  cannot  turn  our  undercover 


Q  When  m  swpiiye  <  mm  sslifcrsli  <  ler  Na  sWfc  as  e 
•««i««r«  M  gM  lilm  an  ineenHve  to  tntlnear  CftaMa  ef 
Mm  Mii  M  Is  laaMif  tor? 

A  Na  I  reject  the  idea  that  we  create  crime 
There  was  only  one  incident  in  which  Weinberg 
arguably  coached  a  public  ofBcial--and  that  in- 
cident has  been  reviewed  by  the  courts,  n  oc^ 
cuned  early  on,  and  we  remonstrated  with  him 
when  we  found  out  about  it 

Weinberg's  role  was  to  provide  aedibility 
and  to  tdl  us  where  the  CTOoked  middlemen 
were.  The  crooked  middlemen  then  produced 
the  politicians.  Weinberg  didn't  know  the 
pi^ticians. 

Q  Hew  ee  yeu  kmurt  *M(  uw<<r sever 
Hena  tfent  yai  eirt  ef  aentralT 
A  I  have  formed  an  Undercover  Operstions 
Review  Committee,  which  has  the  job  of  spotting  potential 
nditake*  before  they  happen.  If  they  do  happen.  Ihu  group 
makes  sure  they  dont  happen  again.  The  committee  keeps 
a  close  watdi.  We  have  a  w*»ole  notebook  fuU  of  procedures 
designed  to  materially  reduce  the  chance  of  hurting  third 
parties,  getting  Innocent  people  Involved  or  engaging  In 
entrspment 

Still,  it  comes  down  In  the  end  to  the  basic  trustwvrthl* 
nessoflheFBI.IldependsonhowcarefuUylpick  oeople 
to  be  agents  and  how  carefully  the  president  picks  the 
director  of  the  FBI,  As  It  £s,  I  think  everyone  involved 
wants  to  Hve  ^  the  rulea. 
Q  An  wn^acee w  »srallsns  <atefftnf  ertwet 
A  Very  definitely.  For  example,  in  Operation  Lobster, 
we  broufht  down  a  truck>hijacbng  ring,  and  there  w  as  only 
one  m^  h<}acking  in  four  New  England  states  in  the  next 
six  months. 

In  Henry  County,  Ga ,  last  year,  an  undercover  operation 
resulted  in  the  arrest  of  the  sheriff,  the  chief  of  police,  the 
probtta  Judge  and  the  manager  cf  an  airport  who  were 
providing  a  sufe  landing  and  escort  service  for  drug  dealers 
coming  through  Atlanta.  We  broke  that  open  by  pretend- 
ing to  be  a  customer. 

And  dien  there  vm  Operation  Bancoshares,  which  was  a 
big  success. 

Q  WtatMttwtMvalvet 

A  Drug  dealen  in  Florida  were  laundering  their  roon- 
ey-Hlisguiilng  its  origins— before  it  went  into  the  banks  to 
make  It  mori  difficult  for  us  to  trace  So  we  went  into  the 
laundering  business— we  became  a  broker  In  one  opera- 
tion, we  laundered  over  170  million  dollars  in  cash.  Dealers 
were  bringtng  money  to  us  so  fast  that  thev  didn't  have 
time  to  count  it;  they  weighed  it  We  bought  a  counting 
machbie  to  count  the  bills. 

When  we  finished  gathering  evidence,  we  indicted  moro 
thw  80  t«rsosu--45ofwbom  were  arrested  in  this  country 
The  reK  are  back  in  Colombia.  We  smashed  four  of  the  top 
leven  drug  cartels.  We  selied  30  automobiles,  seven  air- 
planes,  a  4-tttiIIion-donar  ranch,  drugs,  guns,  ammunition,  o 
milBoo  dollars  in  cash,  and  impounded  U  mflUon  dollars  In 
bank  accounts. 

Q  Hew  mtth  auaeaaa  hea  «ie  kuraau  been  hevinf  bi  the 
baWsapHnat«»eM>fla? 

A  I  beHeve  the  record  is  impressive.  Look  at  the  Indlet- 
inents  and  convictions  of  people  at  the  very  top  of  U  Cott 
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V,*trA  m  {h^  Ux{  t^y  v^4„  )f^ph  iP/nAWK.  Sr  *ho  hu 
'  ne  of  thf  top  »)gurr»  m  oimntini  cr#m<"  f(/r  r  ^0 
v«-ar%.  iour  tvp  mrmbcrj  of  the  Los  Angef«  -family  %  Mck 
<  ivfU*  {he  hr^ad  of  the  Kinus  City  finwly.  Carlo*  Marcello, 
head  "f  the  f^ml>  in  New  Orleans.  Frank  Tien  of  the  old 
C^n.-veM«  larr.jly  m  \rw  York>  merr.bcr?  of  Ihr  Bruno  fam* 
«lv  in  Pfolidelphii.  the  lop  U  Com  Nostra  figurej  in  Oeve- 
♦and  Otho^rt  K»\e  been  mdiCf^l  in  Chicai?o.  VfilMiukee 
*«d|a*\e>«a$ 

■n«»  r»v«crd  M-nd*  a  clear  tigxul  to  Ihe  button  m<»n.  the 
foot  ^>!diert  <A  that  the  promise  of  respect  and  pro- 
tection that  lh*-y  t  when  they're  taken  into  membership 
uuv  not  h'ild  much  water  U"  the  lop  fibres  mi  their  famiUr^ 
<4n  t  vurvue  an  FBI  investigation 

Q  Arc  itwM  foin*  cfrtiat  tM  M«fl«  tart«ey  th«  rttutt  af 
tindmovtf  wOf*7 

A  [n  part  U'e  now  have  in  25  cities  a  compulenzcd 
imif «  of  intellij^ence  information  on  i^rijanired-cnme  fam- 
ibes  aTf»  able  to  tdenlify  the  hierarchies  and  often 
penetratf  them  through  informant)  tncrea^nj^ly,  «e  find 
<x)op«  latmx  witnesses  willing  to  «ork  mth  us  That  «aj  the 
a>e  40  the  convulton  of  J'/seph  Borunno,  Sr.  which  is  an 
>nt»»r*-stiJfi/5  itory 

\  man  named  U>u  Peten,  who  ran  an  automobile  dealer 
ship  trt  Lc<li,  Calif  was  approached  Mth  an  offer  of  2 
milbon  dollars  for  his  busmen  He  knew  it  was  worth  a 
million  dollars,  but  he  wondered  why  anyone  would  pay  2 
million  Vfht-n  Mr  Peters  sniffed  around,  he  found  the  offer 
>*a<  i  ..mm/  from  thr  (k>ranno  cnme  group,  which  w^uited 
*  yU<r  to  launder  its  rv^nev  in  a  sleepy  town  m  northern 
<  jttt<.nr>ta 

V>  Mr  Pel.»ri  came  to  the  l-Hl  and  worked  with  us 
'ifiderco^er  The  result  was  an  obstruction-of  justice  convic* 
ti'jtt  of  Joseph  B<>rianno,  who  had  never  been  convicted  of  a 
felony  before  m  hu  ^  years  ai  a  major  figure  in  orgaiuzcd 
crune 

Q  What  t\»9fwm4  I*  Mr  Wif7  Okl  h«  h«v«  la  fo  Into 
Ndlog  from  ttw  mob? 

A  TTie  undercover  operation  was  so  risky  that  he  got  a 

teji^l  separation  from  his  wile  so  that    .  , 

bjs  wife  iurad  chAldr<»n  wouldn't  be  un- 
der anv  threat  of  mttmjdation  Then  he 
learned  he  had  terminal  cancer, and  he 
has  since  died 

When  I  talked  to  him.  he  said  that  if 
he  had  known  that  he'd  spend  the  last 
part  of  his  hfe  helping  the  FBI  in  this 
kmd  "f  case,  he'd  do  il  again,  because  it 
WAS  the  only  nAht  thing  lo  do  We  hava 
a  lot  of  itood  citizens  who  wtU  work 
with  us 

Q  Soma  l«wm«k«fa  istv*  accvM^  ttw 
Ftl  of  tfoirsf  a  »ilp«h«4  tnvMt^Han  of 
Raymond  Oonovtn  bafort  tia  waa  a#* 
poiotad  Ub^  UtftXBfy.  w>4  than  wWv 
hoWMg  from  tha  Sana  la  $04na  Informatian 
rtiavant  to  tty  ^uaation  af  wtxthar  Mr. 
Donovan  had  any  mob  tfaa,  aa  aNafaA  Ara 
you  aatitnad  wtth  iha  buraauTa  handinf  af 
tNamattaf? 

A  There  isn'l  any  mvesllgation  of 
»(iv  kind  »hai  we  can  I  do  belter  the 
nett  iinoe  But  I  am  utufied  thai  in  the 
time  allowed  we  delivered  to  the 
White  House  {he  substance  of  ill  alle- 
WJitions  that  w*»r«'  Uler  considered  by 
th<»  «prciuj  prosecutor 

\ty>  I  have  f«>l  found  any  purpose* 
fd  deception  of  the  Senate,  nor  have  I 


Man  «harflad  w>th  lachn«)«fly  thatt,  a 
CfVna  that  "ra^ulraa  un4areav«r  wark." 
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found  any  evidence  that  material  not  given  to  the  Senate 
would  have  caused  any  senator  lo  change  Its  vote  on  the 
nomtnalion 

Q  U«l  January,  if>a  Fit  waa  ftran  Joint  raaponaiMity  with 
th«  Drug  Enforcansant  Admlnlatratton  ki  tha  battk  aoalnat  ViOt 
drufla.  How  la  that  worWof  out? 

A  Very  well  The  bureau  hasdevelopedover650quality 
drug  inves«;?ations  »mce  then  The  FBI  and  the  DfcA  are 
working  well  together  against  narcotics,  which  is  the  No  I 
cnme  problem  m  the  US  We  have  pulled  our  two  ships 
alongside  each  other  ITie  DK.\'s  entrance  requirements 
have  been  raise^l,  and  a  lot  of  cross  training  between  the 
two  agencies  is  taking  place. 

Q  Ara  you  at  an  coocamad  thai  tha  palaadna  Ubaratkwi 
Organliation  may  bafln  a  campatfn  of  larrortam  m  tha  an4 
9i—y0titt  tf  K  ta  aipaoa^  (ram  La^anon? 

A  We  are  always  on  the  alert  for  potential  problems  such 
as  you  descnbc  I'll  make  no  predictions  about  what  the 
PLO  w^U  do  As  for  terronst  acts  m  the  US  generally,  the 
numbers  are  dowTi  from  1977,  when  there  were  about  lOO 
incidents  In  1980,  we  had  '29  incidents  Last  year,  it  was  42. 

Our  main  domestic  AchiUes  heeU>if  1  can  «ll  it  that->ts 
Ihe  Puerto  Bican  terrorist  movement  lb  members  want 
independence  for  Puerto  Rico,  which  less  than  3  percent  of 
the  population  of  Puerto  Rico  wanb  This  terronst  move- 
meni  is  small,  but  H  conlmucs  lo  stage  jnddenb  in  places 
Such  as  New  York  and  I^lerto  Rico 
Q  >a  tha  froMam  af  foraffln  atftonaga  woraanlni? 
A  It  is,  because  Ihe  number  of  foreign  intelligence  offi. 
cers  in  this  country  is  growing  There  is  a  relationship 
between  the  size  of  embassy  staffs  and  the  number  of 
mtelhgence  officers,  and  the  size  of  fmbissy  and  United 
Nations  mission  stiffs  ts  up. 

Also,  the  number  of  FBI  agents  available  to  work  on 
foreign  count ermielligence  matters  has  not  kept  pace  with 
Ihe  number  of  foreign  officials  in  ihj  country  Consequent- 
ly, we  are  at  a  disadvantage-  The  mcreascd  number  of 
foreign  officials  here  doesn't  include  those  who  have  been 
infUlrattd  mlo  our  society  under  deep  cover 

Q  What  ara  aftaa  anar7 
A  One  of  our  major  concenu  nght 
now  is  technology  transfer,  the  efforb 
of  roreifn-mtelligence  services  to  ob- 
tain tl/egally  the  fruib  of  our  research 
and  technological  development  That 
is  the  top  priority  of  the  Soviet  bloc  s 
espionage  apparatus. 

Q  Haw  haa  tha  buraau  farad  m  tha 
budflat  cuta  of  racant  ymtl 

A  Since  1076,  we  have  shrunk  from 
«.6O0  agenb  to  7.«00  agents  A  con- 
scious effort  has  been  made  to  cut  tis  as 
htlle  as  possible,  but  inflation  has  had 
ib  effect  on  our  budget  We  are  very 
labor  intensive— 72  percent  of  our  dol- 
lars go  for  people, 

Q  Haa  tha  marafa  af  afanta  baan  hurt 
by  tha  crttldam  tha  Fll  haa  baan  aub}acl> 
atf  to  an  Ca#4to(  KW? 

A  N'o  We  know  the  American  pco* 
pie  are  soLdJy  behind  the  Abscam  In- 
vestigations The  FBI  is  having 
enormous  impact  on  cnme,  and  there's 
a  lot  of  pride  in  the  ranks.  We  are 
attracting  500  to  600  appLcations  for 
the  job  of  special  agent  every  month, 
including  a  great  many  extremely  ca. 
pabic  young  men  and  women  Morale 
is  top-notch.  a 
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Buggings,  Break  Jns  &  the  FBI 


James  Q  Wilson 


THt  indictment,  on  April  10,  of  three 
former  ht(h-rankinf  officials  of  the 
Federal  Bureau  of  Investigation  fo^  having  direct- 
ed agents  to  use  surreptitious  entnes*-'*b!ack-bag 
jobs"-in  an  effort  to  locate  Weather  Underground 
fugitives  raises  iroporunc  questions,  not  simply  of 
the  guilt  or  innocence  of  (he  accused,  but  of  the 
relationship  between  constitutional  guarantees  of 
privacy  and  the  problems  of  investigating  well* 
organized  conspiracies.  We  do  not  want  the  police 
breaking  into  our  homes  or  rifling  our  mail;  we 
alio  do  not  want  political  terrorisu  or  organized- 
CTime  syndicates  operating  in  defiance  of  the  law 
because  of  their  invulnerability  to  conventional 
investigative  techniques.  A  line  has  to  be  drawn, 
but  so  far  the  government  has  not  done  a  very 
good  job  of  drawinf  it. 

L.  Patrick  Gray,  W.  Mark  Felt,  and  Edward  S. 
Miller  were  indicted  for  conspiring  to  "injure 
and  oppress  citizens  of  the  United  States  who  were 
relatives  and  acquaintances  of  Weatherman  fug!* 
lives,  in  the  free  exercise  aj)d  enjoyment  of  certain 
righu  and  privileges  secured  to  them  by  the  Con- 
stitution," including  the  right  to  be  secure  in  their 
homes  against  unreasonable  searches  and  seizures. 
This  they  did,  the  indictment  alleges,  by  causing 
FBI  agents  to  break  into  the  homes  of  thoM  "rela* 
lives  and  acquainunces**  In  New  York  and  New 
Jersey. 

Blaclt.bag  jobs  have  been  used  by  the  FBI  for  at 
least  thirty.five  years.  By  fu  own  admission,  the 
Bureau  made  at.  ieasc  258  surreptitious  entries  of 
homes  and  offices  of  persons  judged  to  be  domcstic- 
J«curity  risks  between  1942  and  I96«,  and  they 
also  made  an  unknown  but  large  number  of  such 
entries  into  the  homes  and  offices  of  persons  be- 
lieved to  be  involved  in  foreign  espionage.  No  ex* 
perienced  counterintelligence  officer  doubu  that 
the  secret  police  of  virtually  every  other  nation  in 
the  worid  make  use  of  such  techniques  also. 

Why,  then,  were  the  break-ins  that  occurred  in 
the  eariy  I970's,  allegedly  authorized  by  Gray,  Felt, 
and  Miller,  ringled  out  for  punishment?  And  if 

JAMW  Q.  WojOf*  U  Htnry  Ue  Shtitucfc  Profe«or  o(  Cor- 
crnnKnt  at  Harvard  snd  the  suthor  ol  foUtictl  Orunixd' 
thru,  Thlnklni  Ak^ut  Crfnw,  snd,  Mott  rtttnUy,  The  /«. 
witi$*torr  MttU4ing  fat  and  Namtia  A$*nU  (ImIc 


these  men  are  punished,  are  there  any  grounds  on 
whicJi  break  ins  can  be  justified?  To  answer  these 
questions,  one  must  first  understand  the  history 
of  unconventional  investigative  techniques  and 
the  changing,  and  still  uncertain,  nature  of  the 
law  governing  such  matters. 

FOR  many  yean,  the  FBI  distinguished 
between  investigations  designed  to 
gather  intelligence  and  those  designed  to  gather 
evidence.  Gathering  intelligence-background  in- 
formation about  the  assodations,  movements,  ^bil* 
ities,  and  intentions  of  persons  or  group»-was  not 
thought  to  be  limited  by  the  constitutional  pro- 
hibition against  ''unreasonable  searches  and  sei- 
zures.*' If  intelligence  information  was  not  intro* 
duced  as  evidence  in  a  criminal  trial,  then  no  one 
was  harmed  by  the  gathering  of  that  infonnation. 
In  this  view,  even  actions  that  seemed  dearly  il* 
legal  under  existing  law  could  be  interpreted  ac 
exempt  from  such  resuictions  if  the  matter  in- 
volved foreign  intelligence  or  subversive  activity, 
or  if  higher  executive  authority-the  Attorney 
General  or  the  President-authorized  it. 

For  example,  the  Federal  Communiations  Aa 
of  1934  made  it  illegal  to  "intercept  and  divulge*' 
telephone  communications,  and  the  Supreme 
Court  held  three  years  later  that  evidence  obtained 
by  such  unlawful  wiretaps  could  not  be  introduced 
into  a  federal  aiminal  trial.  But  Attorney  General 
Robert  Jackson  ruled  in  1941  that  it  was  proper 
for  the  FBI  to  intercept  such  communicationt— 
i.e.,  to  engage  in  wireupping-provided  it  did  not 
"divulge"  them.  From  then  until  1967,  the  right 
of  the  FBI  to  wireup  was  not  successfully  chal* 
lenged. 

Wireupping  does  not  ordinarily  involve  phyv 
ically  entering  someone's  home  or  office.  A  Up  can 
be  arranged  outside  the  building,  at  a  telephone 
junction  box,  or  even  at  telephone  company  head* 
quarters.  Because  of  the  absence  of  surrepiiiloui 
entry,  the  Supreme  Court  held  that  wireup*  were 
not  a  violation  of  the  Fourth  Amendment  to  the 
Constitution.  Until  1967,  wiretapi  carried  out 
without  judical  wtrranu  were  not  unconstitu- 
tional and,  provided  they  were  not  used  to  pro- 
duce evidence  introduced  in  court  or  otherwise 
divulged,  they  were  not  even  dearly  illegal. 
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Investigauons  involving  actua]  physical  trespass 
were  a  different  matter.  Entcnng  a  home  or  office 
u  obviously  necessary  if  one  wishes  to  plant  a  hid* 
den  miaophone  (a  "bug ')  or  to  obuin  or  copy 
documents  without  the  knowledge  of  the  occu- 
panu.  Trespass  for  the  purpose  of  placing  a  bug 
in  internal-security  cases  was  approved  by  various 
Attorneys  General,  at  least  as  far  back  as  Herbert 
Brownellin  19M. 

The  Brownell  memorandum,  addressed  to  J. 
Edgar  Hoover,  specifically  authoriied  miaophone 
surveillance  in  cases  involving  "espionage  agents, 
possible  uboteurs,  and  subvcnivc  persons"  not 
only  for  the  purpose  of  getting  information  useful 
ID  a  prosecution,  but  also  in  furtherance  of  the 
FBI's  "inieihgencc  function  in  connection  with 
internal-security  matters."  The  memo  explicitly 
recogniied  that  plaang  these  miaophones  would 
often  involve  uespass  and  that  when  trespass  oc- 
cuTTtd  it  might  affect  the  admissibility  into  court 
of  any  evidence  gathered,  but  suted  that  this  po«* 
sibihty  should  not  limit  the  use  of  the  technique 
for  intelligence  purposes. 

Succeeding  Attorneys  General  were  aware  of  this 
practice,  and  on  occasion  reaffirmed  iu  propriety, 
albeit  with  modificauons.  Hoover  notified  Attor- 
ney General  Byron  White  in  1961  of  the  use  o! 
bugs  in  mternal  sccunty  matters.  In  1965,  Attorney 
General  Nicholas  Kaiicnbach  issued  new  instruc 
tions  requinng  written  approval  by  the  Attorney 
General  in  advance  of  any  bugging.  Though  these 
bugs  were  to  be  limited  to  "national -security" 
cases,  Kauenbach  told  Hoover  that  he  would  con- 
tinue to  approve  requests  for  bugs  and  saw  "no 
need  to  curuil  any  such  activities  in  the  national* 
Kcurity  field." 

In  the  mid-1960's,  an  argument  broke  out  be- 
tween Hoover  and  Attorney  General  Robert  F. 
Kennedy  as  to  whether  Kennedy  had  authoriied 
bugs  in  the  field  of  organ iied  crime  (dearly  not  a 
"national-security"  area).  Charges  and  counter- 
charges flew,  and  the  facU  may  never  be  known 
with  ceruinty.  Victor  Navasky,  in  his  book. 
Kennedy  Justice,  concludes  that  Kennedy  may 
not  have  known,  but  that  severll  of  nis  sub- 
ordinates did,  that  Kennedy  himself  should  have 
known,  and  that  in  any  event  it  would  have  been 
hard  to  explain  how  the  FBI  knew  in  such  great 
detail  the  artivities  of  organiied-crime  figures  (the 
vigorous  invesugation  of  whom  had  been  pressed 
by  Kennedy)  if  they  had  not  had  microphone 
surveillances  in  place. 

Surreptitious  entries  for  the  pu^jok  of  reading 
mail  or  copying  do€umenlS|  rather  than  for  the 
purpose  of  losulhng  hugs,  were  probably  not 
known  to  or  directly  authoriied  by  the  Attorney 
General.  That,  at  least,  is  the  conclusion  of  the 
Church  Committee  (the  Senate  Select  Committee 
to  Study  Government  Operations  with  Respect  to 
Intelligence  Activities;  conuined  in  iis  1976  report, 
and  It  u  bolstered  by  an  FBI  internal  memo  in 


SUCCINCS.  IIULAK  IN'S  k  THE  m/M 

July  1966  uying  that  'Ve  [the  FBI]  do  not  obtain 
authoriiation  for  'black-bag' jobs  from  ouuide  the 
Bureau."  Such  methods,  the  memo  continued,  are 
"deariy  illegal,"  though  an  "invaluable  technique 
in  combating  subversive  activities." 

But  if  the  Attorney  General  was  not  involved  In 
authorizing  black-bag  jobs,  he  had  been  involved 
in  authorizing  bugging,  and  the  latter,  like  the 
former,  usually  involved  surreptitious  entry.  In- 
deed, one  could  argue  that  a  break-in  for  the  pur* 
pose  of  planting  a  bug  was  a  greater  invasion  of 
the  privacy  of  a  person  because  the  microphone 
would  pick  up  everything  said  in  the  room,  where- 
as an  entry  for  the  purpose  of  obtaining  docu- 
menu  would  only  compromise  a  person's  privacy 
to  the  extent  that  there  were  documents  in  the 
room  of  interest  to  the  FBI  If  these  distinctions 
-or  lack  of  distinctions-were  ever  talked  out  in 
the  Department  of  Justice,  there  is  no  published 
record  of  iL 

In  1966,  Hoover  ordered  an  end  to  black  bag 
jobs,  repeating  his  ordcn  in  January  1967  with  » 
memo  suting  that  he  did  not  intend  to  approve 
any  more  such  requests.  Apparently,  however, 
some  entries  continued  into  1968,  but  by  then  the 
practice  had  in  fact  ended,  according  to  sources 
both  within  the  Bureau  and  on  the  staff  o!  the 
Church  Committee,  Before  the  resumption  of  the 
methods  in  the  early  1970's,  several  important 
legal  developmenu  had  occurred. 

IN  THE  late  1960's,  the  Supreme  Court 
began  to  restrict  significantly  the  power 
of  the  government  to  use  various  surveillance  tech* 
niqucs.  In  1967,  it  ruled  that  both  wireups  and 
bugs  were  searches  within  the  meaning  of  the 
Fourth  Amendment  and  thus  would  have  to  be 
"reasonable"  and  based  on  a  judidal  warrant 
Congress  responded  by  passing  Title  III  of  the 
Omnibus  Crime  Control  and  Safe  Strceu  Act  o( 
1968  which  set  up  a  procedure  whereby  federal  law* 
enforcement  agcndes  desirous  of  using  a  wireup 
or  a  bug  would  apply  to  the  Attorney  General  for 
permission,  who  in  turn  would  authorize  an  ap* 
plication  for  a  warrant  from  a  federal  court  These 
became  known  to  investigators  as  **Title  Ill's," 
and  the  FBI  as  well  as  other  federal  agendes  began 
using  the  Title  III  procedure  to  gather  evidence 
for  criminal  proceedings. 

A  Title  III  up  or  bug  would  not  ordinarily  be 
appropriate  in  an  intelligence  case,  however.  For 
one  thing,  a  Title  III  electronic  surveillance  can 
only  occur  if  a  judge  finds  that  there  is  probable 
cause  to  believe  that  the  person  being  upped  or 
bugged  has  committed,  or  is  about  to  commi;,  a 
federal  crime,  that  the  information  obuined  will 
bear  on  that  offense,  and  that  the  location  at  which 
the  tap  or  bug  is  installed  will  be  used  in  the  com- 
mission of  the  crime  Intelligence  gathering,  how- 
ever, is  not  ordinarily  based  on  the  belief  that  t 
crime  has  occurred  or  is  about  to  occur.  Rtther, 
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ijitcJUgcncc  work  ictki.  among  other  things,  to 
find  out  if  there  arc  grounds  for  believing  a  aime 
it  in  the  olfing.  For  example,  one  might  wish  to 
learn  what  relationship  exists  among  persons  re- 
putcd  to  be  members  of  organized  crime  or  to 
discover  the  pattern  of  associations  of  a  person  in 
this  country  with  a  Soviet  passport  who  may  or 
may  not  be  a  spy  for  the  KGB. 

Moreover,  ihe  Title  III  procedure  requires  the 
jud^e  who  authorizes  a  wiretap  or  bug  to  disclose 
tlut  fact  to  the  person  tapped  or  bugged  no  later 
than  ninety  days  after  an  application  for  a  war- 
rant has  been  denied  or  an  approved  tap  has  been 
completed  Obviously,  in  the  delicate  cat-and. 
mouse  game  of  international  espionage  and  coun> 
terespionage,  it  would  be  a  little  silly  to  send  to 
someone  you  suspect  of  being  a  spy  a  letter  that 
says,  in  effect,  "We  think  you  are  a  spy  and  we 
have  tried  to  tap.  or  have  recently  been  tapping, 
your  telephone  to  find  out  if  opr  hunch  is  correct."' 
To  deal  with  this.  Congress  put  into  the  1968  bill 
a  somewhat  murky  paragraph  saying  that  the  law 
would  not  "limit  the  constitutional  power  of  the 
President  to  take  such  measures  as  he  deems  neces- 
sary to  protect  the  nation  against  actual  or  poten- 
tial attack  or  other  hostile  acts  of  a  foreign  power, 
to  obtain  foreign-intelligence  information  deemed 
essential  to  the  security  of  the  United  States,  or  to 
protect  national-security  information  against  for- 
eign-intelligence  activitie*." 

This  provision  was  interp.tted  as  authorizing 
wiretaps  and  bugs,  without  a  judidaj  warrant,  in 
national  security  cases  and  in  cases  where  there 
was  a  threat,  even  of  domestic  origin,  of  the  force- 
ful overthrow  of  the  government  or  any  other 
clear  and  present  danger  to  the  structure  or  exis- 
tence of  the  government  From  1968  on,  the  At- 
torney General  was  frequently  asked  to  authorize 
warrantless  surveillance  in  security  cases.  What 
constituted  a  "security  case"  was  obviously  a  mat- 
ter of  interpretation  unconstrained  by  any  statu- 
tory language  During  the  Nixon  administration, 
warrantless  electronic  surveillance  was  used 
against  the  New  Left,  the  Black  Panthers,  various 
journalists,  certain  members  of  the  executive 
branch,  and  others. 

Tn  1972,  the  Supreme  Court  tightened 
A  the  constraints  even  more.  In  Mich- 
igan, a  person  named  Plamondon  was  arrested 
and  charged  with  having  dynamited  the  Ann 
Arbor  office  of  the  Central  Intelligence  Agency. 
In  the  legal  maneuvering  before  Ihe  trial,  the 
government  admitted  that  it  had  placed  Pla- 
mondon  under  electronic  surveillance  without 
first  getting  a  warrant,  relying  on  the  national- 
security  provision  of  the  196«  Safe  Streets  Act. 
The  Supreme  Court  was  asked  to  decide  whether 
this  warrantless  surveillance  was  a  violation  of 
the  Fourth  Amendment's  restriction  against  un- 
reasonable searches.  The  Court  decided  It  was. 


and  ordered  the  government  to  make  full  disclos- 
ure to  Plamondon  of  his  overheard  conversations. 

This  was  the  famous  Keith  decision,  now  the 
controlling  decision  m  matters  of  this  sort.  The 
Court  s  view,  expressed  m  a  unanimous  decision 
(Justice  Relinquist  taking  no  part),  was  that  the 
national-security  clause  of  the  1968  law  did  not 
confer  any  power  on  the  President  and  specifically 
did  not  authorize  him  or  the  Attorney  General  to 
use  warrantless  electronic  surveillance  against  "do- 
mestic" threats  to  security  of  the  kind  presented  by 
the  behavior  of  Plamondon.  The  Court  explicitly 
limited  the  scope  of  its  decision  to  the  "domestic 
aspects  of  national  security"  and  refrained  from 
saying  anything  about  the  issues  that  might  be 
involved  in  the  activities  of  foreign  countnes  or 
their  agents.  Moreover,  it  recognized  that  gather, 
ing  information  in  domestic-security  cases,  as  op- 
posed to  instances  of  "ordinary  crime,"  might  well 
require  different  procedures,  and  it  invited  Con. 
gress  to  define  what  these  procedures  should  be. 
But  warrantless  intrusions  in  domestic-security 
cases  were  unacceptable.  Domestic-secunty  ups 
were  stopped. 

The  effect  of  the  Keith  decision  was  to  call 
into  question  the  traditional  distinction  made 
by  the  FBI  between  intelligence  and  prosecu- 
tion  and  to  create  in  its  place  a  different  distinc. 
tion,  one  between  "domestic^  and  "foreign"  cases. 
The  Justice  Department,  following  the  Keith 
opinion,  limited  the  use  of  warrantless  electronic 
surveillance  to  cases  involving  a  foreign  power  or 
its  agents,  though  even  then  it  defined  "foreign" 
rather  broadly-in  the  raid-1970*s  it  authorized  a 
warrantless  wiretap  against  the  Jewish  Defense 
League  on  the  grounds  that  its  protest  actions  di- 
rected at  the  Soviet  Union  were  jeopardizing  our 
relations  with  that  country. 

President  Carter  accepted  the  domestic/ foreign 
distinction  when  he  issued  his  executive  order  on 
January  26,  1978  defining  the  duties  and  responsi- 
bilities  of  various  intelligence  agencies.  It  set  forth 
a  scries  of  restrictions  on  surveillance  techniques 
-essentially,  requiring  each  to  be  based  on  a  war. 
rant  issued  by  a  judge  when  the  object  of  these 
techniques  was  a  "United  States  person."  A  United 
States  person  is  a  citizen  of  the  United  States,  an 
alien  lawfully  admitted  for  permanent  residence, 
or  an  American  association  or  corporation.  Sur. 
veillance  without  a  warrant-including  placing 
bugs  and  presumably  arrying  out  black-bag  jobs- 
could  only  occur  if  the  object  were  not  a  United 
States  person  or  if  the  Attorney  General  had  de- 
termined that  the  United  States  per«>n  was  "an 
agent  of  a  foreign  power." 

Congress  now  has  before  it  a  bill,  already  passed 
by  the  Senate,  that  would  in  effect  replace  this 
executive  order  with  a  law  covering  many  of  the 
same  topics  and  creating  new  machinery  to  deal 
with  the  same  issues.  It  also  is  based  on  the  domes- 
tic/foreign distinction  but  differs  from  the  cxecu- 
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ii^e  ordei  tn  thai  it  would  require  the  iuuance  of 
a  tpecui  kind  of  warrant,  fium  a  specially  created 
couii,  loi  surveillance  jn  nauonal^curity  cases. 
(The  rctiuircroenl  lo  show  probable  cause  '  and 
to  diKloiC  the  surveillance  thai  governs  the  use 
of  laps  and  bugs  in  ordinary  aiminal  cases  would 
not  exist  in  the  foreign-power  cases.) 

THE  black-bag  jobs  that  Gray,  Felt,  and 
MiUer  are  charged  with  having  au- 
thorised all  occurred  after  the  Kath  deasion  was 
handed  down,  and  they  were  directed  at  an  organi 
lation-the  Weather  Underground -not  very  dif- 
ferent from  the  group  that  worked  with  Plamon 
don  in  dynamiting  the  CIA  office  in  Ann  Arbor, 
presumably  domestic  in  nature  and  thus,  accord^ 
ing  to  the  Keith  ruling,  covered  by  the  constitu- 
tional requiremenu  that  a  warrant  be  issued  be> 
fore  the  search  is  conducted. 

A  cenual  issue-in  the  trials  lo  come,  perhaps 
the  mue-is  why  these  black-bag  jobs  were  carried 
out  after  Hoover  had  earlier  ended  them  and  after 
the  Supreme  Court  had  made  it  clear  that  it  would 
not  accept  an  "intelligence'*  justification  for  them. 

Persons  in  the  Bureau  and  officers  of  the  Society 
of  Former  Special  Agenu  have  argued  that  those 
who  carried  out  the  break-ins  were  doing  exactly 
what  the  White  House  and  the  Attorney  General 
wanted.  The  present  Attorney  General,  Griffin 
Beli,  has  stated  that  he  has  found  no  evidence  of 
any  higher  authority  for  the  break-Ins.  Tom 
Wicker  m  the  pages  of  the  New  York  Tmes  has 
scorned  as  a  "Nuremberg  defense"  the  argumenu 
of  Miller  and  Felt  that  they  had  authority,  Wil- 
liam Safirt,  in  the  pages  of  the  same  newspaper, 
has  called  Gray  a  scapegoat  and  President  Carter 
a  hypocrite. 

1  have  recently  had  occasion  to  study  the  aim- 
ir^al-investigation  procedures  of  the  FBI,  and  have 
come  to  one  conclusion  that  I  admit  colors  my 
judgment  of  the  present  case*  even  though  I  can 
daim  no  special  knowledge  of  it.  Important,  po- 
litically sensitive  actions  in  the  FBI  rarely  oaur 
by  accident  or  in  a  fit  of  absent-mindedness.  I  am 
inclined,  in  matter*  of  this  tort,  to  look  for  a 
Prime  Mover. 

The  black-bag  jobs  began  again,  lo  far  as  we 
can  determine,  in  the  early  1970's.  The  only  relfr 
vant  evenu  that  occurred  at  about  the  ume  time 
were  the  drafting  of  the  Huston  Plan  in  1970  and 
the  death  of  Hoover  in  1972.  lii  June  1970,  an 
Interagency  Committee  on  Intelligence,  of  which 
Hoover  was  a  member,  sent  to  President  Nixon  a 
report  on  the  threat  posed  by  militant  New  Left 
and  black  extremist  groups.  The  FBI  made  it  clear 
thai  tt  opposed  reinsututing  black-bag  jobs  (it  also 
opposed  covert  mail  openings) .  Tom  Charles  Hus- 
ton, the  staff  assistant  to  President  Nixon  who  was 
responsible  for  directing  the  committee*!  work, 
complained  bitterly  and  at  length  to  his  superior, 
H.R,  Haldeman,  about  what  he  called  Hoover*! 


lUGGlNGS.  IR£AK>INS  k  THE  FBI/5S 

"toully  unreasonable,"  "detrimental,"  and  "spe- 
cious object  J  on  s  to  every  suggestion  for  improving 
domestic  intelligence.  Huston  urged  Haldeman  to 
urge  the  President  to  overrule  Hoover  and  direct 
htm  to  comply  with  the  plan  for  expanded  intel- 
ligence work. 

The  published  record,  collected  by  the  suff  of 
the  Church  Committee,  does  not  make  clear  what 
then  happened.  On  July  14, 1970,  Haldeman  wrote 
Huston  that  "the  recommendations  you  have  pro* 
posed  as  a  result  of  the  review  have  been  approved 
by  the  President,"  apparently  an  indication  that  the 
Huston  Plan  was  to  go  into  effect.  Huston  then 
drafted  a  memo  to  Richard  Helms  reporting  that 
the  President  had  decided  to  remove  restrictions 
on,  among  other  things,  surreptitious  entries.  But 
on  July  27,  Hoover  wrote  to  Attorney  General 
John  Mitchell  (who,  strangely,  had  not  been  in- 
formed of  the  plan),  indicating  his  disagreement 
with  the  pbn  and  stating  he  would  comply  only  if 
he  received  Vspcdfic  authorization"  to  use  the 
more  sensitive  investigative  techniques. 

The  record  does  not  show  what  Mitchell's  re- 
sponse was,  but  in  August  of  that  same  year,  we 
find  Huston  writing  to  Haldeman  about  how  he 
might  handle  a  forthcoming  meeting  with  Mitchell 
and  Hoover  which  was  apparently  called  for  the 
purpose  of  getting  Hoover  to  go  along  with  the 
new  policies.  Thereafter,  the  public  documentary 
record  rutu  out. 

Members  of  the  Jmtice  Department  have  told 
me  tliey  can  Snd  no  record  that  Hoover  was  finally 
ordered  by  Mitchell  or  Nixon  to  resume  black-bag 
jobs.  The  records  of  the  Church  Committee  show 
no  such  order.  The  FBI  has  not  prcxiuced  a  docu- 
ment confirming  such  an  order  to  Hoover  And 
the  popular  belief,  as  well  as  the  view  of  members 
of  the  Church  Committee,  is  that  the  Huston  Plan 
was  never  implemented. 

But  was  it?  Proving  that  something  did  not 
happen  is  often  impossible.  In  this  case,  there  re- 
main some  grounds  for  believing  that  Hoover  may 
have  received  and  acted  on  orders  calling  for 
black-bag  jobs.  John  Dean  was  later  to  testify  that 
he  thought  the  Huston  Plan  had  gone  into  effect, 
and  he  was  a  member  of  the  Intelligence  Evalua- 
tion Committee.  Perhaps  most  troubling  Is  the 
statement  attributed  to  William  C.  Sullivan, 
former  head  of  the  Domestic  Intelligence  Division 
of  the  FBI,  that  Hoover  had  said  that  break-ins 
were  to  be  approved.  Sullivan,  unfortunately,  was 
killed  in  a  hunting  accident  and  cannot  testify. 
After  Hoover  died  in  May  1972.  the  matter  rested 
with  Gray.  He  has  said  he  never  knowingly  author- 
ized any  illegal  conduct.  Felt  and  Miller  have 
said  publicly  that  he  did.  The  Justice  Department, 
In  Its  indictments,  refen  only  to  documents  pr^ 
pared  and  decisions  made  after  Gray  became  act- 
ing director  of  the  FBI. 

Ironically,  it  was  the  Justice  Department's  pre- 
mature and  ill  advised  indictment  of  John  Kear- 
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'  ncy.  the  agent  in  charge  of  Squad  47  in  the  New 
York  field  office- the  squad  responsible  for  the 
Weather  Underground  cascs-that  led  to  the  docu- 
menis  being  discovered  on  the  baiis  of  which  Gray 
and  the  othen  were  indicicti.  When  Kearney's 
lawyer.  Edward  Bennett  Wilhamt.  filed  a  discovery 
motion  on  behalf  of  his  client,  agenu  in  the 
Bureau  went  to  work  with  more  than  ordinary 
zeal  to  find  evidence  that  would  show,  at  a  mini- 
mum.  that  Kearney  was  acting  on  higher  order*. 
Obviously,  the  Justice  Department  fccU  they  found 
It.  because  the  Kearney  indictment  has  been 
dropped. 

But  now  a  further  irony;  sixty-eight  agenu  who 
had  worked  on  the  Weather  Underground  case, 
including  some  who  may  have  dug  out  the  docu- 
ments implicating  Gray  and  the  othen.  now  face 
disciplinary  action  and  the  strong  possibility  of 
civil  luiu  for  having  followed  orders.  (Under  cur. 
rent  law.  an  FBI  agent  who  acu  illegally  is  person- 
ally  liable  for  damages  if  a  judge  rules  against 
him  in  a  civil  action.)  One  reason  for  the  impav 
lioned  hostility  of  the  agenu  to  the  airrent  pro*, 
ecutions.  in  addition  to  the  belief  that  what  they 
did  was  right,  is  that  the  government  is  throwing 
them  on  the  mercy  of  whatever  personal-injury 
lawyers  the  victims  of  the  break-ini  might  hire, 
and  railing  the  possibility  that  deeds  carried  out 
in  the  belief  that  they  were  proper  may  at  some 
future  time  be  found  improper  and  thui  legally 
actionable. 

THE  centra]  policy  inue  will  probably 
not  be  resolved  by  the  trial,  however, 
and  that,  of  course,  is  the  question  of  whether 
black-bag  jobs  ought  to  be  allowed  at  aJI. 

The  absolutist  position-that  breaking  into  pn*. 
vale  premises  without  a  warrant  is  never  justified 
-seems  to  have  relatively  little  support  in  the 
executive  branch  or  in  Congress*  though,  as  we 
shall  see.  it  has  a  good  deal  of  support  in  paru  of 
ihe  federal  judiciary.  W.  Mark  Felt  has  publicly 
admitted  that  he  approved  an  FBI  black-bag  job 
at  the  Arab  Information  Center  in  Dallas  in  the 
fall  of  1972  in  an  effort  to  find  clues  as  to  possible 
Palestinian  terrorists  in  the  United  States.  The 
Justice  Department  knew  this,  yet  did  not  make 
it  part  of  the  indictment  against  Felt  and  the 
others.  The  reason,  one  presumes,  is  that  such  a 
break-in  met  the  "foreign-agent"  test  of  the  Keith 
decision. 

Nforeover.  in  the  back-alley  struggle  with  for* 
eign  intelligence  agen'-.ies.  break-ins  are  a  fact  of 
life  No  one  wishes  to  ulk  puch  about  this,  but  It 
is  obvious  that  it  will  be  easier  for  the  National 
Security  Agency  to  crack  a  foreign  code  if  a  federal 
agent  has  placed  in  iu  hands  a  copy  of  the  cod: 
book.  These  code  books  are  not  for  sale  at  Bren. 
tano's. 

The  Senate,  in  approving  the  wiretap  bill  by  a 
vote  of  95  to  1,  has  dearly  given  iu  bleiiing  to  the 
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foreign-agent  exemption  from  normal  warrant 
procedures.  Though  called  a  wiretap  bill,  in  fact  it 
covers  much  more  than  the  interception  of  tele- 
phone  communications.  It  will  allow  federal 
agents  to  engage  m  almost  all  forms  of  "technical 
coverage"  of  persons  falling  under  the  foreign- 
agent  classification,  provided  that  the  agenu  first 
obtain  the  permission  of  a  specially  constituted 
court  that  will  not  be  required  to  follow  the  nor- 
mal standards  governing  the  issuance  of  warranu 
in  criminal  cases  or  to  issue  notification  to  the 
party  under  surveillance.  Technical  coverage  in- 
cludes beepers  to  trace  vehicles,  hidden  cameras, 
and  bugs,  as  well  as  phone  taps.  To  place  the 
cameras  or  bugs,  a  surreptitious  entry  will  ob- 
viously  be  necessary. 

If  the  Senate  is  prepared  to  support  this,  it  is 
hard  to  see  why  it  would  not  also  support  a  break, 
in  for  the  purpose  of  a  physical  search.  Indeed, 
as  I  have  already  pointed  out,  a  search  involves  a 
lesser  intrusion  into  the  lives  and  privacy  of  the 
residrnu  of  a  home  or  office  than  a  hidden  bug  or 
camera.  Thtt  latter  will  record  everything  that 
transpires  in  the  room,  whether  or  not  it  I'l  related 
to  an  intelligence  matter.  A  search,  by  contrast,  can 
only  pick^  up  documenu  or  other  physical  evi. 
dence;  it  cannot  record  the  love  life  of  the  occu- 
pants. 

One  reason  why  searches  have  been  given  less 
careful  attention  by  legal  draftsmen  may  be  that 
black-bag  jobs  have  acquired  jo  sinister  an  implica. 
tion,  by  virtue  of  their  use  by  the  "Plumbers"  who 
broke  into  the  offices  of  Dr.  Lewis  Fielding  (hard- 
ly  a  •  foreign  agent"),  that  no  one  wanu  to  face 
the  question  of  the  circumstances  under  which 
they  might  be  legal.  Wiretaps  and  bugs,  though 
controversial,  have  been  associated  with  success  as 
well  as  embarrassment-for  every  American  jour, 
nalist  improperly  tapped,  there  have  been  dozens 
of  organiied-crime  leaders,  drug  dealers,  and  for. 
eign  spies  who  have  been  properly  tapped 

In  addition,  the  Bureau  itself  has  always  main, 
tamed  that  black-bag  joU  were  Illegal  and  has 
rarely,  if  ever,  sought  permission  from  the  Justice 
Department  to  carry  them  out.  By  contrast,  there 
has  always  been  a  clear  written  procedure  whereby 
the  Attorney  General  would  approve  or  deny 
Bureau  rcquesu  for  taps  and  bugs,  both  those  re- 
quiring  a  warrant  (as  in  ordinary  criminal  cases) 
and  those  done  without  a  warrant  (under  the 
"national-security"  exemption  in  the  Safe  Strecu 
Act).  What  has  been  routinized  becomes  familiar 
and  accepuble.  and  thus  more  easily  dealt  with 
when  Congress  decides  to  clarify  the  law  on  such 
matten. 

It  is  interesting  to  speculate  about  what  might 
have  happened  had  the  Bureau  sought  Justice  De- 
partment permission  for  warrantless  searches  as  it 
had  sought  it  for  warrantless  bugs.  On  May  9.  1975, 
the  Justice  Department  wrote  to  the  United  States 
Court  of  Appeals  in  the  District  of  Columbia. 
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whiU)  was  then  iiCjnng  an  appeal  of  the  convic 
Hurt  u(  Juhn  Lhiiahman  for  hii  invulvtmeni  wtth 
the  Plumbers,  sibling.  Ii  is  and  has  long 
been  the  Deparimeni »  view  that  warranileu 
^ejiihcs  in>u)viii((  pUyn^^dl  emue^  mto  private 
premises  are  jusitfieJ  undei  the  proper  cirium 
iiance>  when  leljieJ  lo  foreign  espionage  or  intel 
itgeiice  (The  letter  went  on  to  add  that  ihe 
Fielding'Ellsberg  break-ins  were  plainly  unlaw 
lui  ;  A  >enior  JusiRe  Oepjrtmeni  offiii^l  reienily 
luiil  me»thji  if  the  Bureau  had  made  requests  fur 
auihuiuy  tu  Larry  oui  bljtk  bag  jobs  in  suitable 
ca^  It  might  well  have  received  it. 

In»4ead.  the  Bureau  had  a  procedure  designed 
lu  put  sukh  le^hnimue)  in  the  wuui  pouiblc  light. 
\\heii  the  spCLui  jgent  in  charge  of  a  field  ofFiu 
wjriieU  lo  u>e  a  blj^k  bag  job,  he  requested  per 
mi»ioii  from  an  a»}istani  director  at  FBI  head 
qujrten.  The  requot  was  then  sent  to  Hoover  (or 
hi>  deputy*  Clyde  Tolson>  for  decision.  If  ap- 
piMvcd«  the  aiiihuii/ing  memo  was  marked  "Do 
Nui  File  and  kepi  in  spCLial  wifes  m  headquarters 
and  III  ihe  field  fur  no  more  than  one  year  (m 
urdcr  lu  attoraniiAi-iic  ihc  need*  of  FBI  inspector* 
whu  annujliy  reviewed  field  offices  to  make  ccr 
tain,  aniung  other  thiiig»«  il)<it  nothing  w4j  being 
duiic  VMihuui  hcjdijujricrs  approval).  Thereafter, 
ihr  Do  Nut  Flic  mcnius  were  destroyed.  Hence, 
nut  even  the  recur d-cunsciuu^  Bureau  has  any  ac 
curjtc  rouni  of  how  many  bljck-bag  jobs  were 
auihuii/ed.  It  wai  this  procedure  that  HQo\er 
lerminjied  in  1^0  when  he  decided  tu  end  bieak 
ins 

SurrusL  one  is  willing  to  grant  that 
breakMn<^.  wheihei  to  install  a  bug  or 
phutuKrjpli  a  document,  are  prupei*  under  rea 
suiiabie  cuiuiul^  in  foreign'intelitgence  cases.  Are 
they  e>er  pruper  in  other  cases?  That,  of  course. 
i>  tnc  substantive  question  r<iised  by  the  Wejthei 
t^nderground  investigation. 

Ihe  members  of  the  WcathCT  Undcrgruund 
were  all  American  citizens.  They  were  alio  d  vio- 
lent, terrorist  group  that  made  Jtnd  planted  bombs. 
The  Kcith  decisiun.  and  Senate  wiretap  bilh 
b4»c  the  applicabiiiiy  of  Fourth  Amendment  re- 
quiienient}  tur  warrants  on  the  domestic/ foreign 
dliiunitiun.  not  un  a  dutinctiun  between  ordinary 
criniinals  and  a  terrorist  conspiracy.  The  FBI 
jKcnt>  who  are  protesting  the  indictments  uf  then 
former  leaders  believe  that  the  letter  distinction 
ts  Ai  least  as  important  as  the  former.  And  the 
dmuvrry  motions  th^t  the  Lwyers  fur  Gray.  Felt, 
4'>4  Will  no  doubt  hie  will  seek  documents 

>jiuM  that  the  Weather  Underfround  had  sub> 
tt^ntMl  foreign  connections 

Utiium  Sjfire  has  argued,  without  indicating 
wli4t  evidence  he  has.  that  such  a  foreign  connec 
iiuii  exiucd.  specifically  with  Al  Fatah  Persons 
•^itiiiii  (he  Bureau  ttself  have  suggested  that  docu 
niciiCt  mj>  be  produced  shuwing  tics  between  the 
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vVeaihei  gruup  and  both  the  Cubans  and  the  PLO. 

The  cuuits  will  have  to  decide  what  significance, 
tf  any,  to  attach  to  such  evidence.  There  u  no 
existing  legdl  standard  by  which  one  can  easily 
judge  whether  an  American  citizen  has  ties  suffi- 
ciently close  to  a  foreign  power  to  make  him  an 
agent  of  that  power.  Is  a  Soviet  agent  only  some* 
one  on  the  full-time  payroll  of  the  KGB  or  one 
who  re3ularly  meets  wKh  a  Soviet  courier  to 
drop  off  secrets?  These  are  the  conventional  images 
of  an  "agent.  But  what  of  someone  who  travels  to 
a  foreign  country  to  receive  training,  or  who  ac- 
cepts foreign  money  to  cover  the  expenses  of  his 
organization,  or  who  secretly  collaborates,  without 
pay.  With  foreign  powers  in  the  pursuit  of  their 
policy  objectives?  At  the  extremes,  the  distinctions 
are  easy  to  make,  but  in  the  middle,  where  several 
American  dissident  groups  may  well  belong,  the 
distinctions  will  be  maddeningly  difficult. 

And  there  is  no  guarantee  that  the  couru  will 
accept  the  "foreign  power"  exemption  even  if  the 
facts  show  that  a  person  was  in  some  sense  an 
agent.  In  the  1975  Zweibon  case,  the  Court  of 
Appeals  in  the  District  of  Columbia  suggested  that 
even  national-security  investigations  may  require 
a  judicial  ^/trrant.  "Absent  exigent  drcumstances 
[such  as  an  imminent  threat],  no  wiretapping  in 
»he  area  of  foreign  affairs  should  be  exempt  from 
prior  judicial  scrutiny,  irrespective  of  the  justifica 
tion  for  the  surveillance  or  the  importance  of  the 
information  sought."  In  reaching  this  view.  Judge 
J.  Skelly  Wright  rejected  the  arguments  tradition- 
ally advanced  for  warrantless  national-security 
survcillance-that  the  courts  are  not  competent  to 
judge  such  matters,  that  the  need  to  obtain  a  war- 
rant will  lead  to  security  leaks,  that  there  will  be 
undue  delay,  or  that  there  is  a  significant  differ 
ence  between  gathering  intelligence  and  collecting 
evidence.  Since  other  drcuit  courts  have  reached 
different  conclusions,  and  since  even  the  District 
of  Columbia  circuit  was  divided  in  its  opinion,  it 
is  possible  the  Wright  view  will  not  prevail  should 
the  matter  reach  the  Supreme  Court.  But  it  is  also 
possible  that  it  will. 

In  short,  the  foreign/domestic  di^inction  may 
turn  Out  to  be  as  vulnerable  to  court  challenge  as 
the  earlier  intelligenie/evidence  distinction.  If  all 
distinctions  are  erased  and  all  searches  or  inter 
cepts  must  meet  the  same  standards  for  obtaining 
a  judicial  warrant,  then  law  enforcement  will  face 
some  grave  difficulties. 

They  arise  from  a  little  discussed  feature  com- 
mon to  both  the  Weather  Underground  and  the 
foreign  spy  cases.  To  obtain  a  judicial  warrant, 
whether  for  a  search,  a  tap,  a  bug,  or  an  arrtst, 
an  investigator  must  show  that  he  has  probable 
cause  to  believe  that  tlie  person  in  question  has 
committed,  or  is  about  to  commit,  a  crime  or  has 
in  his  possession  the  fruits  of  a  crime.  Except  in 
those  cases  where  somebody  has  witnessed  the 
crime,  the  showing  of  probable  uuse  typically  dt- 
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P€nd$  on  having  a  reliable  lip  from  an  infoiroant 
This  1$  especially  the  ca$€  if  the  aime  in  view  is 
ihe  product  of  a  conspiracy. 

Certain  ftoups  are  less  vulnerable  to  being  pene- 
trated by.  or  deceived  by,  an  informant  than 
others  Among  these  are  domestic  political  revolu- 
tionaries, especially  those  with  strong  feelings  of 
mutual  solidarity,  and  foreign  spy  rings,  Whereas 
a  member  of  a  gang  of  bank  robber*  might  be 
induced  to  give  information  in  exchange  for 
money  or  leniency,  a  revolutionary  or  a  spy  might 
have  a  price  no  government  could  pay.  Domestic- 
security  wiretaps  are  often  for  the  purpose  of 
gathering  just  the  sort  of  information  that  cannot 
be  obtained  from  an  informant. 

^ui  recognizes,  as  some  judges  »ecm 

unable  to  do.  that  there  are  reasonable  grounds  for 
warrantless  surveillances  in  some  cases,  one  would 
nonetheless  worry  about  leaving  the  authority  to 
decide  when  to  use  such  techniques  entirely  in  the 
hands  of  the  President  or  the  Attorney  General. 
President  Nixon  and  his  associates  abused  precise^ 
ly  ihai  discretionary  authority,  thereby  lending 
substance  to  the  fears  of  those  who  had  earlier 
questioned  the  national-security  exemption  in  the 
1968  Safe  StreeuAct. 

The  need  is  to  supply  an  independent  review 
mechanism  that  can  prevent  unjustified  or  polit* 
ical  use*  of  the  national-security  authority  without 
at  the  same  time  having  to  follow  the  same  stan- 


dards now  governing  the  issuance  of  warranu  in 
ordinary  aiminal  cases  where  prosecution,  not  in- 
telligence, is  the  goal.  The  Senate  wiretap  bUl 
docs  just  this,  though  without  dealing  with  the 
problems  of  physical  searches  or  of  domestic  tcr- 
rorist  groups.  Whether  it  will  survive  House  scru- 
tiny and  judicial  challenge  remains  to  be  seen. 

Democratic  societies  find  it  difficult  to  make 
decisions  on  matters  that  require  one  to  consider 
the  view  that  the  Constitution  cannot  afways  be 
the  sole  guide  to  permissible  government  action. 
On  balance,  that  is  probably  a  fortunate  bias 
when  one  considers  what  has  been  done  through- 
out  history  in  the  name  of  rairon  d'etat.  But  we 
cannot  leave  matters  at  our  revulsion  against  arbi' 
irary  power.  Terrorism  and  espionage  are  ominouj 
facts  of  life,  drawing  equally  on  "domesUc"  and 
•foreign"  persons  with  little  regard  for  the  niceties 
of  citizenship.  Just  as  there  has  been  a  "clear  and 
present  danger"  test  by  which  to  judge  the  scope 
of  the  First  Amendment's  guarantee  of  free  speech, 
there  may  also  have  to  be  such  a  test  in  judging 
the  Fourth  Amendment's  prohibition  against  un- 
reasonable searches.  It  ought  to  be  possible  for 
Congress  to  devise  such  a  test  and  aeaie  indepcn- 
dent  machinery  to  apply  it  without  having  to 
defend  the  increasingly  dubious  proposition  that 
foreign  agenu  are  of  necessity  more  dangerous 
than  domestic  terrorist!. 
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(««oIv»<l:  Th.t  th»  l,„it.d  state,  should  E.t.blUh  lt„iforn  Rul..  Cov«„i„g 
the  Procedure  of  ,H  civil  Court,  in  the  H.tion  * 

ruI.,'^j'c"u';ro«du«';h'i?h''""fH''"  "  of  uniform 

sr?h\lui?^i:[^-%^«il^d":^^^-^^^ 

conflict  re.olution  .uch".  .rMuitlon  •""""ive  of 
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.  Pfofettor  of  Uw,  Univenity  of  Mittouri,  Columbia.  B.A.  Stanford  Univer- 

•Uy  19^:  M  A.  1967.  Ph.D..  1976.  Harvard  Univenityi  J.D.  Univertity  of  California.  Berkc 
*fy»  1976, 

f'r^kel,  The  Search  for  THith.  An  Umpireat  View,  123  U.  Pa.  L.  R«v.  1031,  1054 
(1975)  While  Judge  Frankel  wai  focusing  in  the  quoUd  pauage  on  criminal  cuei.  he  ob- 
viowly  intended  hU  concemi  and  criticiimi  to  embrace  both  civil  and  criminal  litigation. 

1295 

l^mi^  '^^'^       permiJiion  of  the  copyrifht  holder  from  th«  Vnnderbilt  Uw  Review,  v.  31.  Nov.  1978: 
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1.  Introduction 

In  his  Cardozo  Lecture  to  the  New  York  City  Bar  in  December 
1974,  Judge  Marvin  E.  Frankel'  raised  some  disturbing  and  funda- 
mental  questions  about  the  adversary  character  of  American  litiga- 
tion.  After  years  of  participating  in  various  roles  in  our  principal 
system  of  dispute  resolution,  Judge  Frankel  concluded  that 
adversary  system  rates  truth  too  low  among  the  values  that  institu- 
tions of  justice  are  meant  to  serve."'  I  share  Judge  Frankel's  concern 
about  the  ways  particular  aspects  of  our  adversary  process  militate 
against  fair  and  efficient  resolution  of  legal  disputes.*  This  essay  is 
an  effort  to  respond  to  that  concern  and,  hopefully,  to  contribute  to 
the  "study"  of  "elaborate  struggles  over  discovery"  called  for  by 

Judge  Frankel.  u      *     r  •  •« 

The  thesis  I  explore  is  that  the  adversary  character  of  civil 
discovery,'  with  substantial  reinforcement  from  the  economic struc 
ture  of  our  legal  system,  promotes  practices  that  systematically 
impede  the  attainment  of  the  principal  purposes  for  which  discover)' 
was  designed.  The  adversary  structure  of  the  discovery  machiner> 
creates  significant  functional  difficulties  for,  and  imposes  costly 
economic  burdens  on,  our  system  of  dispute  resolution.  Because 
these  difficulties  and  burdens  are  an  inevitable  consequence  of  ad- 
versary relationships  and  competitive  economic  pressures,  they  can- 
not  be  removed  by  the  kind  of  limited,  nonstructural  discovery  re- 

2.  Distnct  Judfe,  United  Sutet  District  Court  for  the  Southern  District  of  N«w  Yort 

3.  Fnnkel,  supra  note  1,  it  1032.  . 

4.  Since  I  use  terras  like  "fiimeM,"  "justice,"  ind  *'truth*'  with  some  frequency  m  thi 
essay,  i  few  words  ibout  wh«t  I  intend  to  communicite  through  the  use  of  these  ternusrta 
order  I  ippreciite  thit  terms  like  these  carry  numerous  vtlue  connotitions  ind  conumao 
self-evident  meininf .  The  metninf  I  aKribe  to  these  terms,  however,  is  identicsl.  reliuwN 
simple,  ind  grounded  in  fundimentils  of  the  existing  system  of  dispute  rwoluijoo 
••Fiimcsf,"  "justice."  or  "truth"  in  any  fiven  case  is  a  functionil  concept.  It  is  whii^w 
result  a  duly  constituted  trier  of  fict  Oury  or  judge)  would  retch  if  it  had  full  icceu  to  t3 
the  evidence  and  liw  thit  is  arguibly  relevint  to  the  issues  in  question.  "Justice.  th«n. 
"fiimeu"  or  "truth"  is  i  social  product,  i  product  thit  can  result  only  from  a  procesi 
reliibly  expows  ill  the  potentiilly  relevint  dsU.  _ 

5.  My  focus  IS  on  the  discovery  sUg e  of  civil  litigition.  Discovery  in  cnmmsl  niinm 
u  in  ilto({ether  different  question.  The  vilues  and  institutions  thit  are  relevint  ind  soc^ 
times  in  conflict  m  cnminal  litigition  are  so  different  from  those  perUining  to  civil  misVt^ 
the  two  systems  cinnot  be  evaluited  intelligently  ind  constructively  within  ™>^'^ 
frimework.  Since  criminil  procedure  ilready  hss  developed  into  in  independent 

there  is  no  need  to  treit  "litigition"  monolithicilly  ind  to  insist  thit  ill  reforms  proc«M  a 
iandem  in  both  the  civil  and  criminil  arenas.  . 

It  is  worth  noting  thit  both  of  the  contemporaneously  published  resporwes  to  Jiwr 
Frinkel's  Cardoio  Ucture  found  the  primary  weipons  for  their  ittacks  in  Rn 
ibout  cnminil  litigition.  See  Trttdmtn,  Judge  F^ankeVs  Search  for  Trutk  123U  Pa  t  w 
1060  (1975);  Uviller.  The  Advocate,  the  Truth,  and  Judicial  Haekles  A  Reaction  to  Juof^ 
FrankeVs  Idea,  123  U.  Pa.  L.  Riv.  1067  (1975). 
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forms  that  have  been  made  in  the  past  and  are  once  again  under 
consideration.*  To  come  to  terms  with  these  problems  will  require 
in  assault  on  their  sources;  effective  reform  consequently  must  in- 
clude institutional  changes  that  will  curtail  substantially  the  im- 
pact of  adversary  forces  in  the  pretrial  stage  of  litigation.'  In  the 
final  section  of  this  essay  I  propose  the  tentative  outlines  of  an 


6  Thii  WMy  will  discuM  in  deUil  the  major  effort*  that  have  been  made  in  difcovery 
ftta  One  ihould  be  aware  at  the  outlet,  however,  that  a  major  review  of  the  federal  riilee 
(<disco\ery  ii  pretenlly  underway  and  could  rcfult  in  at  leait  modett  chtneee.  The  current 
nfom  effort  wis  formally  launched  after  the  1976  National  Conference  on  the  Cauaet  of 
Populir  Dissatisfaction  with  the  Adminiitration  of  Justice.  Memben  of  the  Conference  had 
v^td  that  abuse  of  discovery  technique*  wu  widespread,  retulting  in  escalation  of  litigation 
fwts.  delays  in  adjudication,  and  coercion  of  unfair  settlemenU.  Retpondinj  to  theee  criti« 
wm».  the  American  Bar  Aasociation's  Section  of  Litigation  appointed  a  Special  Committee 
H  the  Study  of  Discovery  Abuse.  The  Special  Committee  published  iu  report  in  October 
1J77  The  American  Bar  Association,  acting  through  ita  Board  of  Governor*,  officially  ap- 
pitn«J  the  report  on  December  2, 1977.  A  second  reviaed  printing  of  the  report  appeared  in 
ihjt  month  [hereinafter  cited  as  Report  of  the  Special  Committee]. 

The  Section  of  Litigation  presented  the  Report  of  the  Special  Committee  to  the  Adviaory 
roramitlee  on  Civil  Rules  (which  had  been  appointed  by  the  Chief  Justice  of  the  United 
Sui«  Supreme  Court  as  part  of  the  Judicial  Conference  program).  After  considering  the 
Vciil  Committee's  proposals,  the  Advisory  Committee  aubmitted  a  Preliminary  Draft  of 
Pnpo$ed  Amendments  to  the  Federal  Rulet  of  Ciml  Procedure  to  the  SUnding  Committee 
«i  Rul«  of  Practice  and  Procedure  of  the  Judicial  Conference  of  the  United  State*.  Because 
ibe  Sunding  Committee  wanted  to  receive  comment*  on  these  propotal*  before  considering 
•Jvm.  it  published  the  Preliminary  Draft  of  Proposed  Amendment*  in  March  1978. 77  F.R.D. 
«n|hefeinsflcr  cit^d  as  Preliminary  Draft],  The  SUnding  Committee  esUbliahed  a  Novem- 
bff  30,  1978.  deadline  for  submission  of  written  comment*  on  the  propo*ed  change*  The 
<undin|  Committee  indicated  that  detailed  consideration  of  the  proposals  would  commence 
Bmetime  after  November  30,  1978,  and  that  whatever  proposals  emerged  from  that  body 
•oold  be  evaluated  in  turn  by  the  Judicial  Conference  of  the  United  Sute*  and  the  United 
iiiin  Supreme  Court. 

While  the  Advisory  Committee'a  Preliminary  Draft  adopU  mo*t  of  the  Special  Commit. 
t»f » rtcommendations,  \Xs  proposals  differ  in  two  major  respecU.  The  Adviaory  Committee 
>rticularly"  has  invited  responses  from  the  professional  community  about  these  "point*  of 
iurwment  between  it  and  the  Section  of  Litigation."  Preliminary  Drafts  tupra,  at  627. 
iKim  most  of  the  Advisory  Committee's  proposals  substantially  are  identical  to  the  recom- 
•enditions  of  the  Special  Committee,  however,  most  of  the  diKussion  in  this  euay  of  the 
«'wn?  currently  under  consideration  will  focus  on  the  Special  Committee's  report.  In  addi- 
^  I  will  identify  and  evaluate  the  two  potentially  significant  differences  between  the 
Wxiaoo^  Committee's  proposals  and  those  made  by  the  Special  Committee. 

7  Before  alienating  all  loyalists  to  the  adversary  system,  I  hasten  to  add  that  the 
pwpow  of  the  changes  I  propose  is  limited.  They  would  not  remove  all  vestiges  of  adversary 
jocttdings  from  discovery,  but  they  would  seek  to  confine  adversary  forces  to  those  aspecU 
tducovery  where  they  have  uniquely  valuable  contributions  to  make.  Moreover,  the  changes 
•^id  |«ve  the  adversary  heart  of  civil  trials  firmly  in  iU  traditional  place. 

The  adversarial  process  ceems  particularly  well*auited  to  the  following  crucial  trial-stage 
«»«vori  (1)  determining  which  componenU  of  the  daU  that  were  collected  and  organized 
•wnj  (he  pretrial  stage  constitute  admissible  evidence,  (2)  determining  the  ultimate  facU 
^  the  sdmitsible  evidence,  and  (3)  determining  the  legal  implications  of  those  ultimate 
m  A  vigorous  dialectic  between  adversary  minds  is  most  likely  to  produce  reliable  resolu- 
*«of  the  issues  these  endeavors  generate. 
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alternative  system  for  gathering  evidence  and  defining  issues— a 
system  designed  to  accomplish  the  purposes  for  which  civil  discov- 
ery was  intended,  while  lowering  the  social  cost  of  our  current  dis- 
covery process. 


The  purposes  that  modem  civil  discovery  is  designed  to  accom- 
plish are  crucial  to  a  system  of  dispute  resolution  committed  to 
justice.  In  its  seminal  opinion  about  the  scope  of  discovery,  the 
United  States  Supreme  Court  declared  that  **[m]utual  knowledge 
of  all  the  relevant  facts  gathered  by  both  parties  is  essential  to 
proper  litigation."*  Discovery  is  designed  to  serve  as  the  principal 
mechanism  by  which  such  "[mjutual  knowledge  of  all  the  relevant 
facts'*  will  be  achieved.*  As  the  Supreme  Court  of  Illinois  forth- 
rightly  stated,  the  overriding  purpose  of  discovery  is  nothing  less 
than  to  promote  "the  ascertainment  of  the  truth  and  ultimate  dis- 
position of  the  lawsuit  in  accordance  therewith  .  .  .  Six  years 
earlier  Judge  Irving  R.  Kaufman  had  articulated  this  same  view  in 
noting  that  "(t]he  federal  rules  are  designed  to  find  the  truth  and 
to  prepare  for  the  disposition  of  the  case  in  favor  of  the  party  who 
is  justly  deserving  of  a  judgment."" 

The  means  the  discovery  rules  provided  for  achieving  this  end 
was  the  mutual  disclosure  of  evidence  or  information  regarding  the 
existence  of  relevant  facts."  In  the  words  of  Judge  Kaufman, 
"[t)he  clear  policy  of  the  rules  is  toward  full  disclosure.""  Nor  are 
these  views  about  the  primary  purposes  of  discovery  confined  to  the 
courts."  The  draftsmen  of  and  commentators  on  the  original  federal 
rules  of  discovery  shared  the  conviction  that  the  overriding  objective 
civil  discovery  was  designed  to  accomplish  was  the  location  and 
disclosure  of  all  the  unprivileged  evidentiary  data  that  might  prove 

8.  Hickratn  v.  Taylor.  329  U.S.  496.  507  (1947)  (emphuii  added). 

9.  W.  at  601. 

10.  Momer  v.  Chamberlain,  35  Ul  2d  351,  361.  221  N.E.2d  410,  417  (1966). 

11.  Kaufman,  Judicial  Contnl  Over  Discovery.  28  F.R.D.  Ill,  125  (1962).  At  thetimi 
he  wrote  the  quoted  material.  Judge  Kaufman,  who  currently  sita  on  the  United  States  Court 
of  Appeal!  for  tha  Second  Circuit,  waa  a  judge  in  the  Uniud  Sutet  Diitrict  Court  for  ^ 
Southern  Diatrict  of  New  York. 

12.  329  U.S.  at  501. 

13.  Kaufman,  supra  note  11.  at  119.  . 

14.  For  limilarly  premi»ed  judicial  pronouncement*  on  the  role  of  ditcovery,  m«  UnitM 
SUtea  V.  Proctor  k  Gamble  Co.,  356  U.S.  677,  682  (1958).  and  Nichols  v.  Sanborn  Co .  24  F 
Supp.  906,  910  (D,  Mm*.  1938).  The  latter  caae  ts  eapecially  noteworthy  because  of  it»  clot 
proximity  m  time  to  the  promulgation  of  tha  federal  rulei  and  iU  expresa  reference  to  IM 
intentions  of  the  draften. 
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useful  in  resolving  a  given  dispute." 

Minimal  reflection  reveals  a  fundamental  antagonism  between 
the  goal  of  truth  through  disclosure  and  the  protective  and  competi- 
tive impulses  that  arc  at  the  center  of  the  traditional  adversary 
system  of  dispute  resolution.  While  drafters  and  early  proponents 
of  the  rules  of  discovery  were  not  oblivious  to  that  antagonism,  they 
seem  to  have  assumed  that  the  rules  themselves  would  reduce  the 
size  of  the  litigation  arena  in  which  adversary  instincts  and  tactics 
would  predominate.  They  apparently  believed  the  discovery  ma- 
chinery would  reduce  the  role  of  adversary  pressures  and  tactics  in 
the  pretrial  process  of  gathering  relevant  evidentiary  data. 

The  literature  that  emanated  from  the  academic  and  judicial 
proponents  of  discovery  during  the  decades  surrounding  the  1938 
adoption  of  the  Federal  Rules  of  Civil  Procedure  is  replete  with 
optimistic  forecasts  about  the  beneficial  changes  discovery  would 
bring  to  the  adversary  system.  Edson  R.  Sunderland,  who  is  cred- 
ited with  drafting  the  discovery  components  of  the  1938  Federal 
Rules,"  wrote  that  the  new  procedural  rules: 

rotrk  the  highett  point  to  far  retched  in  the  English  speaking  world  in  the 
elimination  of  tecrecy  in  the  preparation  for  trial.  Each  party  may  in  effect  be 
cilled  upon  by  his  adversary  or  by  the  judge  to  lay  all  hii  cards  upon  the  table, 
the  important  consideration  being  who  hu  the  stronger  hand,  not  who  can  play 
the  cleverer  game.*' 

Six  years  earlier,  while  advocating  the  discovery  reforms  that  culmi- 
nated in  the  Federal  Rules,  Sunderland  had  declared  that: 

Lawyers  who  constantly  employ  [diKOvery]  in  their  practice  find  it  an  ex- 
ceedingly valuable  aid  in  promoting  justice.  Discovery  procedure  serves  much 
the  lame  function  in  the  field  of  law  u  the  X-Ray  in  the  field  of  medicine  and 
surgery;  and  if  its  use  can  be  sufficiently  extended  and  its  methods  simplified. 
litigation  will  largely  cease  to  be  a  game  of  chance,^* 


15  J.  Moow  &  J.  FtaDMAN.  2  Mooaa's  Fedkul  Pjuctice  Undix  the  Naw  Fedxxal 
Rtxii  I  26.01.  at  2441-45  (1938)  (hereinafter  cited  as  MooRX  k  Fxixdman];  HoltzhofT, 
instruments  of  Discovery  Under  Federal  Rules  of  Civtl  Procedure,  41  MlCH.  L.  Rav.  205  (1942) 
Ilxreiiufler  cit«d  as  Instruments],  Pike  Ic  Willis,  Vie  Sew  Federal  Deposition-Discovery 
Procedure  (pu.  12),  38  CoLUM.  Lrttav.  1179, 1436  (1938);  Sunderland,  Discovery  Before  Trial 
Under  the  New  Federal  Rules,  16  Tmhn.  L.  Rav.  737  (1939)  (hereinafter  cil*d  u  DUcovery 
Bffore  Tnal],  Sunderland,  Improving  the  Administration  of  Justice,  167  Annau  60  (1933) 
Nreinsfler  cited  as  Improving  the  Administration],  Sunderland,  Scope  and  Method  of 
Ihcovery  Before  Tnal,  42  Yaix  L.J.  863  ( 1933).  See  also  W.  Glaser,  PaxnuAL  DiscovixY  and 
^  Advbwary  SYsmc  8-12,  18-37  (1968),  Holtzhoff,  The  Elimination  of  Surprise  in  Federal 
Ptnctice,  7  Vand.  L.  Rav.  576  (1954)  (hereinafter  cit«d  ai  The  Elimination  of  Surprise]; 
Rosenberf ,  Changes  Ahead  in  Federal  Pretrial  DUcovery,  45  F.R.D.  481  (1969);  Speck,  The 
V>e  of  Discovery  in  United  States  District  Courts,  60  Yalx  L.J.  1132  (1951). 

16.  W.  GlABtR,  supra  nota  15,  at  11. 

Discovery  Before  Trial,  supra  note  16,  f  t  739. 

18  Improving  the  Administration,  supra  note  16,  at  76  (emphasis  added). 
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Similarly,  James  A.  Pike  and  John  W.  Willis  stated  during  the  year 
the  Federal  Rules  were  promulgated  that  the  federal  discovery  pro- 
cedure constituted  a  major  contribution  to  **the  general  course  of 
procedural  reform"  in  that  it  would  "strongly  stamp  the  entire  fed- 
eral judicial  process  with  a  character  of  frankness  and  fairness  that 
will  go  far  in  aiding  our  legal  system  to  overcome  the  effects  of  its 
rather  crude  heredity ''^^ 

James  William  Moore  and  Joseph  Friedman,  co-authors  of  the 
first  major  treatise  elucidating  the  new  Federal  Rules  of  Civil  Proce- 
dure, were  equally  optimistic  about  the  salutary  effects  discovery 
would  have  on  the  troublesome  features  of  traditional  adversary 
litigation.  Among  the  benefits  anticipated  from  the  mutual  discov- 
ery  provisions  of  the  Rules  were  "great  assistance  in  ascertaining  the 
truth,"  ''safeguards  against  surprise  at  the  trial,"  and  detection  of 
**false,  fraudulent,  and  sham  claims  and  defenses."^  Moore  and 
Friedman  also  reported  optimistically  that  "abuses  of  the  discovery 
procedure  in  jurisdictions  where  full  and  equal  mutual  discovery  is 
permitted  appear  to  be  quite  exceptional  and  isolated."^* 

Alexander  Holtzhoff,  who  in  1939  and  1940  was  Special  Assist- 
ant to  the  Attorney  General  charged  with  responsibility  for  monitor 
ing  all  federal  court  decisions  interpreting  the  new  Federal  Rules  of 
Civil  Procedure,**  declared  that  the  "extremely  liberal  provisions  for 
discovery"  were  formulated  "with  a  view  to  departing  as  far  as 
possible  from  *the  sporting  theory'  of  justice  and  to  fulfilling  that 
concept  of  litigation  which  conceives  a  lawsuit  as  a  means  for  ascer- 
taining the  truth,  irrespective  of  who  may  be  temporarily  in  posses- 
sion of  the  pertinent  facts.""  Fourteen  years  later  and  from  the 
vantage  point  of  the  federal  bench,**  Holtzhoff  reiterated  these  views 
with  even  less  restraint.  The  Federal  Rules  of  Civil  Procedure,  he 
wrote,  had  "entirely  demolished"  the  "ancient  walls"  that  had  been 
erected  in  the  adversary  system  of  litigation  to  protect  relevant 
evidence  from  disclosure.  The  new  procedure,  he  declared  enthu- 
siastically, 

effectively  ctrried  out  the  bwic  concept  that  the  purpose  of  litigation  |s  not  to 
conduct  a  cont«it  or  to  overtee  a  game  of  skill  but  to  do  justice  as  between 


19.  Pike  &  Wiltii.  supra  noU  16.  at  1459  (emphuis  added). 

20.  Moow  A  Friedman,  supra  noU  16.  f  26.01,  at  2443-44. 

21.  W,  at  2444. 

22.  Tolman,  Fortword  to  A.  HoLTiHorF,  Niw  Fedwwl  Paoaroum  and  the  Coimn  w- 
ivU94b)«  ,  ^ 

23.  A.  HoLTZHorr,  supra  nota  22,  at  7  (imphuU  added).  Set  aUo  Instrumentt,  sufn 

note  15,  at  206,  224.  ,  ^    r  .k.n-. 

24.  In  the  intenm,  Holtzhoff  wa«  appointed  United  Sutet  Diitrict  Jud<e  for  the 
trict  of  Columbia. 
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the  parties  and  to  decide  controveniet  on  their  meriti.  For  this  purpoae  the 
courta  are  entitled  to  have  Uid  before  them  all  available  and  pertinent  mate- 
rial." 

This  array  of  quotations  suggests  that  the  scholars  who  drafted, 
critiqued,  and  promoted  the  modem  rules  of  ^iiscovery  expected 
those  rules  to  reduce  dramatically  the  impact  of  adversary  forces  in 
the  trial  preparation  stage  of  litigation.  As  William  Glaser  noted, 
the  "authors  of  the  Federal  Rules  consequently  intended  to  use 
discovery  to  reform  the  adversary  system;  they  intended  litigation 
to  proceed  with  both  sides  in  full  possession  of  all  facts  and  with 
each  aware  of  the  othor's  tactical  strengths  and  weaknesses/''* 
These  lofty  visions  of  the  primary  purpose  of  discovery  were  not 
confined  to  scholars  and  commentators,  but  were  shared  by  the 
courts  as  well. 

As  early  as  September  30,  1938,  only  two  weeks  after  the  Fed- 
eral Rules  of  Civil  Procedure  became  effective,*^  the  United  States 
District  Court  for  Massachusetts  stated  that  the  rules  had  been 
framed  for  the  purpose  of  helping  to  "secure  the  just,  speedy,  and 
inexpensive  determination  of  every  action,  and  [assuring]  that 
cases  might  be  settled  on  their  merits  .  .  .  Since  1938,  the 
courts  of  many  jurisdictions  have  adopted  similar  views.  The  Su- 
preme Court  of  Illinois,  for  example,  has  declared  that  one  of  mod- 
ern discovery's  primary  purposes  is  to  reduce  the  power  of  doctrines 
that,  in  the  past,  "unduly  emphasized  the  adversary  quality  of  liti- 
gation .  .  .  The  California  Supreme  Court  sounded  a  similar 
theme  when  it  insisted  that  the  rules  of  discovery  were  intended  to 
"take  the  'game'  element  out  of  trial  preparation"  and  "to  do  away 
with  the  sporting  theory  of  litigation— namely,  surprise  at  trial 
.  .  .  The  court  observed  that  while  discovery  procedures  con- 
templated "retaining  the  adversary  nature  of  the  trial  itself,"  they 
were  designed  to  make  that  trial  "more  a  fair  contest  with  the  basic 
issues  disclosed  to  the  fullest  possible  extent."'* 

Thus,  according  to  both  the  intentions  of  the  framers  and  the 
interpretations  of  the  courts,  the  primary  purpose  of  the  modem 
rules  of  discovery  was  to  secure  complete  disclosure  of  all  relevant 
evidentiary  information  and  to  do  so  by  altering  the  nature  of  the 


25.  The  Elimination  of  Surpriie,  iupra  note  15,  at  677. 

26.  W.  GusEK.  supra  noU  15.  at  30. 
27>  A<  HoLTZHorr,  tupnx  note  22,  at  6. 

28.  Nichols  v.  Sanborn  Co.,  24  F.  Supp.  90S,  910  (D.  Maas.  1938). 

29  Krupp  V.  Chicafo  Transit  Auth..  8  li!.  2d  37,  41,  132  N.E.2d  532,  535  (1956). 

30.  Greyhound  Corp.  v.  Superior  Court.  56  Cal.  2d  355.  376. 364  P.2d  266.  275.  15  Cal. 
Rptr  90,  99  (1961). 

31.  Id.  See  aUo  UniUd  Sutet  v.  Proctor  k  Gamble  Co..  356  U.S.  677,  662  (1958). 
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relationship  between  the  parties  during  the  trial  preparation  period. 
While  even  the  most  Utopian  of  the  reformers  could  not  have  ex- 
pected to  root  out  all  vestiges  of  adversary  behavior  during  this  stage 
of  a  civil  dispute,  it  seems  fair  to  infer  that  both  the  framers  and 
the  courts  expected  litigators  to  undertake  a  more  elevated,  less 
competitive,  and  less  self-protective  stylistic  approach  during  dis- 
covery. The  unarticulated  premise  that  seems  to  underlie  much  of 
the  work  of  discovery's  most  vocal  proponents  is  that  the  process  of 
gathering,  organizing,  and  sharing  evidentiary  information  should 
take  place  in  an  essentially  nonadversarial  context. 

While  disclosing  the  data  needed  to  ascertain  the  truth  was 
clearly  the  paramount  objective  of  the  discovery  process,  its  propo- 
nents expected  discovery  to  promote  other  ends  as  well.  Perhaps  the 
most  important  of  these  goals  was  "the  realization  of  just  settle- 
ments without  the  necessity  of  protracted  litigation  .  .  .  The 
theory  was  that  if  opposing  parties  and  counsel  knew  before  trial 
what  the  evidence  would  be  with  respect  to  all  important  issues, 
they  would  feel  capable  of  predicting  reasonably  the  outcome  of  the 
litigation.  Therefore,  the  parties  would  decide  to  settle  their  dispute 
in  order  to  avoid  the  expense,  inconvenience,  and  risk  of  the  trial 
itself."  The  crucial  premise  on  which  this  theory  rests  is  that  discov- 
ery would  result  in  full  disclosure  of  the  relevant  evidence.  If  disclo- 
sure was  only  partial,  or  if  there  was  reason  to  fear  it  was  only 
partial,  opposing  parties  and  counsel  would  either  miscalculate  the 
strength  of  their  positions  or  feel  incapable  of  predicting  reasonably 
what  the  outcome  at  trial  would  be.  Although  at  least  one  commen- 
tator has  suggested  that  greater  uncertainty  about  the  outcome 
would  increase  the  parties'  interest  in  settlement,"  the  proponents 
of  broad  discovery  have  clearly  rejected  that  view  and  have  con- 
cluded that  a  realistic  assessment  of  the  likelihood  of  success  gener- 
ally will  be  a  much  stronger  inducement  to  settle  than  would  be  fear 
of  the  unknown."  This  conclusion  is  supported  by  the  obvious  fact 
that  fear  is  not  the  only  response  to  uncertainty,  lack  of  information 
also  can  provoke  an  interest  in  gambling.  While  uncertainty  may 
mtimidate  some  litigants  into  settlement,  it  will  inspire  others  to 
gamble  for  victory. 

32.  Momer  v.  ChtmberUm,  36  111.  2d  361.  369.  221  N.E.2d  410,  416  (1966)  See  aUo 
People  ex  rel  Terry  v.  Fiiher,  12  111.  2d  231,  239.  145  N.E.2d  588,  593  (1957).  Wttjwn.  The 
Settlement  Theory  of  Discooery,  65  III.  B.J.  480  (1967). 

33.  W.  Glwj».  supra  nota  15,  tt  11-12;  Moojut  k  Frodman,  supra  note  16.  f  26  01,  it 
2444;  Speck,  supra  note  15.  at  1132. 

34.  Wttion.  supra  note  32,  at  489, 490.  See  aUo  Frank,  Pretrial  Conferences  and  Uucov* 
ery-' Disclosure  or  SurprUeh  1965  iNi.  L.J.  661. 

35.  W.  GLAStR,  supra  note  15.  at  91  k  n.4. 
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Regardless  of  the  outcome  of  this  debate  about  the  psychology 
of  settlement,  there  is  an  overriding  policy  consideration  in  this  area 
that  commands  full  disclosure.  Discovery  was  not  intended  to  pro- 
mote settlements  of  all  kinds.  It  was  intended  instead  to  promote 
only  **just"  settlements.  Partial,  highly  manipulated  discloeure  can 
provide  no  assurance  that  the  settlements  it  generates  will  be  just. 
That  assurance  can  arise  only  in  the  context  of  full  disclosure. 

Proponents  of  discovery  have  identified  an  additional  purpose 
they  expect  discovery  to  serve.  By  making  all  the  potential  unprivi- 
leged  evidence  available  to  both  sides  well  in  advance  of  trial,  dis- 
covery predictably  would  shorten  and  streamline  the  trial  process 
by  narrowing  the  issues  and  organizing  the  "mass  of  undigested  and 
undifferentiated  data"**  into  an  orderly  package  for  efficient  and 
meaningful  presentation."  These  improvements  simultaneously 
would  promote  the  ascertainment  of  truth  and  the  conservation  of 
the  resources  of  both  litigants  and  the  courts.  Thus  it  was  expected 
that  discovery  would  contribute  significantly  to  the  protection  of 
ever  precious  judicial  resources  both  by  encouraging  settlement  and 
by  making  trials  more  efficient. 

in.  Adversary  Instincts  and  the  Undoing  of  the 

NONADVERSARIAL  ASSUMPTION 

The  academic  and  judicial  proponents  of  the  modern  rules  of 
discovery  apparently  failed  to  appreciate  how  tenaciously  litigators 
would  hold  to  their  adversarial  ways  and  the  magnitude  of  the  an- 
tagonism between  the  principal  purpose  of  discovery  (the  ascertain- 
ment of  truth  through  disclosure)  and  the  protective  and  competi- 
tive instincts  that  dominate  adversary  litigation.  Neither  the  archi- 
tects of  the  discovery  machinery  nor  the  judges  who  embraced  their 
work  would  have  endorsed  the  central  premise  of  this  essay:  that 
adversary  pressures  and  competitive  economic  impulses  inevitably 
work  to  impair  significantly,  if  not  to  frustrate  completely,  the  at- 
tainment of  the  discovery  system's  primary  objectives. 

As  previously  noted,  the  unarticulated  assumption  underlying 
the  modem  discovery  reform  movement  was  that  the  gathering  and 
sharing  of  evidentiary  information  should  (and  would)  take  place  in 
an  essentially  nonadversarial  environment.  That  assumption  was 
not  well  made.  Instead  of  reducing  the  sway  of  adversary  forces  in 


36.  Kaufman,  iupra  noU  11,  at  125. 

37  !d  See  alio  Hickman  v.  Taylor.  329  U.S.  495.  501  (1947);  MoOM  k  Fmedman* 
<upra  note  15,  f  26.01,  at  2442  45.  Irutrumentt,  iupra  not«  15,  at  205*06,  Pike  k  WilHi, 
lupra  note  15.  at  1459;  Diicovery  Before  Trial,  iupra  not*  16.  at  737«39. 
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litigation  and  confining  them  to  the  trial  stage,  discovery  has  greatly 
expanded  the  arenas  in  which  those  forces  can  operate.  It  also  has 
provided  attorneys  with  new  weapons,  devices,  and  incentives  for 
the  adversary  gamesmanship  that  discovery  was  designed  to  curtail. 
Rather  than  discourage  '*the  sporting  or  game  theory  of  justice,"" 
discovery  has  expanded  both  the  scope  and  the  complexity  of  the 
sport.  Modern  discovery  also  has  removed  most  of  the  decisive  plays 
from  the  scrutiny  of  the  court.  Because  so  many  civil  cases  are 
settled  before  trial  and  because  the  conduct  of  attorneys  is  subject 
only  to  fitful  and  superficial  judicial  review  during  the  discovery 
stage,  much  of  the  decisive  gamesmanship  of  modem  litigation 
takes  place  in  private  settings. 

Such  factors  as  traditional  professional  loyalties,  deeply  in- 
grained lawyering  instincts,  and  competitive  economic  pressures 
assured  that  the  process  of  gathering  and  organizing  evidence  would 
not  take  place  in  an  essentially  nonadversarial  context.  Escape  from 
this  outcome  would  have  required  substantial  changes  in  the  insti- 
tutional context  within  which  discovery  is  conducted.  However,  no 
such  changes  have  been  made.  Attorneys  conducting  discovery  still 
are  commanded  by  the  rules  of  professional  responsibility"  and  by 
their  own  economic  self-interest  to  commit  their  highest  loyalty  to 
their  clients*  best  interests.  By  contrast,  there  is  generally  no  ethical 
pressure  or  financial  incentive  for  attorneys  voluntarily  to  disclose 
the  fruits  of  their  investigations  or  in  any  way  make  ascertainment 
of  the  truth  easier  for  opposing  counsel  or  the  trier  of  fact.  In  short, 
all  the  well-established  institutional  pressures  that  for  generations 
have  operated  to  make  attorneys  partisan  advocates  and  to  make 
them  view  each  other  as  committed  adversaries  have  remained  in- 
tact. In  this  context,  it  is  indeed  naive  to  expect  that  discovery, 
armed  only  with  its  own  executional  rules,  could  somehow  resist  the 
inroads  of  the  adversarial  and  competitive  pressures  that  dominate 
its  surroundings. 

One  of  the  principal  aims  of  this  essay  is  to  demonstrate  how 
these  same  professional  and  economic  institutional  pressures  are 
responsible  for  frustrating  to  a  significant  extent  the  accomplish- 
ment of  the  principal  purposes  of  discovery.  The  following  sections 
describe  the  manner  in  which  adversarial  pressures  and  the  tactics 
they  encourage  systematically  operate  to  limit  and  distort  the  flow 

38.  Gnswold.77ifiE.on^Weu;,  61  A.B.A.J.  1017.  1021  (1965). 

39.  Cinon  7  of  the  Code  of  Pnfessional  Responsibility  mindites  thit  a  lawyer  snouW 
"represent  hit  client  zealously  within  the  boundi  of  the  law."  ABA  Code  of  PnoreMioNAL 
RraroNSiBiun  and  Code  or  Judicial  Conduct  (aj  amended  Aug.  1977)  (hereinafter  cited  tf 
ABA  Code].  This  duty  it  owed  simultaneously  to  the  client  and  to  the  legal  »ystem 
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of  evidentiary  information  to  parties  and  the  trier  of  fact  and  con- 
tribute significantly  to  the  increased  cost  of  litigation. 


There  is  no  consensus  in  the  professional  literature  regarding 
whether  discovery  is  achieving  the  purposes  for  which  it  was  in- 
tended, or  the  effect  of  the  adversary  process  upon  discovery.  The 
literature  focusing  on  discovery,  most  of  which  is  impressionistic  or 
meagcrly  empirical,  is  replete  with  inconsistent  perspectives  and 
contradictory  assessments.^  The  only  large-scale  empirical  effort  to 
evaluate  discovery  in  operation  was  conducted  in  the  early  I960's 
ind  resulted  in  two  monographs:  William  Glascr's  Pretrial  Discov- 
ery and  the  Adversary  System,*^  and  the  Columbia  University 
School  of  Law's  Field  Survey  of  Federal  Pretrial  Discovery.*^  The 
Field  Survey  included  no  direct  and  systematic  effort  to  evaluate 
the  impact  of  adversary  and  competitive  economic  pressures  on  the 
ittainment  of  discovery's  principal  purposes.  It  did  attempt  to  de- 
termine, however,  the  extent  to  which  discovery  procedures  were 
having  the  salutary  effects  their  proponents  had  predicted.  The 
managers  of  the  study  concluded  that  their  data  could  not  support 
the  propositions  that  discovery  increased  the  likelihood  of  settle- 
ment (no  effort  was  made  to  determine  whether  the  settlements  that 
followed  discovery  were  "just")  or  that  it  narrowed  issues  or  other- 
wise streamlined  and  shortened  trials.**  The  study  did  lead  its  man- 
ners to  conclude,  however,  that  more  relevant  evidence  tended  to 
be  made  available  to  counsel  (but  not  necessarily  to  the  trier  of  fact) 
in  cases  in  which  discovery  was  used  than  in  cases  in  which  there 
WIS  no  discovery.**  This  hardly  surprising  conclusion  misses  the 

40.  Prob«bly  the  b«tt  retource  for  locatinf  many  of  the  articlet  and  monographi  on  thii 
wbject  U  the  ext«n«ive  footnotinf  of  William  Gltier  i  Pretrial  Ditcovery  and  the  Advertary 
^w/fffi  For  example,  the  notei  on  paget  6,  8,  36-37,  120-23,  and  130  of  that  work  are 
p«rtituUrly  helpful  Two  earlier  pieces  that  alio  conUin  extenii ve  reference!  to  the  liUrature 
■  »hii  area  are  Dtoelopments  in  the  Law—Ditcovery,  74  Harv.  L.  R«v.  940  ( 1961)  and  Speck. 
Vie  l'$e  of  Discovery  in  United  States  District  Courts,  60  Yau  L.J.  1132  (1951).  Two  intereit- 
■I  articles  that  are  relevant  to  thia  topic  but  not  referenced  in  the  works  cited  above  are 
Gnfnn.  Discovery  A  Criticism  of  the  Practice,  1  Vonvu  11  (July  1966)  and  Comment,  The 
inline  and  Fall  of  Sanctions  in  California  Discovery,  Time  to  Modernize  Calif orrua  Code  of 
^^tl  Ph>cedure  Section  2034,  9  U.S.F.  L.  Rev.  360  (1974). 

41.  W.  Gum,  supra  note  16. 

42  CoLUMiu  UNiviMrrY  School  of  Uw  Project  foe  ErmnvE  Justice,  Field  Si/evey 
w  FtooAL  PRtnuAL  Discovery  (1965)  (hereinafter  cited  as  Fold  Survey). 

43.  W.  Gl«er,  supra  noU  15,  at  91  111. 114-16. 200;  Field  Survey,  supra  noU  42.  at  I- 
»,n^ton-9- 

44   W  Glmer.  supra  note  16.  at  83-87.  106.  11446;  Field  Survey,  supra  noU  42.  at  I- 
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target  of  my  concern,  which  is  not  whether  a  system  with  adversary 
discovery  is  preferable  to  a  system  with  no  discovery  at  all,  but 
whether  **nonadver9ary*'  discovery  would  better  accomplish  the 
function  of  gathering  and  sharing  evidence  than  does  the  cuncnt 
adversary  procedure. 

The  two  monographs  based  on  the  1962-1963  Columbia  Fi>U 
Survey  merit  attention  because  they  articulate  some  general  conclu- 
sions that  are  quite  inconsistent  with  my  analysis.  The  authors  of 
these  monographs  were,  in  general,  more  confident  than  I  am  about 
the  overall  operation  of  the  discovery  system.  They  concluded,  for 
example,  that  the  costs  of  discovery,  at  least  in  smaller  cases,  were 
not  unreasonable,  and  that  the  system  as  a  whole  was  not  unduly 
burdened  with  obstructive,  uncooperative,  or  harassing  tactics.* 
The  Field  Survey's  data  base  and  the  quality  of  the  inferential 
processes  that  were  applied  to  it  in  reaching  these  conclusions,  how- 
ever, do  not  seem  reliable.  While  a  thorough  and  systematic  effort 
to  analyze  the  quality  of  the  Field  Survey's  support  for  these  conclu- 
sions is  beyond  the  scope  of  this  essay,  a  few  of  its  problems  and 
limitations  should  be  pointed  out. 

The  Field  Survey's  authors  initially  concluded  that  the  "actual 
burdens  of  responding  to  discovery  in  terms  of  effort,  time  and 
money  for  lawyers  and  their  clients  appear  well  tolerated,  judging 
by  the  great  mass  of  attorneys'  reactions."**  The  qualifying  phrase 
at  the  end  of  the  passage  suggests  one  important  reason  for  viewing 
with  skepticism  the  Field  Survey's  conclusions  about  the  impact  of 
discovery  costs.  Those  conclusions  were  based  primarily  on  informa- 
tion supplied  by  lawyers  and  secondarily  on  limited  materials  avail- 
able from  judicial  opinions.  No  opinions  of  clients,  the  people  who 
paid  for  the  discovery,  were  solicited.^'  Another  reason  to  be  skepti- 
cal about  the  Field  Survey's  economic  analysis  is  that  the  size  and 
character  of  the  cases  studied  may  well  have  skewed  the  project's 
results.  The  Field  Survey's  tables  of  statistics  suggest  that  about 
two-thirds  of  the  cases  in  the  mtgor  sample  group  were  personal 
injury  matters."  In  about  57  percent  of  these  cases  less  than  $10,000 
was  in  issue,  and  less  than  $20,000  was  in  issue  in  approximately  75 
percent  of  these  suits."  The  fact  that  the  second  and  much  smaller 

45,  See  W.  Gusni.  supra  not*  15.  at  160-61, 185-88;  FuOD  SimviY,  supra  noU  42.  *t  I- 

19  to  1-20.  m-41  to  ni-43.  ni-50  to  m-e9. 

46,  Field  Survky,  supra  note  42,  at  1-4. 

47,  W.  GusER,  supra  note  16,  at  44-49;  Fiiu>  SimviY,  supra  note  42,  ni-2;  Ro«nbef|. 
tupra  note  15.  •1481,483. 

48,  Field  Survey,  supra  note  42,  at  Vn-7.  VII-IS. 

49,  atvn-eo. 
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•ample  group  contained  larger  cases'*  undoubtedly  offset  this  small- 
case  bias  in  the  main  group  to  some  degree.  Since  the  Field  Survey's 
results  showed  that  discovery  activity,  and  therefore  cost,  varied 
directly  with  the  size  and  complexity  of  the  cases,  however,  more 
reliable  findings  obviously  would  have  required  evaluation  of  a 
greater  number  of  cases  in  which  more  money  was  at  stake.** 

A  final  factor  that  raises  doubts  about  the  Field  Survey's  find- 
ings regarding  discovery  cost  is  that  the  cases  studied  were  litigated 
during  the  1962-1963  period,  a  full  15  years  ago.  Since  1962  there  has 
been  a  staggering  rate  of  inflation  in  all  aspects  of  litigation-related 
costs,  including  attorneys  fees,  transportation,  document  reproduc- 
tion, and  transcripts  of  oral  depositions.  How  that  inflation  has 
affected  the  relative  cost  of  litigation  is  not  clear,  but  my  experience 
•trongly  suggests  that  clients  increasingly  are  questioning  the  cost 
of  dispute  resolution.  Another  explanation  for  the  increased  cost  of 
litigation  since  1962  is  the  fear  of  being  sued  for  malpractice.  Many 
experienced  attorneys  bemoan  what  they  perceive  as  an  explosion 
in  the  number  of  malpractice  suits  and  in  the  rates  of  malpractice 
insurance.  This  development  has  increased  the  cost  of  litigation  in 
at  least  two  ways.  First,  attorneys  pass  along  to  clients  as  much  of 
the  burden  of  increased  insurance  premiums  as  possible.  Moreover, 
they  also  pass  on  the  costs  of  the  more  thorough  work  and  more 
careful  documentation  they  feel  constrained  to  perform  in  order  to 
avoid  :nalpractice  liability.  Finally,  some  inferential  support  for  the 
proposition  that  cost  has  become  a  more  serious  litigation  problem 
lince  1962  derives  from  the  fact  that  one  of  the  concerns  that 
prompted  the  appointment  of  the  ABA's  Special  Committee  for  the 
Study  of  Discovery  Abuse  was  the  claim  that  widespread  misuse  of 
discovery  is  "serving  to  escalate  the  cost  of  litigation."" 

The  second  conclusion  by  the  authors  of  the  Field  Survey  that 
requires  some  critical  attention  was  that  discovery  was  not  widely 
ibused,  that  its  machinery  was  not  employed  primarily  for  tactical 
or  harassment  purposes,  and  that  discovery  processes  were  not  un- 
duly cluttered  with  adversarial  conflicts."  Like  the  Field  Survey's 
conclusions  about  cost,  the  structure  of  the  data  base  here  impairs 
the  reliability  of  these  generalizations.  The  weighting  of  that  base 
tn  favor  of  the  smaller  cases  in  which  relatively  little  discovery  took 
place  is  especially  troublesome  in  light  of  the  study's  finding  that 

50.  W,  GiAstn,  tupn  note  15»  «t  47»  49. 

51.  Id  It  192-202. 

S2  Report  of  tht  Special  Committee,  mpro  note  6»  «t  ii. 

^3  W  GuujER.  supra  note  15»  1 17.61 »  182.87.  FiBLO  SimvEY,  supra  note  42.  1.20. 
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discovery  generated  more  conflicts,  complaints,  harassments,  and 
costs  in  the  larger  cases.** 

The  Field  Survey's  almost  total  reliance  for  its  data  on  inputs 
from  practicing  attorneys  also  raises  an  important  question:  do  law- 
yers who  have  been  influenced  by  the  specialized  adversarial  values 
of  the  current  system  retain  sufficient  objectivity  and  sensitivity  to 
perceive  subtle  abuses  of  discovery  devices?  Is  the  moral  vision  of 
most  litigators  so  dominated  by  the  peculiarities  of  the  "pro- 
fessional" ethic  that  they  do  not  define  certain  conduct  that  is  de- 
signed to  conceal  evidence  or  disguise  its  implications  as  abusive  or 
objectionable?  If  attorneys  suffer  from  such  professional  myopia, 
relying  exclusively  on  them  to  determine  whether  adversarial  weap- 
ons are  being  misused  may  not  be  wise.  It  also  seems  fair  to  ask 
whether  attorneys  responding  nonanonymously  to  questions  con- 
cerning personal  misuse  of  discovery  devices  will  be  completely  hon- 
est Moreover,  many  of  the  most  successful  abuses  of  discovery,  such 
as  nondisclosure  of  arguably  privileged,  irrelevant,  or  unsolicited 
information,  probably  escape  detection  by  opposing  counsel. 

There  are  also  less  subtle  and  debatable  problems  with  the 
Field  Survey's  methods.  One  problem  relates  to  the  effort  to  deter- 
mine whether  discovery  devices  were  being  used  for  the  "legitimate 
purpose  of  acquiring  information  rather  than  for  less  laudable 
"tactical"  considerations.  To  answer  this  question,  the  primary  re- 
search tool  employed  in  the  Field  Survey  was  an  interview  question 
which  asked  about  the  purposes  for  conducting  "your  side  s  first 
discovery  step.""  The  designers  of  the  study  insisted  that  the  an- 
swer to  this  question  would  indicate  "at  least  to  some  extent  re- 
sponding counsels*  "purposes  for  conducting  discovery  in  general, 
even  though  the  study's  authors  simultaneously  conceded  that  the 
"purposes  behind  the  first  step  seemed  from  the  data  less  likely  to 

reflect  particular  tactical  circumstances  In  addition,  the 

responses  by  the  interviewees  were  confined  to  a  preselected  group 
of  nineteen  specific  alternatives,  only  seven  of  which  were  consid- 
ered "tactical."  More  importantly,  this  group  of  seven  alternatives 
did  not  include  such  obvious  tactical  purposes  as  fishing,  burden- 
ing opponents*  resources  (time  and  money),  or  trying  to  build  a 
favorable  record  for  settlement  leverage."  In  this  context,  the  tre- 
quency  with  which  tactical  purposes  were  admitted  seems  striKing. 

M    W  Olaser,  fupra  note  15,  «t  197-202. 

M    Field  Survey,  supra  not*  «.  at  ni-M  (emphMit  tdded), 

M    W  Gu.».»up,onot.l5..t279;F,Ei^S^vEV..upmnot.«..tm.35,m.37,vn. 

II  to  VI1 16 
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50  percent  of  the  respondents  declared  that  freezing  an  adversary's 
story  was  a  very  important  purpose  of  their  first  step  in  discovery; 
37  percent  made  the  same  admission  regarding  the  purpose  of  devel- 
oping weaknesses  for  use  in  cross-examination"  Even  though  the 
question  was  presented  with  a  built-in  bias  against  strong  showings 
of  tactical  purposes,  two  of  the  five  most  frequently  cited  purposes 
for  the  first  discovery  step  were  tactical,** 

Other  aspects  of  the  Field  Survey's  findings  strongly  suggest 
that  the  quantified  results  of  this  structured  question  substantially 
understated  the  extent  to  which  discovery  devices  were  used  for 
tactical  purposes  and  to  impair  full  disclosure.  After  concluding 
that  the  responses  to  this  structured  question  about  the  first  discov- 
ery step  showed  that  the  discovery  machinery  was  "in  the  main  used 
for  the  right  reasons,  the  authors  of  the  Field  Survey  were  com- 
pelled to  add: 

But  analysis  of  attorneys'  free  comments  or  replies  to  "unstructured"  ques- 
tions m  the  int«rview  reveals  that  discovery  is  more  than  occasionally  used  as 
a  costly  instrument  of  warfare  and  not  merely  as  a  means  of  getting  needed 
information.  In  many  cases  burdens  of  time  and  money  emerged  as  major 
considerations.  A  few  attorneys  candidly  reported  that  they  "had  this 
(adversary]  tied  up"  by  discovery.  Others  said  it  was  "deliberately  made  as 
slow  and  lengthy**  as  possible.  More  frequent  were  complainta  that  discovery 
IS  so  costly  it  is  beyond  reach  for  some  parties  and  actually  favors  wealthy 
litigants.*' 

Significantly,  the  most  common  suggestions  attorney-respondents 
volunteered  for  improving  the  rules  centered  around  making  the 
sanctioning  machinery  more  effective.*'  In  the  concluding  para- 
graph of  the  section  devoted  to  reporting  unstructured  inputs,  ihe 
authors  conceded  that  "the  comments  do  intimate,  in  a  way  the 
machine  tables  cannot,  the  vestiges  of  close  to  the  vest  advocacy 


The  intimation  that  litigators  had  not  abandoned  close-to-the* 
vest  tactics  was  supported  by  other  Field  Survey  findings  as  well. 
Even  though  the  authors  of  the  Field  Survey  declared  that  the 
"principle  of  open  disclosure  appears  to  command  wide  approval,**" 
their  statistics  failed  to  confirm  that  the  use  of  discovery  reduced 
surprise  or  improved  the  probability  that  all  the  relevant  evidence 


58.  Field  Survey^  supra  not*  42.  at  ni-36  to  ni«37. 

59.  Id. 

60.  Id  at  ni-41.  See  aUo  id.  at  VI-l  to  VI.3. 

61.  Id  at  111*41 
62  Id  it  vi-e. 
e-X  Id  it  VI.7. 
64.  Id  at  X-L 
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would  be  brought  out  at  trial."  Moreover,  while  the  Field  Survey 
suggested  that  discovery  promoted  some  voluntary  and  informal 
sharing  of  information,  65  percent  of  the  responding  lawyers  stated 
that  in  such  informal  exchanges  their  opponent  was  not  "unusually 
candid  and  open"  but  instead  "disclosed  only  what  he  wanted  to 
.  .  .  After  observing  that  "for  every  100  users  of  Rule  33  interro- 
gatories,  81  complaint*  were  inspired,"*'  the  authors  proceeded  to 
report  that  "an  astonishing  42  percent  of  those  who  served  interro- 
gatories complained  that  they  were  answered  'evasively'  and  39  per- 
cent  that  the  answers  were  tardy."**  Finally,  the  statistics  showed 
that  in  "61  out  of  every  100  cases  in  which  discovery  was  used  at 
least  one  side  had  a  discovery  complaint  against  the  other  side."* 
It  is  not  at  all  clear  how  the  authors  of  the  reports  based  on  the  Field 
Survey  reconciled  these  findings  with  their  general  conclusion  that 
discovery  was  working  well  and  that  its  use  was  not  significantly 
impeded  by  the  noxious  debris  of  adversary  activity. 

A  more  sophisticated  and  current  empirical  evaluation  of  dis- 
covery is  in  order.  Indeed,  one  of  the  purposes  of  this  essay  is  to 
encourage  such  a  project  by  delineating  the  structure  of  the  pres- 
sures and  incentives  that  shape  discovery  practice  and  by  demon- 
strating how  these  factors  inevitably  lead  to  significant  abuse  of  the 
discovery  process  and  frustration  of  its  primary  purposes.  My  ap- 
proach in  this  essay  will  be  primarily  qualitative  and  psychological 
My  generalizations  are  based  in  part  on  the  research  reflected  in  the 
footnotes,  but  primarily  on  my  experience  as  a  litigator  in  a  moder- 
ate sized  (25  lawyers)  urban  firm,  together  with  observations  of  and 
conversations  with  other,  more  experienced  attorneys.  Like  most 
generalizations,  those  that  appear  herein  certainly  admit  to  numer- 
ous exceptions.  Not  all  attorneys  experience  the  pressures  I  describe 
in  the  ways  I  suggest;  nor  do  all  litigators  employ  all  the  tactics  I 
discuss.  Since  most  of  my  exposure  to  litigation  has  been  in  urban 
San  Francisco,  with  cases  of  moderate  size  involving  claims  ranging 
from  $20,000  to  $500,000,  I  cannot  guarantee  that  my  generaliza- 
tions are  applicable  to  rural  settings  or  to  smaller  scale  cases.  Social 
pressures  within  the  legal  and  lay  communities  in  less  populous 
settings  may  limit  the  excesses  to  which  freewheeling  adversary 
instincts  may  otherwise  arise.  Similarly,  the  economic  constraints 
of  small  case  litigation  may  leave  no  room  for  extensive  tactical 


65.  Id  at  X.2. 

66.  Id  at  X-13. 

67.  Id.  it  M2. 

68.  Id.  at  1-13.  See  also  id,  at  IILSl. 

69.  Id.  at  in .52.  See  also  id.  at  1-9. 
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maneuvering.  This  concession  is  not  as  broad  as  it  might  seem, 
however,  because  a  substantial  percentage  of  the  total  volume  of 
discovery  is  conducted  in  the  larger,  more  complex  cases  tradition- 
ally associated  with  more  populous  areas.^* 

V.  Discovery's  Psychological  and  iNSTmmoNAL  Environment 

An  appropriate  way  to  begin  an  examination  of  the  psychologi- 
cal and  institutional  environment  within  which  discovery  is  con- 
ducted is  by  identifying  the  goals  that  motivate  the  attorneys  who 
use  discovery  procedures.  The  process  of  identifying  those  goals 
roust  begin  with  acknowledgment  of  one  controlling  fact:  attorneys 
who  use  discovery  procedures  are  attorneys  engaged  in  litigation. 
Discovery  is  a  tool  whose  purposes  are  fixed  by  the  purposes  of  the 
larger  process  of  which  it  is  a  part.  That  larger  process  is  litigation. 
Attorneys  in  litigation  have  five  primary  objectives:  (1)  to  win;  (2) 
to  make  money;  (3)  to  avoid  being  sued  for  malpractice;  (4)  to  earn 
the  admiration  of  the  professional  commimity;  and  (5)  to  develop 
lelf-esteem  for  the  quality  of  their  performances.  These  objectives 
are  not  born  simply  of  cynicism  and  selfishness.  They  are  institu- 
tionalized commands  that  emanate  from  a  system  of  combat  within 
a  competitive  economic  structure.  It  is  not  difficult  to  perceive  that 
these  goals  make  the  purposes  of  discovery  for  individual  litigators 
quite  different  from  the  purposes  which  the  architects  of  the  discov- 
ery system  contemplated. 

The  pursuit  of  victory  psychologically  dominates  all  other 
objectives  of  litigation.  Judge  Frankel  succinctly  observed  that 
"(tjhe  business  of  the  advocate,  simply  stated,  is  to  win  if  possible 
without  violating  the  law."^'  This  preoccupation  with  winning  is  not 
tiraply  a  product  of  competitive  instincts  or  self-selected  personality 
traits;  it  cannot  be  dismissed  as  a  peculiarity  that  is  congenital  to 
the  personalities  of  the  kinds  of  people  who  become  litigators.  It  is, 
rather,  compelled  by  professional  prescriptions  and  reinforced  by 
Jtrong  economic  pressures  and  incentives.  The  rules  of  professional 
responsibility,  for  example,  impose  no  direct  obligation  on  counsel 
to  pursue  the  truth  or  voluntarily  to  disclose  information  that  might 
help  establish  the  truth."  Instead,  these  rules  command  the  advo- 
cate to  vest  his  primary  loyalty  in  his  client,  to  resolve  all  litigation 
doubts  in  the  client's  favor,  and  to  pursue  as  vigorously  as  possible 
the  client's  best  interests."  These  commandments  of  fealty  to  client 


70.  See  W.  Gusoi,  tupra  noU  16,  tt  7S.S2,  176,  201-02. 

71.  Frankel,  tupra  note  1,  at  1037. 

72.  Id.  at  1038. 

73  ABA  Code,  tupra  noU  39,  Ctnon  7,  EC  74  to  EC  7-4,  EC  7-7,  EC  7-19. 
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and  the  absence  of  ethical  directives  to  make  full  disclosures  or  to 
pursue  justice  result  in  a  professional  ethic  that  compels  advocates 
to  pursue  the  best  resolution  possible  for  their  clients  without  regard 
to  the  merits  of  the  dispute.  To  act  otherwise  is  to  court  professional 
and  economic  disaster. 

Litigators  who  disclose  relevant  but  damaging  information 
about  their  clients,  without  being  required  to  do  so,  run  a  substan- 
tial risk  of  being  sued  for  malpractice  and  of  being  disciplined  by 
their  profession."  The  legal  community  has  made  it  clear  that  it  is 
a  breach  of  professional  responsibility  for  a  litigator  to  elevate  full 
disclosure  above  partisan  interests  by  revealing,  unless  clearly  com- 
pelled  to  do  so,  probative  evidence  that  is  damaging  to  the  client. 
Strong  professional  sanctions  can  be  imposed  against  litigators  who 
follow  such  a  course.  Marketplace  economics  further  reinforce  these 
pressures.  The  system  rewards  winners.  Clients  pay  counsel  not  to 
uncover  and  divulge  all  the  evidence,  but  to  get  the  best  possible 
monetary  result.  To  survive  in  a  competitive  market  that  measures 
success  primarily  in  teims  of  how  much  money  was  earned  or  saved 
for  the  client,  litigators  must  do  whatever  is  necessary  and  not 
clearly  proscribed  to  get  their  clients  the  best  deal.  Since  lawyers 
have  no  economic  or  competitive  incentive  to  pursue  the  truth  as 
such,  and  since  clients  have  no  incentive  to  pressure  their  attorneys 
to  disclose  all  relevant  information,  full  disclosure  becomes  a  luxury 
few  lawyers  can  afford  to  pursue. 

Nor  does  the  desire  to  secure  the  admiration  of  other  attorneys 
or  to  develop  professional  self-esteem  induce  litigators  to  pursue  the 
truth.  The  litigation  community  too  often  measures  success  not  by 
the  fairness  of  a  result,  but  by  how  much  more  was  achieved  for  the 
client  than  other  attorneys  might  have  secured  under  the  same  cir- 
cumstances. If  litigators  secured  nothing  more  for  their  client  than 
what  disclosure  of  all  the  evidence  would  show  the  client  deserved, 
their  professional  achievement  would  likely  be  described  only  in  the 
negative.  In  order  for  trial  lawyers  to  believe  that  they  have  made  a 
positive  contribution  to  their  client's  position,  they  must  feel  that 
through  the  exercise  of  their  professional  skills,  their  client  has 
emerged  from  the  trial  process  better  off  than  the  mere  facts  would 
have  warranted.  These  considerations  tend  to  make  professional 
self-esteem  and  the  admiration  of  colleagues  turn  not  so  much  on 
success  in  establishing  the  truth  as  on  using  adversarial  skills  to  get 
more  for  the  client  than  he  would  be  entitled  to  if  all  the  evidence 
were  produced  and  impartially  evaluated. 

74.  Id.  C.non  4,  EC  4-1  to  EC  4-6,  DR  4-101. 
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In  sum,  adversary  litigation  and  competitive  economics  offer  no 
institutionalized  rewards  for  disclosure  of  potentially  relevant  data. 
They  instead  offer  many  institutional  deterrents  to  full  disclosure. 
Review  of  the  primary  means  by  which  litigators  seek  to  earn  the 
rewards  of  the  legal  system  graphically  illustrates  this  generaliza- 
tion. Litigators  generally  believe  they  will  win  the  primary  forms  of 
recognition  our  system  offers  not  through  full  disclosure,  not 
through  relentless  efforts  to  secure  just  results,  not  through  honesty, 
openness,  and  uncalculating  cooperation,  nor  even  necessarily 
through  efficiency  and  superior  work  quality,  but  rather  by  tailoring 
the  most  clever  package  of  tactics  and  stratagems  to  fit  the  needs 
of  a  given  case. 

The  means  employed  by  litigators  to  achieve  victory  for  their 
clients  regularly  involve  manipulating  people  and  the  flow  of  infor- 
mation in  order  to  present  their  clients*  positions  as  persuasively 
and  favorably  as  possible."  This  manipulation  may  involve  any  or 
all  of  the  following  general  techniques:  not  disclosing  evidence  that 
could  be  damaging  to  the  client  or  helpful  to  an  opposing  party;  not 
disclosing  persuasive  legal  precedents  that  could  be  damaging  to  the 
client;^*  undermining  or  deflating  persuasive  evidence  and  preced- 
ents that  are  damaging  to  the  client  and  are  introduced  by  opposing 
counsel,  by  such  meaps  as  upsetting  or  discrediting  honest  and  reli- 
able witnesses  or  by  burying  adverse  evidence  under  mounds  of 
obfuscating  evidentiary  debris;  overemphasizing  and  presenting  out 
of  context  evidence  and  precedents  that  appear  favorable  to  the 
client;  pressuring  or  cajoling  witnesses,  jurors,  and  judges  into 
adopting  views  that  support  the  client's  position;  deceiving  oppos- 
ing counsel  and  parties  about  the  weaknesses  of  the  client's  case  and 
the  strengths  of  opposing  cases;  aggravating  and  exploiting  to  the 
fullest  extent  possible  vulnerabilities  of  the  opposing  party  and 
counsel  that  have  nothing  to  do  with  the  merits  of  a  given  dispute 
by  such  means  as  intimidating  an  anxious  opponent,  spending  a 
poor  opponent  into  submission,  or  "soaking"  in  settlement  an  oppo- 
nent who  has  public  image  problems  or  who  for  other  reasons  cannot 
endure  the  risk  and  public  exposure  of  a  trial.  None  of  these  tech- 
niques is  illegal  or  violates  the  letter  of  the  ethical  rules  of  the 
profession.  Indeed,  the  refusal  to  resort  to  at  least  some  of  these 
devices  may  be  construed  as  a  breach  of  an  attorney's  obligation  ''to 
represent  his  client  zealously  within  the  bounds  of  the  law.*'" 

75   See  Brazil  The  Attorney  as  Victim  Toward  More  Candor  About  the  Psychotofitcat 
hiie  Tag  of  Litigation  Practice,  3  J.  Lscal  PfWriwiON  107  (1978). 

76.  ABA  Code,  $upra  note  39,  EC  7-23. 

77.  EC  7-1. 
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Unfortunately,  many  attorneys  believe  that  these  tactics  and 
stratagems  that  obstruct  and  distort  the  flow  of  relevant  informa- 
tion are  most  likely  to  secure  the  best  result  for  their  clients  and  to 
provide  the  most  money  for  themselves.  Lawyers  are  creatures  of  the 
economic  system  within  which  they  must  compete  for  financial  re- 
wards and  security.  Following  the  classic  capitalist  paradigm,  their 
economic  goal  is  to  make  the  difference  between  their  income  and 
the  resources  they  expend  as  great  as  possible.  There  are  two  princi- 
pal means  to  this  end.  One  is  to  have  the  largest  possible  number 
of  clients.  Since  conventional  economic  wisdom  supports  the  view 
that  **results"  are  what  attract  large  numbers  of  clients,  the  litiga- 
tor s  inclination  is  to  employ  those  tactics  and  stratagems  that  will 
produce  the  best  results.  Moreover,  corporate  and  other  business 
clients  tend  to  measure  results  almost  exclusively  in  economic 
terms.  From  the  perspective  of  such  clients,  the  best  outcome  an 
attorney  can  achieve  is  one  in  which  the  client's  judgment  or  settle- 
ment exceeds  by  as  much  as  possible  its  payment  of  attorney's  fees. 
The  pressure  exerted  by  such  a  client  on  its  lawyer  will  not  be  to 
establish  the  truth  or  to  uncover  all  the  evidence,  but  rather  to  win 
as  much  or  to  lose  as  little  as  possible.  Thus  both  the  lawyer's  own 
sensitivity  to  competitive  economic  pressures  and  the  client's  defi- 
nition of  results  reinforce  the  lawyer's  interest  in  victory  and  dilute 
whatever  interest  there  may  be  in  achieving  resolution  on  the  mer- 
its. 

Pressure  from  clients  to  cut  litigation  costs  probably  is  not  suf- 
ficient to  discourage  attorneys  from  resorting  to  expensive,  obfus- 
cating tactical  devices  that  seem  to  promise  a  competitive  advan* 
tage.  There  are  several  reasons  such  economic  pressure  from  clients 
will  remain  largely  ineffective  as  a  means  of  controlling  litigation 
costa  and  discouraging  adversarial  manuevering  during  discovery. 
One  is  the  ever  -present  and  increasingly  intense  fear  of  malpractice, 
A  litigator  simply  cannot  afford  to  risk  full  disclosure  and  efficient 
exchange  of  information  if  other  more  cumbersome  and  costly  meth- 
ods will  improve  the  likelihood  of  a  favorable  result. 

Moreover,  sophisticated  obstructionist  maneuvering  during 
discovery,  which  is  difficult  to  monitor  and  evaluate,  can  be  very 
lucrative  for  lawyers.  Since  discovery  constitutes  such  a  significant 
percentage  of  most  litigation  activity,'*  lawyers  understand  that 
they  must  make  money  during  discovery.  For  the  lawyer  being  paid 

78.  Even  the  Field  Suroey,  conducted  15  yean  ago  with  a  data  sample  thft  wi.« 
weighted  in  favor  of  imalter  caies,  concluded  that  diicover>  consumed  a  significant  perc<n 
tage  of  all  litigation  resources  and  that  the  percentage  tended  to  increase  m  direct  pmpoHi^o 
to  the  size  and  complexity  of  the  case.  W.  Glwer.  supra  note  15,  at  179,  191-97,  201  02 


473 


1978J  CIVIL  DISCOVERY 


1315 


by  the  hour,  there  is  a  great  economic  temptation  to  protract  and 
comphcate  discovery.  Most  clients,  furthermore,  are  completely 
incapable  of  determining  which  tactical  ploys  by  attorneys  are  wise 
«nd  justified  and  which  are  simply  ways  to  increase  the  attorney's 
fee.  Since  most  clients  do  not  have  the  ability  to  evaluate  individual 
maneuvere  by  attorneys,  or  the  opportunity  to  compare  different 
legal  products,  the  controls  over  the  marketplace  that  consumer 
pressures  are  supposed  to  exert  must  largely  fail.  Thus  litigators 
remain  relatively  free  of  traditional  market  constraints  when  decid- 
ing how  to  approach  discovery  problems.  It  is  quite  likely  that  attor- 
neys will  select  those  costly  and  obstructionist  devices  which  simul- 
taneously seem  to  promise  them  the  most  profit,  the  least  risk  of 
malpractice,  and  the  greatest  probability  of  victory.  As  the  following 
detailed  discussion  of  discovery  devices  will  show,  these  two  power- 
ful incentives  at  work  in  litigation-the  desire  to  win  and  to  make 
as  much  money  as  possible-conspire  against  full  disclosure  far  too 
regularly  to  justify  any  confidence  that  the  structure  of  our  civil 
litigation  system  will  provide  a  fair  and  efficient  framework  for  con- 
flict resolution. 

VI.  The  Use  of  Specific  Discovery  Tools  To  Limit  and  Distort 
THE  Flow  of  Information 
In  this  section  I  will  discuss  how  attorneys,  responding  to  the 
idvereanal  and  economic  pressures  discussed  above,  can  use  spe- 
cific discovery  tools  to  limit  and  distort  the  flow  of  relevant  data  to 
their  opponents  and  to  the  trier  of  fact,  to  increase  the  cost  of  gath- 
ering and  organizing  that  data,  and  to  reduce  the  likelihood  that 
•e  tiements  or  judgments  after  trial  will  be  just.  My  goal,  in  short, 
i»  to  Illustrate  the  various  ways  contemporary  adversarial  discovery 
dSed  principal  purposes  for  which  discovery  was 

A.  The  Investigation  Stage 
The  first  major  component  of  the  pretrial  process  of  gathering 
•nd  organizing  evidentiary  data  consists  of  private  investigations  by 
wunsel.  The  conduct  of  such  investigations  generally  is  not  gov- 
erned by  the  formal  njles  of  discovery.  Nonetheless,  the  character 
•no  quality  of  discovery  depends  so  much  on  the  investigative  pro- 
cesses  that  precede  and  parallel  it  that  discovery  cannot  be  intelli- 
leniiy  evaluated  without  examining  these  processes.  Litigators 

L„f!-  ■"'^  ^^^'^^  discovery  on  the  basis  of  their 

nvestigations. 
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One  primary  purpose  of  investigation  is  to  form  a  preliminary 
evaluation  of  the  strengths  and  weaknesses  of  the  client's  case.  The 
criteria  applied  by  counsel  during  such  evaluations  have  little  to  do 
with  truth  and  justice.  Counsel  generally  are  less  concerned  about 
the  merits  of  the  case,  per  sc,  than  they  are  about  such  factors  as 
the  discoverability,  admissibility,  and  persuasiveness  of  the  evj. 
dence;  the  political,  psychological,  and  economic  resources  avail- 
able; the  vulnerabilities  of  the  parties  and  their  attorneys;  and  the 
potential  extent  of  damages.  Of  the  many  factors  involved  in  a 
preliminary  evaluation  that  can  affect  discovery,  the  one  with  per- 
haps  the  most  far-reaching  implications  is  the  attorney's  conclusion 
regarding  whether  the  case  will  be  settled  before  trial.  The  strategy 
and  tactics  of  discovery  that  are  appropriate  for  such  a  case  can  be 
quite  different  from  those  that  are  appropriate  for  a  matter  that  is 
likely  to  go  to  trial.^* 

Counsel's  conclusions  about  the  likelihood  of  settlement  may 
determine  which  of  two  different  tactical  approaches  will  dominate 
their  discovery  plans  and  decisions.  Discovery  whose  clear  purpose 
is  to  prepare  for  trial  should  be  designed  to  identify  and  evaluate 
all  the  data  that  the  trier  of  fact  might  consider.  During  trial  discov- 
ery,  counsel  seek  to  uncover  and  confront  in  intricate  detail  the  full 
scope  of  their  opponent's  case.  The  litigators'  discovery  goals  in  this 
context  are  to  reduce  to  an  absolute  minimum  the  chances  of  being 
surprised  during  trial  and  to  prepare  themselves  to  rebut  and  under- 
mine their  opponent's  evidence.  Counsel  have  no  interest  in  disclos- 
ing any  more  than  they  must  about  their  client's  case,  but  their 
objective  vis-A-vis  their  opponent  is  full  disclosure. 

The  objectives  of  litigators  during  the  kind  of  discovery  that  is 
oriented  toward  settlement  are  strikingly  different.  Settlement  dis- 
covery is  essentially  a  process  of  record  building.  It  is  a  private  trial 
without  judge,  jury,  or  the  rules  of  evidence.  Counsel's  goal  is  to 
build  in  their  opponent's  mind  the  most  favorable  impression  possi- 
ble of  their  client's  case  in  order  to  secure  the  best  settlement.  To 
build  this  favorable  impression,  counsel  will  attempt  to  manipulate 
the  flow  of  information  about  both  sides  of  the  dispute.  Litigatort 
in  this  situation  are  not  interested  in  openly  exploring  the  strength 
of  the  evidence  against  their  client.  Instead,  they  will  attempt  to 
avoid  devices  that  might  alert  their  opponent  to  the  existence  oi 
such  evidence.  Settlement  discovery  is  designed  to  emphasize  all 
the  data  that  is  favorable  to  counsel's  client  and  to  undermine  the 

79,  Thii  ti  true  even  thoufh  inability  to  predict  Rttlement  ai  a  certainty  uJU*lly 
compels  htif  atort  to  do  tome  di»covery  that  i«  ipecifically  tailored  to  trial  preparation. 
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credibility  and  create  doubts  about  the  admissibility  of  the  evidence 
that  supports  the  opposing  party.  In  short,  the  primary  purpose  of 
such  discovery  efforts  is  not  education  but  persuasion.  That  the 
purposes  of  settlement  discovery  are  so  inconsistent  with  the  pur- 
poses that  the  architects  of  discovery  envisioned  is  especially  signifi- 
cant since  a  vast  majority  of  civil  lawsuits  are  settled  before  trial.** 
Since  it  is  well  known  in  the  legal  community  that  most  civil  cases 
are  settled,  there  is  a  strong  probability  that  most  counsel  will  for- 
mulate discovery  strategies  that  are  largely  tailored  for  settlement 
rather  than  trial  objectives. 

Litigators'  preoccupation  with  persuasion  also  can  affect  the 
way  they  respond  to  discovery  questions  directed  at  their  clients. 
Unlike  the  attorney  who  assumes  the  case  will  go  to  trial,  lawyers 
who  assume  their  cases  will  end  in  settlement  are  not  necessarily 
interested  in  preventing  disclosure  of  all  the  evidence  about  their 
dient^s  position.  Instead,  they  may  selectively  disclose  evidence 
that  makes  their  client's  case  seem  stronger.  Since  their  goal  is  to 
formulate  in  their  opponent's  mind  as  positive  an  impression  of 
their  client's  position  as  possible,  they  will  not  feel  any  incentive  to 
disclose  voluntarily  information  that  might  weaken  that  impression. 
If  anything,  their  instinct  to  hide  incriminating  evidence  as  long  as 
possible  will  be  reinfcyrced  by  their  record-building  purposes. 

One  function  of  investigation,  then,  is  to  gather  the  information 
that  is  necessary  to  define  the  strategic  purposes  of,  and  the  tactical 
means  for,  manipulating  the  flow  of  information  during  discovery  or 
trial.  Toward  that  end,  investigating  litigators  must  identify  all  the 
evidence  that  is  favorable  to  their  clients  and  determine  how  to  use 
this  material.  If,  for  example,  an  attorney  has  concluded  that  a 
matter  is  likely  to  go  to  trial  and,  thereafter,  interviews  witnesses 
who  have  favorable  testimony  to  offer,  he  probably  will  take  state- 
ments from  them  but  will  not  notice  their  depositions.  The  lawyer 
will  disclose  the  witnesses'  identity  only  if  clearly  compelled  to  do 
•0  and  will  hope  to  surprise  his  opponent  with  this  testimony  at 
trial.  By  contrast,  a  litigator  engaged  in  settlement  discovery  proba- 
biy  would  take  statements  from  such  witnesses  and  notice  their 
depositions  as  part  of  his  record-building  strategy.  The  litigator's 
treatment  of  any  favorable  documents  and  other  tangible  evidence 
that  his  investigation  uncovered  would  follow  a  similar  pattern.  If 


FntU)  SURVIY.  supra  note  42,  at  10-3  to  lU-i,  UhlQ  to  ni-ll;  CUrk  &  Moore.  A  New 
Cwil  Procedure  (pt.  2),  44  Yau  L.J.  1291.  1294  (1935);  Potner,  A  Theory  of 
cf,  1  J.  LfCAL  Stud.  29.  35  A  nn.U  k  15  (1972);  Rosenberf,  supra  note  15.  at  488. 
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a  trial  is  foreseeable  the  lawyer  will  try  to  save  these  materials  for 
surprise,  but  if  settlement  is  likely  his  goal  will  be  to  decide  how  and 
when  to  present  the  favorable  evidence  so  as  to  maximize  its  dra- 
matic impact  on  opposing  counsel  and  parties. 

The  investigating  litigator  is  also  concerned  about  identifyinf 
and  deciding  what  to  do  with  evidence  that  is  damaging  to  hii 
client.  Unlike  favorable  evidence,  there  is  rarely  any  reason  volun. 
tarily  to  disclose  damaging  information."  When  deciding  what  to  do 
with  damaging  evidence,  therefore,  counsel's  primary  objective  i«  to 
devise  means  to  reduce  the  likelihood  that  the  evidence  will  be 
discovered.  The  litigator,  for  example,  may  begin  preparing  hit 
client  to  interpret  narrowly  all  inquiries  that  seem  directed  toward 
sensitive  material  and  to  guard  aggressively  against  providing  any 
more  information  during  discovery  than  is  clearly  and  properiy 
demanded. 

If  investigation  results  in  locating  a  nonparty  witness  whoie 
testimony  would  be  damaging,  one  of  counsel's  first  efforts  will  be 
to  ascertain  the  likelihood  that  the  witness  will  be  discovered  by  the 
opponent  and  will  testify  at  trial.  If  there  is  a  real  chance  that  the 
damaging  witness  will  not  be  discovered  by  the  opposition,  counsel 
probably  will  take  a  statement,  for  possible  use  in  impeachment  and 
in  preparation  of  other  witnesses,  and  will  hope  the  opponent  never 
learns  about  the  witness  or  his  testimony.  If  it  is  likely  that  the 
opposing  attorney  will  discover  the  witness,  the  investigating  lawyer 
will  take  a  detailed  statement  and  will  conduct  an  aggressive  search 
for  ways  to  assault  the  witness'  credibility  and  to  couiiter  his  testi- 
mony. If  the  investigating  attorney  assumes  the  case  will  be  scttlei 
he  will  not  notice  the  deposition  of  the  hostile  witness  and  will 
attempt  to  negotiate  the  settlement  before  the  opponent  learw 
about  the  damaging  testimony.  If  the  matter  appears  likely  to  goto 
trial,  however,  and  the  witness  will  probably  be  called,  the  investi- 
gating attorney  will  notice  the  witness'  deposition  and  will  use  it  to 
explore  fully  not  only  the  damaging  testimony  but  also  ways  to 
influence,  impeach,  intimidate,  confuse,  pressure,  disarm,  and  d^ 
flate  the  witness.  ... 

Counsel's  responses  to  damaging  documents  and  other  tangiDW 

81.  Exceptioni  to  thii  gencrtlimtion  •ometimei  ari»e  when  an  attorney  u  »«kirv  cwfc- 
bility  during  .ettlement  negotiitioni  or  ttUmptinf  to  defltte  the  impact  of  adverse  .nforot- 
tion  he  knowi  oppcing  couniel  hat  diicovered.  Sometimet  in  •"C^'"^""***^.^.  "I^ 
•ufiett  admitting  wme  of  a  client*!  problem!.  The  punuit  of  settlement  cr«<l»b  I'«y 
effort!  to  ste!l  an  opponent*!  thunder,  however,  rarely  (if  ever)  iwpire  competent  couwn 
voluntanly  to  diacloae  their  clienU*  r«*te«t  vulnerabilitict  or  more  inculpating  evidence  iwn 
they  have  reaaon  to  beUeve  their  opponent  i!  likely  to  diwover  anyway. 
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evidence  uncovered  during  private  investigations  will  follow  a  simi- 
lar pattern.  If  possible,  the  attorneys  will  try  to  acquire  control  over 
the  evidence  and  to  prevent  their  opponents  from  discovering  it.  In 
addition  to  attempts  to  mislead  opposing  counsel  by  creating  false, 
diversionary  leads  and  generating  obfuscating  clouds  of  irrelevant 
information,  there  are  several  more  cleariy  ethical  devices  available 
for  use  in  concealing  damaging  evidence. 

If  counsel's  private  investigation  reveals  that  their  client  has 
major  and  potentially  discoverable  problems,  they  not  only  must 
fashion  a  strategy  to  reduce  the  chances  of  those  problems  being 
discovered,  but  also  must  consider  ways  to  terminate  the  litigation 
before  the  severity  of  those  problems  makes  escape  by  their  client 
very  expensive.  One  tactical  approach  to  this  problem  is  to  initiate 
discovery  that  is  designed  to  evaluate  the  resources  and  psychologi- 
cal staying  power  of  opposing  parties  and  their  counsel.  If  the  inves- 
tigating lawyer  discovers  a  vulnerability,  he  will  feel  considerable 
pressure  to  exploit  it  for  the  purpose  of  establishing  an  early,  favora- 
ble settlement.  He  may  consider,  for  example,  trying  to  smother  a 
relatively  impecunious  adversary  with  extensive  discovery  costs. 
Another  strategy  employed  by  litigators  whose  clients  have  serious 
problems  is  to  focus  intensive  early  discovery  efforts  on  reducing  the 
size  of,  or  undermining  the  evidentiary  support  for,  the  opposition's 
damage  claims.  If  counsel  can  use  aggressive  discovery  to  create 
doubts  in  an  opponent's  mind  about  the  strength  of  his  damage 
claims,  they  may  be  able  to  orchestrate  a  settlement  before  their 
opponent  discovers  the  full  extent  of  their  client's  difficulties. 

Investigation  that  is  dominated  by  adversarial  objectives  gener- 
ates at  least  two  kinds  of  substantial  costs— costs  that  might  be 
greatly  reduced  under  an  alternative  system  of  discovery.  One  is  the 
cost  to  justice.  The  principal  purpose  of  the  present  system  of  adver- 
sarial investigation  is  not  to  ascertain  the  truth,  but  to  establish  the 
informational  basis  for  strategies  to  control  the  flow  of  relevant  data 
and  to  secure  the  best  settlement.  In  short,  adversarial  investiga- 
tion, accompanied  as  it  is  with  no  compulsion  to  disclose  voluntarily 
its  results,  enables  counsel  to  play  the  games  of  deception,  conceal- 
ment, and  manipulation  that  defeat  the  purposes  discovery  was 
intended  to  serve.  The  second  major  cost  of  adversarial  investiga- 
tion is  economic.  An  investigation  with  the  simple  purpose  of  identi- 
fying and  organizing  all  potentially  relevant  data  would  be  substan- 
tially less  expensive  than  an  investigation  in  which  that  purpose  is 
accompanied  by  the  present  adversarial  objectives.  The  significant 
amount  of  time  currently  committed  by  lawyers  to  strategizing 
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about  how  to  structure  and  manipulate  the  flow  of  testimonial  and 
tangible  evidence  substantially  increases  the  cost  of  dispute  resolu- 
tion. 

B.  The  Formal  Discovery  Stage 
The  informal,  private  investigation  stage  is  followed  in  thetypi- 
cal  civil  law  suit  by  formal,  "public"  discovery.  An  analysis  of  the 
impact  of  adversary  pressures  on  the  use  of  each  principal  tool  of 
formal  discovery  reveals  how  these  tools  are  used  to  limit  and  distort 
the  flow  of  information  to  opponents  and  to  increase  the  cost  of 
litigation. 

(1)  Interrogatories  and  Document  Productions 
Written  interrogatories  frequently  are  the  first  discovery  device 
used  by  counsel.  According  to  the  attorneys  who  responded  to  a 
recent  questionnaire  by  the  Litigation  Section's  Special  Committee 
for  the  Study  of  Discovery  Abuse,  written  interrogatories  also  result 
in  more  abuse  than  any  other  discovery  tool."  Such  abuse  takes 
place  both  in  propounding  and  in  answering  interrogatories. 

Attorneys  drafting  interrogatories  do  not  view  them  pnmanly 
as  a  means  of  openly  exploring  the  data  that  is  relevant  to  a  given 
dispute.  Rather,  attorneys  perceive  interrogatories  in  the  same  man- 
ner they  perceive  other  litigation  procedures-as  weapons  to  be  used 
in  the  manner  that  best  advances  the  competitive  interests  of  their 
client.  Since  attorneys  tailor  the  way  they  use  interrogatories  to  fit 
particular  adversarial  and  economic  purposes,  and  since  those  pur- 
poses rarely  include  the  exposition  of  the  truth,  there  is  little  institu- 
tionalized assurance  that  the  use  of  interrogatories  will  result  in  the 
disclosure  of  all  the  data  that  is  relevant  to  a  dispute.  Specific 
examples  are  in  order  at  this  point.  ,  ,  „  •  » 

In  settlement  discovery,  sophisticated  counsel  draft  interroga- 
tories, requests  for  production  of  documents,  and  request  for  ad- 
missions that  are  calculated  to  build  a  record  that  is  most  favorabj 
to  their  client.  They  are  careful  not  to  frame  questions  that  wiu 

 82.  Rtport  of  tht  Special  Committer,  supra  noU  6  .t  20- Th.t  mt.m^.twi^^^ 

b«.n  th.  frequently  .bu,*d  di.cov..y  tool  i.  confirmed  by  the  findmp  °f '^e 
Strveraity  FiM  Survey,  supra  note  «.  .t  M2  .nd  M3.  .nd  in  'he  Adv«oor  CommmK. 
No  .  to  Rule  wln  the  p;cp^ed  Amendments  to  the  Federal  Rule,  ofCwU  ProcedureRM 
To  D.  coue^.  in  which  tf^  Committee  observed  th.t  "(tlhere  i.  f.ner.l 
nterro<t.tone.  .p.wn  .  Itre.ter  percentile  of  objections  .nd  motion,  th.n  .ny  ""h*  -^r*;^ 
ielTce^-  48  0^87:  522  (1970)  lher.in.fler  cited  ..  Proposed  AmendmenU].  Sh  o^ 
S^lsupra  note  15,  .t  IM2.«.  1161;  Developments  in  the  Uu,-D^covery.  .mp«n«<''^ 
at  960,  963-64. 
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encourage  their  opponent  to  investigate  in  areas  that  are  likely  to 
McId  evidence  that  is  damaging  to  the  propounding  counsel's  client. 
Similarly,  propounding  attorneys  will  try  to  avoid  questions  that 
till  compel  their  opponent  to  review  the  positive  aspects  of  his  case 
or  encourage  him  to  do  additional  analytical  thinking  or  legal  re- 
search that  will  improve  his  preparation.  Even  in  trial-oriented  dis- 
covery, counsel  drafting  interrogatories  attempt  to  frame  questions 
that  do  not  reveal  their  theory  of  the  case,  their  view  of  the  evidence, 
(heir  tactical  plans,  or  the  aspects  of  the  dispute  that  cause  them 
ihe  greatest  concern.  In  short,  the  drafting  litigator  is  constantly 
underpressure  not  to  initiate  discovery  that  could  help  educate  the 
opponent.  The  search  process  for  relevant  data  is  thus  circum- 
Kribed  by  the  fear  that  offensive  discovery  efforts  will  disclose 
wmething  new  and  useful  to  opponents.  This  fear  distorts  the  pro- 
cess of  information  acquisition  until  settlement  is  secured. 

The  preceding  examples  are  relatively  subtle  ways  in  which 
adversary  pressures  distort  and  complicate  what  could  be  a  more 
straightforward  and  less  expensive  pursuit  of  information.  It  is  the 
less  subtle  distortions  of  the  process  of  drafting  interrogatories,  how- 
ever, that  are  most  commonly  perceived  aa  abuses  of  the  discovery 
process."  That  the  ABA's  Special  Committee  proposed  only  one 
major  change  in  the  rules  governing  the  propounding  of  interrogato- 
ries and  that  this  change  would  consist  of  limiting  to  thirty  the 
number  of  interrogatories  which  a  party  may  serve  without  a  special 
showing  of  need,"  suggests  that  the  abuse  of  this  discovery  tool  that 
most  concerns  today's  bar  is  the  practice  of  propounding  a  burden- 
some number  of  written  questions  to  party  opponents. 

Many  litigators  feel  compelled  to  use  written  interrogatories  as 
weapons  for  purely  tactical  purposes  if  doing  so  might  promote  their 
dient's  interests  and  generate  greater  fees  for  themselves.  Some 
attorneys  serve  lengthy  sets  of  "canned"  interrogatories  if  they  per- 
ceive some  advantage  to  be  gained  by  psychologically  or  economi- 
cally harassing  an  opposing  party  or  counsel."  Litigators  also  may 


*3  See  note  82  supra.  See  also  W.  Guitii,  supra  note  15.  at  136-37,  M9-53. 

Report  of  the  Special  Committee,  supra  note  6.  at  18.  In  iu  Preliminary  Draft,  the 
AflMJon  Committee  on  Civil  Rules  recommendi  againtt  a  nationwide  imposition  of  the  30 
«temtitory  limitation  As  an  alternative,  the  Adviiory  Committee  recommends  an  addition 
^  explicitly  would  empower  a  district  court,  by  action  of  a  majonty  of  itc  judges. 
tofcnnuUte  a  local  rule  that  would  limit  the  number  of  interrogatories  that  may  be  used  by 
« PW>  Preltminary  Draft,  supra  note  6,  at  645.49.  Some  of  the  implicationu  of  these  propot- 
tt^rt  explored  in  Part  VU  infra. 

AS   Even  though  the  Columbia  University  Field  Survey  datA  suggested  that  greater  use 
«  wm  interrogatories  was  not  associated  with  frt^Ut  numbers  of  confiicU  over  discovery. 
*  «w  that  lengthy  seU  of  canned  interrogatories  force  respondents  to  consider  many 
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use  interrogatories  to  pressure  or  manipulate  opposing  counsel  into 
doing  such  initial  case  preparation  as  factual  investigation  and  legal 
research  and  analysis  that  properly  should  be  undertaken  by  the 
propounding  counsel  and  paid  for  by  that  counsel's  client.  One  addi- 
tional abuse  of  interrogatories  about  which  lawyers  frequently  have 
complained  is  the  "fishing  expedition,"  which  involves  serving 
numerous  and  far-reaching  questions,  not  for  the  purpose  of  obtain- 
ing information  about  matters  already  in  dispute,  but  in  order  to 
search  for  evidence  that  might  support  new  types  of  claims,  uncover 
competitors'  business  secrets,  or  harass  an  opponent  into  a  favorable 
settlement.  More  than  half  of  the  attorneys  polled  in  the  Columbia 
University  Field  Survey  "accused  their  opponents  of 'fishing'  for  a 
case,"  provoking  the  author  of  the  published  monograph  interpret- 
ing the  Field  Survey  data  to  concede  that  this  result  seemed  "to 
corroborate  the  fears  of  skeptics  that  sham  suits  can  be  filed  and 
then  built  up  by  discovery."** 

The  costs  generated  by  interrogatories  obviously  will  tend  to 
increase  as  their  purposes  proliferate.  Clients  must  pay  for  the  time 
attorneys  spend  considering  and  carrying  out  various  ways  to  use 
interrogatories  for  purposes  other  than  obtaining  relevant  data. 
Moreover,  canned  interrogatories  present  tempting  opportunities 
for  litigators  to  increase  their  profit  margins.  An  attorney  may 
charge  many  different  clients  the  full  cost  of  drafting  the  original 
set  of  questions,  even  though  the  use  of  the  set  in  a  given  case 
requires  only  editing  and  copying,  both  of  which  often  can  be  done 
by  nonlegal  personnel.  Lengthy,  multipurpose  interrogatories  also 
force  opposing  parties  to  commit  extra  resources  in  order  to  evaluate 
the  objectives  of  the  questions  they  receive  and  to  tactfully  answer 
or  avoid  improperly  motivated  inquiries. 

Like  interrogatories,  requests  for  documents  and  for  admissions 
suffer  from  obvious  abuses.  Demands  for  document  production,  for 

qucslioiM  that  may  be  wholly  irrelevant  to  matUrt  in  diapuU  in  a  liven  case  and  easily  lend 
themselves  to  abuaive  Uctical  pt.trpo»e«.  W.  GuiiR,  tupm  noU  15.  at  158-60. 

86  Id.  at  122.  In  another  conUxt.  however.  Glaaer  tsaerted  that  the  data  show  inii 
one  of  the  principal  fears  about  discovery  (uainf  InUrrofatoriet  to  "fish"!  i9  not  b«»n| 
realized  "  W  At  62.  The  way  Glaaer  reached  thii  conduilon  does  not  inspire  «>""°f""  "J 
cho^  to  bestow  more  tigtiificance  on  the  fact  that  few  of  the  questioned  lawyers  wo"»d  adm^ 
they  commenced  discovery  with  no  purpce  in  mind  than  on  the  high  P^'"";;*'^^ 
who  complained  that  their  opponenU  used  discovery  for  nshinf  purpows.  Why  f^'^^^ 
denial-  rposelesa  activity  are  entitled  to  more  credibility  than  complaints  about  op^ 
nenU  is  anything  but  clear.  This  inferential  procedure  is  especially  disconcertinf  »>«"^  "T 
Fteld  Survey  question  dcsiicned  to  et Ubiish  counsel's  purposes  for  usinf  discovery  °"  ^ 
about  the  first  discovery  step  and  did  not  include  any  reference  to  "fishmf  " 
possible  answers.  Ste  Field  Surviy,  supra  note  42.  at  01.36  to  111.37.  See  also  W,  Olasdu 
supra  note  15,  at  279. 
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example,  can  be  U8ed  to  impose  great  economic  burdens  upon  or  to 
hara^  or  intimidate  opposing  parties  and  lawyers,  to  disrupt  nor- 
mal business  operations  or  professional  schedules,  to  steal  trade 
secrets,  or  to  fish  for  evidence  to  support  new  claims.  Moreover  the 
pressures  generated  by  such  abusive  tactics  can  be  exploited  to 
coerce  a  settlement  that  bears  no  relation  to  the  merits  of  the  dis- 
pute. 

The  disfunctional  effects  that  adversary  pressures  have  on  dif.- 
fovery  are  even  more  obvious  in  the  ways  litigators  respond  to  inter- 
rogatories, demands  for  documents,  and  requests  for  admission  Tha 
principal  goals  of  the  responding  attorney  tend  to  be  complefaly 
idversarial:  to  provide  as  little  information  as  possible,  and  to  make 
the  process  of  acquiring  that  information  as  expensive  and  difficult 
u  possible  for  the  opposing  party  and  lawyer.  To  do  otherwise  might 
be  considered  a  breach  of  the  ethical  obligation  owed  to  a  client 
thereby  exposing  counsel  to  the  risk  of  a  malpractice  suit.  Volun- 
teering information  rather  than  resisting  it«  production  may  also 
deprive  the  litigator  of  opportunities  to  demonstrate  his  adversarial 
sl-jils  and  to  increase  the  size  of  his  fee. 

There  are  many  standard  devices  used  by  litigators  to  resist  the 
disclosure  of  information  and  to  mislead  the  opponent  through  their 
resiwnses  to  interrogatories,  requests  for  admissions,  «nd  demands 
for  documents.  The  responding  adversary's  first  impulse  is  to  con- 
ifnie  all  inquiries  and  requests  as  narrowly  as  possible,  thereby 
Jmiting  the  amount  of  useful  information  that  must  be  divulged. 
The  rules  of  professional  responsibility  lend  important  support  to 
regpono'mg  counsel  in  such  exercises  of  semantic  narrowness.  Ethi- 
ul  Conaideration  7-3  to  Canon  7  of  the  ABA  Code  of  Professional 
Jtespoiisibihty  directs  litigating  attorneys  to  resolve  all  "doubts  as 
to  the  bounds  of  the  law"  in  favor  of  their  clients."  Thus  it  appears 
that  any  ambiguity  about  the  scope  of  an  interrogatory  or  a  docu- 
ment production  demand  must  be  resolved  in  favor  of  narrowness 
«nd  against  disclosure.  Moreover,  in  the  absence  of  judicial  inter- 
vention It  is  the  responding  attorney  who  decides  wh  constitutes 
«  doubt.  The  attorney  will  feel  considerable  pressure  to  adopt  an 
•Cpessively  broad  definition  of  the  term  "doubt"  whenever  doing 
M  might  benefit  the  client-by  revealing  less  information  or  mis- 
^iding  an  opponent-or  inflate  the  fee-by  necessitating  a  costly 
oiort  to  resist  a  motion  to  compel. 

The  narrow  reading  of  inquiries  and  demands  is  by  no  means 
"le  only  semantic  ploy  that  litigators  use  to  frustrate  the  discovery 


*7.  ABA  Coin,  tupra  note  39,  Cinoa  7,  EC  7'3. 
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efforts  of  opponents.  An  aggressive  counsel  also  will  refuse  to  re- 
spond to  written  requests  that  are  not  free  of  virtually  all  ambiguity, 
imprecision,  overbreadth,  irrelevance,  or  other  technical  deficiency. 
Counsels  instinct  is  to  object  to  the  form  or  substance  of  any  discov- 
ery  request  whenever  an  objection  is  arguably  reasonable  and  if 
failure  to  respond  might  secure  some  competitive  or  self-serving 
economic  advantage.  Here,  as  elsewhere  in  litigation,  institutional 
rules  and  pressures  invite  counsel  to  conclude  that  doubts  must  be 
resolved  against  disclosure,  and  that  opponents  must  be  forced  to 
expend  as  much  of  their  resources  as  possible  to  obtain  data  favora- 
ble to  their  cause. 

Nor  will  litigators  necessarily  answer  a  request  even  after  they 
have  construed  it  as  narrowly  as  possible  and  have  objected  to  every 
arguable  technical  deficiency.  Responding  counsel's  next  line  of  de- 
fense is  built  on  the  use  of  privileges  and  the  work  product  doctrine. 
Conscientious  litigators  will  scrutinize  every  probe  from  an  adver- 
sary  to  determine  whether  it  is  directed  at  material  that  is  arguably 
shielded  from  disclosure.  Counsel  also  will  evaluate  every  item  of 
information  they  feel  constrained  to  divulge  to  determine  whether 
its  disclosure  may  constitute  a  waiver  of  any  privilege  possibly  held 
by  their  client. 

Counsel  can  manipulate  privileges  and  the  work  product  doc- 
trine with  especially  pernicious  effects  when  responding  to  requests 
for  documents.  The  first  stage  of  such  manipulation  may  consist  of 
efforts  to  include  as  many  documents  as  possible  within  the  argua- 
ble scope  of  some  privilege  or  the  work  product  doctrine.  These 
efforts  will  be  especially  intense  with  regard  to  documents  that 
could  damage  a  client's  position.  Next,  counsel  will  omit  any  refer- 
ence in  their  response  to  documents  they  have  decided  might  be 
considered  privileged  or  might  fall  within  the  work  product  doc- 
trine. The  lawyers'  hope,  of  course,  is  that  their  opponent  will  either 
forget  to  press  for  information  about  the  withheld  documents  or  will 
assume  the  privileges  in  fact  apply.  In  other  words,  responding 
counsel  will  identify  the  withheld  documents  only  if  their  oPP^nent 
or  the  court  so  compels.  Moreover,  if  compelled  to  identify  withheld 
documents,  the  information  counsel  will  submit  will  be  as  meager 
as  possible.  At  each  stage  in  what  can  become  a  tortuous  ajjd^^^ 
expensive  process,  resisting  counsel  hope  the  opponent  will  abandon 
pursuit  of  the  damaging  material.  It  is  worth  emphasizing  that  these 
tactics  of  resistance  fall  short  of  such  overtly  unethical  conduct  as 
destroying  or  hiding  incriminating  documents.  r  •   f  « 

When  responding  to  document  production  demands,  litigators 
sometimes  resort  to  the  obstructive  device  of  burying  significant 
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documents  in  mounds  of  irrelevant  or  innocuous  materials.  This 
practice  is  sufficiently  widespread  to  have  provoked  an  unusually 
explicit  condemnation  in  the  report  by  the  ABA's  Special  Commit- 
tee for  the  Study  of  Discovery  Abuse.  One  of  the  proposed  changes 
in  Rule  34  would  compel  a  party  responding  to  a  document  produc- 
tion request  to  produce  its  documents  "as  they  are  kept  in  the  usual 
course  of  business  or  .  ,  .  [to]  organize  and  label  them  to  corre- 
spond with  the  categories  in  the  request ,  ,  ,  ,"»In  its  comments, 
the  Special  Committee  stated  that  this  proposal  is  intended  to  be 
"responsive  to  a  reprehensible  practice  much  discussed  by  the  Com- 
i  littee— the  deliberate  attempt  by  a  producing  party  to  burden  dis- 
covery  with  volume  or  disarray The  Committee  went  on  to  ob- 
serve that  "[i]t  is  apparently  not  rare  for  parties  deliberately  to 
mix  critical  documents  with  others  in  the  hope  of  obscuring  signifi- 
cance."** 

An  additional  obstructionist  purpose  can  be  served  by  burying 
crucial  documents  in  mounds  of  irrelevant  material— a  massive  doc- 
ument production  forces  opponents  to  spend  a  great  deal  of  time 
and  money  copying  and  ferreting  through  the  produced  papers.  The 
Special  Committee's  proposal  would  help  deter  only  deliberate  ef- 
forts  to  disguise  and  disorganize  documents;  it  would  do  nothing  to 
curb  the  massive  overproductions  that  are  designed  to  exert  eco- 
nomic pressure  on  parties  making  requests.  Nor  would  the  proposal 
reduce  the  considerable  pressure  exerted  on  responding  attorneys  to 
find  some  excuse  not  to  produce  any  material  that  might  weaken 
their  client's  position. 

If  the  tactics  discussed  above  fail  to  conceal  damaging  informa- 
tion, counsel  may  feel  constrained  to  refuse  to  respond  to  interroga- 
tories or  document  production  requests  until  compelled  to  do  so. 
The  first  ploy  is  to  ignore  the  original  discovery  probe  and  its  dead- 
line. At  least  among  seasoned  litigators  the  fear  of  sanctions  for 
missing  one  deadline  is  not  great."  If  the  opposing  attorney  then 
presses  for  a  response,  the  next  defensive  maneuver  is  to  make  ex- 
cuses, play  on  sympathies,  and  seek  extensions.  When  the  deadline 


88.  Report  of  the  Special  Committee,  tupra  not*  6,  at  22. 

Id  Citing  the  Specii!  Committee'i  ob«rvition  thit  deliberaU  efforu  to  impair 
*«p  to  criticil  documenU  by  mixinf  them  with  othen  apparently  are  not  unusual,  the 
f^lmtnary  Draft  recoromendf  adoption  of  the  Mtne  addition  to  Rule  34.  Prthmmary  Draft 
*Wa  note  6.  at  651. 

90  Id. 

91  See,  e.g .  Proposed  Amendments,  tupra  noU  82.  at  538-40;  W.  Glmer,  supra  note 
«?  \M  56,  210  11.  Rotenberf.  Sanctions  to  Effectuate  Pretrial  Discovery,  58  Colum.  L. 

w  4ao.  494-96  (1958).  Developments  in  the  Law—Discove'y,  supra  note  15,  at  990*91; 
•  ommf  nt.  supra  noU  40,  at  361.  365.66,  382,  389. 
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for  the  first  extension  approaches,  additional  extensions  are  sought. 
Such  self-conscious  and  systematic  efforts  at  procrastination  im- 
pose additional  financial  strains  on  opponents  may  unoermine 
their  will  to  pursue  the  litigation,  and  give  the  defensive  attorney 
time  to  negotiate  a  favorable  settlement  before  the  damaging  evi- 
dence is  disclosed.  .      ,    ,  .... 

Unfortunately,  the  economics  and  tactics  of  adversary  litiga- 
tion occasionally  make  calculated,  systematic  resistance  of  the  kind 
described  above  virtually  inevitable.  Especially  in  major  commer- 
cial  litigation,  the  stakes  may  be  so  high  and  the  economic  benefits 
to  be  gained  by  delay  so  great  that  litigators  intent  on  serving  the 
best  interests  of  their  clients,  will  feel  compel  ed  to  resist  discovffy 
by  every  available  ploy  short  of  wilful  bad  faith.  Each  day  s  profit 
from  a  legally  vulnerable  operation,  or  each  day  s  interest  on  the 
money  that  might  be  lost  in  a  judgment,  could  far  exceed  the  cost 
of  counsel's  delaying  services  and  any  likely  sanctions  imposed  for 
failing  to  cooperate  fully  in  discovery.  ,       ,  ,^„f 

One  recent  illustration  of  the  kind  of  resistance  to  disclosure  of 
documents  that  appears  to  be  attributable,  at  least  in  part,  to  the 
intense  pressures  that  adversary  proceedings  and  high  economic 
stakes  can  impose  on  litigators  occurred  in  an  antitrust  action 
brought  by  Berkey  Photo,  Inc.  against  the  Eastman  Kodak  Com- 
pany This  suit,  which  from  the  outset  carried  a  threat  that  some 
of  Kodak's  subdivisions  might  be  severed,  ^^f^  m^mi^m 
monetary  judgment  against  Kodak  of  almost  $113,000,000.  ine 
litigat-on  spawned  several  major  battles  over  d'S'^overy  sorne  o 
whic'i  had  to  be  confronted  by  both  the  magistrate  ana  the  federal 
Snct  court  judge,  who  was,  ironically,  the  Honorable  Marvm  E. 

These  relatively  predictable  struggles  over  discovery  however^ 
are  not  what  make  this  case  especially  instructive.  That  quahty 
stems  from  events  that  came  to  public  light  in  the  closing  days  of 
the  six-month  trial  when  it  was  learned  then  that  one  of  KodaK  » 
attorneys  had  concealed  the  existence  of  a  large  g^^"P;f  ""P'^^^^ 
Kodak  documents.  During  the  discovery  stage  of  the  litigation, 
counsel  for  Berkey  had  deposed  one  of  Kodak's  expert.,  a  profes^r 
of  economics  at  Yale  University.  During  that  deposition  the  <.ona^ 
mist  disclosed  that  he  had  reviewed  the  copies  of  the  documents  in 

 92    Thetri.lJud|eUUrr«du.el  the  initi.l  judpnent  to.pproxinuUly  Wl-^^'^f^ 

,978?T,^.  C..  (CCH)  \  62.092.  Kiechel.  TheStrcnte  Cos. of  Kod.k',  Uwyer,.  Fo«v«. 
M.y  8.  1978.  at  188;  W.ll  St.  J..  M.rch  23,  1978.  .t  5,  col  1.  ^ 

93    See  Btrkey  Photo.  Inc.  v.  EMtm«n  Kod»k  Co..  7*  F.R.D.  613 IWJ. 
Cm  (CCH)  1  60.832;  197*-1  Tr.de  Cm.  (CCH)  1  75.021. 
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question  and,  thereafter,  had  returned  them  to  one  of  the  lawyers 
representing  Kodak.  After  the  expert  declared  that  he  could  not 
recall  whether  he  had  made  any  marks  or  marginal  notes  on  the 
copies,  counsel  for  Berkey  insisted  that  Kodak  produce  the  docu- 
ments. The  lawyer  representing  Kodak  at  the  deposition  declared 
that  the  documents  had  been  destroyed.  He  reaffirmed  that  declara- 
tion a  short  time  thereafter  in  a  sworn  affidavit. 

Kodak's  lawyer  was  not  telling  the  truth.  As  he  admitted  much 
liter  during  the  final  days  of  the  trial,  first  to  the  senior  trial  lawyer 
for  the  case  and  then  to  Judge  Frankel,  he  had  known  all  along  that 
the  documents  had. not  been  destroyed.  When  the  documents  were 
finally  produced  they  provided  Berkey  with  little  or  no  new  informa- 
tion, but  the  dramatic,  eleventh  hour  revelation  that  they  had  been 
hidden  for  so  long  gave  Berkey's  counsel  considerable  ammunition 
for  arguments  to  the  jury." 

The  failure  by  Kodak's  counsel  to  produce  the  copies  of  the 
Kodak  documents  until  the  close  of  the  trial  appears  to  have  been 
primarily  responsible  for  Judge  Frankel's  declaration  on  the  record 
that  the  way  Kodak's  lawyers  had  conducted  the  litigation  seemed 
to  reflect  "a  kind  of  single-minded  interest  in  winning,  winning, 
winning,  without  the  limited  qualification  of  that  attitude  that  the 
court,  I  think,  is  entitled  to  expect  and  which  ...  has  infected 
certain  aspects  of  this  case  from  time  to  time  in  ways  I  find  upset- 
ling/'"  Judge  Frankel  referred  the  matter  to  tho  United  States  At- 
torney, who  has  begun  an  official  investigation.** 

It  is  unlikely  that  the  will  to  win,  cited  by  Judge  Frankel,  or 
my  other  single  factor  is  solely  responsible  for  the  regrettable  con- 
duct by  the  lawyer  representing  Kodak,  As  I  have  argued  above,  it 
is  the  confluence  of  so  many  mutually  reinforcing  pressures  and 
incentives,  all  militating  against  disclosure,  that  makes  the  invita- 
tion to  the  kind  of  errors  made  in  the  Kodak  case  so  compelling.  One 
additional  indication  of  the  power  of  these  pressures  wanants  com- 
ment: the  lawyer  who  succumbed  to  them  was  not  a  neophyte,  more 
vulnerable  because  of  ignorance  and  inopportunity  to  learn  to  cope, 
but  rather  an  experienced,  fifty-nine  year-old  full  partner  in  a  large 
«nd  well-respected  New  York  law  firm." 


94  Kiechel,  supra  not*  92.  at  1S8. 190-94;  Wall  St.  J.,  March  30. 1978.  at  5,  col.  1;  id, 
AN  11. 1978.  at  l.colM.  23.  col.  1. 

96.  WtllSt.  J..Apri!  11.  1978.«t23.  col.3. 

^   'Th*  Kodak  attorney  recently  pleaded  (uilty  to  criminaJ  contempt  charges  that  were 
fcW  mmi  him  by  the  United  SUte«  Attorney  for  the  Southern  DUtrict  of  New  York.  He 
I  maximum  penalty  of  five  yeare  in  prison  or  a  fine  up  to  $10,000.  Nat*!  L.J..  October 
2.1978.  at  3,  col.  1. 

97.  Ki'echel.  tupra  note  92.  at  188;  Wall  St.  J..  March  30.  1978.  at  6,  col.  1. 
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(2)  Depositions 

Like  the  written  tools  of  discovery,  oral  depositions  can  be  used 
not  only  to  gather  data  about  events  and  witnesses  but  also  as 
adversarial  weapons  designed  to  place  burdens  on  opponente  and  to 
manipulate  the  flow  of  information."  The  manipulative  and  com- 
petitive  purposes  for  which  depositions  can  be  used  generally  begin 
evolving  during  counsel's  private  investigation  into  the  background 
of  the  dispute.  It  is  during  this  stage  of  the  litigation  that  the  attor- 
ney frequently  decides  who  to  depose  and  for  what  purpose.  It  is  also 
during  this  stage  that  the  litigator  will  begin  identifying  the  personi 
whom  he  will  try  to  prevent  from  being  deposed.  Such  people  miy 
include  percipient  witnesses  or,  perhaps  more  frequently,  experU 
who  have  been  retained  by  parties  or  lawyers  to  form  opinions  about 
some  aspect  of  a  case.  The  incentive  to  resist  efforts  by  an  opponent 
to  depose  experts  is  especially  strong  when  the  experts  have  reached 
conclusions  that  are  equivocal  or  damaging  to  the  party  on  whose 
behalf  they  were  retained.  Such  conclusions  are  at  least  occasionally 
reached,  even  though  some  lawyers  attempt  to  manipulate  their 
experts  psychologically  and  to  orchestrate  the  flow  of  information 
to  the  experts  in  order  to  maximize  the  likelihood  of  receiving  favor- 
able opinions.**  ., .  1  f„ 

A  very  recent  California  case'**  offers  a  stnking  example  of  ^^ 
sistance  by  counsel  to  the  taking  of  depositions  of  experts  who  have 
reached  damaging  conclusions.  The  action  was  for  personal  injunes 
that  plaintiff  alleged  were  caused  by  a  defective  tire-changing  ma- 
chine or  by  a  defective  tire.  The  machine  manufacturer  s  invM  iga- 
tor  concluded,  not  surprisingly,  that  the  injury  was  attributable  to 
a  defect  in  the  tire.  That  defendant  consequent  y  designated  lU 
investigator  as  an  expert  who  would  testify  «t  tnal.  Apparently  the 
tire  manufacturer's  counsel  found  this  expert's  probable  testimony 
persuasive  and  dangerous.  After  reading  the  expert  s  report,  counse 
for  the  tire  manufacturer  entered  an  agreement  with  its  codetenaam 
that  it  would  indemnify  the  machine  manufacturer  for  any  Uabilii) 
for  plaintiffs  injuries  provided  the  expert  was  withdrawn  as  a  wit- 
ness, the  expert's  report  was  withheld  from  plaintiffs  counsel,  ard 
plaintiffs  attorney  was  not  permitted  to  depose  the  expert.  Intne 

98.  Se«f  59YAUL.J.  117(1W9). 

99.  See  Bmiil,  tupra  note  75,  it  110.  „  ,  .  ^  i  onir  31 
Too.  Will:.m«.„  V.  Superior  Court  of      Angele.,  582        126,  1«  C.1. 1^  » 

,,978).For.noth.rrel.tiv.lyr«.„t.i.mpl.of.tto,t,.y..tUmp^^^^^^^^ 
doctnnt  to  prevent  the  depotition  of  .n  eipert  who  h.d  f°™«lVP°'*2''»"y  "^'^  ,w  W 
opinion,  J^Petur^^n  v.  Superior  Court  of  Merced  County,  39  C.l.  App.  3d  267,  IHI- 
Rptr-  20  (1974), 
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ensuing  litigation  plaintiffs  counsel  sought  an  order  requesting  that 
the  expert  be  made  available  for  deposition.  Counsel  for  the  ma- 
chine manufacturer  insisted  lhat  because  he  was  professionally  obli- 
|ited  to  pursue  the  best  interests  of  his  client,  he  should  be  permit- 
led  to  use  his  expert's  opinion  in  whatever  manner  seemed  most 
likely  to  produce  the  best  result  at  trial  for  his  client.  The  majority 
of  the  justices  of  the  California  Supreme  Court  rejected  this  argu- 
ment and  concluded  that  the  purported  indemnification  agreement 
was  an  illegal  conspiracy  among  defendants  to  suppress  relevant 
f\idence.  After  a  battle  that  went  through  three  levels  of  the  judici- 
ixy,  plaintiff  was  granted  an  opportunity  to  depose  the  expert. 

The  fact  that  plaintiff  finally  succeeded  in  gaining  access  to 
defendant's  expert,  however,  should  not  obscure  the  additional 
basic  questions  which  this  case  provokes.  How  frequently  are  such 
conspiracies  to  suppress  damaging  expert  opinions  entered?  If  an 
expert  has  not  been  formally  identified  as  a  witness  for  trial,  how 
cm  opponents  learn  that  conspiracies  to  suppress  his  testimony 
hive  been  entered?  Even  if  the  existence  of  such  a  conspiratorial 
agreement  in  theory  is  discoverable,  how  likely  are  most  litigators 
to  suspect  that  a  conspiracy  has  been  entered  and  to  press  for  its 
disclosure? 

Such  wholesale  resistance  is,  of  course,  not  the  only  discovery 
problem  associated  with  depositions.  Depositions,  like  other  discov- 
ery devices,  are  expensive«»  and  thus  can  be  used  to  exert  economic 
pressure  on  opposing  parties  and  counsel.  An  aggressive  litigator 
bent  on  straining  the  resources  and  testing  the  will  of  an  adversary 
can  notice  numerous  depositions  and  can  prolong  each  examination 
for  extended  periods.  Because  depositions  can  be  used  to  require  the 
presence  of  the  deponent  for  lengthy  periods  of  time,  they  also  have 
peat  adversarial  potential  for  harassing  and  embarrassing  adverse 
parties  or  witnesses  and  for  disrupting  their  lives  and  businesses. 

These,  however,  are  only  the  obvious  abusive  purposes  for 
which  depositions  can  be  used.  Adversarial  pressures  also  account 
for  more  subtle  forms  of  manipulation  that  can  be  used  to  restrict 
«nd  contort  the  disclosure  of  evidence  in  depositions.  The  more 
lubtle  means,  moreover,  cannot  be  policed  effectively  by  the  courts. 


101  The  Report  of  the  Special  Committee  noUd:  "According  to  the  Survey  of  Court 
K^porters  Feef  printed  in  Utigation  News  (Oct.  1976).  the  cotU  of  ttenofrtphy  vary  from 
to  state  but  range  from  $10.$160  per  hour  for  atUndance  and  45i  to  $3  per  page  of 
jni'ni!  transcript.  Daily  copy  cotU  are  mo«t  often  more  than  double."  Report  of  the  Special 
Committee,  supra  note  6,  at  Thew  Hgurea,  of  course,  do  not  iuclude  the  cotU  of  counMPa 
«»«tnM**  time  in  preparation  for  and  during  the  depotitiona,  travel,  food,  lodging,  reproduc- 
cocumenu.  and  other  exhibiU  for  u»e  during  depotitiona,  or  of  other  incidental  (but  not 
"Bconsequential)  eipentea. 
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One  of  the  most  pronounced  distortions  of  the  data  flow  is  likely  to 
occur  not  during  pure  discovery  depositions,  which  make  adver- 
sarial  sense  only  when  it  seems  virtually  certain  that  the  matter  will 
go  to  trial,  but  rather  in  depositions  taken  to  preserve  the  testimony 
of  a  witness  who  will  not  be  available  for  trial  or  to  build  a  favorable 
record  for  leverage  in  settlement.  Attorneys  responding  to  adver. 
sarial  impulses  during  the  latter  types  of  depositions  will  not  ask 
open-ended  questions  covering  the  whole  spectrum  of  the  witness' 
potential  knowledge.  These  attorneys  are  not  interested  in  exposing 
the  whole  story  on  the  public  record.  Instead,  they  will  use  every 
device  available  to  develop  the  deponent's  testimony  in  the  direc- 
tion most  favorable  to  their  client.  If  possible,  they  will  use  leading 
and  misleading  questions,  ingratiation,  intimidation,  and  confusion 
to  develop  the  story  they  want.  Seeking  the  same  objective,  they  will 
limit  and  obstruct  as  much  as  possible— through  objections,  distrac- 
tions,  intimidations,  and  whatever  other  tactics  promise  suc- 
cess—opposing counsel's  efforts  to  elicit  testimony  that  is  unfavora- 
ble to  their  client. 

Another  tactic  employed  during  settlement-oriented  deposi- 
tions that  limit*  even  more  severely  the  ascertainment  of  truth  is 
the  skillful  determination  of  which  questions  not  to  ask.  Before  i 
deposition  is  taken,  conscientious  litigatore  frequently  have  identi- 
fied the  key  weaknesses  of  their  case  from  a  source  to  which  their 
opponent  is  denied  access:  their  client.  Armed  with  what  often  may 
be  exclusive  information  about  their  client's  vulnerabilities,  litiga- 
tors will  structure  their  questions  so  as  to  avoid  those  areas  of  the 
witness'  knowledge  that  might  be  damaging  and  to  emphasize  testi- 
mony that  strengthens  their  client's  position.  If  their  efforts  result 
in  a  transcript  that  on  balance  is  helpful,  they  will  do  nothing  to 
impair  the  credibility  of  the  witness.  If,  however,  opposing  counsel 
somehow  has  identified  weaknesses  or  stumbled  into  damaging 
areas  of  testimony,  resourceful  litigators  will  do  all  they  can  to  de- 
stroy the  credibility  of  the  witness  or  to  camouflage  the  significance 
of  the  testimony.  With  both  sides  of  a  dispute  so  intent  on  exposing 
only  what  is  favorable  to  their  client,  and  therefore  shaping  their 
questions  to  elicit  only  selected  portions  of  the  evidence,  there  is  no 
assurance  that  the  depositions  will  disclose  all  the  potentially  rele^ 
vant  information  the  witness  may  have.  Again,  fortuity  rather  than 
institutional  design  is  truth's  most  consistent  ally. 

Aggressive  litigators  can  also  limit  and  distort  the  flow  of  infor- 
mation during  discovery  through  the  manner  in  which  they  prepare 
their  clients  and  witnesses  to  be  deposed.  The  adversarial  objective 
of  attorneys  whose  clients  or  witnesses  are  being  deposed  is  to  limit 


ERIC  474 


489 


m]  CIVIL  DISCOVERY  1331 

to  the  greatest  extent  possible  the  information  divulged.  To  maxim- 
ixc  their  control  over  the  flow  of  information  from  their  clients, 
ittomeys  may  conduct  mock  depositions  in  which  they  pose  danger- 
ous questions  to  their  clients  and  coach  them  as  to  the  least  trouble- 
jomc  answers.  Short  of  such  rehearsals,  attorneys  can  instruct  their 
clients  in  the  art  of  nondisclosure.  A  recitation  of  the  standard  ad- 
monitions attorneys  give  their  clients  before  depositions  graphically 
iUuatrates  how  preoccupied  litigators  can  be  with  resisting  disclo- 
sure: (1)  never  volunteer  information  or  help  attorneys  who  are  pos- 
ing  questions;  (2)  ignore  the  long  silences  and  expectant  faces  attor- 
neys  will  use  to  pressure  you  into  continuing  to  speak;  (3)  answer 
questions  with  the  fewest  words  and  least  elaboration  that  is  consis- 
tent with  self-serving  consistency;  (4)  never  interrupt  the  examining 
ittomey  before  he  has  completed  a  question  (to  do  so  might  provide 
tn  answer  to  a  question  the  attorney  had  not  thought  to  ask);  (5) 
never  edit  or  help  clarify  a  confusing  question  (instead,  simply  say 
you  do  not  understand);  (6)  always  pause  before  answering  in  order 
to  think  and  to  give  your  attorney  an  opportunity  to  object;  and  (7) 
ilwtys  listen  carefully  to  your  attorney's  objections  because  they 
Biy  contain  directives  or  clues  about  how  to  respond  to  a  line  of 
quesUons.  The  purpose  of  such  instructions  to  witnesses  obviously 
ii  not  to  ensure  that  all  the  relevant  information  they  have  will  be 
disclosed  during  their  depositions. 

Counsel  may  use  many  other  devices  to  regulate  and  restrict  the 
evidence  their  client  or  witness  provides  during  deposition.  Counsel 
cm  assert  privileges  whenever  they  arguably  apply  and  can  direct 
the  witness  not  to  answer  questions  that  might  invade  protected 
ipheres.  They  also  may  attempt  to  pressure  the  examining  attorney 
ujto  abandoning  sensitive  areas  of  inquiry  by  aggressively  interpos- 
iiif  disruptive  objections  to  the  form  or  relevance  of  questions. 
Counsel  even  may  try  to  delay  indefinitely  the  taking  of  their  wit- 
ness*  deposition  or  to  manufacture  excuses  to  limit  the  scope  of 
Permissible  questions.  Such  tactics  will  communicate  quickly  to  an 
opponent  that  he  will  have  to  work  very  hard,  withstand  unpleasant 
pressures,  spend  considerable  money,  and  seek  aid  from  the  bench 
u  he  intends  to  pursue  what  may  or  may  not  be  fruitful  lines  of 
"iquiry.  My  point  here  is  not  simply  that  such  obstructionist  devices 
we  available  and  employed,  but  that  the  intense  competitive  pres. 
5wes  of  the  adversary  system  make  resort  to  them  a  constant  temp- 
^*tion.  Indeed,  some  lawyers  might  argue  that  a  thoroughgoing  ad- 
'^arial  professionalism  commands  the  use  of  such  obstructive  de- 
^ices  whenever  they  appear  to  promise  significant  advantages  for  a 
dient. 
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Vn.  Pending  Proposals  roR  Change 

Concern  within  the  professional  community  over  current  dis- 
covery practices  has  inspired  the  ABA's  Special  Committee  for  the 
Study  of  Discovery  Abuse  and  the  Judicial  Conference  s  Advisory 
Committee  on  Civil  Rules  to  suggest  several  changes  in  the  Federal 
Rules  of  Civil  Procedure.'**  It  seems  fair  to  infer  from  the  nature  of 
the  reform  proposals  contained  in  the  Report  by  the  Special  Com- 
mittee  and  the  Preliminary  Draft  of  Proposed  Amendments  hy  the 
Advisory  Committee  that  their  primary  concern  was  not  with  the 
failure  of  the  current  rules  to  assure  maximum  disclosure  of  poten- 
tially relevant  information.  Neither  the  Report  nor  the  Prelminary 
Draft  acknowledge  such  a  failure.  Nor  does  either  document  discuss 
the  many  adversarial  and  economic  pressures  which  systematically 
militate  against  full  disclosure  during  discovery. 

The  proposals  made  by  the  Special  Committee  and  embraced 
by  the  Advisory  Committee  suggest  that  both  groups  are  interested 
primarily  in  curbing  the  cost  of  discovery  and  reducing  the  ways 
discovery  can  be  abused  for  purposes  of  harassment  and  delay. 
These  are  important  problems.  They  are  not  as  important,  however, 
as  the  failure  of  the  current  discovery  process  to  accomplish  the 
primary  purposes  for  which  discovery  was  designed:  pretrial  disclo- 
sure  to  all  parties  of  all  nonprivileged  relevant  evidence  and  encour- 
agement of  just  settlements.  Moreover,  I  believe  that  the  abuses 
that  rightfully  trouble  both  committees  cannot  be  reduced  signifi- 
cantly without  restructuring  the  professional  pressures  which  in 
large  measure  provoke  these  abuses.  Because  the  Report  and  the 
Preliminary  Draft  fail  to  examine  the  environmental  causes  of  the 
problems  they  address,  their  proposals  are  incapable  of  effecting  the 
fundamental  reforms  that  are  necessary  to  ensure  that  discovery 
will  achieve  its  essential  purposes. 

Evert  more  disconcerting  is  the  direction  the  Special  Commit- 
tee's Report  takes  in  proposing  its  most  important  changes.  Instead 
of  encouraging  a  more  open  sharing  of  evidence  and  combating  the 
already  considerable  pressures  against  disclosure,  two  of  the  Special 
Committee's  most  important  proposals  would  further  limit  the  ac- 
quixii  ^n  of  discoverable  information.'"  It  appears  that  the  Special 

~    .02.  S«f  nol«»  M  *  89  jupro. 

103  The  Adviioiy  Committe*  on  Civil  Rulei  hti  not  fully  embriced  either  of  these  t« 
propo..i».  Ai  discuMed  in  noU  84  supra,  the  Adviiory  Committee  doe.  not  f.vor  n.l.onwi* 
rm;!«.t>on  of  .  thirty  queition  llmil.lion  on  the  number  °f '"'«'«?''°""  »  P*^y 

of  nichl.  In,le.d.  .t  f.vor,  confenini  .  power  on  di.tnct  court.  U.  5*t  *h«"ver  l.m.l.  ^ 
fcel  .re  .ppropri.U.  /^./.m.mry  Dmit,  supra  noU  6.  .t  M5-«;  Nor  doe.  the  Adv,w 
Commillee  .(tree  th.t  the  Urm  "iMue."  .hould  repl.ee  the  phrue  ".ubject  m.ller  >n  RoU 
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Committee  and,  to  a  lesser  extent,  the  Advisory  Committee  are 
seeking  to  reduce  costs  and  curb  abuses  at  the  expense  of  a  wider 
flow  of  information  between  parties  and  to  the  trier  of  fact.  This 
action  provides  a  false  economy,  however,  because  it  erects  addi- 
tional barriers  to  the  accomplishment  of  discovery's  primary  pur- 
poses and  even  may  increase  the  costs  of  litigation. 

Of  the  changes  proposed  in  its  Report,  the  Special  Committee 
believes  that  the  most  significant  is  the  rewording  of  Rule  26  (b)(1), 
which  defines  the  limits  of  permissible  discovery.***  Under  the  cur- 
rent rule,  parties  may  seek  discovery  of  unprivileged  matter  "which 
is  relevant  to  the  subject  matter  involved  in  the  pending  action 
. .  .  ."^••The  Committee's  proposal  would  permit  discovery  only  of 
unprivileged  matter  "which  is  relevant  to  the  issues  raised  by  the 
claims  or  defenses  of  any  part."'**  As  its  comments  to  this  proposal 
expressly  state,  the  purpose  of  this  change  would  be  "to  narrow  the 
scope  of  permissible  discovery"  and  "to  direct  courts  not  to  continue 
the  present  practice  of  erring  on  the  side  of  expansive  discovery."**^ 

The  change  in  the  wording  of  Rule  26(b)(1)  proposed  by  the 
Advisory  Committee  also  would  eliminate  the  phrase  "subject  mat- 
ter" from  the  description  of  the  scope  of  discovery,  but  it  would  not 
replace  that  phrase  with  the  term  "issues."***  In  its  note  to  the 
proposed  Rule  26,  the  Advisory  Committee  expressed  fear  that  the 
substitution  of  the  term  "issues"  for  "subject  matter"  would  invite 
litigation  about  the  meaning  of  the  new  term.  The  Committee  also 
doubted  that  the  substitution  would  discourage  "sweeping  and  abu- 
sive discovery  .  .  .  ."*••  The  Advisory  Committee  endorsed  the  Spe- 
cial Committee's  goal  of  eliminating  phraseology  that  might 
"persuade  courts  to  err  'on  the  side  of  expansive  discovery,'  ""•  but 
concluded  that  the  best  way  to  pursue  that  goal  was  to  delete  the 
reference  to  "subject  matter"  in  Rule  26(b)(1).'"  Because  the  Advi- 
sory Committee's  version  of  the  new  rule  would  eliminate  the  broad 


26(bHU.  which  definec  the  icope  of  permiMible  dUcovery.  Smce  the  Adviiory  Committee 
ncommendj  deletion  of  the  phrMe  "lubject  matter"  from  thU  rule,  however,  the  chtnf  e  it 
proposes  probably  would  have  the  tame  effect  ai  the  change  proposed  by  the  Special  Commit- 
W  The  Advifory  Committee  explain*  ita  propoaal  in  ita  note  to  Rule  26.  Id.  at  626*28.  The 
ncpmrnendationi  of  both  committee*  with  reapect  to  the  definition  of  the  scope  of  ditcovery 
wt  coniidered  in  Part  VH  infra, 

104    Report  of  the  Spteiat  Committtt,  tupm  note  6.  at  2. 

105.  Fed.  R.  Civ.  P.  26(b)(1). 

106.  Report  of  the  Special  Committtt,  tupm  note  6,  at  2. 

107.  Id  at  3. 

106    PrtUminary  Dmft,  $upra  note  6,  at  623. 
109.  Id  at  626*23. 
110    Id  at  627*23. 
111.  Id 
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concept  of  "subject  matter"  from  the  definition  of  the  scope  of  dis- 
covery, and  because  its  note  to  the  rule  would  make  clear  the  Advi 
sory  Committee's  hostility  to  "expansive"  discovery,  it  appears 
likely  that  its  impact  on  judicial  attitudes  would  be  virtually  identi- 
cal to  the  impact  of  the  Special  Committee's  proposal. 

The  fundamental  difficulty  with  the  proposals  by  both  commit- 
tees and  the  comments  that  support  them  is  that  they  would  further 
constrict  the  flow  of  information  between  parties  and  to  the  trier  of 
fact.  Litigators  would  pounce  upon  either  the  new  language  sug- 
gested by  the  Special  Committee  or  the  deletion  of  the  subject- 
matter  concept  as  strong  support  for  even  more  intense  efforts  to 
resist  disclosure  of  potentially  damaging  evidence.  In  addition,  the 
changes  would  further  dilute  the  litigation  bar's  fear  of  sanctions"* 
by  increasing  the  likelihood  in  any  given  case  that  an  attorney  could 
persuade  the  court  that  it  was  not  clearly  unreasonable  to  conclude 
the  information  the  lawyer  decided  not  to  disclose  was  not  discover- 
able under  the  narrower,  new  rule.  Thus,  by  further  constricting  the 
flow  of  information  produced  during  the  pretrial  period,  these  pro- 
posed changes  would  abet  the  forces  that  already  operate  to  frus- 
trate the  primary  purposes  of  discovery. 

Nor  is  it  apparent  that  the  change  in  Rule  26(b)(1)  proposed  by 
either  committee  would  reduce  the  costs  or  complexity  of  litigation. 
The  Special  Committee  concedes  in  its  comments  that 
"[dletermining  when  discovery  spills  beyond  'issues'  and  into 
^subject  matter'  will  not  always  be  easy.""'  If  the  adversary  and 
economic  pressures  that  currently  dominate  discovery  remain  in- 
tact, attempting  to  draw  an  illusive  line  between  "issues"  and 
"subject  matter**  will  provoke  many  out-of-court  disputes  and  much 
expensive  case-by-case  pretrial  litigation.  While  the  Advisory  Com- 
mittee's proposal  would  not  necessitate  elaborate  efforts  to  define 
the  term  "issues,"  it  undoubtedly  would  generate  litigation  directed 
toward  interpreting  the  significance  of  the  deletion  of  the  term 
"subject  matter"  from  the  rule. 

The  committees'  efforts  to  narrow  the  scope  of  discovery  would 
generate  other  costs  as  well.  Because  the  scope  of  discovery  would 
be  confined  either  by  "issues"  or  by  claims  and  defenses,  resourceful 
counsel  soon  will  begin  expanding  their  pleadings  in  order  to  create 
the  issues  or  to  present  the  claims  or  defenses  that  are  necessary  to 
justify  the  kind  of  discovery  they  need  or  desire  to  conduct.  The 


112.  This  dilution  might  more  than  offiet  tha  impact  of  the  expanded  sanctioning 
powers  that  the  Special  Committee  and  the  Advisory  Committee  propoae  through  revision  of 
Rule  37.  Id  at  652*53;  notea  134*40  infra  and  accompanying  text. 

1 13.  Report  of  the  Special  Committee,  supra  note  6»  at  3« 
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threat  of  narrowed  discovery,  then,  would  inspire  an  expansion  of 
pleadings,  which  in  turn  would  increase  the  cost  of  litigation.  Thia 
increased  cost  would  not  be  confined  to  the  expense  of  drafting. 
Defenses  to  these  pleadings  would  necessarily  provoke  more  rejoin- 
ders. Motions  to  dismiss,  to  strike,  and  for  more  definite  statements 
would  proliferate.  Preparing  and  responding  to  such  rejoinders  also 
would  consume  much  attorney  time  and  client  money.  Similarly, 
evaluating  these  efforts  would  consume  valuable  judicial  resources. 
The  ultimate  irony  is  that  this  costly  expansion  of  pleadings  might 
result  in  extensions  of  the  scope  of  discovery  beyond  its  current 
range. 

This  scenario  raises  another  disturbing  question.  Could  a  court 
fairly  evaluate  the  propriety  of  expanded  claims  and  defenses  with- 
out  permitting  some  expansive  discovery  to  determine  whether  evi- 
dence existed  to  support  them?  Is  there  not  a  fundamental  incom- 
patibility between  the  concept  of  notice  pleading  and  the  commit- 
tees* efforts  to  cut  back  the  scope  of  permissible  discovery?  A  key 
purpose  of  the  Federal  Rules  of  Civil  Procedure  was  to  simplify 
pleadings  and  to  preclude  courts  and  counsel  from  using  a  party's 
fiilure  to  comply  with  the  elaborate  technicalities  of  prenotice 
pleading  as  a  means  of  preventing  consideration  of  claims  and  de- 
fenses on  the  merits."*  The  committees'  proposals,  however,  seem 
to  ignore  that  these  modem  rules  of  notice  pleading  and  broad  dis- 
covery were  developed  not  only  in  chronological  tandem,  but  also, 
ind  much  more  importantly,  in  self-conscious  functional  interde- 
pendence. One  purpose  of  broad  discovery,  in  other  words,  was  to 
Deih  out  the  general  assertions  made  in  a  complaint  or  answer."* 
Confining  discovery  to  issues  or  to  claims  and  defenses  would  result 
in  cither  (1)  (  substantial  general  expansion  and  elaboration  of 
pleadings  follovve;  by  no  net  reduction  in  the  scope  of  discovery,  or 
(2)  a  general  proliferation  of  costly  disputes  about  the  existence  of 
bases  for  pleadings— disputes  the  courts  would  have  insufficient 
dita,  absent  liberal  early  discovery,  to  resolve  fairiy.  Of  the  two 
BOit  obvious  responses  to  the  recommendations  by  the  committees, 
Jfcen,  one  would  result  in  greater  costs  and  no  change  in  the  scope 
discovery,  while  the  other  would  result  in  inational  judicial  reso- 
lution  of  pleading  disputes.  Neither  result  is  satisfactory. 

Another  disconcerting  change  proposed  by  the  Special  Com- 
Bu'ttee  is  intended  to  ca^b  misuse  of  written  interrogatories.  The 
Special  Committee's  proposal  would  change  Rule  33,  which  in  its 

Set  Cluk  k  Moore,  iupra  noU  SO. 
115.  Ste,  t.iu  Moow  k  Fruouan,  iupm  note  16»  1 26.01.  tt  2441-42. 
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present  form  contains  no  limitation  on  the  number  of  interrogatoriei 
a  party  may  propound,"'  so  that  a  party  could  serve  no  more  than 
thirty  interrogatories  without  the  court's  permission,  which  would 
be  granted  only  after  "a  showing  of  necessity.**"^  Like  the  Special 
Committee's  effort  to  change  the  scope  of  discovery,  however,  this 
proposal  seems  to  elevate  the  interest  in  reducing  financial  and 
investigative  burdens  over  the  interests  in  maximizing  disclosure 
and  assuring  fair  results.  This  change  would  irdKe  it  even  more 
difficult  and  costly  for  parties  to  acquire  evidence  and  leads  from 
each  other.  By  making  the  process  of  acquiring  information  from 
other  parties  more  difficult  and  costly,  the  proposal  would  restrict 
even  further  the  flow  of  information  to  the  trier  of  fact,  would  in- 
crease  the  probability  of  surprise  at  trial,  and  would  reduce  the 
likelihood  of  fair  judgments  and  settlements. 

Moreover,  limiting  the  number  of  interrogatories  that  a  party 
could  serve  without  a  showing  of  necessity  would  place  a  greater 
premium  on  tactics  in  drafting  and  responding  to  interrogatories 
and  would  provoke  more  frequent  litigation  of  pretrial  disputes.  Any 
increase  in  the  premium  on  tactics  would  result  in  a  decrease  in  the 
percentage  of  resources  committed  to  dispute  resolution  that  would 
be  consumed  by  efforts  to  establish  the  truth.  The  requirement  of  i 
showing  of  necessity  to  justify  more  than  thirty  interrogatories  con- 
sequently would  increase  pretrial  consumption  of  the  resources  of 
courts  and  counsel  by  compelling  parties  to  formally  litigate  their 
efforts  to  servre  and  to  resist  additional  written  inquiries.  The  cosU 
of  court  resolution  of  such  disputes  might  well  offset  any  savings 
that  othenvise  might  be  secured  by  limiting  the  use  of  interrogato- 
ries. 

Apparently  the  Advisory  Committee  reached  the  same  conclu- 
sion about  the  costs  and  benefits  that 'would  accompany  a  nation- 
wide limitation  on  the  number  of  interrogatories  a  party  may  serve. 
In  its  Preliminary  Draft  the  Advisory  Committee  recommends 
against  any  such  limitation  and  proposes,  as  an  alternative,  that 
Rule  33  be  amended  to  empower  explicitly  the  majority  of  the  judges 
of  any  district  court  to  establish  a  local  rule  that  would  "limit  the 
number  of  interrogatories  that  may  be  used  by  a  party.""*  There 
are,  however,  several  difficulties  with  the  Advisory  Committee's 
proposal.  First,  it  does  not  make  clear  whether  parties  should  have 
the  right,  in  all  districts,  to  petition  the  court  for  permission  to  serve 


116.  Fed.  R.  Civ.  P.  33. 

1 17.  Report  of  the  Special  Committeet  supra  note  6,  at  18. 

1 18.  PrtUminary  Draft,  supra  note  6.  at  646-49. 
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more  interrogatories  than  the  number  permitted  under  the  applica- 
ble local  rule.  Nor  does  the  Advisory  Committee's  formulation  of  the 
iroendment  suggest  what  standard  local  courts  should  apply  in  de- 
ciding whether  to  permit  the  serving  of  additional  interrogatories. 
Absent  some  description  of  these  standards,  different  district  courts 
might  well  develop  very  different  criteria  for  resolving  these  ques- 
tions. This  in  turn  could  lead  to  increased  litigation  over  venue 
disputes.  Moreover,  the  Advisory  Committee's  amendment  estab- 
lishes no  minimum  number  of  interrogatories  which  all  district 
courts  would  be  required  to  permit.  Thus,  it  would  be  possible  for  a 
court  that  was  hostile  to  discovery  to  effectively  eliminate  the  writ- 
ten interrogatory  as  a  discovery  tool.  Removing  one  of  the  most 
widely  used  discovery  devices  obviously  would  not  increase  the 
amount  of  information  available  to  parties  and  to  the  trier  of  fact. 

In  addition,  it  is  not  clear  that  limiting  the  number  of  interroga- 
tories will  reduce  discovery  costs  or  the  aggregate  amount  of  discov- 
ery abuse.  Prodded  by  perennial  adversarial  and  economic  pres- 
sures, litigators  are  not  likely  to  permit  a  limit  on  their  use  of  inter- 
rogatories to  produce  an  overall  reduction  in  their  discovery  efforts. 
Instead,  they  may  well  spend  the  resources  they  would  have  com- 
mitted to  interrogatories  on  other  discovery  vehicles.  In  addition, 
btigators  would  continue  to  feel  the  intense  competitive  pressures 
that  are  primarily  responsible  for  the  abuse  of  interrogatories.  With 
the  primary  cause  of  abuse  persisting,  it  is  not  unreasonable  to 
predict  that  attorneys  would  look  for  other  discovery  outlets  for  their 
abusive  purposes.  Thus,  it  would  appear  that  reforms  designed  to 
restrict  discovery  would  do  a  disservice  to  its  purposes  and  would 
create  no  real  reduction  in  costs  or  abuses. 

The  Special  Committee  and  the  Advisory  Committee  further 
proposed  that  a  sentence  be  added  to  the  end  of  Rule  33(c),  which 
in  its  present  form  gives  a  party  responding  to  interrogatories  the 
option  to  specify,  and  provide  for  examination,  those  business  re- 
cords which  contain  answers  to  the  submitted  interrogatories.  The 
added  sentence  would  read:  "The  specifications  provided  shall  in- 
clude sufficient  detail  to  permit  the  interrogating  party  to  identify 
readily  the  individual  documents  from  which  the  answer  may  be 
ascertained.""*  According  to  the  comments  by  the  Special  Commit- 
tee, this  additional  sentence  is  intended  to  compel  the  responding 
party  "to  specify  precisely,  by  category  and  location,  which  docu- 
ments apply  to  which  question"  and,  thereby,  to  eliminate  "the 
mechanical  response  of  an  invitation  to  'look  at  all  my  docu- 

119.  Id.  at  648,  Report  of  ihe  Special  Committee,  supra  note  6,  tt  19-20. 
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ments/  The  Special  Committee  also  hopes  that  by  forcing  re- 
spending  parties  to  specify  under  oath  which  documents  relate  to 
the  subjects  of  given  interrogatories,  this  change  would  ''eliminate 
subsequent  evasive  use  of  additional  documents  at  trial  on  issues 
confronted  by  the  interrogatory  request."*"  While  this  proposed 
addition  to  Rule  33(c)  promises  some  salutary  effect,  that  effect 
obviously  would  be  limited  and  would  not  reach  the  more  funda- 
mental problem  of  nondisclosure  of  damaging  documents  that  are 
judged  by  the  interested  and  self-serving  minds  of  the  answering 
party  and  its  counsel  not  to  be  precisely  responsive  to  an  inquiry  or 
request. 

Although  the  Special  Committee  and  the  Advisory  Committee 
join  in  recommending  several  other  changes  in  the  federal  rules  of 
discovery,  only  two  of  these  recommendations  are  potentially  signif- 
icant and  responsive  to  the  disclosure  problems  that  frustrate  the 
purposes  of  discovery.'**  The  first  of  these  changes  would  broaden 
and  make  more  flexible  the  sanctioning  process  for  discovery 
abuses.^*'  Under  the  changes  recommended  by  both  committees, 
Rule  37*"  would  permit  the  imposition  of  sanctions  when  attorneys 
or  clients  are  uncooperative  in  the  framing  of  a  discovery  plan,  when 
counsel  seek  unnecessary  discovery,  and  when  the  traditionally  rec- 
ognized forms  of  obstruction  and  deception  are  used. 

Like  the  proposed  change  in  Rule  33(c),  these  elaborations  of 
the  courts'  sanctioning  powers  would  have  limited  long-range  signif- 
icance. The  Special  Committee  freely  concedes  that  Rule  37  as  cur- 
rently written  "has  not  been  effective  in  curbing  discovery  abuse."'* 
The  Special  Committee  is  mistaken,  however,  in  placing  responsi- 
bility for  this  ineffectiveness  on  the  structure  of  the  rule.  It  is  un- 
likely that  the  failure  of  present  sanctions  to  curb  discovery  abuse 

120.   Report  of  the  Special  Committee^  supra  note  6,  at  20«21. 
I2L   Id.  at  21. 

122.  No  major  differencet  appear  between  the  remaininf  recommendations  of  the  two 
committee!  with  respect  to  the  rulet  of  dUcovery.  Both  committees  recommend,  for  eximple, 
that  the  officer  who  admmiaUn  the  oath  to  deponenU  not  be  required  to  remain  prestnt 
dunnf  the  Uking  of  depoaittona,  that  the  Uking  of  depoaitioni  by  telephone  be  permitttd. 
and  that  nonstenopaphic  recording  of  depoaitions  be  permitted  without  court  order  Set 
Preltminary  Draft,  Supra  noU  6,  at  626, 629, 631-32. 639-40;  Report  of  the  Special  Committee, 
mpra  noU  6,  at  9.17.  The  Preliminary  Draft  include*  proposal!  for  changes  not  only  m  the 
rules  of  discovery,  but  alto  in  other  aspecu  of  the  Federal  Rules  of  Civil  Procedure  Report 
of  the  Special  Committee,  supra  note  6,  at  1-6,  Since  the  proposals  in  the  latter  category  *« 
beyond  the  scope  of  this  essay,  no  effort  to  evaluate  them  will  be  made  here. 

123.  Freliminary  Draft,  supra  noU  6,  at  652-53,  Report  of  the  Special  Committee,  mprn 
note  6.  at  23-25. 

124.  Fed.  R.  Civ.  P,  37. 

125.  Report  of  the  Special  Committett  supra  note  6,  at  24. 


ERIC 


497 


m] 


CIVIL  DISCOVERY 


1339 


1$  attributable  primarily  to  Rule  37  being  "too  narrow,  fragmented 
ind  cumbersome*'  or  to  its  requirement  that  "each  failure  to  re- 
ipond  to  a  discovery  request  be  dealt  with  by  a  separate  motion."** 
Had  they  been  so  inclined,  judges  probably  could  have  relied  on 
their  general  authority  to  control  the  litigation  process  and  the  more 
specific  powers  conferred  by  Rules  26  and  37  to  justify  using  the 
Idnds  of  disciplinary  measures  that  the  changes  in  Rule  37  would 
make  available. 

The  history  of  efforts  to  curb  discovery  abuse  by  improving  Ine 
machinery  for  sanctions  firmly  supports  this  skepticism.  This  his- 
tory strongly  suggests  that  deficiencies  in  policing  the  discovery 
lystem  are  not  attributable  to  the  language,  scope,  and  structure  of 
the  rules  governing  sanctions.  The  original  provisions  for  sanctions 
m  the  federal  rules  were  highly  praised  shortly  after  their  adoption. 
One  of  the  earliest  studies  of  the  operation  of  the  new  discovery  rules 
concluded  that  "Rule  37  implements  the  various  discovery  devices 
with  a  truly  amazing  array  of  sanctions:  costs  and  attorney's  fees, 
orders  dispensing  with  proof,  orders  forbidding  the  introduction  of 
evidence,  orders  striking  pleadings  or  staying  proceedings  or  dis- 
missing the  action,  judgments  of  default,  contempt,  and  arrest. 
While  the  variety  of  the  possible  courses  of  action  gives  the  court  a 
wide  range  of  discretion,  a  zealous  judge  could  make  discovery  a 
word  of»terror."'"  Immediately  after  so  characterizing  the  sanction- 
ing machinery,  however,  the  same  study  declared  that  **[s]o  far 
...  the  tendency  is  apparently  in  the  opposite  direction.  The 
courts,  exhibiting  a  generous  attitude  toward  the  recusant  party, 
have  deemed  it  better  to  withhold  the  thunderbolt  on  condition  of 
future  compliance  than  to  foreclose  a  determination  of  the  matter 
on  the  merits."*"  Nonetheless,  a  review  of  the  few  reported  cases 
dealing  with  sanction  problems  left  the  authors  of  this  study  confi- 
dent that  the  use  of  these  new  powers  by  the  courts  indicated  that 
"the  teeth**  of  the  sanctioning  provisions  remained  firmly  in  place.*" 

A  decade  later,  after  the  very  modest  changes  that  accompa- 
nied the  1948  amendments  to  the  federal  rules, William  Speck 
conducted  one  of  the  earliest  quasi-empirical  studies  of  discovery."* 
The  lawyers  polled  "generally  agreed  that  where  abuse  was  occur- 


126.  Id. 

127.  Pike  &  Wilhs,  Federal  Discovery  m  Operation,  7  U.  Cm.  L.  Rev.  297. 326  27  (1940). 

128.  Id.  at  327. 

129.  Id. 

130  Amendments  to  Rulea  of  Ctvtl  Procedure  for  the  United  States  District  Courts, 
Kith  Advisory  Committee  Notes,  S  F.R.D.  591  (1949). 

131>  Speck,  supra  note  15. 


ERIC 


498 


1340 


VANDERBILT  LAW  REVIEW 


[Vol.  31:1295 


ring  relief  could  not  be  obtained  from  judges,  either  because  judges 
could  not  learn  enough  about  the  case  at  the  pretrial  stage  to  rule 
effectively  or  because  of  trouble,  expense,  and  delay  in  obtaining 
relief.'*'"  By  1958  Professor  Maurice  Rosenberg,  who  subsequently 
directed  the  Columbia  University  School  of  Law  Project  for  Effec- 
tive Justice  and  led  the  formative  planning  of  its  Field  Survey,^^ 
had  concluded  that  even  though  Rule  37  had  been  "well  designed 
to  meet  the  heavy  responsibilities  it  bears  in  the  federal  procedural 
charter,'*  the  intervening  ''twenty  years  of  use  have  exposed  enough 
flaws  in  language,  gaps  in  coverage,  and  anomalies  (n  application 
to  warrant  its  revision."*"  Professor  Rosenberg  felt  that  one  of  the 
major  problems  with  the  application  of  the  rule  was  the  persistent 
reluctance  of  the  courts  to  apply  sanctions  vigorously  to  counsel  who 
offended  the  spirit  and  the  letter  of  the  discovery  rules.'^  The  pri- 
mary means  Professor  Rosenberg  recommended  for  improving  this 
problem  was  to  reform  the  structure  and  language  of  Rule  37  so  as 
to  remove  verbal  barriers,  such  as  the  words  "refusal"  and 
'•willfully,"  to  aggressive  and  flexible  enforcement  of  discovery  obli- 
gations."* He  also  exhorted  judges  to  display  "determined  self- 
discipline"  in  administering  their  sanctioning  powers,  to  "grasp  the 
rule  firmly  and  apply  it  imaginatively."'"  He  suggested,  as  an  ex- 
ample,  that  judges  "might  insist  on  special  supervision,  by  either  a 
judge  or  master,  of  the  discovery  procedures  in  particular  types  of 
actions  known  to  be  troublesome  in  their  pretrial  stages."*** 

Professor  Rosenberg's  call  for  reform  went  unheeded  for  another 
decade.  In  the  meantime,  however,  more  evidence  and  opinions 
were  marshalled  in  support  of  the  need  for  change.  An  extensive 
review  of  the  law  and  literature  of  discovery  appeared  in  the 
Harvard  Law  Review  in  1961.'"  Its  authors  concluded  that  despite 
the  availability  under  the  rules  of 

a  broad  array  of  sanctions  of  differing  severity  [and]  that  courts  are  en^po*- 
ered  to  fit  the  penalty  to  the  fault,  it  appears  that  on  the  whole  they  [both 
federal  and  state  courts)  have  been  rather  lenient.  Even  where  there  has  been 


132.  W.  «tlI53. 

iXi  Ros€nburg.  Preface  to  Fkld  Survey,  supra  not«  42  (bickground  inform«tion  about 
the  renearch  st«fO, 

134.  Roscnberif,  supra  not*  91,  at  486. 

135.  Id  at  495. 

136.  Id  at  497. 

137.  Id 

136.   Id  A*  pointed  out  below,  this  idea  it  an  embryonic  veriion  of  the  concept  of  a 
rh^covf ry  conference  to  which  the  Special  Committee,  the  Adviaory  Committer,  and  I  are 
attracted 

139    Developments  in  the  l^w-^Discovery,  supra  note  15. 
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clear  noncompliance  by  failure  to  appear  for  the  Uking  of  a  depoaition,  the 
recusant  party  is  usually  allowed  at  least  one  more  opportunity  to  appear  if 
there  is  any  indication  that  the  information  may  be  forthcoming. 

It  was  Professor  Rosenberg's  own  Field  Survey,  however,  whose  con- 
clusions generally  were  so  charitable  to  the  practice  of  discovery, 
that  produced  the  most  damaging  evidence  of  the  anemic  and  inef- 
fective  use  of  the  sanctioning  power  in  discovery  disputes.  Interpret- 
ing the  Field  Survey  data,  Glaser  concluded  not  only  that  sanctions 
were  rarely  imposed  for  violations  of  the  discovery  rules,  but  also 
that  ''the  crudity  of  the  sanctions  and  the  caution  of  the  judges  has 
[sic]  resulted  in  depressing  the  initiative  of  the  lawyers,  and  the 
initiative  of  the  lawyers  is  essential  to  set  events  in  motion  in  an 
adversary  system."***  The  Field  Sujvey's  most  graphic  illustration 
of  the  dormancy  of  the  sanctioning  power  was  that  despite  the 
courts'  authority  under  Rule  37(a)  to  impose  costs  on  a  recalcitrant 
adversary,  "only  one  out  of  52?  docket  sheets  reported  this  poten- 
tially  effective  procedure."*"  This  statistic  is  particularly  instruc- 
tive because  the  sanction  to  which  it  refers  is  so  mild.  Judges  who 
are  reluctant  to  impose  small  economic  penalties  presumably  are 
even  less  likely  to  apply  the  more  severe  sanctions  that  the  rules 
clearly  permit.**^ 

The  reforms  for  which  Professor  Rosenberg  and  other  students 
of  discovery  had  been  lobbying  finally  occurred  in  1970  through 
amendments  to  the  Federal  Rules  of  Civil  Procedure.***  In  its  note 
to  Rule  37,  the  Advisory  Committee  conceded  that  "[ejxperience 
has  brought  to  light  a  number  of  defects  in  the  language  of  the  rule 
as  well  as  instances  in  which  it  is  not  serving  the  purposes  for  which 
it  was  designed."***  The  Advisory  Committee  also  acknowledged 
that  the  authority  granted  under  Rule  37(ft)  to  impose  economic 
sanctions  "in  fact ...  has  been  little  used."*** 

The  drafters  of  the  1970  amendments  incorporated  many  of  the 
reform  proposals  that  commentators  like  Professor  Rosenberg  had 
recommended.  They  eliminated  from  Rule  37,  for  example,  the  re- 
quirement of  wilfulness  in  subdivision  (d);  they  shifted  the  pre- 
sumption  under  subdivision  (a)  in  order  to  compel  a  losing  party  to 
justify  conduct  that  resulted  in  an  adverse  order;  they  gave  courts 

140  Id  at  991. 

141  W,  Glaser,  tupm  not*  15,  at  156;  see  also  id.  at  154.56,  210*11. 

142  Id  at  155. 

143  Glat«r  reporu  that  "unconditional  sanctioni'*  were  applied  in  only  one  of  the  1232 
casef  studiH  throu|h  quMtionnairea  and  intervievi^  in  the  Field  Survey.  Id 

144  48  F.R.D.  459  (1970). 

14^)  proposed  Amendments,  supra  note  82,  at  538. 

146  Id  at  540. 
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greater  flexibility  in  the  selection  of  sanctioiis;  and  they  clarified  tht  *  ^K 
courts'  authority  to  resort  to  modest  penalties  when  unconditiontl 
remedies  seemed  too  severe.**' The  Advisory  Committee's  discuMioo 
of  its  rationale  regarding  the  shift  of  the  presumption  under  subdiNi- 
sion  (a)(4)  is  particularly  noteworthy.  According  to  the  Committw, 
''the  change  in  language  [of  this  subdivision  was]  intended  to  en* 
courage  judges  to  be  more  alert  to  abuses  occurring  in  the  dlKovery 
process."***  The  Committee  obviously  sought  to  use  this  change  «i 
a  means  to  propel  the  federal  judiciary  into  a  more  activist  pocturt 
toward  discovery  abuse.  The  Committee  clearly  articulated  that 
intention  in  another  paragraph  of  the  note,  explaining  this  chan|« 
by  stating  that  the  '^amendment  does  not  significantly  narrow  tht 
discretion  of  the  court,  but  rather  presses  the  court  to  address  itself 
to  abusive  practices. 

These  amendments  were  greeted  with  the  same  kindof  enthuij. 
asm  and  great  expectations  for  change  that  greeted  the  original  rulet 
in  1938.  Professor  Rosenberg's  response  to  the  amendments  is  par- 
ticularly interesting  because  of  the  important  role  he  played  in  iden- 
tifying the  need  for  reform  and  in  suggesting  the  shape  the  changes 
should  take.  His  evaluation  in  1S72  of  the  amended  provision  wu 
vigorously  optimistic.  The  revised  rule,  he  wrote, 

tries  to  create  a  streamlined,  updated,  modernized  apparatus  for  sanctions 
against  obstructions  or  aggressions  in  the  discovery  process.  Rule  37  provide* 
sharper  teeth,  has  more  flexible  jaws,  and  has  quicker  responsiveness  to  abuMi 
in  the  discovery  process  than  was  available  before. 

Revised  Rule  37  also  corrects  quite  t  few  flaws  in  the  sanctions  mechaniia 
that  turned  up  prior  to  the  adoption  of  the  1970  amendments.'^ 

If  the  ABA's  current  Special  Committee  for  the  Study  of  Dis- 
covery Abuse  is  correct  in  its  strongly  held  view  that  the  version  ct 
Rule  37  that  emerged  from  the  1970  reforms  "has  not  been  effective 
in  curbing  discovery  abuse"  and  **is  insufficient  to  bring  about  the 
effective  imposition  of  discovery  sanctions,"*"  on  what  grounds  can 
one  be  optimistic  that  yet  another  redrafting  and  streamlining  o( 
Rule  37  will  result  in  significantly  more  effective  enforcement  of  the 
discovery  rules?  History  strongly  suggests  that  the  problems  that 

U7.  Id.  at  539*42.  GlaMr.  among  oihen*  had  concluded  that  one  reason  courU  to  rtrth 
invoked  their  tanctioninf  power  wat  their  belief  that  the  moat  obviously  available  p*rulii« 
seemed  too  drastic.  See  W.  Gusta,  supra  note  15,  at  154*55. 

148.  Proposed  Amendment$t  supra  note  82,  at  539. 

149.  Id.  at  540. 

150-  Rosenberf ,  New  Philosophy  of  Sanctions,  in  New  Fedwial  Civa  Dacovny  Rii* 
SouHCEBOOK  140  (W.  Treadwell  ed.  1972),  quoted  m  Comment,  supra  note  40,  at  361  n  6  TW 
author  apparently  shared  Rosenberg's  enthusiasm  for  the  reforms. 

15U  Report  of  the  Special  Committeet  supra  note  6,  at  24. 
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continue  to  plague  the  sanctioning  machinery  are  not  primarily  at- 
tributable to  deficiencies  in  judicial  power.  Those  problems  appear 
to  stem,  rather,  from  more  fundamental  sources.  One  such  source, 
ironically,  may  be  the  judiciary's  laudable  concern  to  see  that  dis- 
putes are  resolved  on  the  merits.  As  some  commentators  have 
pointed  out,  the  courts  have  reluctantly  imposed  sanctions  that 
foreclose  opportunities  to  reach  the  merits.  This  reluctance  is  in- 
spired by  the  same  spirit  that  motivates  most  modern  procedural 
reforms  and  is  reinforced  by  the  judiciary's  conviction  that  it  is 
unfair  to  penalize  clients  for  their  lawyers'  misconduct.*"  The  infre- 
quent manner  in  which  the  modest  costs  of  motions  are  imposed,*** 
however,  indicates  that  the  courts'  failure  to  enforce  aggressively  the 
rules  of  discovery  cannot  be  attributed  primarily  to  their  interest  in 
reaching  the  merits  of  a  case  or  their  concern  about  punishing 
clients  for  the  transgressions  of  their  attorneys. 

Another  perhaps  more  persuasive  explanation  of  the  courts' 
reticence  might  be  traceable  in  large  measure  to  the  judges*  under- 
standing of  how  counsel  must  respond  to  the  obligations  and  pres- 
sures of  adversarial  advocacy.  As  former  lawyers,  most  judges  prob- 
ably know  from  experience  that  the  high  commandment  of  loyalty 
to  the  client  and  the  intense  adversary  context  in  which  that  loyalty 
must  be  proven  can  make  resisting  disclosure  of  damaging  evidence 
and  using  discovery  devices  to  gain  tactical  advantages  seem  thor- 
oughly consistent  with  the  highest  standards  of  the  profession. 
Judges  know  that  litigators  are  required  to  resolve  doubts  in  favor 
of  their  clients  and  to  pursue  their  clients'  interests  as  zealously  as 
the  bounds  of  the  law  permit.*"  It  is  hardly  surprising,  therefore, 
that  judges  who  respect  these  rules,  who  were  acculturated  profes- 
sionally under  the  adversary  system,  and  who  understand  the  pres- 
sures it  generates,  tend  to  err  on  the  side  of  lenience  when  asked  to 
sanction  counsel  who  have  fought  perhaps  too  vigorously  to  protect 
their  clients. 

Refining  the  machinery  for  imposing  sanctions  is  unlikely  to 
produce  a  substantial  increase  in  the  use  of  sanctions  if  the  judici- 
ary's under,  utilization  of  this  sanctioning  power  is  attributable  to 
its  concern  about  reaching  the  merits  of  controversies  and  its  sym- 
pathy with  the  motives  of  counsel  who  resist  disclosure.  Nor  is  it 
likely,  however,  that  even  a  substantial  increase  in  the  use  of  sane* 


152.  Sfe  W.  Glaser,  supra  noU  15,  tt  154;  Rotenberg,  supra  note  91,  tt  495; 
Developments  in  the  Ixiw^Dtscooery,  supra  noU  15,  tt  990-91, 
153«  W,  GusER,  iupra  note  15,  tt  154.56,  210. 
154.  ABA  Code,  supra  note  39,  C»non  7.  EC  7.1,  7.3. 
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tions  would  root  out  the  most  troublesome  problems  facing  modem 
discovery.  Since  these  problems  are  directly  traceable  to  the  adver- 
sary and  economic  pressures  which  currently  dominate  discovery,  a 
high  level  of  abuse  will  probably  persist  until  some  of  these  shaping 
pressures  can  be  changed. 

The  proposal  by  the  two  committees  that  appears  to  offer  the 
most  promise  for  coping  with  the  problems  that  plague  discovery  is 
the  utilization  of  a  discovery  conference.*"  Under  this  proposal,  the 
court  could  hold  such  a  conference  if  requested  by  either  paity  and 
if  certification  has  been  presented  to  show  that  counsel  have  failed 
to  resolve  through  private  negotiations  the  matters  set  forth  in  the 
request  for  the  conference.*"  At  the  conference  the  court  would  have 
broad  powers  to  define  issues,  establish  plans  and  schedules  for 
discovery,  set  limits  on  the  discovery  that  is  to  take  place,  and 
allocate  discovery  expenses.  After  the  request  for  the  conference  and 
the  certification  necessary  to  justify  it  are  received,  the  court  would 
have  control  over  both  the  scheduling  and  the  scope  of  the  confer- 
ence.*" 

In  its  comments  to  this  proposal,  the  Special  Committee 
pointed  out  that  the  specific  provisions  of  the  proposed  rule  govern- 
ing the  discovery  conference  resulted  from  a  compromise  of  conflict- 
ing opinions  and  considerations.  The  most  fundamental  of  these 
conflicts  apparently  was  over  the  extent  to  which  control  of  discov- 
ery "should  be  left  to  the  adversary  lawyers"  or  relegated  at  an  early 
stage  to  the  judiciary.'"  It  appears  that  the  proponents  of  the  view 
that  most  of  the  control  over  discovery  should  remain  in  the  hands 
of  the  adversary  lawyers  prevailed.  While  in  its  comments  th5 
"Committee  urges  strongly  that  at  least  the  alternative  of  early 
judicial  control  should  be  available,"  it  also  states  that  the  new  rule 
would  continue  "to  impose  principal  responsibility  upon  the  litigat- 
ing Bar  for  the  preparation  of  a  case."'"  Moreover,  the  Committee 
contemplates  that  "the  discovery  conference  should  be  the  excep- 
tion rather  than  the  rule"***  and  that  "in  the  great  majority  of  cases, 
opposing  counsel  should  be  able,  without  judicial  intervention,  to 
formulate  an  appropriate  plan  and  i,chedule  of  discovery  in  relation 

155.  See  PreUminary  Draft,  supra  note  6,  at  624 >26,  Report  of  the  Special  Committfe. 
aupra  note  6,  at  4.  The  pruposals  b>  the  two  committees  fur  the  discovery  conference  *« 
substance  indistinguishable. 

156.  Rtport  of  the  Special  Committee,  supra  note  6,  at  4. 

157.  !d 

158.  !d  its. 

159.  Id 

160.  Id  at  6. 
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to  issues  readily  defined  by  agreement."'*' 

These  expectations  about  the  willingness  and  ability  of  oppos- 
ing counsel  to  cooperate  sufficiently  to  avoid  the  need  for  judicial 
intervention  in  discovery  seem  overly  optimistic.  None  of  the 
changes  in  the  federal  rules  proposed  by  the  committees  purport  to 
convert  adversary  attorneys  into  allies.  Nor  do  they  attempt  to  re- 
duce the  competitive  and  economic  pressures  which  so  largely  shape 
conduct  by  litigating  counsel.  Without  such  changes  in  the  condi- 
tioning context  within  which  attorneys  work,  it  is  unreasonable  to 
expect  their  basic  instincts,  objectives,  and  modes  of  behavior  to 
change.  They  will  remain  competitive,  secretive,  suspicious,  and 
cautious.  They  will  aggressively  pursue  advantages  for  their  clients 
and  will  seek  to  capitalize  on  the  vulnerabilities  of  opposing  counsel 
and  parties.  The  Rules  of  Professional  Responsibility,  the  fear  of 
being  sued  for  malpractice,  the  desire  to  maximize  their  own  fees, 
and  deeply  ingrained  adversarial  habits  will  prevent  them  from  co- 
operating  with  or  trusting  an  opponent  whenever  doing  so  appears 
to  jeopardize  an  interest  of  a  client. 

If  the  proposed  discovery  conference  rule  is  adopted  and  if  the 
framing  of  an  appropriate  discovery  plan  by  agreement  remains  the 
exception  rather  than  the  rule,  one  of  two  developments  would  h'kely 
ensue.  First,  the  discovery  conference  would  go  largely  unused. 
There  is  nothing  in  the  proposed  rule  that  would  make  such  confer- 
ences mandatory,  that  would  empower  a  court  to  call  a  conference 
on  its  own  initiative,  or  that  would  command  opposing  counsel  to 
try  to  define  issues  and  frame  a  comprehensive  discovery  plan.  Liti- 
gators who  presently  enjoy  the  largely  unregulated  and  unmonitored 
environment  of  discovery  or  who  fear  early  judicial  intervention, 
whether  because  it  might  be  arbitrary,  ill-informed,  biased,  or  sim- 
ply unpredictable,  are  unlikely  to  request  a  discovery  conference. 
Moreover,  if  their  opponents'  behavior  makes  judicial  help  seem 
essential,  counsel  who  are  uncomfortable  with  the  idea  of  early  judi- 
cial interference  will  probably  resort  to  the  limited  motions  that 
currently  are  used  in  such  circumstances.  Even  attorneys  with  more 
hospitable  attitudes  toward  judicial  intervention  might  be  inclined 
to  proceed  with  discovery  without  the  optional  conference,  at  least 
until  a  clear  need  for  it  arose.  Such  factors  as  the  time  and  energy 


161  id  at  5  The  Adviiory  Committee'!  note  ibout  the  diicovery  conference  exprewei 
fmilar  expectations  that  requesU  for  the»e  conferencet  will  not  be  made  routinely,  that 
twinsel  should  be  able  to  rtiolve  moit  diicovery  matten  without  judicial  intervention,  and 
thit  the  discr  try  conference  thould  take  place  only  in  the  exceptional  case.  The  Advisory 
Committee  adds  that  it  is  "extremely  relucUnt  even  to  appear  to  tuggett  additional  burdens 
lot  the  district  courti/*  ^eliminary  DrafU  supra  note  6,  at  628. 
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that  would  be  consumed  first  by  trying  to  reach  a  formal  private 
agreement  with  opposing  counsel  and  then  by  requestmg,  preparmg 
for,  and  attending  a  discovery  conference  are  likely  to  foster  this 

reluctance.  u  ^       i  • 

Second  discovery  conferences  would  produce  a  substantial  m- 
crease  in  the  cost  of  pretrial  litigation.  Under  the  committees'  pro- 
posal,  an  attorney  will  be  granted  a  discovery  conference  only  after 
he  has  first  attempted  to  reach  an  agre  lent  with  opposing  counsel 
that  would  (1)  identify  the  issues.  (2)  establish  an  overall  discovery 
Dlan  (3)  schedule  its  components,  and  (4)  define  any  limitations 
that 'would  be  imposed  on  the  use  of  in.:?ividual  discovery  devices. 
The  attempt  to  reach  such  a  broadly  scoped  agreement  would  be 
very  costly.  That  cost  would  result  in  part  from  the  jockeying  and 
precautionary  measures  that  are  spawned  by  adversary  relation- 
ships and  in  part  from  the  great  complexity  of  the  undertaking.  For 
example,  discovery  can  include  numerous  devices,  its  needs  can 
change  substantially  over  the  course  of  a  long  pretrial  penod,  those 
needs  can  be  very  difficult  to  predict  in  the  early  stages  of  a  law  suit, 
and  counsel  realize  that  their  perception  of  what  constitutes  the 
issues  in  a  given  case  can  change  dramatically  as  a  result  of  discov- 
ery. Thus,  the  cost  simply  of  trying  to  qualify  for  a  discovery  confer- 
ence could  be  substantial.  _ 

Th'e  costs  that  would  be  generated  by  the  discovery  conference 
would  not  be  confined,  of  course,  to  satisfying  this  first  requirement. 
Substantial  costs  also  would  be  generated  in  preparing  the  certifica- 
tion describing  the  failure  of  the  private  effort,  drafting  the  request 
for  the  conference,  which  must  include  a  statement  of  the  issues,  a 
proposed  plan  and  schedule  of  discovery,  and  suggested  limitations 
on  the  discovery  proceedings,  filing  objections  to  the  request  for  the 
conference  and  responding  to  those  objections,  preparing  for  ana 
attending  the  conference  itself,  and  protesting  against  or  aPPea'"-'2 
objectionable  portions  of  the  resulting  discovery  F^^^^^^^^^ 
since  discovery  needs  and  strategies  can  change  greatly  during  the 
pretrial  period,  it  would  be  unreasonable  not  to  anticipate  signifi- 
cant additional  expenses  arising  as  counsel  attempt  to  make  and  to 
resist  the  showings  of  good  cause  that  are  ^eq^'-jed  ""der  the  pro- 
posed rule  in  order  to  alter  or  amend  an  original  discovery  confer 
6riC6  order 

Despite  these  serious  reservations,  the  idea  of  a  discovery  con- 
ference represents  a  step  in  a  constructive  direction  A  discov^^^ 
conference  that  is  not  mandatory,  however,  a"d  ^^lat  takes  plac^^^^^^ 
the  present  adversarial  environment  cannot  contribute  significa""y 
to  solving  the  fundamental  problems  that  plague  modern  discovery. 
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Unless  implementation  of  the  discovery  conference  were  accompa- 
nied by  major  changes  in  the  context  within  which  discovery  takes 
place,  the  primary  purposes  of  the  conference  would  be  frustrated 
by  the  same  adversarial  and  economic  pressures  that  currently  frus- 
trate the  purposes  of  the  entire  discovery  apparatus. 

While  early  and  aggressive  judicial  intervention  might  prevent 
some  of  the  more  obvious  forms  of  discovery  abuse— the  bad  faith 
use  of  discovery  demands  to  impose  suffocating  burdens  on  the  eco- 
nomic and  professional  resources  of  less  resourceful  opponents— the 
discovery  conference,  by  itself,  would  not  enable  the  court  either  to 
control  the  trial  preparation  process  or  to  assure  that  parties  dis- 
close all  the  significant  evidentiary  information  that  they  control. 
The  Special  Committee's  comments  to  the  proposed  rule  suggest 
that  the  availability  of  a  discovery  conference  would  create  "the 
alternative  of  early  judicial  control.  .  .       This  is  a  false  promise. 
Without  major  changes  in  the  adversary  rules  that  shape  the 
pretrial  environment,  there  can  be  no  effective  judicial  control  of 
discovery.  If  the  rules  of  the  adversary  game  are  left  essentially 
intact,  interjecting  a  judicial  officer  into  the  discovery  process  will 
simply  add  another  adversary  (the  court)  to  the  combat.  Counsel 
and  clients  will  continue  to  conceal  material  evidence  until  clearly 
compelled  to  divulge  jt,  resist  disclosure  of  damaging  information, 
and  seek  ways  to  gain  advantages  over  opponents  through  the  use 
of  discovery  tools. 

In  order  for  judicial  control  to  be  effective,  intelligent,  and  fair, 
this  control  \yould  have  to  be  based  on  a  thorough  knowledge  of  the 
matters  in  dispute.  Under  the  current  rules  of  litigation,  however, 
it  would  be  virtually  impossible  for  a  judge  to  have  that  kind  of 
knowledge  at  an  early  discovery  conference.  Antagonistic  lawyers, 
loyal  to  their  clients,  certainly  would  not  serve  as  reliable  sources 
of  such  knowledge.  They  would  be  willing  to  share  with  the  court 
only  inforniation  that  appeared  beneficial  to  their  clients.  Moreover, 
since  the  discovery  conference  would  take  place  at  an  early  point  in 
the  litigation  process,  neither  opposing  counsel  nor  the  court  would 
likely  know  enough  to  be  able  to  uncover  all  the  significant  data 
from  a  wily  adversary.  Nor  does  the  court  have  the  time  to  read  all 
the  documents  in  all  the  files  of  all  the  parties.  Without  some  assur- 
ance that  it  knew  as  much  about  the  case  as  the  lawyers,  the  court 
could  never  be  confident  that  its  discovery  decisions  would  maxim- 
ize the  likelihood  of  uncovering  all  the  relevant  evidence,  or  that 
they  would  impose  no  unfair  burden  or  handicap  on  any  party. 

162.  Report  of  the  Special  Committee,  tupra  note  6.  at  6. 
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Because  adversaries  feel  constrained  to  keep  the  court  ignorant  o( 
facts  whenever  doing  so  would  be  helpful  to  their  clients,  the  court*i 
"control"  would  be  rational  and  fair  only  fortuitously. 

Nor  would  the  proposed  discovery  conference  give  the  court  real 
control  over  the  design  and  execution  of  the  discovery  it  ordered. 
While  in  some  cases  a  judge  might  be  able  to  review  interrogatories, 
requests  for  admissions,  and  document  production  demands  with- 
out  a  great  expansion  of  its  resources,  the  court  rarely  would  be  able 
to  examine  all  the  produced  documents,  to  attend  depositions  and 
physical  examinations,  to  observe  experiments  and  demonstrations, 
to  visit  the  scene  of  events,  or  to  participate  in  other  discovery 
exercises.  Because  the  court  would  be  unable  to  monitor  all  these 
important  discovery  processes,  its  control  would  remain  limited  and 
incapable  of  assuring  thorough,  unbiased  inquiries  that  would  lead 
to  complete  disclosure  of  all  key  data. 

Vin.  Toward  an  Alternative 
As  the  foregoing  discussion  makes  clear,  I  believe  that  discovery 
cannot  serve  effectively  its  intended  purposes  unless  substantial 
changes  are  made  both  in  the  environment  in  which  it  is  conducted 
and  in  the  extent  and  quality  of  judicial  control  over  its  processes. 
While  I  will  venture  some  suggestions  for  such  changes,  I  cannot 
pretend  to  offer  a  fully  refined  blueprint  for  an  alternative  discovery 
system.  Nor  have  I  been  able  to  explore  all  the  ramifications  that 
might  accompany  the  changes  I  propose.  My  hope,  rather,  is  that 
these  recommendations  will  provoke  within  the  profession  a  spmted 
and  constructive  debate  about  the  fundamental  structure  of  civil 

discovery.  „ 

The  concerns  that  provoked  the  suggestions  that  follow  were 
eloquently  articulated  by  Judge  Frankel  in  his  1975  Cardozo  Lec- 
ture: 

(W)e  may  say  that  it  is  the  rare  case  in  which  either  side  yearns  to  hive  the 
witnesses,  or  anyone,  give  the  whole  truth.  And  our  techniques  ^otdt^tjom 
evidence  feature  devices  for  blocking  and  hmiting  such  unqualified  rcveU- 

The  devices  are  too  familiar  to  warrant  more  than  t  fleeting  reminder.  To 
begin  with,  we  leave  most  of  the  investigatory  work  to  paid  P"t>«"«* 
is  scarcely  a  guarantee  of  thorough  and  detached  exploration.  Our  ^our^^t^ 
passively  for  what  the  parties  will  present,  almost  never  knowing--oftcn  n^^ 
suspecting-what  the  parties  have  chosen  not  to  present.  P*/^'^'^^* 
dards  governing  counsel  command  loyalty  and  zeal  for  the  chent.  but  nopMi 
tive  obligation  at  all  to  the  tnith.  Counsel  must  not  knowingly  the  u« 
or  commit  or  countenance  fraud.  Within  these  unconfining  limits,  advocv- 
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freely  employ  time-honored  tricks  and  ttrategems  to  block  or  distort  the 
truth.'" 

The  core  of  the  changes  I  propose  to  combat  these  problems  can 
be  summarized  as  follows:  shifting  counsel's  principal  obligation 
during  the  investigation  and  discovery  stage  away  from  partisan 
pursuit  of  clients'  irterests  and  toward  the  court;  imposing  a  duty 
on  counsel  to  investigate  thoroughly  the  factual  background  of  dis- 
putes;  imposing  a  duty  on  both  counsel  and  client  to  disclose  volun- 
tarily, and  at  all  stages  of  trial  preparation,  all  potentially  relevant 
evidence  and  information;  narrowing  the  reach  of  the  attorney- 
dient  privilege  and  the  work  product  doctrine;  making  early  discov- 
ery  conferences  mandatory;  substantially  expanding  the  role  of  the 
court  in  monitoring  the  execution  of  discovery;  and  requiring  thor- 
ough judicial  review  of,  or  participation  in,  all  settlements  that 
exceed  a  specified  dollar  amount. 

These  reform  proposals  are  logical  derivatives  of  the  basic 
premise  of  this  essay— that  because  the  pressures  generated  and  the 
loyalties  commanded  by  the  adversary  relationships  currently  dom- 
mating  litigation  are  largely  responsible  for  the  frustration  of  the 
purposes  of  discovery,  meaningful  reform  does  not  seem  possible 
without  changing  these  pressures  and  shifting  these  loyalties.  To- 
ward that  end  I  reconjmend  major  changes  in  the  Federal  Rules  of 
Civil  Procedure  and  in  the  Code  of  Professional  Responsibility, 
changes  designed  to  reduce  as  much  as  possible  the  sway  of  adver- 
sary forces  in  the  discovery  process.  The  Code  of  Professional  Re- 
sponsibility, for  example,  currently  treats  litigation  almost  mono- 
lithically,  making  few  significant  distinctions  between  criminal  and 
civil  actions  or  between  the  various  stages  of  lawsuits.  A  breakdown 
of  this  monolithic  approach  is  required.  Canons  and  disciplinary 
rules  especially  tailored  to  civil  matters  should  be  drafted.  More- 
over, ethical  standards  should  be  refined  in  order  to  distinguish 
between  the  different  requirements  of  the  investigative  and  dis- 
covery stages,  on  the  one  hand,  and  the  trial  and  post-trial  stages 
on  the  other. 

In  particular,  new  rules  of  professional  responsibility  and  civil 
procedure  should  be  fashioned  for  the  investigative  and  discovery 
stages.  During  these  stages,  counsel  should  be  directe'd  to  view 
themselves  primarily  as  officers  of  the  court  rather  than  partisan 
advocates.  As  offictrs  of  the  court,  counsel  should  be  commanded 
by  new  ethical  directives  and  civil  rules  to  search  diligently  for  all 
data  that  might  help  resolve  disputes  fairly  and  to  share  voluntarily 

163.  FrAnkel,  »upra  note  1,  tt  1038  (emphtiii  in  orifintl). 
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the  results  of  their  searches  with  both  the  court  and  the  other  parties 
to  the  action.  Under  this  new  system,  the  court  would  determine  tt 
discovery  conferences  how  much  investigation  counsel  would  have 
to  undertake  in  given  cases  to  comply  with  this  general  obligation. 
In  making  this  determination  at  the  outset  of  the  litigation  and  in 
refining  it  over  the  course  of  the  pretrial  period,  the  court  would 
strive  to  balance  the  investigative  burden  equitably  among  all  par- 
ticipating counsel.  Under  the  changes  proposed  here,  counsel's  pri- 
mary  loyalties  during  the  trial  and  post-trial  stages  would  remain 
where  they  are  today:  to  their  clients. 

The  new  ethical  directives  and  civil  rules  also  would  make  clear 
that  the  duty  to  disclose  voluntarily  all  potentially  relevant  inCw- 
mation  is  not  confined  to  the  fruits  of  formal  investigations  but 
extends  to  all  material  data,  regardless  of  how  it  is  acquired.  Ai 
Judge  Frankel  has  suggested,  such  rules  not  only  should  compel 
disclosure  of  material  facts  but  should  also  explicitly  forbid  material 
omissions.*"  To  be  effective  these  commands  to  disclose  would  have 
to  be  accompanied  by  several  additional  changes  in  cunent  ethical 
and  procedural  rules.  The  provision  of  the  Code  of  Professional  R^ 

164.  Id.  at  1057.  Judge  Fnnkel  wm  courigeoui  enough  to  submit  in  his  eaiy  ■  dnft 
of  f  new  discipliniiy  rule  which  he  hoped  would  compel  full  diiclosure.  Hii  effort  deservw 
reproduction  here: 

(1)  In  his  representation  of  ■  client,  unlets  prevented  from  doing  so  by  •  pnvil«ft 
reasonibly  believed  to  apply,  a  lawyer  shall: 

(a)  Report  to  the  court  and  opposing  counsel  the  exiatence  of  relevant  evidence 
or  witnesses  where  the  lawyer  does  not  intend  to  offer  auch  evidence  or  witnesses. 

(b)  Prevent,  or  when  prevention  haa  proved  unaucccssful,  report  to  the  court 
and  opposing  counsel  the  making  of  any  untrue  atatement  by  client  or  witness 
or  any  omission  to  state  a  material  fact  necessary  in  order  to  make  atatemenU 
made,  in  the  light  of  the  circumatances  under  which  they  were  made,  not  mis* 
leading. 

(c)  Question  witnesses  with  a  purpose  and  design  to  elicit  the  whole  truth, 
including  particularly  aupplementary  and  qualifying  matters  that  render  evi. 
dence  already  given  more  accuraU,  inUlligible,  or  fair  than  it  otherwiae  would 

(2)  In  the  conatruction  and  application  of  the  rules  in  aubdiviaion  (1),  a  lawyer  will  be 
held  to  possess  knowledge  he  actually  has  or,  in  the  exercise  of  reasonable  diligence, 
should  have.  . 
Key  words  in  the  draft,  namely,  in  (l)(b),  have  been  plagiarized,  of  course,  from  tM 
Securities  and  Exchange  Commission's  rule  lOb.5.  That  ahould  serve  not  only  for  n- 
apecUbility;  it  ahould  also  answer,  at  leaat  to  some  exUnt,  the  complaint  that  the  drift 
would  impose  impossibly  stringent  aUndards.  The  morala  we  have  evolved  for  buimeis 
clienU  cannot  be  deemed  unatUinable  by  the  legal  profession. 

W.  at  1057.58  (footnoU  omitted).  Thia  draft  obviously  falla  abort  of  the  comprehensive din^ 
tive  I  envision.  It  U  heavily  trial  oriented,  for  example,  and  faila  to  command  co"^*J 
disclose  in  advance  of  trial  all  the  information  that  might  be  helpful  in  resolving  the  diipuw 
Moreover,  iw  exclusion  of  arguably  privileged  maUrial  aubatantially  circumscnbes  lU  icopt 
and  might  provide  counsel  with  a  rationale  for  evading  the  duty  it  seeks  to  impose. 
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sponsibility  that  directs  litigators  to  resolve  all  doubts  in  favor  of 
their  clients,'"  for  example,  would  have  to  be  modified  so  as  to  apply 
only  to  legal  arguments  made  during  the  trial  and  post-trial  stages. 
A  new  ethical  prescription  would  have  to  be  added  that  would  com- 
pel litigators  during  the  investigative  and  discovery  stages  to  resolve 
all  doubts  in  favor  of  the  broadest  investigation  and  the  fullest 
possible  disclosure. 

This  comprehensive  duty  to  disclose  also  would  have  to  be  inte- 
grated with  the  various  privileges  against  disclosure  and  the  work 
product  doctrine.  The  specific  character  of  that  integration  would 
be  an  extremely  important  and  complex  matter  that  is  beyond  the 
scope  of  this  essay.  It  is  important  to  note,  however,  that  meaningful 
disclosure  probably  could  not  be  accomplished  without  significantly 
narrowing  the  current  reach  of  both  the  attomey-client  privilege  and 
the  work  product  doctrine.  An  attorney's  work  product,  for  example, 
could  not  be  permitted  to  embrace  the  results  of  private  interviews 
with  witnesses.  Indeed,  work  product  probably  would  have  to  be 
confined  very  narrowly  to  legal  research,  legal  theorizing,  and  tacti- 
cal planning.  Similarly,  the  attorney-client  privilege  in  civil  actions 
would  have  to  be  narrowed  in  order  to  prevent  clients  and  counsel 
from  using  it  to  shield  factual  information  from  disclosure.  Clients 
Gtill  might  be  permitted  to  prevent  disclosure  of  specific  feelings, 
opinions,  and  theories  that  relate  to  the  litigation,  but  they  would 
not  be  allowed  to  invoke  the  privilege  as  a  means  of  denying  access 
by  the  court  and  opposing  parties  to  material  evidence. 

This  proposed  shift  during  the  discovery  stage  of  counsel's  pri- 
mary obligation  away  from  purely  partisan  advocacy  and  toward 
full  disclosure  has  some  potentially  troublesome  implications  for  the 
traditional  relationship  between  counsel  and  client.  For  example, 
clients  might  feel  more  pressure  not  to  divulge  to  their  attorney 
evidence  they  fear  could  damage  their  case.  Clients  also  might  feel 
that  it  is  unfair  to  ask  them  to  pay  an  attorney  whose  loyalties  are 
divided  between  serving  a  public  interest  in  justice  and  the  clients' 
private  interest  in  victory.  While  these  problems  could  be  signifi- 
cant,  their  dimensions  are  readily  subject  to  exaggeration,  and  they 
probably  are  not  insurmountable.  Even  under  current  rules,  for  ex- 
ample, clients  frequently  are  reluctant  to  share  clearly  inculpating 
evidence  with  their  attorneys.  Such  reluctance  may  stem  from 
clients'  failure  to  understand  the  ways  the  rules  of  professional  re- 
sponsibility and  evidence  can  work  to  protect  them,  from  their  fear 
of  being  morally  condemned  by  their  lawyer,  or  from  cynical  appre- 
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ciation  that  if  they  share  certain  information  with  their  attorney 
they  lose  full  control  over  whether  it  will  be  disclosed.  In  short,  it 
simply  is  not  clear  that  the  changes  I  propose  would  alter  to  a 
considerable  extent  the  way  most  clients  share  information  with 
their  counsel.  It  seems  reasonable  to  predict  that  clients  who  are 
predisposed  to  be  honest  with  their  attorneys  probably  wou.d  con- 
tinue  to  be  so,  and  that  clients  who  are  not  so  predisposed  probably 
would  not  change  their  behavior  in  significant  ways. 

Nor  does  it  seem  likely  that  clients  would  mount  a  massive 
resistance  to  payment  of  fees  to  lawyers  whose  obligations  dunng 
the  discovery  stage  were  more  equally  divided  than  they  are  today 
between  advocacy  and  disclosure.  While  re-education  of  some 
clients'  expectations  might  be  required,  the  percentage  of  clients 
who  would  be  willing  to  insist  publicly  that  they  have  a  right  to  buy 
legal  service  for  the  purpose  of  securing  unfair  results  is  probably 
small  Nor  is  there  any  obvious  reason  for  encouraging  users  ot  the 
legal  system  to  believe  they  enjoy  a  right  to  pursue  injustice  by 
whatever  means  are  not  explicitly  proscribed  by  the  unusual  ethical 
rules  of  the  legal  profession.  The  changes  I  propose,  however,  would 
not  deprive  clients  of  the  vigorous  representation  of  committed  ad- 
vocates.  Litigators  would  continue  to  fight,  even  during  the  discov- 
ery stage,  for  exposure  and  interpretation  of  evidence  favorable  to 
their  clients  The  only  substantial  difference  between  the  current 
system  and  the  rules  I  propose  would  be  that  lawyers  and  clients 
would  not  be  permitted  to  deliberately  distort  the.  decisionmaking 
orocess  by  failing  to  disclose  relevant  information. 

This  mandate  to  disclose  would  not  be  fully  effective,  however, 
without  establishing  the  procedural  machinery  for  making  disclo- 
sures and  for  enforcing  the  duty  to  disclose.  T^"^  P^^^ably  a« 
several  different  procedural  forms  that  could  be  devised  to  act  as  the 
principal  vehicle  for  disclosure.  Certain  minimum  features,  how- 
ever, should  be  included.  One  is  to  reduce  the  disclosed  information 
as  completely  as  possible  to  some  permanently  recorded  form.lhB 
requirement  is  essential  in  order  to  assure  the  reliable  sharing  o 
information  between  all  parties  and  the  court,  to  Preserve 
shared  information,  to  establish  the  record  necessary  to  contro  the 
presentation  of  evidence  at  trial,  and  to  evaluate  the  P/opnety  oi 
imposing  sanctions  for  breaching  the  duty  to  disclose.  Another  «• 
quimnent  that  should  be  built  into  the  disclosure  procedure  calb 
for  periodic  updating  and  supplementing  of  the  information  pr^ 
vided  at  the  initial  stages  of  the  litigation  process.  There  are  two 
junctures  at  which  some  formal  disclosure  should  be  required  w 
every  civil  action:  (1)  immediately  after  the  issues  have  been  joined 
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through  the  filing  of  pleadings;  and  (2)  at  the  close  of  the  first  major 
investigative  period.  New  rules  also  should  make  some  provision, 
however,  for  subsequent  periodic  disclosures,  the  precise  timing  of 
which  might  best  be  left  for  determination  by  the  judge  presiding 
over  the  discovery  conferences. 

Since  the  duty  to  disclose  is  a  central  feature  of  the  procedures 
1  am  proposing,  devising  a  set  of  controls,  encouragements,  and 
sanctions  that  would  maximize  compliance  with  this  duty  is  criti- 
cally important.  Candor  compels  acknowledgement,  however,  that 
designing  a  just  and  effective  system  of  incentive  and  enforcement 
for  this  purpose  would  be  a  most  difficult  task.  No  such  system 
could  eliminate  the  possibility  of  abuse  or  thwart  every  evasive 
effort  by  the  intentionally  dishonest.  There  are,  however,  several 
measures  whose  implementation  could  reduce  substantially  the 
likelihood  of  certain  repeated  breaches  of  this  duty  to  disclose  that 
would  jeopardize  most  seriously  the  fairness  of  the  proposed  proce- 
dures. 

One  such  measure  would  be  to  require  both  counsel  and  client 
to  swear  under  oath  on  every  disclosure  occasion  and  at  the  close  of 
the  pretrial  period  that  they  had  searched  diligently  for  and  dis- 
closed all  information  that  arguably  might  be  relevant  to  the  dis- 
pute in  question.  Rules  of  court  and  of  professional  responsibility 
would  make  it  clear  that  a  disingenuous  oath  could  expose  counsel 
and  client  to  a  range  of  serious  sanctions,  including  conviction  of 
perjury,  citation  for  contempt,  dismissal  of  claims  or  defenses,  entry 
^of  judgment  against  the  offending  party,  and  the  full  range  of  profes- 
sional disciplinary  actions,  including  permanent  disbarment.  New 
rules  also  could  be  framed  that  would  prohibit  a  party  from  using 
for  any  purpose  evidence  that  was  subject  to  the  duty  to  disclose, 
but  was  not  disclosed,  provided  counsel  or  client  knew  or  should 
have  known  of  the  evidence.  In  appropriate  circumstances  this  pro- 
hibition could  be  extended  to  any  additional  information  or  evi- 
dence that  the  offending  party  or  attorney  would  not  have  acquired 
without  the  information  or  evidence  that  was  not  disclosed. 

Another  device  that  might  prove  useful  in  enforcing  the  duty 
to  disclose  would  be  to  require  counsel  and  client  to  identify  for  the 
court  and  other  parties  all  the  sources  from  which  information  or 
evidence  was  sought.  At  a  minimum  this  rule  should  compel  attor- 
neys and  parties  to  provide  sufficient  information  to  enable  the 
court  or  representatives  of  other  parties  to  locate  each  consulte.d 
source.  This  information  would  equip  other  interested  parties  and 
the  court  to  pursue  the  matter  if  they  chose  to  do  so.  The  scope  of 
the  information  this  rule  would  require  from  parties  could  be  ex- 
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panded  if  experience  proved  such  an  expansion  necessary.  In  the 
alternative,  the  rule  could  vest  in  judges  monitoring  discovery  the 
power  to  fix  the  extent  of  this  requirement  in  accordance  with  the 
needs  of  individual  cas«8.  Either  *n  given  cases  or  in  all  actions,  for 
example,  attorneys  and  parties  uld  be  required  to  provide  suffi- 
cient information  not  only  to  identify  and  locate  each  possible 
source  but  also  to  ascertain  the  issues  or  subject  matters  about 
which  the  person  who  initially  consulted  the  source  thought  it  might 
offer  information. 

A  series  of  mandatory  discovery  conferences  would  be  essential, 
at  least  in  the  more  complex  cases,  in  order  to  achieve  all  the  objec- 
tives of  this  alternative  system  for  gathering  and  sharing  data.  Such 
conferences,  over  which  judges  or  magistrates  would  preside,  would 
equip  courts  to  monitor  discovery  and  disclosure  in  greater  detail. 
The  scope  and  number  of  such  conferences  could  be  tailored  to  the 
size  of  individual  cases.  In  smaller  and  less  complex  suits,  for  exam- 
ple, the  conferences  could  be  brief  and  the  extent  of  judicial  inter- 
vention might  be  quite  limited. 

The  first  discovery  conference  should  be  held  immediately  after 
the  issues  have  been  established  by  the  filing  of  responsive  plead- 
ings. This  initial  conference  would  have  several  purposes.  First,  it 
would  define  clearly  the  legal  and  factual  matters  that  are  relevant 
and  actually  in  dispute.  Second,  this  initial  conference  would  deter- 
mine wh'^t  potentially  relevant  information  might  be  within  the 
control  of,  or  most  readily  accessible  to,  each  of  the  parties.  As  part 
of  the  process  leading  to  this  determination,  the  parties  and  their 
counsel  would  be  required  to  identify  all  possible  sources  of  relevant 
testimonial  and  tangible  evidence.  They  would  be  asked  not  only  to 
list  prospective  witnesses  and  types  of  potentially  relevant  docu- 
ments, but  also  to  describe  the  content  of  the  information  each 
possible  source  might  be  expected  to  yield.  Such  lists  would  be 
drafted  and  filed  several  days  before  the  first  discovery  conference 
was  to  convene  and  would  provide  each  party  with  an  opportunity 
not  only  to  state  its  version  of  the  issues  but  also  to  tell  the  court 
what  kinds  of  data  other  parties  should  be  required  to  search  for  and 
produce.  While  requirements  like  these  would  impose  potentially 
coetly  burdens  on  clients  and  counsel,  the  extent  of  those  burdens 
would  vary  in  direct  proportion  to  the  size  and  complexity  of  the 
case.  Complying  with  these  requirements  in  small  or  simple  cases 
would  not  be  a  major  or  taxing  undertaking.  Moreover,  the  extra 
systematic  work  and  expense  at  this  early  stage  might  result  in  an 
overall  reduction  in  the  cost  of  the  litigation. 

Based  on  the  information  presented  prior  to  and  during  the 
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initial  discovery  conference,  the  court  would  issue  its  first  investiga- 
tive order  In  addition  to  defining  issues  and  identifying  uncon- 
tested legal  and  factual  points,  this  order  would  specifically  define 
thes/:ope  and  the  components  of  the  investigation  each  party  was 
to  undertake.  For  example,  the  order  might  direct  one  party  to 
search  for  certain  categories  of  documentary  and  other  tangible  evi- 
dence, to  arrange  for  medical  or  vocational  examinations  of  parties 
to  have  specified  photographs  taken,  or  to  obtain  statements  from 
certain  prospective  witnesses. 

Determining  how  to  handle  the  acquisition  of  oral  information 
from  witnesses  and  parties  during  this  investigative  stage  would 
require  a  thorough  examination  of  alternatives  and  conflicting  val- 
ues that  IS  beyond  the  scope  of  this  essay.  One  conclusion  to  which 
«uch  an  examination  might  well  lead,  however,  is  that  all  parties 
«nd  witnesses  should  be  required  to  submit  sworn  statements  in 
which  they  detail  all  the  factual  information  they  have  about  the 
issues  in  dispute.  In  some  circumstances  it  might  be  preferable  to 
have  a  judge,  magistrate,  or  clerk  take  these  statements,  especially 
from  key  witnesses.  To  improve  the  Ukelihood  that  the  statements 
would  contain  all  the  essential  background  information  and  would 
cover  all  the  subject  areas  in  dispute,  the  judiciary  and  state  bars 
could  work  together  to  develop  forms  to  guide  the  interviewer. 
Counsel  and  the  court  could  adapt  and  amplify  these  forms  during 
discovery  conferences  to  fit  the  needs  of  given  lawsuits.  Where  the 
circumstances  warrant  it,  the  statements  of  important  witnesses 
•nd  of  parties  could  be  videotaped  for  subsequent  study  by  the  court 
ind  counsel. 

Such  statements  would  serve  several  purposes.  They  would 
equalize  access  to  important  information.  They  also  would  provide 
«  means  of  reducing  surprise  at  trial  and  of  deterring  both  perjury 
«nd  more  subtle  self-serving  shifts  in  testimony.  These  purposes 
could  be  further  promoted  by  prohibiting  testimony  at  trial,  at  least 
m  the  absence  of  very  compelling  special  showings,  that  went  be- 
yond or  was  inconsistent  with  information  in  the  statements  or  in 
other  pretrial  discovery  documents.  The  existence  of  such  state- 
mente  also,  could  substantially  reduce  deposition  costs.  In  many 
instances  the  content  of  a  statement  might  perauade  counsel  or  the 
rourt  that  deposing  the  witness  was  unnecessary.  The  likelihood 
that  counsel  would  be  so  satisfied  probably  would  increase  if  the 
•tatements  were  taken  by  a  judicial  officer  and  were  videotaped. 
i;ven  when  the  statements  did  not  eliminate  the  need  for  depoei- 
"ons,  they  could  be  used  by  the  courts  and  the  lawyers  to  sharpen 
WW  focus  and  to  Umit  the  scope  of  deposition  questioning.  When  a 
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statement  appears  to  the  court  to  be  sufficiently  comprehensive,  the 
court  may  require  a  showing  of  good  cause  before  permitting  the 
deposition  of  the  witness  who  gave  it.  Similarly,  in  appropriate  cir- 
cumstances the  court  could  issue  an  order  confining  the  questions 
in  the  deposition  to  certain  topics  or  purposes— cross-examination 
to  develop  bases  for  impeachment,  for  example. 

The  court  order  resulting  from  the  initial  discovery  conference 
would  fix  the  date  for  the  first  follow-up  conference.  It  also  would 
direct  counsel  to  complete  their  assigned  investigative  work  and  to' 
file  the  results  far  enough  in  advance  of  this  second  conference  to 
permit  the  court,  other  counsel,  and  parties  to  evaluate  the  submit- 
ted materials  and  to  frame  questions,  objections  to  the  quality  of  the 
investigation,  or  requests  for  additional  probes.  At  the  follow-up 
conference  the  court  would  review  the  quality  of  compliance  with  its 
first  discovery  order.  During  this  review  it  would  report  its  impres- 
sions of  the  materials  filed  by  counsel,  hear  arguments  about  com- 
pliance problems,  consider  requests  for  additions  to  or  modifications 
of  its  initial  order,  and  evaluate  the  propriety  of  imposing  sanctions 
for  deficiencies  in  the  investigative  performances  by  the  attorneys 
or  for  failures  by  parties  to  cooperate  in  the  disclosure  process.  Using 
the  data  generated  in  the  first  investigative  effort,  the  court  might 
undertake  to  refine  the  list  of  issues  in  dispute  and  to  extend  the 
list  of  factual  and  legal  points  about  which  the  parties  agreed.  In 
some  cases  this  follow-up  conference  also  might  be  an  appropriate 
time  to  consider  motions  to  dismiss  or  for  summary  judgment,  or  to 
begin  actively  encouraging  settlement. 

If  the  court  were  unable  to  dispose  of  the  matter  by  any  of  these 
means,  it  would  proceed  to  consider  needs  for  additional  investiga- 
tion and  requests  from  counsel  to  conduct  limited  adversary  discov- 
ery. In  considering  how  best  to  advance  the  case  toward  trial  and 
to  encourage  settlement,  the  court  would  begin  with  presumptions 
in  favor  of  minimizing  the  amount  of  adversary  discovery  and  max- 
imizing the  use  of  more  straightforward  investigative  tools.  Despite 
these  presumptions,  however,  the  court  would  permit  certain  tradi- 
tional forms  of  adversary  discovery  when  convinced  that  they  are 
the  most  likely  means  to  establish  reliable  evidence  or  are  necessary 
to  assure  parties  of  adequate  trial  preparation.  Depositions  of  ex- 
perts and  of  key  party-witnesses  probably  would  fall  with  some 
frequency  into  this  category.  At  this  relatively  mature  stage  in  the 
litigation,  the  court  also  might  permit  parties  to  serve  limited  num- 
bers of  specific  requests  for  admissions  or,  less  frequently,  interroga- 
tories. 
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This  alternative  system  for  gathering  and  organizing  informa- 
tion obviously  contemplates  a  much  larger  and  more  aggressive 
pretrial  role  for  the  judiciary.  In  addition  to  the  functions  described 
in  the  preceding  paragraphs,  this  expanded  role  should  include  the 
power  to  participate  directly  in  both  the  investigation  and  discovery 
stages  of  litigation.  A  court  should  be  empowered,  for  example,  to 
pose  written  or  oral  questions  to  parties,  witnesses,  or  attorneys 
whenever  the  court  is  unsatisfied  with  the  quality  or  comprehen- 
siveness of  questions  propounded  by  counsel.  Similarly,  a  court  on 
Its  own  initiative  should  be  able  to  request  admissions  of  fact  and 
the  production  of  documents  from  parties.  It  also  should  be  permit- 
ted to  participate  in  depositions  directly  or  through  a  magistrate  or 
clerk.  While  these  kinds  of  powers  should  exist  to  improve  the  likeli- 
hood that  neither  the  incompetence  nor  the  adversary  motives  of 
counsel  will  leave  major  holes  in  the  evidentiary  record,  judges 
should  be  directed  to  employ  these  tools  sparingly  and  only  when 
required  to  do  so  in  the  interests  of  justice. 

Expansion  of  the  judiciary's  role  in  pretrial  processes  should 
include  one  additional  dimension.  Court  approval  should  be  re- 
quired for  all  settlements  that  exceed  a  specified  dollar  value,  such 
as  $5000.  Moreover,  to  make  such  approval  meaningful,  a  judge, 
preferably  the  one  who  has  monitored  the  investigation  and  discov- 
ery in  the  case,  should  either  participate  directly  in  the  final  settle- 
ment negotiations  or  thoroughly  review  the  terms  of  the  settlement 
agreement  before  it  is  signed.  The  purpose  of  such  well-informed 
judicial  involvement  would  be  to  decrease  the  likelihood  that  dis- 
parities in  the  resources  of  parties  or  the  competence  of  counsel  will 
result  in  an  unjust  settlement. 

The  changes  I  propose  obviously  would  increase  greatly  the 
burdens  on  the  judiciary  and  require  a  major  expansion  of  its  per- 
sonnel and  supportive  resources.  While  implementing  the  proposals 
discussed  here  clearly  would  increase  the  direct  dollar  cost  to  the 
pubhc  of  resolving  civil  disputes,  such  changes  might  well  reduce 
the  total  consumption  of  social  resources  for  which  litigation  cur- 
rently IS  responsible.'"  Substantial  savings  might  be  achieved  by 
removing  adversary  jockeying  as  much  as  possible  from  the  process 
of  gathering  and  organizing  the  relevant  factual  information  and  by 
increasing  the  judiciary's  capacity  to  rationalize  and  streamline  the 
process  of  preparing  cases  for  trial.  Savings  also  might  be  realized 

Ififi  Careful  cost  analysis  of  the  existini  tystem  and  of  ill  uguMy  feasible  dtemttivet 
ODiiouMy  would  be  necessary  before  launchini  .ny  .ttempt  to  mtke  m.jor  institution*! 
rosnje^  of  t.>ie  kind  I  propose. 
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through  the  court's  ability  to  encourage  fair  settlements  during  or 
at  the  close  of  the  investigative  stage,  before  adversary  struggles 
begin  their  voracious  consumption  of  clients'  and  society's  re- 
sources. One  of  the  hopes  that  inspires  these  proposals  is  that  by 
increasing  direct  expenditures  on  the  process  of  dispute  resolution, 
we  can  decrease  its  indirect  and  overall  social  cost. 

Nor  can  it  be  seriously  disputed  that  this  overall  social  cost  is 
high.  Presently,  the  cost  of  discovery  even  in  cases  of  modest  size 
can  be  sufficiently  high  to  dwcourage  all  but  the  wealthiest  clienU 
from  using  the  courts.'"  The  immense  economic  cost  of  discovery  in 
larger  'uiid  more  complex  litigation  has  been  a  subject  of  great  con- 
cern tor  many  years.'**  Moreover,  these  massive  expenditures  on 
discovery  are  not  confined  to  large  private  corporations.  A  govern- 
mental agency  or  other  publicly  supported  entity  is  often  a  party  to 
the  most  complicated  and  costly  civil  actions.  One  current  example 
is  the  FTC's  antitrust  action  against  several  major  oil  companies.'" 
In  these  proceedings,  thousands  of  attorney  hours  already  have  been 
committed  to  discovery,  even  though  only  the  tip  of  the  evidentiary 
iceberg  has  been  disclosed.  The  point  here  is  that  when  the  govern- 
ment is  involved  in  litigation,  taxpayers  bear  the  cost.  Even  when 
the  only  parties  to  complex  litigation  are  private  corporations,  the 
public  generally  absorbs  much  of  the  cost  of  resolving  the  dispute. 
Corporate  parties  pass  along  their  litigation  costs  to  consumers  in 
the  same  way  they  pass  along  their  other  business  costs. 

These  observations  about  the  finaiicing  of  major  litigation  are 
intended  to  dispel  simplistic  illusions  that  the  great  cost  of  civU 
discovery  in  complex  cases  is  not  a  social  problem  because  large 
corporate  litigant*  bear  the  brunt  of  that  cost.  If  it  is  true  that  on^y 
the  users  of  the  legal  process  pay  for  our  costly  system  of  dispute 

167.  A  doien  yeui  ifo  in  experienced  PhiUdilphU  trial  ittomey  tuggetUd  one  wjy 
of  cilcuUting  p«t  of  the  cct  of  dUcovery  in  imiller  litifition.  GrifTm.  .upra  noU  40  Gnmn 
ettimited  thtt  ■  modeet  dUcoveiy  Khedule  in  ■  timple  liwiuit  could  coneume  ibouUSnoun 
of  in  .ttomey'i  time.  Id.  .t  16-16.  At  .  »50  per  hour  fee.  the  coet  of  thit  ittomey  .  Ume  u 
diKoveiy  would  b.  $3750.  TTut  fipirt.  of  coune,  doet  not  include  the  coet  of  .tenofrtptot 
tran»cription  of  depoiitioiu,  of  document  productioni  and  duplictUont,  of  medicil  eiimmij 
tion..  or  of  coneulutioni  by  eiperU.  Prom  ihtt  figuret  it  U  clear  thit  the  invett>l«wn«4 
diicoveiy  nece««y  to  preptre  for  even  ■  timpU  tri  J  could  cort  well  in  eicew  "f 
•um  th.t  maket  litigiUon  by  individuili  of  anything  but  major  dUputea  economically  iniei«- 

168    Even  Ui«  inUrprtUr.  of  the  daU  produced  by  the  Columbia  Univenity 
Survty  conceded  that  in  "the  heavy. ditcoveor  caM."  discovery  "can  become  eipen«ve» 
both  time  and  money,  in  comparison  with  the  average  caie."  W.  Gusim  tupra  noU  15, « 
201.  Set  alto  Kaufman,  tHpra  note  11,  at  121-22. 

169.  See  tenerally  FTC  v.  Texaco.  Inc.,  655  F.2d  862  (D.C.  Cir.  1977);  Exxon  Co^ 
FTC,  436  F.  Supp.  1019  (D.  Del.  1977)!  Exxon  Corp.  v.  FTC,  436  F.  Supp.  1012  (D.  Del.  • 
Exxon  Corp.  v.  FTC,  411  F.  Supp.  1362  (D.  Del.  1976). 
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resolution,  then  virtually  all  of  us  are  its  users.  Indirectly,  as  taxpay- 
ers, consumers,  and  shareholders,  most  Americans  foot  some  por- 
tion of  the  bill  for  most  of  the  major  litigation  in  thiis  country.  It 
follows,  then,  that  the  dollar  cost  of  complex  commercial  litigation 
between  private  parties  is  a  societal  problem  in  whose  solution  vir- 
tually every  citizen  has  a  real  economic  interest. 

The  great  economic  cost  of  litigation,  of  which  discovery  is  a 
major  component,""  brings  in  its  wake  potentially  damaging  social 
costs.  Low  and  moderate  income  individuals  are  effectively  denied 
access  to  our  principal  system  of  dispute  resolution.  Litigant*  who 
can  penetrate  that  system's  entry  barriers  experience  great  financial 
pressure  to  settle  disputes  without  regard  to  the  merits  of  competing 
claims.  Even  large  corporate  litigants  are  increasingly  concerned 
with  the  cost  of  litigation.  Dispute  resolution  for  .these  parties  has 
become  almost  exclusively  a  matter  of  business  judgment.  The  so- 
cial fabric  will  be  worn  dangerously  thin  if  the  cost  of  litigation 
leaves  too  many  people  feeling  either  that  they  cannot  afford  to  use 
the  machinery  of  civil  justice,  or  that  the  burdens  imposed  by  that 
machinery  force  them  to  forsake  legitimate  goals. 

As  significant  as  these  j--  '-lems  are,  however,  they  do  not  rep- 
resent  the  ultimate  social  cost  of  our  present  discovery  system  that 
institutionalizes  pressures  on  adversaries  to  limit  and  to  distort  the 
flow  of  relevant  information.  This  cost  results  instead  from  the  fail- 
ure of  the  system  to  provide  assurance  that  disputes  will  be  resolved 
fairly.  Adversary  discovery  leaves  the  achievement  of  justice  in  large 
part  to  chance.  A  system  in  which  fairness  is  fortuitous  invites  the 
alienation  of  the  people  it  should  serve  and  cynicism  in  the  profes- 
sionals who  run  it.  Popular  alienation  from  our  system  of  justice  has 
been  notoriously  widespread  for  generations"'  and  is  the  greatest 
single  social  cost  of  the  adversary  method  of  discovery. 

The  social  and  economic  costs  that  result  from  the  adversary 
nature  of  our  discovery  process  are  too  high.  This  conclusion  is 
compelled  by  the  strong  probability  that  the  principal  advantages 
that  are  attributed  to  the  adversary  character  of  this  process  could 
be  preserved  in  large  measure  in  an  alternative  system.  According 
to  Professor  Rosenberg,  Hickman  v.  Taylor^^^  and  its  progeny  have 
•ought  to  safeguard  the  ^'integrity  of  the  adversarial  process"  in  the 
pretrial  slage  for  two  main  reasons:  to  protect  lawyers'  ''morale" 

no.  See  W.  Gtan,  tupra  not*  16,  at  177.81;  Rownbcrf.  i^pro  noU  91,  at  480'81. 

ni  For  what  hai  come  to  be  retarded  gg  the  teminal  ducuition  of  thU  problem  by  an 
Amencan  lawyer,  tee  Pound,  77ie  Cau$e$  of  Popular  Dinatiif action  with  the  AdminUtration 
ofJmice,  40  Am.  L.  Rjev.  729  (1906). 

172.  329  U.S.  495  (1947). 
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and  to  "assure  that  both  sides  of  the  case  will  exert  independent 
efforts  in  its  preparation."'"  That  the  "morale"  of  attorneys  is  so 
fragile,  so  dependent  on  opportunities  to  secure  unfair  advantages, 
or  so  important  as  to  outweigh  society's  interest  in  justice  is  not 
obvious.  Moreover,  on  closer  examination  it  appears  that  the  Su- 
preme Court's  interest  in  counsel's  morale  is  indistinguishable  from 
the  Court'n  interest  in  bilateral  preparation  of  cases.  The  Court's 
ultimate  concern  is  to  institutionalize  assurances  that  the  process 
of  locating  and  interpreting  evidence  will  benefit  from  the  clash  of 
competing  minds. 

It  is  by  no  means  clear  that  preserving  the  extensive  sway  that 
adversarial  forces  enjoy  under  current  discovery  procedures  is  neces- 
sary to  protect  these  concerns  of  the  Court.  The  changes  I  propose 
would  preserve  counsel's  motivation  to  push  for  full  disclosure  be- 
tween adversaries  and  would  leave  ample  room  for  the  competitive 
examination  and  interpretation  of  evidence.  Moreover,  these 
changes  would  add,  in  the  person  of  the  court,  a  third  informed 
perspective  to  the  fray.  This  development  would  replace  bilateral 
preparation  with  the  even  greater  assurance  of  thoroughness  and 
fairness  that  would  result  from  a  truly  "trilateral"  system. 

Moreover,  the  suggestions  offered  here  would  leave  the  adver- 
sary character  of  civil  trials  fully  intact.  The  greatest  benefits  of 
adversary  litigation  derive  not  from  competitive  efforts  to  limit  and 
manipulate  the  flow  of  information  but  from  dialectical  evaluation 
of  the  relevant  evidence.  The  drafters  of  the  rules  of  discovery  in- 
tended to  leave  dialectics  in  the  courtroom;  they  did  not  expect  it 
to  play  a  major  role  in  the  process  of  collecting  relevant  information. 
It  is  arguable,  in  fact,  that  one  of  the  primary  goals  of  the  propo- 
nents of  the  rules  of  discovery  was  to  improve  trial  dialectics  by 
substantially  reducing  the  role  of  unfettered  competition  in  the 
pretrial  process.  The  drafters  of  these  rules  and  their  judicial  allies 
seem  to  have  realized  that  dialectics  and  Darwinism  are  not  identi- 
cal, and  that  the  Darwinian  character  of  trial  preparation  jeopar- 
dizes the  attainment  of  dialectical  truth  at  trial.  It  should  be  equally 
obvious  today  that  the  value  of  even  the  most  vigorous  dialectical 
process  is  necessarily  limited  by  the  data  upon  which  that  procesi 
operates.  In  short,  the  reliability  of  a  system  designed  to  ascertain 
the  truth  is  a  function  of  the  quality  of  both  the  intellectual  process 
employed  and  the  information  to  which  that  process  is  applied. 
goal  of  the  changes  I  propose  is  to  improve  the  scope  and  quality  ot 

173.  Rownbtif,  tupn  note  15,  at  492-93.  Professor  Rotenberg  iUo  refers  to  the  taiw 
hctor  is  the  courti'  interest  in  "bil«ter«l"  preparation.  Id.  »t  493. 
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that  information.  What  I  have  tried  to  show  is  that  the  adversarial 
character  of  civil  discovery  creates  intense  pressures  which  system- 
atically militate  against  the  production  of  all  the  information  neces- 
sary to  resolve  disputes  fairly.  If  my  thesis  is  correct,  measures 
designed  to  reduce  the  sway  of  adversary  forces  in  the  pretrial  arena 
offer  the  only  real  hope  of  making  significant  advances  toward 
achieving  discovery's  two  primary  purposes— the  ascertainment  of 
truth  and  the  encouragement  of  just  settlements. 

To  imply  that  implementing  the  kinds  of  changes  I  propose 
would  involve  neither  risk  nor  cost  would  be  both  foolish  and  disin- 
genuous. I  believe,  however,  that  there  is  a  strong  possibility  that 
the  risks  and  costs  that  would  attend  these  changes  would  be  greatly 
outweighed  by  a  substantial  reduction  in  both  the  debilitating  role 
fortuity  plays  in  civil  litigation  and  in  the  social  and  economic 
strains  imposed  by  cunent  discovery  procedures.  What  is  required 
is  a  sophisticated  empirical  evaluation  of  the  efficiency  of  the  cur- 
rent system  and  of  the  extent  to  which  adversary  and  economic 
pressures  distort  the  informational  package  that  reaches  the  parties 
and  the  courts."*  If  such  a  study  demonstrates  that  the  current 
sj  jtem  of  discovery  is  as  inefficient  and  disfunctional  as  I  believe  it 
is,  then  the  legal  community  should  make  a  major  commitment  to 
designing  alternatives  and  to  analyzing  fully  their  economic  and 
functional  implications. 

174  ProfeMor  Shcrmin  Cohn  of  the  Georjetown  Univenity  Law  Center  hu  recently 
completed  (md  not  yet  published)  a  lurvey  of  local  diwoveiy  rulet  and  p'icticet  in  federal 
dittnct  courts  While  Profesaor  Cohn'i  rtwarch  doet  not  addrew  the  fundamenUl  iuuf 
dfwnbed  here,  it  contributet  uMful  foundation  information  for  future  studies. 

A  msjor  effort  U>  study  discovery  in  practice  is  also  presently  Uking  place,  under  the 
djfKtion  of  William  Eldridfe.  by  the  Federal  Judicial  Center.  Thus  far.  the  study  hu  focused 
on  discovery  prsctices  in  six  United  SUtea  district  courU.  The  fint  st^fe  of  the  study,  which 
»u  wmpleted  in  June  1978,  attempted  to  determine  the  extent  to  which  discovery  mschmeiy 
w  u*ed  The  next  sUfe  of  the  study  plans  to  identify  the  types  of  cases  where  discovery 
pf^biems  sre  most  pronounced. 
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Federal  Discovery:  A  Survey  of  Local  Rules 
and  Practices  in  View  of  Proposed  Changes  to 
the  Federal  Rules 

Shermfin  L.  Cohn* 

I.  INTRODUCTION 

lyaditionally,  except  for  the  limited  role  played  by  pleadings 
and  bills  of  particulars,  the  attorney  in  a  law  court  did  not  disclose 
evidentiary  matters  until  trial.'  "A  judicial  proceeding  was  a  battle 
of  witf  rather  than  a  search  for  the  truth/''  and  thus,  each  tide  wai 
protected  to  a  large  extent  against  disclosure  of  his  case  until  counsel 
chose  to  disclose  it  at  trial.  This  philosophy  changed  some  forty  years 
ago  with  the  introduction  of  diKovery  in  the  Federal  Rules  of  Civil 
Procedure.  In  the  words  of  Mr.  Justice  Murphy,  the  diKovery  rules 
meant  that  "civil  trials  in  the  federal  courts  no  longer  need  be  carried 
on  in  the  dark.  The  way  is  now  clear,  consistent  with  recognized 
privileges,  for  the  parties  to  obtain  the  fullest  possible  knowledge  of 
the  issuer  and  facts  before  trial."'  Or,  as  another  observer  saw  it, 
''[mjodem  instruments  of  discovery  .  .  .  together  with  pretrial  pro- 
cedures make  a  trial  less  a  game  of  blind  man's  bluff  and  more  a  fair 
contest  with  the  basic  issues  and  facts  disclosed  to  the  fullest  practic- 
able extent."* 

The  1938  federal  diKovery  rules  maintained  the  basic  premise  of 
the  adversary  system.  It  was  left  to  counsel  to  determine  how  to 
proceed  in  discovery  matters.  A  matter  came  before  a  judge  only 
when  there  was  an  objection  or  a  failure  to  cany  out  discovery.  Thus, 


*  Profector  of  Ltw^  G«orfetown  Univertlty  Law  CenUr. 

Thii  Article  wu  written  under  a  cootnict  with  the  Federal  Judicial  Center,  and 
drawi  upon  date  obtetned  in  a  lurvey  of  the  federal  courte  conducted  fay  the  Center, 
noted  throufhout  the  Article.  A  iteff  paper  prepared  fay  Thad  M.  Guyer  of  the  Federal 
Judicial  Center  was  aleo  a  fundamental  aid  in  the  preparation  of  thii  Article.T.  Guvnt, 
SuKViY  or  Local  Civa  Dtscovnrr  PnooiKmas  (FJC  Suff  Paper  77-2,  2977). 

The  concluiions  reached  and  optniona  exprteeed  in  thii  Article  are  solely  thoee  of 
the  author,  ajid  are  not  attrifauufale  to  the  Federal  Judicial  Center. 

The  author  wiihet  to  expreee  his  ipecial  appreciation  for  the  valuafale  aseietence 
of  Daniel  R  Kajie,  Esq.,  and  Keith  R  Fisher,  in  the  compilation  of  materials  used  in 
the  Article. 

2.  Althoufh  the  law  courts  had  rM>  discovery  in  a  sense  recofnixafale  today,  an 
attorney  could  file  a  '*faill  of  discovery"  in  an  equity  court  for  use  in  a  law  court,  faut 
the  device  wu  cumberwme.  Stt  Preieed  Steel  Car  Co.  v.  Union  Pac.  RR,  241 F.  964, 
966.67  (S.D.N.Y.  2927).  Equity  courU  did  provide  much  more  discovery.  StegtMmlly 
F.  Jaubs  k  G.  Hazaju),  Civil  Phocsdum  171-73  (2d  ed.  2977). 

2.  8  C.  WwoKT  &  A.  Miujm,  FiDiiuL  Piucncs  AND  PiiocsDUu  I  2^ 

3.  Hickman  v.  Taylor,  329  U.S.  496,  502  (2947). 

4.  United  Sutes  v.  Proctor  k  Gamfale  Co.,  356  U.S.  677, 682^  (2968)  (Douglas, 

J.). 


253 

R«pnxlumil  with  th.  pcnniHion  of  the  copynfht  holder  from  the  Minnewt.  Law  Review,  v.  63,  Jan.  19T9: 
253-»7 
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a  deposition  was  to  operate  without  the  intervention  of  a  judge  unless 
the  deponent  or  a  party  sought  a  protective  order,'  or  unless  a  depo- 
nent failed  to  appear  for  a  deposition  or  refused  to  answer  a  question 
and  a  sanction  was  requested.*  Intenogatories  were  to  operate  extra- 
judicially  unless  an  objection  was  made,  whereupon  the  matter  was 
automatically  set  down  for  court  ruling.'  Requests  for  documents  and 
for  physical  or  mental  examinations  were  exceptions;  they  were  to  go 
to  a  judge  upon  motion  and  good  cause  shown.* 

In  1970,  the  discovery  rules  were  overhauled  to  reflect  the  expen- 
ence  of  the  preceding  three  decades.'  One  purpose  was  to  reduce  the 
time  that  judges  were  to  spend  on  discovery  matters."  Objections  to 
interrogatories  no  longer  go  automatically  to  a  judge  for  ruling,  but 
await  the  intenogator's  decision  as  to  whether  the  objection  is  well 
taken,  whether  the  information  might  be  obtained  by  some  other 
means  and  whether  the  matter  is  important  enough  to  wanant  judi- 
cial intervention."  Also,  the  good  cause  requirement  for  motions  to 
force  the  production  of  documents  and  other  tangible  things'  has 
been  replaced  by  a  mere  request  of  another  party  for  the  production 
of  such  items."  Agaiu,  a  court  becomes  involved  only  when  the  party 
requesting  di?,;overy  seeks  an  order  compelling  production  that  was 
refused  or  objected  to."  Thus,  the  mold  of  federal  discoveiy,  particu- 
larly as  recast  in  1970,  is  to  leave  the  discovery  process  to  counsel. 
As  then  District  Judge  Kaufman  observed,  "the  whole  discovery  pro- 
cedure contemplates  an  absence  of  judicial  intervention  in  the  run- 
of-the-mill  discovery  attempt.""  A  court  becomes  involved  only  when 
a  dispute  arises  between  counsel  and  a  motion  for  a  protective  order 

 5    Fed  R  Civ.  P.  30(b)  ( 1938).  Citationi  to  the  Feder«l  Rulei  of  Civil  Procedure 

a.  originally  enacted  in  1938  are  indicated  by  that  date.  Many  of  theae  have  .mce  been 
renumbered  and  otherwiw  altered  by  the  amendmenU  d.Kuwed  m  the  text  accom- 
panyini  notei  9'U  infra. 

6    Fed.  R.  Civ.  P.  37(a)  (1938). 

7.  Fed.  R.  Civ.  P.  33  (1938). 

8.  Fed.  R.  Civ.  P.  34  (1938).  ^  ,         ^     _  _ 

9  See  t.g.,  CoLUMKA  Uw  School  Pkooct  fob  Errecnvi  Justice.  Field  Sukvw 
or  Federal  Pkttkial  Discoveky  (1964)  (study  conducted  under  the  direction  of  Profe.- 
sor  Maurice  Rcenberg  of  Columbia  Uw  School,  referred  to  in  'f.*  ExPl'"'^^^^^^^ 
ment  Concerning  the  1970  AmendmenU  of  the  Ducovery  Rule..  United  Sute.  Judicial 
Conference)  (hereinafter  cited  at  Field  Surviy]. 

10  <?,,  ti  Fed.  R  Civ.  P.  33(a).  Notes  of  Advisory  Committee  on  1970  Amend 
m,n,  2fl  u  s  C  a'pp  4M  (1976):  Fed.  R.  Civ.  P.  34(«).  Note,  of  Advi«>ry  Committee 

rS;o''AmfndmS:  Sl'-S  C.  .pp.  458  (f  Bi^' ^''^'l,^^^^^^^^^ '°  ^ 
Inunogatorits  and  Rule  37  Sanctiorv,,  11  Awz.  L.  R«v.  443.  446.47  (1969). 

11,  Fed.  R.  Civ.  P.  33(a). 

12,  Fed.  R.  Civ.  P.  34  (1938). 

13,  Fed.  R.  Civ,  P.  34(b). 

O         Is    nTufmaSuS  Control  O.er  Discovery,  28  F.R.D.  HI.  116  (I960). 
ERIC      16.  Fed.  R.  Civ.  p.  26(c). 
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or  a  request  to  compel  discovery  or  for  sanctions  is  brought.*^ 

While  discovery  appeared  to  work  well  in  the  vast  majority  of 
cases,"  serious  problems  have  arisen.  Chief  Justice  Burger  has  noted 
that  "there  is  a  widespread  belief  that  pretrial  procedures  are  being 
used  excessively  and  the  process  is  lengthening  litigation/'"  In  par- 
ticular,  he  observed,  "[e]xces«ive  use  of  pretrial  discovery  cah  be 
used  as  a  weapon  against  a  financially  weak  litigant."*  The  press  has 
characterized  discovery  as  being  ''insanely  expensive  and  very  nearly 
endless.''"  A  task  force  established  by  the  American  Bar  Association 
(ABA)  as  a  follow-up  on  the  National  Conference  on  the  Causes  of 
Popular  Dissatisfaction  with  the  Administration  of  Justice  in  April 
1976.  stated: 

Substantial  criticism  has  been  leveled  at  the  operation  of  the  rules 
of  di»covcry.[^  It  ii  alleged  that  abuse  is  widespread,  serving  to 
escalate  the  cost  of  litigation,  to  delay  adjudication  unduly  and  to 
coerce  unfair  lettlements.  Ordeal  by  pretrial  procedures,  it  has  been 
said,  awaits  the  parties  to  a  civil  law  suit.** 

These  abuses  are  attributed  to  counsel  who  use  discovery  for 
fishing  expeditions,  who  roam  widely  under  a  discovery  scheme  that 
permits  inquiry  generally  into  any  matter  within  the  "subject  matter 
involved  in  the  pending  action.""  who  delay  completion  of  discovery, 
and  who  force  undue  expense  on  opposing  counsel  by  extensive  inter- 
rogatories, by  requests  for  production  of  unnecessarily  large  numbers 
of  documents,  and  by  production  of  documents  in  large,  unorganized 
lots  in  response  to  interrogatories  and  production  requests.* 

17.  Fn).  R  Ctv.  P.  37. 

18.  The  fint  finding  we  brou|ht  back  from  the  field  wai  that  Federal 
discovery  ii  on  the  whole  working  well  and  doing  the  main  work  it  was 

intended  to  do  ...  . 

.  .  .  lOJn  the  whole  there  ii  no  lign  of  major  dieenchantment  or  disae- 
trout  malfunctioning  in  the  pretrial  diicoveiy  lyttem  at  it  now  operates. 
Rosenberg,  ChangtM  Ahead  in  Ftdtml  Prttriat  DUcovery,  45  F.R.D.  479,  488.  490 
(1968)(commenting  upon  Field  Sua\iY,  jupra  note  9). 

19.  How  to  Break  Logjam  in  CouHm,  U.S.  Niwi  4  World  R».,  Dec.  19,  1977, 
at  21,  24  (interview  with  Chief  Justice  Burger). 

20.  Id. 

21.  Editorial,  Pretrial  Punighment,  Bus.  Wiwc,  Dec.  12, 1977,  at  162. 

22.  Here  the  task  force  cites  to  Kirkharo,  Complex  Civil  Litigation-^Have  Good 
Intentiom  Gone  Awry?,  70  F.RD.  199,  202-04  (1978);  Rifkind,  Are  We  Asking  Too 
Much  of  Our  Courts?,  70  F.R.D.  96.  107  (1976). 

23.  ABA.  RcpoRT  or  Pound  CoNmucNCE  Follow-Up  Task  Foroc  27  (1976).  See, 
Griffin.  Discovery:  A  Criticism  of  tht  Practice,  1  Forum  11,  13  (1966)  (published  by 
the  ABA  Section  of  Insurance,  Negligence,  and  Compensation  Law)  (*The  aim  lof 
discovery]  is  admirable  .  .  .  [bjut  it  has  not  baen  achieved.  Open-book  discovery  is 
an  albatroM  around  the  neck  of  the  trial  bar .  .  .  .''). 

24.  FM).  R.  Civ.  P.  26(b)(1).* 

25.  Although  an  unlimited  number  of  examples  of  ditcoveiy  abuses  could  be 
bown,  two  illustrations  will  ftuffioi:  5  Q  8 
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As  the  abuses  in  discovery  have  surfaced,  proposals  for  reform 
have  again  been  made.  Two  ra^jor  proposals  for  changes  in  the  Fed- 
eral Rules  of  Civil  Procedure  are  those  of  the  Advisory  Committee  on 
Civil  Rules  of  the  United  States  Judicial  Conference  »  and  of  a  Spe- 
cial Committee  for  the  Study  of  Discovery  Abuse  of  the  ABA  Section 
of  Litigation.''  Still  other  proposals  have  emerged  from  a  Second 
Circuit  Commission  on  the  Reduction  of  Burdens  and  Costs  in  Civil 
Litigation.* 

I  recall  that  on  one  occaiion  when  we  were  repretenting  a  taxi  company, 
couniel  for  the  plaintiff  tervcd  ua  with  a  printed  aet  of  interrogatoriea  aiking 
the  defendant  corporation  whether  it  had  a  driver't  licenae,  where  it  learned 
to  drive,  whether  it  waa  married  or  divorced,  and  even  atked  the  taxi  com- 
pany whether  it  had  any  children. 
Savtll,  Bcuic  Use  of  Discovery  ProceduresSome  Practical  Problems,  3  Forum  197, 
199-200  (1968)  (published  by  the  ABA  Section  on  Insurance,  Negligence  and  Com- 
peniation  Law).  A  timilar  problem  waa  not«d  in  Blanchard  Lumber  Co.  v.  S.S.  Poly- 
rover,  224  F.  Supp.  601  (S.D.N.Y.  1963),  whtrt  Judge  Weinfeld  de«:ribed  a  set  of 
160  interrogatories  as  *'of  a  drag-net  naturt,  which  not  only  are  unduly  burdeniomt 
and  oppressive,  but  seek  information  irrelevant  to  the  fiindamenUl  issue  in  this  wit." 

W.  at  602.  «... 

Two  major  aspecU  of  the  problem  should  be  noted.  First,  the  adversary  system 
gives  a  dual  role  to  counsel.  Counsel  is  torn  between  often  irreconcilable  obligations: 
to  ultimate  justice,  in  his  capacity  as  an  officer  of  the  court,  and  to  his  client,  to  whom 
the  desire  for  triumph  is  paramount  even  at  justice's  expense.  It  is  in  the  defending 
party's  interest  to  utilize  thoae  Uctics  which  will  cause  delay  or  extra  expense  to  the 
opponent.  Conversely,  it  is  often  in  the  plaintirs  interest  to  mAke  discovery  so  exten- 
sive and  so  expensive  as  to  mmke  a  "good*' settlement  appear  cheap  in  comparison. 
Second,  there  is  the  search  for  the  proper  role  of  the  trial  judge  in  a  system  overbur- 
dened  with  cases.  As  noted  eariier,  the  philosophy  of  modem  discovery  is  premised 
upon  minimising  judicial  involvement  in  the  discovery  process.  Even  with  the  current 
rules,  however,  there  it  t  feeling  on  the  part  of  some  that  too  much  judicial  time  is 
now  being  consumed  in  discovery  matters.  Yet,  if  courU  are  to  become  further  involved 
in  controlling  counsel's  action  or  inaction  in  the  use  of  discovery,  in  order  to  work 
toward  the  ultimate  goal  of  "just,  speedy,  and  inexpensive"  determination  of  contro- 
versies, Fid.  R.  Ctv.  P.  h  more  court  time  necessarily  will  have  to  be  devoted  to  polic- 
ing discovery. 

26.  CoMMrnxi  on  Rulis  or  Piucnci  and  Procidum,  Judicial  CoNfERENci  or 
TKi  UNmD  States,  Preuminary  Draft  or  PROPoaiD  Amendments  to  the  Federal 
Rules  or  Civil  Procedure  (Mar.  1978),  reprinted  in  77  F,R.D.  613  (1978)  [hereinafter 
cited  as  1978  Proposed  Drajt).  A  revised  draftwas  issued  by  the  Advisory  Committee 
in  February  1979,  reprinted  with  separate  pagination  in  588  F.2d  (Supp.  No.  2,  Feb. 
12,  1979)  and  461  F.  Supp.  (Supp.  No.  2,  Feb.  12,  1979)  [hereinafter  cited  as  1979 

^^*^<^  thls^^ting,  the  Revised  Preliminary  Draft  is  before  the  bar  for  cornment. 
If  finally  adopted  by  the  Advisory  Committee  on  Rules  and  Practice  to  the  United 
SUtes  Judicial  Conference,  and  in  turn  by  the  Judicial  Conference  to  the  United 
Sutes  Supreme  Court,  the  proposed  change  may  be  promulgated  in  early  1960.  Should 
this  timeuble  succeed,  the  effective  date  of  any  changes  probably  will  be  July  1, 1980. 

27.  ABA  Section  or  LmOATioN,  Report  or  the  Special  Commtttee  por  the  Study 
or  Discovery  Abuse  (pamphlet  Oct.  1977)  [hereinafter  cited  as  ABA  CoMMrrm). 

28  In  November  1977,  Chief  Judge  Kaufman  of  the  Second  Circuit  Court  of 
^-^9^Appeals  appointed  a  private  commission  of  jurisU,  attorneys,  and  legal  iJ^Holars  to 
CKJ  Consider  propowls  to -"bring  reason  and  mcasura  to  the  opening  nta«  of  »  tnal. 
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Although  serious  attention  must  be  paid  to  each  of  these  major 
proposals,  there  is  another  source  that  should  also  be  considered  in 
deciding  what,  if  any,  changes  in  procedure  should  be  made.  Some 
federal  district  courts,  and  many  individual  judges,  have  used  their 
local  rulemaking  authority  under  Rule  8Jf  to  meet  perceived  problems 
in  discovery  »  This  Article  examines  these  local  attempts  to  limit  the 
consumption  of  judicial  resources,  to  expedite  the  discovery  process, 
to  curb  abuses  in  the  use  of  discovery  methods  and  to  provide  for 
more  effective  sanctions.  A  comparison  is  made  between  these  local 
practices  and  the  reforms  that  have  been  proposed  by  the  Advisory 
Committee,  the  ABA,  and  the  Second  Circuit  Commission. 

This  Article  is  based  on  an  examination  of  the  local  rules  of  the 
district  courts*  and  an  informal  survey  of  federal  district  courts  by 
the  Federal  Judicial  Center.'*  In  January  1977,  questionnaires  were 

Telephone  InUrvitw  with  CommiMioo  Stcrttaiy  Robtrt  D.  Up^her  (Oct.  28, 1978) 
The  other  members  of  the  Commitfion  ait:  Hon.  Irvinf  R.  Kaufman;  Alan  J  Hruaka 
and  Michael  I.  Sovtm.  Co-chairmen;  and  Hon.  Arnold  Bauman;  Hon.  Charles  L 
Bnaant,  Jr.;  John  Doar;  Leonard  Garment;  Jamei  C.  Goodale;  Fannie  J.  Klein: 
Arthur  L.  Liman;  Jamn  M.  Nabrit.  IE;  Hon.  Edward  R  Ntaher;  Hon.  Jon  0.  New- 
man;  Hon.  Jamea  L.  Oaket;  Hon.  Lawrenca  W.  Piarctj  Hon.  Simon  H.  Rifkind;  Whit- 
ney  North  Seymour;  Hon.  Harold  R  Tyler.  Jr.;  and  William  E.  Willia. 

29,  The  rule  gives  each  court  the  discrtttonafy  power  to  "make  and  amend  rules 
foveminr  lU  practice  not  inconaisttnt  with  [the  federal]  rules."  Ftt.  R.  Civ.  P.  83 
This  power  ia  by  no  meana  a  novelty,  for  federal  oourU  have  poaseased  local  rulemakinf 
power  almost  aince  the  federal  judiciary  was  first  orfanizad: 

Hit  shall  be  lawful  for  the  several  courts  of  the  United  SUtas.  from  time  to 
time,  as  occaaion  may  require,  to  make  rules  and  orders  for  their  respective 
courU  directing  the  returning  of  wriU  and  processes,  the  filing  of  declarationa 
and  other  pleadings,  the  taking  of  rules,  the  entering  and  making  up  judg- 
menU  by  default,  and  other  matters  in  the  vacation  and  otherwise  in  a 
manner  not  repugnant  to  the  laws  of  the  United  SUtes,  to  regulate  the 
practice  of  the  said  courts  respecUvely,  as  shall  be  fit  and  necessary  for  the 
advancement  of  justice,  and  especially  to  that  end  to  prevent  delays  in 
proceedings. 

Act  of  March  2,  1793.  ch.  22,  f  7.  1  SUt.  336  (1793).  Nor  ia  Rule  83  unique  in  aUtu- 
tonly  granting  such  power.  "The  Supireme  Court  and  all  court$  established  by  Act  of 
tongreu  may  from  time  to  time  praacribe  rules  for  the  conduct  of  their  business. 
Such  rules  shall  be  consistent  with  Arts  of  Congress  and  rules  of  prartice  and  proct- 

dure  prescribe!  by  the  Supreme  Court  ''28  U.S.C.  |  2071  (1976)  (emphaais 

added). 

For  a  discuMion  of  the  federal  rulemaking  power,  see  Weinatein.  Reform  of  Federal 
Court  Rulemaking  Procedurti,  76  CotUM.  L.  R«v.  905  (1976).  See  aUo  Note.  Rule  83 
and  the  Local  Federal  Rule$,  87  CotUM.  L.  Riv.  1261  (1967);  Comment,  The  Local 
1011  ^^<^^  in  the  Federal  DUtnct  Court$-A  Survey.  1966  Duke  L.J. 

n  tt^u  '^^^  used  in  this  examination  was  the  kwaeleaf  service  published  by 
Callaghan  k  Co.,  updatad  through  June  1978.  FtanuL  Local  Cowrr  Rous  (Callnban 

1978), 

31.  Information  gather^l  through  the  efforU  of  the  Federal  Judicial  CenUr  is 
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sent  to  the  clerk  of  each  federal  district  court.  Responses  were  re- 
ceived concerning  the  practices  of  approximately  ninety  percent  of 
those  courts,  and  some  follow-through  inquiry  has  been  made.  Al- 
though what  is  reported  here  is  not  represented  as  a  complete  index 
of  current  practices,  the  survey  has  uncovered  a  faif  sampling  of 
current  practices  and  should  therefore  be  of  value  in  solving  the  prob- 
lems of  modem  federal  discovery. 

n.   CONSUMPTION  OF  JUDICIAL  RESOURCES 
IN  THE  DISCOVERY  PROCESS 

Judge  time  has  been  called  ''our  most  precious  judicial  re- 
source."" Many  district  judges  have  attempted  to  conserve  that  re- 
source by  reducing  the  time  they  must  spend  in  supervising  the  dis- 
covery process.  Yet,  the  need  to  ensure  that  the  discovery  process 
works,  that  discovery  does  not  inordinately  delay  the  flow  of  litiga- 
tion, and  that  the  discovery  process  is  not  abused  calls  for  additional 
investment  of  judge  time.  These  competing  themes  are  apparent  both 
in  the  district  judges*  responses  to  discovery  problems  and  in  the 
current  proposals  for  reform. 

In  1968,  Congress  passed  the  Federal  Magistrates  Act,*'  as  an 
attempt  to  conserve  judge  time.  The  Act  authorized  judges  to 
"designate  a  magistrate  to  hear  and  determine  any  pretrial  matter 
pending  before  the  court"  in  a  civil  case,  except  for  certain  matters.*^ 


cited  in  this  Article  as  Surviy.  Reference!  to  the  practice!  of  individual  judges 
mentioned  in  thii  Article  are  current  with  respect  to  the  position  and  activities  of  the 
judges  as  of  the  time  of  the  wrvey— winter  1977. 

32.  Becker,  Efficient  U$e  of  Judicial  Resources,  43  F.R.D.  421.  422  (1967). 

33.  Federal  Magistrates  Act.  Pub.  L.  No.  90.678.  tit.  I.  J  101.  82  SUt.  1107 
(1968)  (codified  at  28  U.S.C.  ii  631-39  (1976))  (expanding  areas  in  which  magistrates 
may  be  used).  Further  expansion  of  permiwible  magistrate  jurisdiction  is  provided 
in  S.  1613,  which  passed  the  Senate  by  voice  vote  on  July  22,  1977.  123  Com,  Kmc. 
S12647  (daily  ed.  July  22,  1977).  and  was  approved  for  consideration  by  the  House  on 
September  29,  1978.  124  CONC.  R»c.  H11181  (daily  cd.  Sept.  29.  1978)  (consideration 
was  granted  upon  adoption  of  House  Re*olution.l322).  As  the  House  version  differed 
from  that  of  the  Senate,  the  bill  went  to  a  conference  committee.  See  124  CoNO.  Ric. 
H11283-87  (daily  ed.  Oct.  2.  1978)  (bill  reported  by  the  Committee  of  the  Whole;  dis- 
cuMion  ended  and  no  resolution  made  thereon).  The  Conference  Committee  made  no 
report  before  the  adjournment  of  Congress,  and  the  bill  died. 

34.  28  U.S.C.  636(b)(1)(A)  (1976).  The  magistrate's  determination  of  preUial 
matter*  shall  be  "final,**  subject  only  to  ultimate  right  of  review  by  a  district  court 
judge.  See  H,R.  R«p.  No.  1609.  94th  Cong..  2d  Seu.  9-10.  reprinted  in  (1976)  U.S. 
Code  Cong.  &  Ao.  News  6162. 

The  exceptions  to  the  authority  of  a  judge  to  designate  a  magistrate  to  hear  and 
determine  any  pretrial  matter  include 

a  motion  for  injunctive  relief,  for  judgment  on  the  pleadinp.  for  summary 
judgment,  to  dismiu  or  quaah  an  indictment  or  information  made  by  the 
O     defendant,  to  suppress  evidence  in  a  criminal  case,  to  dismiss  or  to  permit 
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Of  particular  note  is  the  statutory  authorization  for  a  judge  to  desig- 
nate a  magistrate  to  handle  discovery  matters.  Congress  has  also 
expressly  invited  the  federal  courte  to  make  use  of  magistrates  in 
matters  short  of  the  trial  itself. 

The  congressional  invitation  has  not,  however,  met  with  univer- 
sal acceptance.  Of  the  94  federal  district  courts  surveyed,  only  four- 
teen reported  that  the  entire  court  has  provided  for  the  use  of  magis- 
trates in  discovery  proceedings  through  either  a  local  rule  or  a  general 
court  directive."  In  some  other  districts,  magistrates  are  used  in 
discovery  matters  by  individual  judges  in  the  absence  of  a  local  rule 
or  general  court  directive.  For  example,  although  the  Southern  Dis- 
trict of  New  York  has  no  local  rule  or  general  court  directive  providing 
for  the  use  of  magistrates  in  discovery  matters,  15  of  the  31  judges 
on  the  court  reported  making  use  of  magistrates  to  assist  in  discovery 
matters."  Similarly,  several  of  the  fifteen  judges  on  the  District 
C!ourt  of  the  District  of  Columbia  use  magistrates  for  this  purpose. 

Where  magistrates  are  used  in  discovery  matters,  their  actual 
duties  appear  to  vary.  In  some  districts,  all  civil  discovery  matters  are 
routinely  assigned  to  magistrates.**  In  two  others,  "most"  civil  discov- 
ery was  reported  to  be  routinely  routed  to  magistrates.*  In  at  least 

maintenance  of  a  claM  action,  to  diamisa  for  failure  to  state  a  claim  upon 
which  relief  can  be  granted,  and  to  involuntarily  diimiaa  an  action. 
28  U.S.C.  {  636(b)(1)(A)  (1976). 

35.  If  diitrict  judget  are  willing  to  experiment  with  the  aaeignment  to 
magiitratee  of  other  function*  in  aid  of  the  buaineaa  of  the  courta, .  .  .  there 
will  be  incrtaaed  time  available  to  judges  for  the  careful  and  unhurried 
perfonnance  of  their  vital  and  traditional  adjudicatory  duties,  and  a  conse- 
quent benefit  to  both  efficienpy  and  the  quality  of  justice  in  the  Federal 
Court. 

S.  Rif.  No.  371,  90th  Cong.,  1st  Sess.  26  (1967). 

36.  S.D.Fu.G«N.R 26(C)(2); N.D.JkS.D. Iowa Maoii.R. 37(c)(3)(d); D.Kan. 
R.  36(I)(a)(l);  E.D.  La.  R.  20.5(a);  W.D.  La.  R.  2S(B).(C);  E.D.  Mich.  R. 
XXVin(c)(2)(a);  D.  Nbs.  R.  41(C)(2);  D.N.H.R  10(a);  D.P.R.R.  13(B),  General  Order 
of  Referral  to  the  Magistrate;  D.R.LR.  32  (a)(2);  S.D.  Tix.  R.,  24(C)(2);  E.D.  Wash. 
R.  27.  The  Chief  Deputy  Clerk  for  the  District  of  Maine  notes,  "In  the  District  of  Maine 
an  attempt  is  made  to  refer  most  discovery  pleadings  to  the  Magistrate  for  resolution 
and  not  to  the  court."  StmvBY,  iupra  note  31.  Judge  Doyle  of  the  Western  District  of 
Wisconsin  states,  "In  most  routine  cases,  the  full-time  Magistrate  or  occasionally  the 
clerk-magistrate  supervises  aa  needed  the  operation  of  discovery."  Id. 

37.  These  are  Judges  Bonsai,  Brieant,  Cannella.  Carter,  Duffy,  Frankel.  Goettel, 
Height.  Knapp.  Lasker,  Owen,  Ryan,  Stewart,  Weiufeld,  and  Wyatt.  See  Survey, 
mpra  note  31. 

38.  D.  Kan.  R.  36(I)(2);  D.N.H.R.  10;  N.D.N.Y.R.  43(c)(3);  D.P.R.R.  13(B). 
General  Order  of  Referral  to  the  Magistrate;  E.D.  Wash.  Gen.  R.  9(d),  27(a)(7); 
SUEVEY.  aupra  note  31  (W.D.  U.). 

39.  Theee  are  the  District  of  Maine  and  the  Wsatem  District  of  Wisconain.  See 
Survey,  mpra  note  31. 
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one  district,  the  practice  is  to  refer  discovery  matters  to  a  magistrate 
only  in  simple  cases,  such  as  tort  and  contract  matters,  while  dis- 
covery in  more  complex  cases— such  as  those  involving  civil  rights, 
copyright,  patent,  or  antitrust— is  reserved  for  direct  judge  supervi- 
sion.^* Even  within  a  single  jurisdiction,  the  practice  may  vary.  The 
Southern  District  of  New  York  is  illustrative.  Three  of  fifteen  judges 
who  reportedly  use  magistrates  do  so  in  all  cases,^*  while  eleven  of  the 
remaining  twelve  do  so  only  when  discovery  is  expected  to  be  pro- 
tracted, complex,  or  unusual,  or  when  counsel  do  not  cooperate  with 
one  another.*^ 

When  a  magistrate  handles  discovery  matters,  it  is  generally  as 
part  of  a  reference  of  all  or  most  pretrial  matters  involved  in  the 
particular  case."  Some  jurisdictions  even  have  the  magistrate  handle 
the  final  pretrial  order.**  In  others,  the  final  pretrial  conference  and 
order  are  specifically  reserved  for  the  judge.** 

A  magistrate  s  decision  may  be  reversed  by  the  trial  judge  to 
whom  the  case  is  assigned.^  Although  some  local  rules  and  standing 
orders  address  this  pomt,  most  do  not.  The  Northern  and  Southern 
Districts  of  Iowa,  for  example,  provide  by  local  rule  that  a  party 
adversely  affected  by  an  order  of  a  magistrate  may  appeal  to  the 
district  judge  by  filing  a  motion  to  review  within  ten  days  of  the 
magistrate's  order.*'  Former  District  Judge  Frankel  of  the  Southern 
District  of  New  York  limited  the  right  to  judicial  review  by  providing 
that  magistrates*  discovery  orders  are  final  unless  appealed  within 
ten  days.**  Of  course,  a  court  always  has  the  inherent  power  to  make 
an  exception  in  order  to  review  a  magistrate's  ruling  in  the  interest 
of  justice,  no  matter  how  final  the  local  rule  or  standing  order  at- 
tempts to  make  the  magistrate's  order." 


40.  This  it  the  District  of  Maine.  See  Survey,  supra  note  31. 

41.  These  are  Judges  Carter,  Stewart,  and  Wyatt.  Id. 

42.  These  are  Judges  Bonsai,  Brieant,  Cannella,  Duffy,  Gcottel,  Haight,  Knapp, 
Lasker,  Owen,  Ryan,  and  Weinfeld.  W.  Judge  Frankel,  however,  refen  all  but  complex 
and  protracted  cases  to  a  magistrate.  Id. 

43.  See,  e.g.,  D.P.R.R.  13(B),  General  Order  of  Referral  to  the  Magistrate. 

44.  See,  e.g.,  U.S.  Maow.  R.  KOd);  D.  Auwka  Gen.  R.  30(e)(2);  D,  Conn.  R. 
11(e);  D.D.C.R  3.8(b). 

45.  See,  e.g,,  D.N.H.R.  10(b). 

46.  See  note  34  supra. 

47.  N.D.  ic  S.D.  Iowa  Maow.  R.  37(C)(3).  A  similar  rule,  providing  only  a  five- 
day  limit,  is  E.D.  U.  R.  20.11(a). 

48.  Under  Judge  Frankel'a  sUnding  order,  in  all  but  unusual  civil  cases,  counsel 
are  ordered  that  pursuant  to  28  U.S.C.  f  636(b)(1)(A)  (1976),  a  magistrate's  decision 
on  discovery  motions  "shall  become  final  unless  within  ten  (10)  days  following  issuance 
of  such  decision,  a  motion  is  made  for  review  upon  the  asserted  ground  that  the 
Magistrate's  order  is  clearly  erroneous  or  contrary  to  law."  Survey,  supra  note  31. 

^     49.  H.R.  Rep.  No.  1609, 94th  Cong.,  2d  Seat.  8-10,  reprinted  in  [1976]  U.S.  Code 
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Thus,  various  district  judges  have  used  magistrates  in  an  at- 
tempt to  reduce  the  drain  on  judge  time  occasioned  by  the  discovery 
process.  While  use  of  magistrates  is  undoubtedly  cheaper  than  the 
use  of  federal  district  judges,**  there  clearly  is  a  cost  in  terms  of 
salaries,  support  staff,  space,  and  other  factors.  The  Second  Circuit 
Commission  has,  however,  proposed  an  experiment  which,  if  success- 
ful, would  furnish  additional  judicial  resources  at  no  direct  cost  to  the 
federal  budget.  The  Commission  proposed  in  April  1978  that  a  pilot 
project  be  undertaken  in  the  Southern  District  of  New  York  to  use 
attorneys  to  serve,  without  compensation,  as  'Volunteer  masters"  in 
civil  cases.'*  The  volunteer  master  would  convene  a  meeting  of  coun- 
sel or  the  parties  early  in  the  case.  The  master  would  analyze  the 
pleadings  and  other  papers,  review  the  pertinent  documentary  mate- 
rials, explore  the  possibility  of  mediating  and  settling  the  contro- 
versy, assist  the  parties  in  the  preparation  of  a  statement  of  the  issues 
that  appear  to  be  involved,  seek  to  clarify  and  narrow  those  issues, 
seek  stipulation  of  facts  on  which  the  parties  agree  at  that  stage,  and 
endeavor  to  work  out  with  the  parties  a  plan  of  discovery.  At  the 
termination  of  these  proceedings,  the  volunteer  master  would  make 
a  written  report  to  the  trial  judge  on  the  matters  agreed  upon  and 
those  on  which  agreement  could  not  be  reached. 

Certainly  such  a  system,  if  successful,  would  aid  the  discovery 

CoNO.  k  Ad.  News  6162.  See  Mathewi  v.  Weber.  423  U.S.  261.  270-71  (1976).  See 
generally  Sear.  Proceedingt  of  Seminar  for  Newly  Appointed  United  Statet  Dutrtct 
Judges,  75  F.R.D*  89.  254  (1976). 

50.  Increasinr  the  number  of  magiitratet  ii  alto  a  somewhat  easier  Uik.  Their 
number  may  be  increased,  and  magiitratet  auigned  to  ipeclHc  federal  districU,  by  the 
United  SUtei  Judicial  Conference  under  28  U.S.C.  f  633(b)-(c)  (1970).  Although  C^on- 
grew  exerciser  ultimate  control  over  magiitratei'  appointmenU  through  the  appropria- 
tion procett,  this  method  ii  undoubtedly  more  expeditioui  than  authorizing  the  crea- 
tion of  additional  federal  diitrict  judgethipt. 

51.  The  Commiuion  itated: 

The  Commistion  ii  mindful  of  the  fact  that  at  the  very  time  the  court* 
are  obliged  to  devote  a  progretiiveJy  larger  portion  of  their  effort*  to  criminal 
litigation,  there  have  been  lubiUntial  increases  in  the  number,  magnitude 
and  complexity  of  civil  luiU.  Less  judicial  time  ipent  on  civil  litigation 
meant  less  judicial  control,  lengthening  delays,  burgeoning  expenses,  fewer 
opportunities  for  mediation  and  settlement— in  a  highly  practical  sense, 
diminished  access  to  the  court  for  litiganU  who  cannot  afford  these  burdeni, 
expense!  and  delays. 

There  ii  a  coniiderable  posiibility  that  these  problemi  cculd  be  alle- 
viated if  a  large  number  of  highly  qualified  trial  lawyers  were  brought  into 
the  syitem  to  perform  a  variety  of  para-judicial  functions  One  meant  of 
gauging  whether  luch  volunteer  matters  could  effectively  and  fairly  dis- 
charge responiibilities  of  thii  nature  would  be  to  try  the  program  on  a  imall, 
experimental  scale. 

Second  Circuit  Commission  on  the  Reduction  of  Burdeni  and  CosU  in  Civil  Litigation, 
Q   -)Iunteer  Matters  Pilot  Propam  (Apr.  10.  1978)  (unpubliihed  report). 
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process.  By  narrowing  and  defining  disputed  issues  at  a  preliminary 
stage,  and  by  stipulating  as  to  facts  on  which  there  clearly  is  no 
disagreement,  the  amount  of  discovery  needed  would  be  reduced. 
Moreover,  the  Second  Circuit  Commission  proposal  is  intriguing  in 
allowing  for  greater  involvement  of  the  bar  in  policing  itself,  as  well 
as  for  its  potential  of  furnishing  additional  resources  at  little  or  no 
cost  to  the  taxpayer.  There  is  no  reason,  however,  why  these  tasks 
could  not  now  be  assigned  to  magistrates.  But  no  evidence  was  uncov- 
ered in  the  Survey  that  any  district  judge-including  those  who  are 
members  of  the  Commission— is  now  using  magistrates  in  the  manner 
suggested  by  the  Commission. 

Another  device  used  by  district  courts  to  conserve  judicial  time 
is  a  requirement  that,  before  a  discovery  motion  is  filed,  counsel  must 
confer  and  attempt  to  resolve  the  problem.  Fifty-five  of  the  94  fed- 
eral districts  have  adopted  rules  requiring  that  an  attorney  making 
a  discovery  motion  must  first  attempt  to  resolve  the  discovery  prob- 
lems without  court  intervention."  These  rules  vary  from  court  to 
court.  Some  consist  of  merely  a  requirement  that  counsel  confer  in 
an  attempt  to  resolve  differences  prior  to  submission  of  a  discovery 
motion  or  prior  to  a  hearing  on  that  motion."  Other  courte  require 
a  comprehensive  certification  or  affidavit  to  the  court.  The  local  rule 
of  the  District  of  Puerto  Rico  is  illustrative: 

With  respect  to  all  motions  and  objections  relating  to  discovery 
counsel  for  each  of  the  parties  shall  meet  and  confer  in  advance 
of  the  hearing  in  a  good  faith  effort  to  narrow  the  areas  of  diMg^ee- 
ment  to  the  greatest  possible  extent.  It  shall  be  the  responsibility  of 
counsel  for  the  movant  to  arrange  for  the  conference.  To  curtail 
undue  delay  in  the  administration  of  justice,  this  Court  hereinafter 
refuses  to  hear  any  and  all  motions  for  discovery  and  production  of 
documente  unless  moving  counsel  shall  first  advise  the  Court,  in 
writing,  that  after  personal  consultation  and  attempts  to  resolve 


52  D.  Akiz.  Civ.  R.  42(A)(2)Ib);  CD.  CAur.  R.  3(1);  E.D.  C^Uf.  Cnr.  R- 
N.D.  CAur.  Cnr.  R.  230(4);  S.D.  C/oir.  R.  3(e)9;  D.  Colo.  R.  5(g);  M.D.  F"-  Gof.  «• 
3.04(.);  N.D.  Fi^.  Gen.  R.  8(A);  S.D.  Fu.  Gen.  R.  10(I)(2);  N.D  Ga.  R-  9^62;  E.D. 
Iix.  R.  4(e);  N.D.  Iix.  Gen.  R.  12(d):  S.D.  Itx.  R.  U;  N.D  Ind.  R  7(e);  S  D  Ino^  R- 
11;  N.D.  &  S.D.  Iowa  Civ.  R.  16(E):  E.D.  La.  R.  3.11;  M.D.  La.  Gen.  R.  5(D);  W.D. 
La.  R.  10(1);  D.  Me.  R.  15(b);  D.  Md.  Gen.  R.  34;  D.  Mass.  R.  15(e):  E  D.  Mich.  R. 
IX(k);  D.  Minn.  R.  5;  E.D.  Mo.  R.  VII(c)(5);  D.  Neb.  R.  20(J);  D- Nev  R. 
nCA)  4)(b):  D.N.H.R.  14(c);  D.N.J.  G^J.  R- 12(G);  D.N  MJ.  10(c);  E-D.RY.  G«^. 
R  9(n-  S  D.N.Y.  Gen.  R.  9(f)r  N.D.N.Y.  Gen.  R.  46;  M.D.N.C.  Cw.  R.  21(10, 
5  D  N  C  GEN.  R  8(A);  D.N.D.R.  IV(F)(3);  N.D.  Ohio  C.v.  R.  3(d)(6);  S.D.  Omo  R. 
3  7  1-  N  D  Okw.  R  14(d);  W.D.  Okw.  R.  13(d);  D.  Oee.  Civ.  R.  12(b);  E.D.  Pa.  R. 
S)  M  D  Pa  R  3010^  e);  W.D.  Pa.  R.  4(.)(2);  D.P.R.R.  8(M);  D.R.LR  13(e): 
W S'lS^  R  9(d)  S.D.  Tex.  R.  16(G):  W.D.  T«c.  R.  14(n);  E  D.  Va.  R.  11(K);  E.D. 
^  Wash.  Gen.  R.  9(b);  W.D.  Wash.  Civ.  R.  CR  37(i).  (h);  E.D.  Wis.  R.  6. 5  6.02;  W.D. 

ERJC"^"     ^fn.  e.g..  D.  Me.  R.  16;  E.D.  Mich.  R.  IX(k):  S.D.  Ohio  R.  3.7. 
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differences,  counsel  are  unable  to  resch  an  accord.  This  statement 
shall  recite,  in  addition,  the  date,  time  and  place  of  such  conference, 
and  the  names  of  all  parties  participating  therein.*^ 

The  local  rules  requiring  counsel  to  consult  do  not  seem  to  be 
wholly  successful.  Some  courts  have  found  it  necessary,  upon  the 
filing  of  a  discovery  motion,  automatically  to  mail  a  form  order  di- 
recting counsel  to  meet  in  advance  of  the  hearing  and  to  confer  in  a 
good  faith  effort  to  settle  all  objections  and  opposed  matters.**  Other 
courts  routinely  send  a  memorandum  to  counsel,  detailing  the  court's 
philosophy  that  counsel  are  to  work  discovery  matters  out  on  their 
own."*  One  district  judge,  moreover,  despite  the  existence  of  a  local 
rule  requiring  counsel  to  confer  and  to  certify  to  the  court  that  the 
conference  has  taken  place,'^  has  found  it  necessary  to  notify  counsel 
in  civil  actions  that  25%  of  all  motions  filed  in  civil  cases  in  that  divi- 
sion involve  discovery  controversies,  to  admonish  counsel  that  most 
of  these  disputes  could  have  been  avoided  by  a  realistic  attitude 
toward  discovery,  and  to  insist  that  counsel  cooperate  to  prevent  a 
waste  of  the  court's  time.** 

It  is  noteworthy  that  both  the  ABA  C!ommittee  and  the  Advisory 
Committee,  in  proposing  a  discovery  conference  procedure,  require 
that  a  request  for  such  a  conference  be  accompanied  by  a  statement 
that  requesting  counsel  has  made  ''a  reasonable  effort  to  reach 
agreement  with  opposing'  attorneys  on  the  matters  set  forth  in  the 
request"  for  the  conference.**  In  both  proposals,  as  well,  there  are 
explicit  provisions  permitting  the  imposition  of  sanctions  for  failure 


54.  D.P.R.R.  8(M).  Ste  aUo  D.  Aatz.  Cnr.  R.  42(2)[b];  CD.  Cal.  R.  3(k). 

55.  See,  e.g.,  E.D.  Mich.  R.IX(k),  and  the  ttanding  order  of  Judge  Pratt  onkring 
counsel  to  meet  and  stipulate  whatever  issues  remain  in  dispute,  as  required  by  Iocs! 
rule  IX(k).  This  order  is  sent  whenever  s  motion  rtlatinf  to  discovery  is  filed.  See 
SURVXY,  tupra  note  31. 

66.  TheM  dtstricU  include  the  Central  District  of  California,  the  Eastern  Dit> 
trict  of  Louisiana,  and  the  Western  District  of  Pennsylvsnis.  See  SutviY,  iupra  note 
31.  The  Cslifomis  memo  quotes  from  Hickmsn  v.  Taylor,  329  U.S.  495. 507-06  (1947): 
[T]he  deposition-discovery  rules  are  to  be  accorded  a  broad  and  libersi 
trtstmcnt.  No  longer  csn  the  cry  of  ''fishing  eipsdition"  serve  to  preclude  s 
party  from  inquiring  into  the  facts  underlying  his  opponent's  case.  Mutual 
knowledge  of  all  the  relevant  facU  gathered  by  both  parties  is  essentisi  to 
proper  litigation.  To  that  end,  either  party  may  compel  the  other  to  disgorge 
whatever  he  has  in  his  possession. 
57.  S.D.  Fu.  GSN.  R.  I0a)(2). 

60.  Chief  Judge  C.  Clyde  Atkins.  Southern  District  of  Florids,  '^Notice  to 
Counsel.'*  See  SuavsY,  supra  note  31. 

59.  1979  Rsvisio  Dkatt,  iupra  noU  26.  at  8  (proposal  for  nsw  Federal  Rule  of 
Civil  Procedure  26(f)(5)).  The  ABA  Committee  propossi  for  new  Federal  Rule  of 
Civil  Procedure  26(c)(5)  requires  "s  certificstion  thst  counsel  has  conferred,  or  made 
reasonable  effort  to  confer,  with  opposing  oounssi  cotoceminf  the  mstters  set  forth  in 
he  requeet."  ABA  Coioirmi,  Bupn  note  27,  at  4. 
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to  confer  in  a  good  faith  effort  to  reach  agreement.**  It  appears, 
however,  that  no  court  has  imposed  a  sanction  for  failure  to  confer 
in  good  faith  prior  to  taking  a  discovery  matter  to  court  as  required 
by  local  rules.  Perhaps  the  committee  proposals,  if  adopted,  may 
lead  to  serious  attempts  to  reduce  the  burden  of  what  one  judge  has 
termed  **silly  discovery  motions."*'  Past  experience,  however,  must 
lead  to  some  skepticism.  Only  further  experience  will  tell. 

m.   ENCOURAGING  COUNSEL  TO  BEGIN  AND  TO 
TERMINATE  DISCOVERY  AS  EXPEDITIOUSLY  AS  POSSIBLE 

A  frequent  criticism  of  discovery  is  that  it  drags  on  for  an  inordi- 
nate amount  of  time.  When  one  considers  that,  in  at  least  one  dis- 
trict, the  median  time  for  substantial  completion  of  discovery  is  434 
days  for  an  average  of  only  5.4  discovery  requests  per  case,  there 
appears  to  be  some  objective  basis  for  this  criticism.**  The  Federal 

60.  See  ABA  Committee,  lupra  note  27,  at  23-26  (propowl  for  new  Federal 
Rule  37(e));  1979  Revweo  Draft,  tupra  note  28.  at  19  (Adviwry  Committee  proposal 
for  same).  The  ABA  veriion  makea  explicit  reference  to  28  U.S.C.  5  1927  (1976). 
which  now  provide*  a  basii  for  a  peraonal  coat  acnction  againit  counsel.  The  Advisory 
Committee  proposal  provide*  for  a  penonal  coat  sanction  against  a  party  or  counsel 
without  a  reference  to  28  U.S  C.  I  1927. 

61.  Survey,  supra  note  31  (not«  of  Judge  Grady,  N.D.  Illinois). 

62.  The  validity  of  the  criticism  that  discovery  consumes  an  inordinate  amount 
of  time  has  been  challenged  by  a  recent  study,  at  least  as  the  criticism  applies  to 
ordinary  litigation.  This  conclusion  resulU  from  a  Federal  Judicial  Center  study  of 
approximately  500  cases  from  each  of  six  metropolitan  federal  districU:  Central 
District  of  California.  Southern  District  of  Florida.  Eastern  District  of  Louisiana. 
District  of  Maryland.  District  of  MassachusetU.  and  Eastern  District  of  Pennsyl- 
vania. Each  case  selected  had  been  terminated  during  fiscal  1976.  Federal  Judicial 
Center.  Case  Management  and  Couirr  Management  in  UNnro  Statm  Ditnucr 
Courra  18  (1977)  (part  of  the  District  Court  Study  Series)  [hereinafter  cited  as  Case 
Management  Study). 

Examining  some  890  cases  filed  in  these  federal  districU.  the  study  revealed  that 
of  thoee  cases  in  which  discovery  was  substantially  completed  before  the  case  wm 
terminated,  an  average  of  only  6.26  discovery  requesU  were  made.  Id.  at  26.  Uble  11. 
The  average  number  of  discovery  requesU  per  case  varied  from  4.48  in  the  Eastern 
District  of  Louisiana,  to  8.61  in  the  Southern  District  of  Florida.  Discovery  requesU 
included  ail  depositions,  interrogatories,  requesU  for  admission.  requesU  for  produc- 
tion of  documenU,  and  motions  for  physical  or  menUl  examination  noticed  or  made 
by  all  partiea;  it  did  not  include  hiformal  discovery.  Id,  The  study  concluded: 
(A|ll  the  figures  on  discovery  evenU  per  case  are  remarkably  small,  consid- 
ering the  widespread  perception  that  federal  civil  discovery  has  gotten  out 
of  hand  and  become  "a  .rich  man's  tool.'*  A  maximum  of  8.61  discovery 
initiatives  per  completed  case  .  .  .  hardly  seems  excessive,  especially  since 
this  is  a  total  of  initiatives  by  all  parties.  .  .  .  (F|igures  in  the  ranges 
shown  tuggest  that  relatively  little  needless  discovery  is  conducted  in  the 
typical  case.  Of  course  it  is  quite  possible  that  a  large  volume  of  needleu 
discovery  is  conducted  in  a  small  number  of  complex  or  protracted  cases,  a 
poesibility  entirely  consistent  with  these  figures, 
at  27  (footnoU  omitted).  w  ^  ^ 
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Rule*  of  Civil  Procedure,  moreover,  do  not  set  forth  any  time  limit 
within  which  discovery  procedures  must  begin  and  end,  leaving  this 
question  to  the  individual  courts  and  judges.  In  the  "hope  of  assuring 
that  discovery  is  completed  in  what  they  consider  a  timely  fashion,"" 
a  majority  of  district  courts  have  adopted  local  rules  prescribing  al- 
most automatic  time  limit*  on  di^'overy. 

One  third  of  the  federal  districts  calculate  a  time  limit  on  discov- 
ery from  the  occurrence  of  an  event.  Most  of  these,  some  nineteen 
districts,  use  the  joinder  of  issue— the  filing  of  an  answer— as  the 
moment  at  which  discovery  time  begins  to  run.  Eight  of  those  dis- 
tricts specify  that  all  discovery  i^  to  be  completed  within  three 
months  of  joinder  of  issue,"  Other  courts  place  the  cutoff  time  at 
four  months,"  five  months,**  and  two  at  six  months,*^  from  issue. 
Some  of  these  courts  provide  expressly  for  a  longer  time  period  for 
certain  complex  cases,  including  patent,  antitrust,  and  trademark 
cases.** 

At  least  ten  districts  now  provide  for  a  ''preliminary"**  or 
"initial"^  pretrial  conference  to  be  held  early  in  the  litigation  pro- 
cess."  One  of  these  districts,  the  Eastern  District  of  Pennsylvania, 

Yet,  there  U  i  perc«iv«d  need  to  move  dUcoveiy  along  so  that  caeee  are  ready  for 
trial  at  an  earlier  dat5»  and  the  itudy  doee  indicate  that  some  effwU  on  this  behalf 
produce  retulU.  The  itudy  found  that  the  interval  between  filing  of  the  complaint  and 
the  subeUntial  compIeUon  of  discovery  varied  from  1S2  days  in  the  Southern  District 
of  FIonda»  to  434  days  in  the  District  of  Massachusetts;  thd  averafe  interval  being 
306.3  days.  Id.  at  26.  This  wide  divergence  indicates  the  utility  of  a  survey  of  local 
practices. 

63.  Id.  at  25. 

64.  See,  e.g.,  S.D.  Mns.  R.  U;  W.D.N.C.R.  10;  D.N.J.  Gw.  R.  16(A);  D.N.D.R. 
IV(F)(1);  W.D.  Tlx.  R.  26(e);  Cas*  MANAGiMnrr  Study,  supra  noU  62.  at  41  (New 
Mexico  District  Court  judge);  Simvtt»  supra  noU  31  (Judge  Stafford's  standing  order 
in  the  Northern  District  of  Florida). 

66.  N.D.  Ga.  R  18M1;  S.D.  Ga.  R  7.1;  D.  Kan.  R  17(a);  E.D.N.C.  Cnr.  R  7(E)- 
S.D.  Tlx.  R  16(e);  N.D.W.  Va.  Cnr.  R  2.0S(b). 

66.  N.D.  INO.  R.  12(d);  W.D.  Mo.  R  20(D)(1);  D.  Niv.  Cxv.  R.  17(A)(2)(a). 
6*;.  M.D.  Pa.  R.  301.07;  D.P.R.R.  7. 

68.  See.  e.g,,  N.D.  Ino.  R.  12(d);  E.D.N.C.  Civ.  R.  7(E);  S.D.  Tlx.  R.  16(E): 
W.D.  Tlx.  R  26(e).  See  aUo  M.D.N.C.  Civ.  R  22(h). 

69.  £.f..E.D.IULR9(b). 

70.  S.D.  IHD.R  19(d). 

71.  In  addition  to  the  Eutem  District  of  Illinois  and  Southern  District  of 
Indiana,  the  following  local  rules  provide  for  such  pfttrial  conferences:  N.D.  k  S.D. 
Iowa  Civ.  R.  18(A)(1);  D.  Mow.  R  11(b);  M.D.N.C.  Civ.  R  22(a).(d);  D.N.H.R 
10(a);  N.D.  Ohio  Cnr.  R  17;  E.D.  Pa.  R  7(b);  E.D.  Va.  R.  12(3).  ThU  U  also  the 
practice  of  Judges  Boyle.  Caseibiy.  Rubin.  Schwartt,  Sear,  and  West  in  the  Eastern 
Dutrict  of  Louisiana.  SimviY.  supra  note  31.  Although  the  local  rule  for  the  District 
of  Maryland  makes  no  such  provision  and  the  Survey  did  not  uncover  c  general  dirtc- 
tive  on  the  matter,  the  Federal  Judicial  CenUr  study  mulU  show  that  all  judges  on 
the  District  Court  of  Maryland  have  such  a  conference.  See  Cask  Manaomint  Study. 

Q    ipra  noU  62.  at  21.  In  addition,  some  courU  encourage  eouiisel  to  meet  at  an  eariy 
E RI C  ''^•^  conference.  See,  e.g.,  W.D.  Tmw.  R  9(a). 
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provides  that  this  initial  pretrial  conference  be  held  within  45  days 
following  the  filing  of  the  complaint."  Two  districts  require  that  the 
initial  pretrial  conference  be  held  not  more  than  sixty  days  after  the 
filing  of  the  answer."  The  other  seven  districts  provide  for  an  initial 
pretrial  hearing,  but  no  mandatory  time  for  that  conference  is  set 
forth.  In  each  instance,  the  principal  purpose  of  the  preliminary  or 
initial  pretrial  conference  is  to  establish  a  schedule  for  discovery, 
including  a  time  for  its  completion.  This  pretrial  conference  culmi- 
nates in  a  court  order  containing  such  a  schedule.  Some  districts 
follow  a  variation  of  this  procedure.  Without  requiring  a  preliminary 
pretrial  conference,  they  provide  that  the  court  shall  issue  an  order 
setting  a  date  by  which  all  discovery  is  to  be  completed." 

Another  popular  approach  is  to  permit  the  continuation  of  dis- 
covery until  the  occurrence  of  a  particular  event.  In  at  least  fourteen 
districts,  discovery  may  continue  until  the  time  of  the  pretrial  confer- 
ence." In  two  others,  discovery  may  continue  until  the  pretrial  order 


72.  E.D.  Pa.  R.  7(b). 

73.  N.D.  &  S.D.  Iowa  Civ.  R.  18(A)(1);  D.N.H.R.  10(a).  The  Diitricta  of  Iowa 
have  adopted  a  itandard  pretrial  order  to  be  iuued  by  the  clerk  "forthwith**  upon  the 
joining  of  iuue,  directing  counsel  to  meet  within  sixty  days  of  issue  and  to  reach 
agreement  ai  to  many  ipecific  itemi  in  an  attached  check  list.  One  of  those  items  is 
an  estimated  date  of  completion  of  discovery.  Within  ten  dayi  after  thii  preliminary 
pretnal  conference*  counsel  are  to  lubmit  a  report  to  the  clerk  setting  forth  its  results. 
Upon  receipt  of  thii  report,  the  clerk  issues  a  second  itandard  pretrial  order  directing 
the  completion  of  discovery  by  a  day  certain. 

74.  Set,  t.g.,  N.D.  Miss.  Ctv.  R.  C-10{h).  Other  diitricU  provide  for  an  order  to 
be  entered  by  the  court  or  magistrate,  or  a  letter  of  notification  from  the  clerk,  ai  to 
when  discovery  ii  to  be  completed.  Stt,  t.g.,  D.  Ni».  R.  25(A)(4)  (providing  that  as 
soon  as  is  practical  after  filing  of  a  civil  luit,  the  court  "with  or  without  consultation 
with  counsel"  may  issue  luch  an  order);  D.  Niv.  Civ.  R.  17(A);  D.N.H.R.  10(a). 

The  "Rules  of  Practice"  of  Judge  Mahon  of  the  Northern  Diitrict  of  Texas  provide 
that»  within  "about  10  dayi"  after  issue  hai  been  joined,  the  court  will  enter  an  order 
setting  a  date  for  the  completion  of  diicovery.  The  Rules  set  forth  that  "in  the  normal 
case"  that  date  will  be  "approximately  lix  monthi"  after  issue  ii  joined.  That  order 
will  also  set  a  date  for  a  final  pretrial  conference  and  for  trial,  which  "in  the  normal 
case"  will  be  eight  months  after  issue.  See  Survey,  supra  note  31. 

75.  Set  E.D.  &  W.D.  Ark.  R.  9(e);  CD.  Cal.  R.  9(c);  S.D.  Cal.  R.  9(d);  D.  Conn. 
R.  11(a);  D.  Del.  R.  11(A);  D.  Idaho  R.  10(c);  W.D.  La.  R.  23(h)(3);  D.  Me.  R.  21;  D. 
Md.  Svrr.  R.  35(b);  E.D.  Okia.  R.  17(b);  N.D.  Oku^.  R.  17(b);  W.D.  Oku.  R.  16(b); 
E.D.TcNN.  R.  9(c). 

Eaitem  Diitrict  of  California  Rule  103(b)  ii  a  slight  variation  on  this  theme: 
Any  party  who  ii  ready  to  proceed  to  pre-trial  conference  and  trial  may  serve 
and  file  a  motion  to  have  the  caie  set  for  pre-trial  conference  or  for  trial,  or 
both.  Said  motion  ihall  be  accompanied  by  a  Certificate  of  Readiness  stating 
that: 

(2)  The  p^.rty  hai  completed  all  desired  depositioni,  other  discovery  and 
pre-trial  motioni,  except  ipecified  diicovery  or  motions,  if  any,  which  could 
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is  entered,'*  although  ordinarily  that  will  occur  on  the  day  of  the 
pretrial  conference.  A  variation  on  this  theme  is  found  in  the  Western 
District  of  Pennsylvania.  There,  in  all  cases  involving  personal  inju- 
ries, pretrial  is  "invoked"  by  a  written  notice  from  a  judge  or  from  a 
clerk  of  the  court.  All  discovery  is  to  be  completed  within  fifty  days 
"after  pretrial  has  been  invoked.""  The  Southern  District  of  Florida 
provides  that  discovery  is  to  be  completed  no  later  than  five  days 
prior  to  the  date  of  the  pretrial  conference."  The  Middle  District  of 
Florida  provides  for  the  completion  of  discovery  before  counsel  are  to 
meet  to  confer  regarding  pretrial,  which  is  ordinarily  ten  days  before 
the  pretrial  conference."  Finally,  in  some  district*  providing  for  ter- 
mination of  discovery  prior  to  pretrial,  the  pretrial  conference  is  set 
automatically.  For  example,  the  Central  District  of  California  pro- 
vides that  the  pretrial  shall  be  scheduled  approximately  sixty  days 
after  joinder  of  issue,**  and  that  all  discovery  shall  be  completed  prior 
to  the  pretrial  conference." 

One  might  assume  that  the  existence  of  a  rule  or  court  policy 
requiring  early  preliminary  conferences  or  setting  deadlines  for  dis- 
covery would  be  enough  to  ensure  that  discovery  is  concluded  in  a 
timely  fashion.  This  assumption  is,  however,  open  to  question.  The 
median  time  for  the  completion  of  discovery  in  the  Southern  District 
of  Florida,  for  example,  which  does  not  require  a  preliminary  pretrial 
conference"  and  which  permits  discovery  to  continue  until  five  days 
before  final  pretrial,"  is  only  182  days."  In  contrast,  the  median  time 
for  the  completion  of  discovery  in  the  Eastern  District  of  Pennsyl- 
vania, which  requires  a  preliminary  pretrial  conference  to  be  held 
within  45  days  of  the  filing  of  the  complaint,"  is  305  days.**  The 


not  have  been  completed  in  the  mtcm  of  due  dilifence. 
E.D.  Cal.  Civ.  R.  103(b). 

76.  Set  D.D.C.  Civ.  R.  1.16(d);  Suhvey.  iupra  note  31  (Diitrict  of  Vermont). 

77.  W.D.  Pa.  R.  6(n)(C)(l).  The  rule  Applin  explicitly  to  "civil  catei  involving 

penon.1  jnjuriet  "  While  Rule  6(n)(A)  providet  that  there  will  be  pretrial  "on 

every  civil  ewe,"  unlets  a  court  otherwise  orderi,  the  point  at  which  ditcovery  ia  to 
terminate  in  civil  caaet  not  involving  peraonal  injury  it  not  clear  from  the  local  rulet. 

78.  S.D.  Fu.  Gen.  R.  14(F). 

79.  M.D.  Fla.  Gbn.  R.  3.06(b).  3.06(b).  Rule  3.06(b)  ptovidet  that  in  tome  catet 
counsel  may  be  ordered  to  meet  to  prepare  a  pretrial  ttipulation  without  a  pretrial 
conference. 

80.  CD.  Cal.  R.  9(a). 

81.  CD.  Cal.  R.  9(b)(3). 

82.  S.D.  Pm.  Gen.  R.  14(F). 

83.  Id. 

84.  Set  Case  Management  Stvdy.  iupra  noU  62,  at  26,  Table  11  (coniidering  96 
catet). 

85.  E.D.  Pa.  R.  7(b). 

86.  Set  Case  Management  Study,  $upra  note  62,  at  26,  Table  11  (coniidering 
cMet). 
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longest  median  time  for  completion  of  discovery,  434  days,  is  found 
in  the  District  of  Massachusetta,"  which  permits  discovery  to  con- 
tinue for  up  to  two  years  after  issue  is  joined.**  The  wide  range  of 
median  discovery  time  strongly  suggests  that  it  is  exercise  of  court 
control  over  discovery,  rather  than  the  existence  of  a  court  rule,  that 
determines  the  length  of  discovery .•• 

One  cannot  say,  of  course,  that  a  prolonged  discovery  period  is 
bad.  Those  cases  that  are  ordinarily  thought  of  as  com- 
plex—antitrust, securities  fraud,  stockholders'  derivative,  patents, 
products  liability— may  require  longer  discovery  periods.  Even  in 
simpler  cases,  there  are  circumstances  that  make  exceptional  treat- 
ment appropriate.**  To  retain  the  necessary  flexibility,  courts  have 


87.  See  id.  (coniiderinf  154  catet). 

88.  The  Diftrict  of  MuMchutetU  hu  no  local  nile  or  itandin;  order  of  the 
district  goveminf  this  point.  Optrating  on  an  individual  calendar  basil,  each  judge 
follows  his  own  procvdure.  At  least  three  of  the  lix  active  judges  send  out  pretrial  orders 
specifying  that  all  discovery  is  to  be  completed  within  lix  months  after  issue  ii  joined. 
But  because  the  district  has  a  tremendous  backlog  of  cases— caused  by  a  series  of  long- 
term  vacancies  in  the  past  decade  plui  the  trtmendous  time  that  Judge  Garrity  hai 
had  to  put  in  on  the  Boston  School  case  and  a  few  other  big  cases<-for  most  of  the 
judges,  civil  trials  are  long  delayed.  For  thii  reason,  extensioni  and  continuances  of 
discovery  completion  deadlines  sre  liberally  granted  by  at  least  three  of  the  judges. 
For  one,  discovery  completion  two  years  after  issue  has  been  joined  ii  now  ccniidered 
typical.  See  Surwy,  iupra  note  31. 

89.  It  is  of  interest  to  note  the  method  of  control  exercised  by  the  Southern 
District  of  Florido,  which  enjoyed  the  shortest  period  for  discovery  of  any  district 
studied  by  the  Federal  Judicial  Center.  See  text  accompanying  notes  82-83  supra.  At 
a  median  time  of  18  days  after  answer,  a  notice  is  sent  out  to  counsel  scheduling  a 
pretrial  conference  in  preparation  for  trial.  See  Casb  Management  Study,  supra  note 
62,  at  20,  35,  Table  21  (considering  250  cases).  This  conference  is  often  set  tome  30  to 
45  days  later  and  rarely  more  than  90  days  later.  Id.  at  20.  As  noted  earlier,  note  78 
supra  and  accompanying  text,  discovery  in  Southern  Florida  it  to  terminate  five  days 
before  pretrial.  S.D.  Fla.  Gen.  R.  14(F).  This  appears  to  be  effective  for  at  approxi- 
mately the  time  that  the  pretrial  conference  is  set,  the  trial  date  it  also  set.  See  Cask 
Management  Study,  supra  note  62,  at  34,  Table  20.  And  the  Southern  Dittrict  of 
Florida  grants  few  continuances.  See  id.  at  36. 

In  contratt,  the  Central  District  of  California,  which  timilariy  sets  an  early  flnal 
pretrial  conference  ar.d  requires  that  discovery  be  completed  by  the  time  of  the  confer- 
ence, sets  the  trial  date  at  the  iimt  of  the  pretrial  conference.  See  id.  at  34.  The  dittrict 
it  also  very  liberal  with  continuances.  See  id.  at  36-37.  The  result  appears  to  be 
reflected  in  the  contrast  in  median  time  for  ditposition  of  all  civil  caset,  whether  tried 
or  not— seven  months  in  Central  California  and  four  montht  in  Southern  Florida,  id. 
at  2,  Table  1— and  in  the  median  time  to  go  to  trial— 476  days  in  Central  California 
and  254  days  in  Southern  Florida.  Id.  at  34,  Table  20. 

90.  The  Fourth  Circuit  has^mphatized  the  need  for  latitude  in  establithing  and 
maintaining  timetables  for  the  discovery  process: 

A  set  rule  limiting  the  time  within  which  pretrial  discovery  may  be  had  may 
be  appropriate  for  routine  cases,  indeed,  for  most  cases.  The  exceptional  case 
requires  different  treatment,  however,  and  the  tpirit  of  the  rules  does  not 
O      require  that  completenest  in  the  exposure  of  the  issues  in  the  pretrial  discov- 
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been  given  the  power  to  terminate  discovery  at  an  earlier  date  than 
that  provided  for  in  the  local  rule"  or  to  extend  that  time.  The  local 
rules  often  provide  for  such  an  extension  **for  good  cause  shown,"*^ 
"to  prevent  manifest  injustice,""  or  "for  valid  cause  shown  to  exist 
beyond  the  control  of  litigants  or  counsel."*^  One  court  states  that 
additional  time  will  be  allowed  only  "[i]n  the  exceptionally  difficult 
case."«  Another  insist*  that  for  an  extension  there  must  be  "a  factual 
showing  that  the  moving  party  has  diligently  pursued  discovery  dur- 
ing the  period  originally  specified.  Some  courts,  while  not  provid- 
ing explicitly  for  the  power  to  extend  the  time  for  discovery,  permit 
a  trial  judge  to  exercise  a  broad,  general  authority  in  a  specific  case 
to  modify  the  application  of  any  local  rule  "to  meet  emergencies  or 
to  avoid  injustice  ur  great  hardship.""  While  many  of  the  court  rules 
contain  no  explicit  statement  that  the  courts  retain  the  power  to 
extend  the  time  for  discovery  beyond  that  provided  by  the  local  rule, 
there  can  be  no  doubt  of  the  inherent  power  to  do  so.»* 

In  practice,  many  judges  refuse  to  adhere  blindly  to  discovery 
limitations  imposed  by  court  rules,  preferring  to  focus  upon  the  pecu- 
liar requirements  of  each  c.^e  and  varying  their  approach  accord- 
ingly; close  supervision  and  control,  and  hence  individual  treatment, 
is  exercised  through  conferences  with  counsel,  status  calls,  and  mo- 
tion hearings.*'  The  practice  of  a  judge  of  the  District  of  Columbia— 
where  the  order  and  pretrial  are  set  by  the  judge  and  the  discovery 
cutoff  is  at  the  time  of  pretrial— is  illustrative:  he  examines  all  of  his 
civil  cases  in  detail  every  three  or  four  months,  singling  out  those  in 
which  he  finds  counsel  may  be  delinquent,  and  setting  those  cases 

ery  proceedings  be  Mcrificed  to  ipeed  in  retching  the  ultimate  trial  on  the 
merits.  Delay  should  be  avoided  to  the  extent  that  it  it  unnecetwry  or 
unreasonable  but  adequate  time  roust  be  allowed  for  dii covery  of  the  facU 
and  assembly  of  the  proof. 
Frcehlll  v.  Lewis.  355  F.2d  46,  48  (4th  Cir.  1966). 

91.  Some  courU  expressly  recognize  this  power.  See.  e.g.,  M.D.  Fu.  Gen.  R. 
3.05(a). 

92.  S.D.  Fu.  Gen.  R.  14(F). 

93.  E.D.  &  VV.D.  Ark.  R.  9(e). 

94  N.D.  &  S.D.  Iowa  Civ.  R.  18(B)(2).  This  rule  adds  that  for  such  an  extension 
the  case  must  require  an  "extraordinary  pre-trial  record."  W. 

95.  W.D.N.C.  Gen.  R.  10. 

96.  S.D.  Tnd.  Gen.  R.  19(g). 

97.  D.  Kan.  R.  3;  gee  D.  M».  R.  1(c);  D.N.M.R.  34. 

98.  Indeed,  some  appellate  court*- have  read  local  rule  time  requiremente  as 
providing  only  a  guideline  for  a  case-by-case  approach,  holding  that  the  rule  is  not 
dispositive  in  itself,  but  dependent  upon  final  determination  by  the  trial  judge  on  each 
case's  peculiar  facU.  See  Bardin  v.  Mondon,  298  F.2d  236  (2d  Cir.  1961);  Sykes  v. 

!^v^if     ^       ^  "^y^*"  ^-  Ch«If«nt  Press,  Inc..  281  F.2d 

543  (9th  Cir.  1960);  Liverpool  k  London  k  Globe  Ins.  Co.  v.  Nebraska  Storage  Ware- 
^  "-ouses.  96  F.2d  30  (8th  Cir.  1938). 
E  R^C    ^*       Svnwf.  iupra  note  31  (Judge  Matscfa  of  the  District  Court  of  Colorado). 
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for  a  status  call.  At  that  meeting,  he  ascertains  the  additional  time 
that  each  side  reasonably  needs  to  complete  discovery  in  light  of  the 
particular  case,  and  he  orders  discovery  to  terminate  on  a  day  cer- 
tain.'** 

The  three  major  proposals  now  before  the  bar  also  address  the 
problem  of  prolonged  discovery.  Both  the  Advisory  Committee  and 
the  ABA  Committee  propose  an  amendment  to  the  Federal  Rules  to 
make  it  mandatory  for  a  district  court,  upon  the  request  of  any  party, 
to  hold  a  preliminary  pretrial  "discovery  conference."***  When  a  re- 
quest is  made  for  a  discovery  conference,  counsel  is  to  submit  a  state- 
ment of  the  issues  as  they  appear  at  that  time,  a  plan  and  schedule 
of  discovery,  and  limitations  upon  discovery  that  counsel  then  be- 
lieves to  be  necessary  or  appropriate.***  Opposing  counsel  would  have 
ten  days  to  make  additions  and  objections,*"  and  the  conference 
would  follow.  The  ABA  Committee  urges  that  this  conference  be 
presided  over  by  the  trial  judge  "so  that  he  participates  in  the  early 
definition  of  issues."***  The  discovery  conference  is  to  terminate  in 
an  order  identifying  the  issues,  establishing  a  plan  and  schedule  of 
discovery,  setting  limitations  on  discovery,  and  determining  other 
pertinent  matters.***  Significantly,  the  proposed  new  Rule  requires 
that  the  party  requesting  the  discovery  conference  must  also  furnish 
the  court  with  a  statement  that  he  "has  made  a  reasonable  effort  to 
reach  agreement  with  opposing  attorneys  on  the  matter  set  forth  in 
the  request."***  The  Advisory  Committee  has  stated  that  "it  is  not 
contemplated  that  requests  for  discovery  conferences  will  be  made 

100.  Id.  (notei  tccomptnyinf  qtiMtionnaire  of  Judge  George  L.  Hart,  Jr.,  of 
the  Diitrict  Court  of  the  DUtrict  of  Cdumbit). 

101.  See  ABA  CoMMrmut,  mpra  note  27,  at  4-7  (propowd  Rule  26(c));  1979 
RivitSD  DiATT,  Mupra  note  26,  at  3-4  (Advisory  Committee  propoted  Rule  26(0).  The 
Adviiory  Committee  alto  makes  explicit  the  prtaent  inherent  power  of  a  court  to  call 
auch  a  conference  without  a  requaat  by  counael. 

102.  Set  aourcea  cited  at  note  101  «upra. 

103.  See  id. 

104.  ABA  CoMMrmtE,  $upra  note  27,  at  5-7  (CommenU  to  propoeed  Rule  26(c)). 
106.  See  1979  Rivimd  Dratt,  $upn  note  26,  at  3-4  (Advitory  Committee  pro- 

poeed  Rule  26(0);  ABA  CoMMrmi,  iupra  note  27,  at  4  (proposed  Rule  26(c)).  The 
ABA  Committee  0)mmenU  to  iU  propiDted  new  Rule  26(c)  are  quiU  specific  on  the 
contemplated  contenU  regarding  diecovery: 

The  conference  will  produce  an  order  defining:  (a)  a  "plan"  in  which  the 
typea  and  iubject*  of  diacovtry  are  aet  forth,  e.^.,  oral  depoaitiona  of  A,  B 
and  C;  production  of  contracta  and  any  letters,  correspondence  or  memo- 
randa explaining  or  modifying  them,  etc.;  (b)  a  "schedule"  for  discovery 
which  specifies  the  time  and  place  for  discovery  events,  e.^.,  the  dates  and 
places  for  the  taking  of  depoaitions  of  A,  B  and  C,  or  the  time  within  which 
documenU  are  to  be  produced;  and  (c)  such  "limiUtions"  as  might  otherwise 
be  employed  in  protective  orders,  e.f .» the  documenU  of  C  shall  be  disclosed 
only  to  B*s  lawyers. 

FR  IP"  HivisED  Diurr,  tupm  note  26,  at  3  (Advisory  0)mmittee  proposed 

Ll^^|t26(0(W).  crpo 


539 


1979)  LOCAL  DISCOVERY  RULES  271 

routinely,"  but  that  the  matter  will  ordinarily  be  resolved  by  counsel 
conferring  with  each  otherJ"  The  ABA  Committee  agrees  that  the 
discovery  conference  with  the  court  should  "be  the  exception  rather 
than  the  rule";  in  the  "great  majority  of  the  cases"  agreement  is 
expected  to  be  reached  by  counsel  withoutjudicial  intervention,'** 

The  Survey  indicates  that  a  procedure  similar  to  that  proposed 
by  the  Advisory  Committee  and  the  ABA  Committee  has  been  in 
effect  in  at  least  ten  districtsJ**  In  those  districts,  the  conference  is 
mandatory  in  every  civil  case.  The  rules  concerning  the  purpose  of  the 
conference  are  often  more  general  than  the  provisions  of  the  proposed 
new  Federal  Rule.  But  that  is  not  always  the  case.  In  the  Northern 
and  Southern  Districts  of  Iowa,  for  example,  the  rule  is  supplemented 
by  a  detailed  form  order  and  check  list  automatically  sent  out  by  the 
court."* 

As  previously  suggested,  however,'"  having  a  rule  on  the  books 
18  not  an  answer  in  itself.  There  must  be  an  intent  on  the  part  of  the 
judge  to  manage  a  case  (either  personally  or  through  a  magistrate) 
m  order  to  bring  about  as  speedy,  efficient,  and  inexpensive  comple- 
tion of  discovery  as  possible.  When  there  is  such  interest,  a  rule  is 
unnecessary;  where  there  is  no  such  interest,  a  rule  is  no  help.  Where 
the  district  judges  have  felt  that  the  requirement  of  a  discovery  con- 
ference would  be  helpful,  they  have  already  so  provided  by  local  rule 
or  by  standing  orders  or  general  practices  of  individual  judges. 

IV.  PREVENTING  DISCOVERY  ABUSE  AND  BRINGING 
MORE  EFFICIENCY  TO  DISCOVERY  DEVICES 

The  line  between  proper,  even  properly  aggressive,  use  of  discov- 
ery and  its  abuse  is  difficult  to  draw.  "Perhaps  [abuse  of  discovery] 
is  like  pornography— it  is  very  easy  to  recognize,  but  it  is  awfully  hard 
to  define.""'  Yet,  certain  problems  with  the  use  of  discovery  have 
been  identified  and  solutions  have  been  proferred.  Some  concern  per- 
ceived  abuse  of  the  process.  Others  involve  situations  in  which  the 
process  is  seen  to  be  less  efficient,  or  more  expensive,  than  it  might 
De. 

This  section  of  the  Article  examines  the  local  rules  of  various 
district  courts  and  the  directives,  standing  orders,  and  practices  of 
individual  judges  for  their  solutions  to  these  problems.  First,  the 

107.  See  id.  at  5  (Adviiory  CommltUt  Note  to  propoted  Rule  26(0). 

108.  See  ABA  CoMMrmi,  $upra  note  27,  at  4  (Commenta  to  propowd  Rule 
26(c)). 

109.  See  note  71  iupn. 

1 10.  See  note  73  supra. 
V^,  See  itxi  at  notet  82-89  $upra. 

1      Meetinf  of  the  MetropoliUn  Chief  Judf  et  Conference  (Apr.  19. 1976)  (tran- 
y   J  (comment  of  unidentified  judfe). 
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general  scope  of  discovery  is  discussed,  each  of  the  discovery  devices 
is  examined  individually,  and  the  courts'  filing  requirements  arc 
studied.  Second,  comparison  is  made  with  the  major  proposals  for 
Federal  Rule  changes  now  before  the  bar. 

A,  Scopt  or  DiscovEEY 

The  scope  of  permissible  discovery  is  now  set  forth  in  Federal 
Rule  26(b)(1)  as  "any  matter,  not  privileged,  which  is  relevant  to  the 
subject  matter  involved  in  the  pending  action.  .  .  .""'This  Rule  has 
been  criticized  because  "sweeping  and  abusive  discovery  is  encour- 
aged by  permitting  discovery  confined  only  by  the  'subject  matter' 
of  a  case  .  .  .  rather  than  limiting  it  to  the  'issues'  presented.""*  The 
Supreme  Court  has,  in  addition,  done  little  to  restrict  the  reach  of 
Federal  Rule  26(b)(1): 

The  key  phrase  in  this  definition— "relevant  to  the  subject  matter 
involved  in  the  pending  action"— has  been  construed  broadly  to 
encompass  any  matter  that  bears  on,  or  that  reasonably  could  lead 
to  other  matters  that  could  bear  on,  any  issue  that  is  or  may  be  in 
the  case.  See  Hickman  u.  Taylor,  329  U.S.  496,  601  (1947).[»']  Con- 
sis tently  with  the  notice-pleading  system  established  by  the  Rules, 
.  discovery  is  not  limited  to  issues  raised  by  the  pleadings,  for  discov- 
ery itself  is  designed  to  help  define  and  clarify  the  issues.  Hickman 
V,  Taylor,  iupra,  at  600-501.  Nor  is  discovery  limited  to  the  merits 
oir  a  case,  for  a  variety  of  fact-oriented  issues  may  arise  during  litiga- 
tion that  are  not  related  to  the  merits."* 

Since  the  local  rules  adopted  by  the  district  courts  may  not  be 
inconsistent  with  the  Federal  Rules,"'  it  is  not  surprising  that  there 

113.  Fid.  R.  Civ.  R.  26(b)(1). 

114.  ABA  CoMMrma,  jupro  note  27.  at  2-3  (CommenU  to  propoeed  Rule 
26(b)(1)).  The  Committee  CommenU  go  on  to  explain:  "For  example,  the  present 
Rule  may  allow  inquiry  into  the  practice!  of  an  entire  buiinew  or  induitry  upon  the 
pound  that  the  buaineet  or  industry  is  the  'subject  matter'  of  an  action,  even  though 
only  specified  industry  practices  raise  the  'issues'  in  the  case."  Id.  at  3. 

115.  In  a  footnote,  the  Court  quoted  Professor  Moore's  treatise  on  Federal  Prac- 
tice: "fTJhe  court  should  and  ordinarily  does  interpret  'relevant'  very  broadly  to 
mean  matter  that  is  relevant  to  anything  that  is  or  may  become  an  issue  in  the 
liUiatioo."  Opptnheimer  Fund.  Inc.  v.  Sanders.  96  S.  Ct.  2380.  2389  n.l2  (1978), 
quoting  4  Mooaa's  Fhwal  P«AcncE  1  28.66(11.  at  26-131  n.34  (2d  ed.  1976). 

116.  Oppenheimer  Fund,  Inc.  v.  Sanders.  96  S.  Ct.  2380. 2389-90  (1978)  (footnote 

omitted).  .       .        •  , 

117.  Federal  Rule  S3  allows  district  courts  to  "make  and  amend  rules  govemmg 
iU  practice  not  incomUtent  with  these  rules."  Fro.  R.  Cnr.  P.  83  (emphasis  added).  A 
commentator  has  noted: 

The  intention  of  the  Committee  was  to  provide  a  simple,  unified  system 
which  would  be  governed  by  a  single,  brief  body  of  rules.  The  Federal  Rules 
61  Civil  Procedure  do  not,  however,  cover  all  situations.  To  the  extent  that 
F  R  I  r"       ^  "^'••'  ^•^•"^  «t«tutes.  do  not  regulate  the  practice 
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are  no  local  rules  reducing  the  scope  of  permissible  discovery.  Yet, 
whenever  a  challenge  to  relevancy  of  inquiry  is  made,  a  parameter 
must  be  drawn.  And  as  pleadings  come  in,  as  facta  are  stipulated  or 
otherwise  admitted,  as  discovery  progresses,  it  becomes  possible  to 
define  to  a  greater  extent  the  issues  that  are  or  may  be  in  the  case. 
Experience  with  this  limiting  process  has  occurred  in  complex 
litigation.  The  Manual  for  Complex  Litigation  has  been  promul- 
gated,"'  setting  forth  cerUin  procedures  as  guidelines  to  be  followed 
in  complex  litigation."*  The  Manual  contains  a  suggestion  for  a  series 
of  pretrial  conferences,'*  and  a  recommendation  that  at  the  second 
conference  an  attempt  be  made  to  establish  'limits"  on  the  "subject 
matter  for  the  remaining  discovery  on  the  merits"  in  order  "to  keep 
discovery  within  the  bounds  of  reason  and  relevancy  .  .  . 

Picking  up  on  this  theme,  the  North  District  of  Ohio  has  estab- 
lished a  procedure  for  limiting  issues  for  discovery  in  complex  cases. 
That  court  has  promulgated  rules  for  complex  litigation  as  a  part  of 
its  local  rules, '»  and  has  provided  that  in  these  cases  discovery  is  to 
be  "confined  to  the  genuine  issues  necessary  to  a  decision  of  the 
case."J»  Within  180  days  after  issue  is  joined,  counsel  is  to  submit 
tentative  statements  "explaining  and  clarifying  the  positions  taken 
in  the  pleadings/'^"  A  pretrial  conference  is  to  follow  for  the  purpose 

and  procedure,  the  diitrict  courti  are  permitted  to  formulate  their  own  rulet. 
Hopkinson,  The  Neiv  Federal  RuUm  of  Civil  Procedure  Compared  with  the  Former 
Federal  Equity  Rules  and  the  Wiscoruin  Code,  23  Marq.  L.  R«v.  159.  160  (1939).  See 
generally  note  29  supra. 

118.  Judicial  Panel  on  Multidistrict  LmoATioN.  Manual  for  Complex 
Litigation  (rev.  ed.  1977  k  Supp.  1978)  (hereinafter  cited  at  Manual).  The  Manual 
which  is  continually  reviled,  publUhed  aa  1  Pt.  2  MooRi'8  Fidkral  PRACnct  (1978) 
and  as  a  suppIemenUry  pamphlet  to  C.  Wmoot  k  A.  Miller.  Frdkral  PRAcnct  and 
Proceduri  (1977  k  Supp.  1978). 

1 19.  *'CompItx  litigation"  ii  defined  at  "one  or  two  or  more  related  cases  which 
present  unusual  problems  and  which  require  extraordinary  treatment,  including  but 
not  limited  to  the  cases  designated  u  'protracted'  and  *big.' "  Manual,  supra  note  118 
at  §  0.10. 

120.  Id.  at  f  0.40. 

121.  /d  at  I  2.40. 

122.  The  rules  apply  to  any  case  that 

(a)  arises  under  any  of  the  antitrust  laws  of  the  United  SUtes; 

(b)  involves  a  prayer  for  recovery  of  $1,000,000  or  more; 

(c)  involves  a  request  for  injunctive  relief  affecting  the  operations  of  a  major 
business  entity; 

(d)  involves  a  large  number  of  parties  of  an  association  of  large  membership; 

(e)  is  patent  case  involving  an  unusual  multiplicity  or  complexity  of  issues; 
or 

(f)  may  otherwise  be  a  protracted  case. 
N.D.  Ohio  Complex  LmoATioN  R.  1. 

123.  N.D.  Ohio  CounMx  LmoATioN  R  4(a). 
^     124.  Id, 
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of  "defining  the  bounds  of  discovery  in  accordance  with  the  elabora- 
tion and  clarification  of  the  issues  as  a  result  of  the  pretrial  confer- 
ences."** The  rule  specifically  provides  that  a  party  is  not  precluded 
"from  changing  his  position  or  amending  his  pleading,  where  other- 
wise proper,"  but  the  statement  of  issues  nevertheless  serves  "as  a 
framework  for  discovery.*'** 

The  preliminary  pretrial  conferences,  which  a  number  of  dis- 
tricts now  require  soon  after  the  filing  of  the  complaint  or  answer,*^ 
also  provide  a  vehicle  for  preliminary  issue  definition.  Some  local 
rules  now  require  that  at  the  preliminary  pretrial,  and  in  statements 
prepared  prior  to  the  actual  conference,  counsel  address  what  then 
appear  to  be  the  issues  in  the  case.**  While  it  is  not  clear,  from 
information  uncovered  in  the  Survey,  that  judges  (or  magistrates) 
actually  use  this  opportunity  to  define  and  limit  the  concept  of  rele- 
vancy for  discovery  purposes,  the  potential  is  clearly  present. 

The  ABA  Committee  proposes  that  Federal  Rule  26(b)(1)  be 
amended  to  limit  the  scope  of  discovery  to  "any  matter,  not  privi- 
leged, which  is  relevant  to  the  issues  raised  by  the  claims  or  defenses 
of  any  party. **^*  The  ABA  Committee,  while  recognizing  that 
"[d]etermining  when  discovery  spills  beyond  'issues'  and  into 
'subject  matter'  will  not  always  be  easy,  recommends  the  change  if 
only  to  direct  courts  not  to  continue  the  present  practice  of  erring  on 
the  side  of  expansive  discovery.*'** 

The  Advisory  Committee  in  1978  rejected  the  ABA  Committee's 
8ugj,estion  of  the  use  of  the  term  "issues"  in  place  of  "subject  matter 
of  the  action"  in  Federal  Rule  26(b)(1): 

The  [Advisory]  Committee  doubts  that  replacing  one  very 
general  term  with  another  equally  general  one  will  prevent  abuse 
occasioned  by  the  generality  of  language.  Further,  it  fears  that  the 
introduction  of  a  new  term  in  the  place  of  a  familiar  one  will  invite 
unnecessary  litigation  over  the  significance  of  the  change.'" 

The  Advisory  Committee  proposed  that  Federal  Rule  26(b)(1)  be 
amenaed  so  as  to  eliminate  the  "subject  matter  involved  in  the  pend- 


125.  N.D.  Ohio  Complkx  LmcATiON  R.  4(b). 

126.  Id. 

127.  See  note  71  lupra. 

128.  See,  e.g.,  N.D.  &  S.D.  IOwa  Civ.  R.  (18)(A)(1)  (ai  Bupplcmcntcd  by  stan- 
dard pretrial  orders  and  clerk*i  checkliit,  automatically  tent  to  counsel),  D  Mont.  R 
11(c)(2).  E.D.  Pa.  R.  7(c).  The  Northern  and  Southern  Dittricts  of  Iowa  and  the 
District  of  Montana  place  rather  elaborate  requiremenU  on  counsel. 

129.  ABA  COMMrme,  supra  note  27»  at  2. 

130.  id.,  at  3  (Committee  Commenta  to  proposed  amended  Rule  26(b)(1)). 

131.  1978  Pnopoeu)  Diurr,  supra  note  26,  at  627  (Advisory  Committee  Note  to 
proposed  Rule  26(b)(1)). 
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ing  action"^"  language  of  the  current  Rule,  and  that  it  be  made  to 
read:  "any  matter,  not  privileged,  which  is  relevant  to  the  claim  or 
defense"  of  any  party.*'' 

After  receiving  comments  on  its  1978  proposal,  the  Advisory 
Committee  receded  completely  from  even  this  modest  change.  Its 
1979  proposal,  presently  before  the  bar,  includes  no  change  in 
Federal  Rule  26(b).»" 

Both  Committees  recommend  that  the  discovery  conference, 
which  a  party  may  have  as  of  right  upon  request,  focus  on  the  scope 
of  discovery.  The  Advisory  Committee  recommendation  is  that  the 
request  for  the  discovery  conference  include  a  "statement  of  the  is- 
sues as  they  then  appear,"  and  that  the  court  order,  following  the 
conference,  "tentatively  identif[y]  the  issues  for  discovery  pur- 
poses," subject  to  amendment  "whenever  justice  so  requires."'* 

It  appears  that  the  mechanism  to  accomplish  this  end  is  now 
present  in  the  local  rules  of  several  of  the  districts.  These  rules  pro- 
vide for  an  early  conference  between  court  and  counsel  for  the  pur- 
pose of  planning  discovery.  As  noted, several  districts  specifically 
require  attention  to  matters  involved  in  defining  relevancy  for  discov- 
ery purposes.  Moreover,  the  Northern  District  of  Ohio  now  provides 
expressly  for  issue  definition  for  discovery  purposes.'*^  The  difficulty 
comes  in  defining  the  concept  of  relevancy  so  as  to  avoid  erring  "on 
the  side  of  expansive  discovery."  This  task  is  not  made  any  easier  by 
the  Supreme  Court's  recent  dicta  on  the  subject.**"  Even  overcoming 
that  difficulty,  success  will  depend  upon  a  federal  judge  who  actively 
takes  charge  of  a  case  at  its  very  beginning  and  assists  cooperative 
counsel  in  drawing  reasonable  linet*  of  relevancy  for  discovery  pur- 


132.  Fed.  R.  Civ.  P.  26(b)(1). 

133.  1978  PnofosiD  Draft,  $upra  note  26.  at  623.  The  Adviwry  Committee 
explained:  "If  the  term  'subject  matter'  does  in  fact  penuade  courU  to  err  *on  the 
tide  of  expansive  discovery/  it  should  be  eliminated,  and  that  is  the  course  recom- 
mended by  the  Committee."  !d,  at  627-28. 

134.  1979  Revised  Draft,  iupra  note  26,  at  1. 

135.  Id  at  3.4  (Advisory  Committee  proposed  Rule  26(f)).  The  ABA  Com- 
mittee  recommendation  is  somewhat  different.  That  Committee  recommended  that 
the  re<)uest  for  a  discovery  conference  include  "a  sUtement  of  the  issues  to  be  tried," 
and  that  the  court /'shall  enter  an  order  fixing  the  ittu€$"  subject,  of  coune,  to 
amendment  "[u]pon  a  showing  of  good  cause  .  .  .  ABA  CoMMrrm;  $upra  note  27, 
•t  4  (emphasis  added)  (proposed  new  Rule  26(c)).  The  difference  in  approach  is  that 
the  ABA  Committee  appears  to  propose  that  the  initial  discovery  conference  fix  the 
issues /or  triai  subject  to  amendment  for  "good  cause."  The  Advisory  Committee,  on 
the  other  hand,  proposes  only  that  the  issues  be  set  for  discovery  purpote$  at  the  initial 
conference,  leaving  issue  identification  for  trial  to  the  final  pretrial  conference,  as  is 
the  case  now. 

136.  See  note  128  iupra  and  accompanying  text. 

137.  See  text  accompanying  notes  122.26  $upra. 

138.  Oppenheimer  Fund,  Inc.  v.  Sanders.  98  S.  Ct.  2380.  2389  (1978).  quoted  at 
tcconpanying  note  116  $upra. 
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po6€8.  No  rule,  local  or  federal,  can  ensure  this  essential  element. 
But  a  rule  may  help  to  set  a  tone  for  both  bar  and  bench  to  follow. 

B.  Use  of  Discovery  Devices 

Several  of  the  discovery  devices  have  come  under  fire  as  being 
easily  subject  to  abuse.  Suggestions  have  also  been  made  that  these 
devices  can  be  rendered  more  efficient  and  economical  to  use.  Again, 
the  district  judges  have  been  experimenting. 

1.  Interrogatories 

The  use  of  interrogatories,  authorized  by  Rule  33,  has  received  a 
great  deal  of  attention.  The  Field  Survey  of  Federal  Pretrial  Dis- 
covery,  conducted  by  the  Project  for  Effective  Justice  of  Columbia 
University  Law  School  a  decade  and  a  half  ago,  found  that  interro- 
gatories were  thought  of  by  attorneys  as  the  discovery  device  most 
conducive  to  friction  between  parties.'**  The  Advisory  Committee 
and  the  ABA  Committee  have  noted  the  existence  of  discovery 
abuse  attributable  to  the  use  of  Rule  33  interrogatories.'** 

Many  district  courts  have  responded  to  this  situation  with  local 
requirements.  One  district  judge,  for  example,  has  let  it  be  known 
that  the  "use  of  interrogatories  is  not  allowed  until  other  means  have 
been  exhausted,  and  then  only  upon  good  cause  shown  to  the 
Court."'*'  Another  has  limited  the  scope  of  interrogatories.'"  Several 

139.  Rosenberg.  lupranoU  18,  at  490;  iwPiiLDSuiiviY.«upra  not*  9. 

140  The  Adviiory  Committee  reported  thtt  "[tjhere  is  general  agreement  that 
int«rro«atorief  .pawn  a  greater  percenUge  of  objectiont  and  motions  than  any  other 
discovery  device."  Fid.  R.  Civ.  P.  33»  Notet  of  Advisory  Committ«e  on  1970  Amend- 
ment  28  U.S.C.  app.  455  (1976).  In  1977.  the  ABA  Committee  tUt«d  that  "ln]o  single 
rule  was  perceived  by  the  Bar  at  large  ... «  engendering  more  ditcovery  abuse  than 
aule  33  on  interrogatories."  ABA  CoMMnrEi,  iupra  not*  27.  at  20  (CommenU  to 

proposed  Rule  33).  »*.    *  m  i      -  j 

141.   SuRVtY.  iupra  not*  31  (response  of  Ralph  A.  Cosenza.  Mrnut*  Clerk,  regard- 

ing  the  practice  of  Judge  Pollack  of  the  Southern  District  of  New  York). 

These  local  rules  limiting  the  acope  and  use  of  interrogatories  seem  to  be  mconsist- 

ent  with  the  express  language  of  Rule  26(a).  Rule  26(a)  instructs  that 

[pjarties  may  obuin  discovery  by.  one  or  more  of  the  following  methods: 
depositions  upon  oral  examination  or  writUn  questions;  written  interrogato. 
ries;  production  of  documenU  or  things  or  permission  to  enter  upon  land  or 
other  property,  for  inspection  and  other  purposes;  physical  and  mental  ex- 
aminations;  and  requesU  for  admission.  Unless  the  court  orders  otherwise 
under  subdivision  (c)  of  this  rule,  the  frequency  of  use  of  these  methods  is 
not  limited. 

Fid  R.  Civ.  P.  26(a)  (emphuis  added).  See  also  note  117  tuprtx, 

"l42.  A  sUndard  order  of  Judge  Williams  of  the  Northern  Distnct  of  California 
states  that 

(ilnterrogatories  shall  be  specifically  directed  to  (1)  secunng  the  names, 
location  and  probable  testimony  of  witnesses.  (2)  the  existence,  location  and 
general  description  of  relevant  documenU  and  other  physical  evidence,  and 
(3)  information  concerning  the  transaction(s)  upon  which  the  claims  for 
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district  courts  have  enacted  maximum  limits  on  the  number  of  inter- 
rogatories that  may  be  filed  without  special  court  permissionJ**  For 
example,  the  Middle  District  of  Florida  restricts  the  number  that 
may  be  served  by  any  party  upon  any  other  party  "at  one  time  or 
cumulatively"  to  no  "more  than  fifty  interrogatories  .  .  .  including 
all  parts  and  subparts."^"  The  Northern  District  of  Illinois  limits  the 
number  to  twenty,  but  counts  as  a  single  interrogatory  one  with  sub- 
parts that  "relate  directly  to  the  subject  matter  of  the  interroga- 
tory."^*^  A  few  judges  limit  a  party  to  twenty  interrogatories  including 
all  subparts.***  All  of  these  courts  and  judges  permit  additional  inter- 
rogatories on  motion  for  good  cause  shown.  As  Riile  33  provides  no 
limitation  in  number,  the  validity  of  such  local  rules  is  question- 
able. 

Several  districts  also  "prohibit  the  filing  of  mimeographed  or 
otherwise  duplicated  forms  of  'stock'  interrogatories  except  where  the 
nature  of  the  case  or  the  number  of  the  parties  makes  the  use  of  such 
forms  necessary  and  feasible.""^  On  the  other  hand,  a  few  districts 
allow  the  use  of  court-approved  uniform  interrogatories, to  be  "used 
only  if  it  is  appropriate  in  the  particular  case.""*  The  efficiency  ef- 
fected is  that  "[n]o  objection  to  the  form  or  substance"  may  be 

relief  are  b««d.  Brotdly  generalised,  boilerpltU  interrofttoriet  will  not  be 
permitted. 
Survey,  $upn  note  31. 

143.  See,  e.g.,  M.D.  Fla.  Gin.  R.  3.03(t);  N.D.  la.  Gin.  R.  9(2);  Survey,  iupra 
note  31  (sUndard  order  of  Judie  Turrentine  of  the  Southern  Diitrict  of  California; 
•Undard  instruction  of  Judge  Owens  of  the  Middle  Diatrict  of  Georfia;  standard  order 
of  Judge  McMillan  of  the  Western  District  of  North  Carolina;  practice  of  Judge  Bums 
of  the  District  of  Oregon,  as  indicated  by  the  response  of  Robert  M.  Christ,  Clerk; 
sUnding  order  of  Judge  Cahn  of  the  Eastern  District  of  Pennsylvania;  standard  letter 
instructions  of  Judge  Teitelbaum  of  the  Wastera  District  of  Pennsylvania). 

144.  M.D.  Fu.  Gen.  R.  3.03(a). 

145.  N.D.  III.  Gen.  R.  9(g).  Other  districU  also  follow  this  practice.  See  Survey, 
tuprn  note  31  (sUndard  order  of  Judge  Turrentine  of  the  Southern  District  of  Califor- 
nia; practice  of  Judge  Bums  of  the  District  of  Oregon,  according  to  the  response  of 
Robert  M.  Christ,  Clerk;  standing  order  of  Judge  Cahn  of  the  Eutem  District  of 
Pennsylvania). 

146.  See  Survey,  supra  note  31  (sUndard  instructions  of  Judge  Owens  of  the 
Middle  District  of  Gsorgia;  standard  order  of  Judge  McMillan  of  the  Western  District 
of  North  Carolina;  standard  letter  instructions  of  Judge  Teitelbaum  of  the  Wcttem 
District  of  Pennsylvania). 

147.  E.D.  III.  R.  10(b);  N.D.  Ind.  R.  8(b).  Judge  Owens  of  the  Middle  District 
of  Georgia,  who  limiU  parties  to  twenty  interrogatories— counting  parts  and  sub- 
parts— has  initructed  counsel:  "Form,  canned  interrogatories  in  excess  of  twenty  are 
not  usually  approved."  See  Survey.  $upn  note  31.  See  aUo  E.D.  Va.  R.  11(D)  (prohib- 
iting  such  interrogatories  unless  the  attorney  has  deleted  all  extranfous  matter  and 
certifies  that  he  hu  read  the  remaining  portions  and  has  a  good  faith  belief  that  the 
contents  are  pertinent  to  the  case). 

14«.  See,  e.g.,  D.  Ariz.  Civ.  R.  37(b)(1);  W.D.  Mo.  R.  20(D)(4);  E.D.  Pa.  R. 
Unterrogatories  Approved  for  Asking  in  Appropriate  Cases) (addendum  to  local  rules 
^    ler  letter  of  Dec.  7, 1966). 
:  Rlr"        D.  Arix.  Ctv.  R.  37(b)(2). 
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made  concerning  the  approved  interrogatory^**  unless  it  is  "not  within 
the  scope  of  permissible  discovery  in  the  particular  action."'" 

Efficiency  would  dictate  that  each  interrogatory  propounded  and 
the  answer  or  objection  thereto  be  typed  (or  otherwise  produced)  in 
close  proximity  to  each  other.  This  is  required  by  a  great  number  of 
districts.  But  they  differ  on  where  they  place  the  burden  of  conform- 
ity. Many  insist  that  the  party  propounding  the  interrogatory  leave 
a  space  immediately  following  the  interrogatory,  and  that  that  space 
be  sufficient  in  size  for  the  answer  or  objection."'  Others  require  that 
the  party  to  whom  the  interrogatories  have  been  propounded  quote 
the  interrogatory  immediately  before  each  answer  or  objection.*"  A 
few  place  the  initial  burden  on  the  interrogator  but  then  tell  the 
answerer  that,  if  the  space  left  is  insufficient,  the  answerer  must 
quote  the  interrogatory  immediately  prior  to  each  answer  or  objec- 
tion.*** 

Another  problem  concerns  a  practice  of  using  an  objection  to  a 
part  of  an  interrogatory  as  an  excuse  for  not  answering  the  remaining 
portion.  A  few  courts  have  addressed  this  problem  by  providing  that, 
if  an  objection  is  made  to  a  part  of  an  interrogatory,  the  respondent 
shall  answer  that  part  to  which  there  is  no  objection.'**  One  court 
requires  the  respondent  in  such  a  situation  to  certify  that  he  has 
answered  all  parts  of  the  interrogatory  that  he  does  not  consider 
objectionable.'** 

Although  neither  Federal  Rule  33  nor  Federal  Rule  37  imposes  a 
time  limit  on  the  use  of  a  motion  to  compel  an  answer  to  an  interroga- 
tory, several  districts  have  attempted  to  prevent  delays  in  answering 
interrogatories  by  imposing  such  time  limits.The  Southern  District 
of  California,  for  example,  has  provided  that  a  motion  to  compel  an 


150.  W.D.Mo.  R.  20(D)(4). 

151.  D.  Ariz.  Civ.  R.  37(b)(2).  Anothw  efficiency  mKhtniim  exiiU  m  the  Dii- 
trict  of  Arixoni,  where  the  rulet  provide  th«t  the  interrof  ttor  need  not  file  approved 
interrogitorie*  with  the  court  tt  the  time  of  tervice.  but  initead  need  file  only  a  notice 
of  the  identifyinf  numbert  of  the  tpproved  interrofttoriet  thtt  were  served,  D.  Ann. 
Civ.  R,  37(b)(3);  see  text  tccomptnyinf  noU  234  infra  (ditcuMion  of  filing  require- 

152.  See,  e.g.,  D.  Ar«.  Civ.  R.  37(t)(2);  M.D.  Pla.  R.  3.03(b);  N.D.  Ind,  R.  8(t); 
RD.  k  S.D.  Iowa  Civ.  R.  17(c);  D.  Kan.  R.  17(d);  D.N.H.R.  14(t)(l);  D.N.J.  Gen.  R. 
16;  N.D.  Ohio  Civ,  R.  3(d);  W.D.  Pa.  R.  4(b);  W.D.  Wash.  Civ.  R.  CR33(d)(l). 

153.  See,  e.g.,  D.  Alaska  Gen.  R.  8(D);  E.D.  k  W.D.  Awe.  R.  10;  E.D.  Cal.  Gen. 
R.  6(b);  N.D.  Cal.  Civ.  R.  230(1);  S.D.  Cal.  R.  6(c);  D.  Conn.  R.  21;  D.  Del.  R.  19; 

D.  D.C.  Civ.  R.  1-9(A);  E.D.  III.  R.  10(t);  N.D.  III.  Gen.  R.  9(c);  S.D.  Ind.  R.  12(t); 

E.  D.  La.  R.  3.12;  D.  Me.  R.  16(a);  D.  Mass.  R.  15(t)(2);  N.D.  Misa.  Civ.  R.  C.5;  D. 
Mont.  R.  8(e);  D.N.D.R.  IV(F)(4);  N.D.  Oku.  R.  10(c);  W.D.  Oku.  R.  9(c);  E.D.  Pa. 
R.  25(t);  D.R.IJI.  13(a);  W.D.  Tenn.  R.  9(f). 

154.  Set,  e.g.,  D.  Awz.  Civ.  R.  37(t)(4). 

165.  S.D.  Cal.  R.  6(c);  D.  Mass.  R,  15(c);  E.D.  Mich.  R.  XIV;  W.D.  Pa.  R.  4(c); 

r-n?i- -^-R-  13(c). 

t  Kl  L  156.  E.D.  Mich.  R.  XIV. 

531 


547 


19791  LOCAL  DISCOVERY  RULES  279 

anBwer  to  an  interrogatory  is  waived  if  not  filed  within  fifteen  dayn 
after  service  of  the  answer  or  objection.'"  The  District  of  Massachu- 
setts, in  addition,  provides  that,  if  the  court  grants  a  motion  to  com- 
pel an  answer,  the  answer  shall  be  filpd  within  fifteen  days  of  the 
order,  unless  the  court  otherwise  directs.'*  On  the  other  hand,  the 
Massachusetts  District  also  provides  a  method  for  an  automatic  ex- 
tension of  twenty  days  for  the  thirty-day  time  period  to  answer  inter- 
rogatories.  The  propounder  of  interrogatories  not  answered  in  time 
must  apply  to  the  clerk  of  the  court  for  a  Notice  of  Delinquency, 
which  the  clerk  is  to  send  to  the  respondent.  No  motion  to  compel 
answer  or  sanction  may  be  filed  for  twenty  days  thereafter. 

Three  districts  have  local  rules  concerning  the  duty  to  supple- 
ment  answers  given  to  interrogatories.  The  District  of  Delaware  pro- 
vides  that  "[a]ll  interrogatories  and  answers  thereto  shall  be  deemed 
to  be  continuing,  unless  otherwise  ordered  by  the  Court."'**  In  the 
District  of  Massachusetts,  if  a  response  to  an  interrogatory  is  com- 
plete when  made,  there  is  no  duty  to  supplement  it  without  a  court 
order."'  The  District  of  New  Hampshire  provides  that  there  is  a  duty 
to  supplement  only  an  interrogatory  that  seeks  information  concern- 
ing  the  identification  of  persons  with  knowledge  of  relevant  facts.'" 
All  three  local  rules  appear  to  be  more  restrictive  than  the  federal 
rule,'**  and  therefore  appear  to  be  of  doubtful  validity.*** 

Both  the  ABA  Committee  and  the  Advisory  Committee  have 
proposed  amendments  to  Federal  Rule  33  involving  interrogatories. 
The  ABA  Committee  suggests  that  Rule  33(a)  be  amended  to  limit 
to  thirty  the  number  of  interrogatories  that  one  party  may  serve  on 
another  party  without  a  court  order  "to  be  granted  upon  a  showing 
of  necessity  .  .  .  ."'•»  The  Committee  has  commented  that,  while  it 
had  considered  numerous  solutions  to  the  problems  with  interrogato- 
ries, it  had  "determined  that  an  initial  numerical  limitation  on  inter- 
rogatories filed  as  a  matter  of  right  was  the  soundest  approach  to 
limiting  interrogatory  abuse  and  to  enhancing  better  use  of  interroga- 
tories as  a  discovery  mechanism."'**  The  ABA  Committee  proposal 
includes  a  provision  that  "(e]ach  interrogatory  shall  consist  of  a 
single  question."'*^  The  Committee  would  make  an  exception,  how- 


ERIC 


157.  S.D.  Cm,  R.  3(c)(9). 

158.  D.  Mass.  R.  15(c). 

159.  D.  Mam.  R.  15(|). 

160.  D.  Del.  R.  19. 

161.  D.  Mam.  R.  13. 

162.  D.N.H.R.  14(e). 

163.  See  Fed.  R,  Cw.  P.  26(e). 

164.  See  notei  29.  117  iupra  snd  tccomptnyinf  text. 

165.  ABA  CoMMrmE,  tupra  note  27,  at  18. 

^   !66.  !d,  at  20  (Comraenta  to  proposed  Rule  33). 

-    "167.  !d.  tt  18  (propoeed  Rule  33(t)). 
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ever:  "[IJntorrogatoriw  inquiring  as  to  the  names  and  locations  of 
witnetiet  or  the  existence,  location  and  custodians  of  documents  or 
physical  evidence  [should]  each  be  construed  as  one  interrogatory. 
Greater  leniency  is  recommended  in  these  areas  because  they  are  well 
suited  to  non-abusive  exploration  by  interrogatory."*** 

The  Advisory  Committee  has  rejected  the  ABA  suggestions.  At 
first,  it  would  have  amended  Rule  33(a)  to  permit  each  district 
court,  by  the  action  of  a  majority  jof  its  judges,  to  limit  the  number 
of  interrogatories  that  may  be  used  by  a  party.  The  Advisory  Com- 
mittee noted  that  some  districts  now  impose  limitations  on  the  num- 
ber of  interrogatories  that  may  be  served  without  court  permission.*** 
It  stated  that  ether  districts  might  be  deterred  from  imposing  such 
limits  by  Federal  Rule  26(a),  which  makes  the  validity  of  such  local 
rules  doubtful  at  the  present  time."*  By  specifically  authorizing  a 
local  rule  in  this  regard,  the  Advisory  Committee  proposal,  if 
adopted,  would  have  removed  possible  objections  to  the  local  rules. 

The  Advisory  Committee,  however,  has  now  dropped  this  pro- 
posal. In  iU  1979  Revised  Preliminary  Draft,  there  is  no  authorization 
for  district  courU  to  limit  the  number  of  interrogatories,"*  thus  re- 
taining  the  present  system. 

The  proposed  revisions  of  Federal  Rule  33  have  also  addressed  a 
problem  that  has  apparently  received  no  attention  in  any  local  dis- 
trict court  rule  or  procedure.  Under  Federal  Rule  33,  a  party  respond- 
ing to  an  interrogatory  in  lieu  of  answering,  may  make  available  to 
the  proponent  business  materials  from  which  the  answer  may  be 
derived.  Although  the  Advisory  Committee  has  stated  that  "[a]  re- 
spondent may  not  impose  on  an  interrogating  party  a  mass  of  records 
as  to  which  research  is  feasible  only  for  one  familiar  with  the  rec- 
ords,"*" some  parties  have  used  the  business  records  option  to  force 
upon  the  interrogating  party  a  great  mass  of  unorganized  documents, 
sometimes  "all  of  their  records."*"  To  alleviate  this  problem,  both 


168.  W.  «t  20  (CommenU  to  proposed  Rule  33). 

lee.  1978  Piwrosso  Diurr.  iupra  note  26.  at  649  (Advboiy  Committw  NoU  to 
propoMd  «m«nd«d  Rult  33);  lee  note  143  $upra. 

170.  Fb).  R  Civ.  R  26(«)  tUi—,  "Unlew  the  court  ordert  otherwiie  under  eub. 
diviiion  (c)  of  thU  rule  [dealinf  with  pr9t«ctivi  orden),  the  frequency  of  u»e  of  theM 
[dUcovery]  methods  it  not  limited." 

171.  Set  1979  Revwid  Diurr,  supra  note  26.  at  13- U. 

172.  Fm.  R  Civ.  P.  33(c),  Notee  of  Advitoiy  Committee  on  1970  Amendment, 
28  U.S.C.  app!  467  (1976).         '  ^  ^  ,  _  , 

173.  1979  RivisEO  Draft.  $upn  note  26.  at  14  (Comment  to  proposed  Kule 
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the  Advisory  Committee  and  the  ABA  Committee  propose  adding  to 
Federal  Rule  33(c)  a  requirement  that  the  responding  party,  when 
turning  over  the  records  from  which  the  interrogating  party  is  to 
ascertain  the  answer,  not  only  is  to  "specify  the  records  from  which 
the  answer  may  be  derived,"  but  also  include  "sufficient  detail  as 
to  permit  the  interrogating  party  to  locate  and  to  identify  as  readily 
as  can  the  party  served  the  records  from  which  the  answer  may  be 
ascertained.""*  The  ABA  Committee  notes  that,  as  a  part  of  the 
answers  to  interrogatories,  the  specification  is  to  be  under  oathJ" 

While  this  change  will  do  no  harm  and  may  do  some  good,  two 
comments  are  wananted.  If  the  matter  addressed  has  been  a  problem 
of  general  application,  it  seems  strange  that 'no  district  court  has 
adopted  a  local  rule  on  the  point  and  that  the  Survey  discovered  no 
district  judge  who  had  included  the  point  in  a  standard  order,  in- 
struction, or  practice.  Second,  it  is  difficult  to  understand  why  trial 
judges,  upon  proper  motion  to  compel  answer  in  accordance  with  the 
current  requirement  of  Federal  Rule  33(c)— that  the  respondent  fur- 
nishing business  records  "specify  the  records  from  which  the  answer 
may  be  derived,"— do  not  order  "specification  [in]  .  .  .  sufficient 
detail"  for  the  interrogator  to  match  the  relevant  documents  to  the 
relevant  interrogatory.  Perhaps  a  specific  direction  will  lead  counsel 
to  expect,  and  judges  to  demand,  what  should  be  obvious. 

2,  Depositions 

The  local  rules  and  practices  concerning  depositions,  authorized 
by  Rule  30,  have  been  less  sweeping  than  local  rules  concerning  inter- 
rogatories. One  district  judge,  in  an  attempt  to  hold  down  the  cost  of 
discovery,  suggests  to  counsel  that  he  limit  deposition  "to  informa- 
tion needed  under  oath."*"  He  then  offers  the  following  advice; 
"Interview  even  hostile  witnesses  before  you  depose  them  and  then 
eliminate  possibly  unnecessary  questions  such  as  life  history  and 
names  of  all  relatives  since  your  client  is  paying  you  and  a  court 


33(c));  $et  ABA  CoMMrrm,  $upn  note  27,  at  20  (Comment  to  propoaed  Rule  33). 

1979  Rtvisro  Dratt,  $upra  note  26.  at  13-U  (propoeed  Rule  33(c))i  $ee  ABA 
CoMMnru,  supra  note  27.  at  19-20  (same)  (lubetAntially  identical  languafe). 

176.   See  ABA  Coumrm,  $upra  note  27.  at  21  (Comment  to  propoeed  Rule  33). 

176.  ffee  Survey,  $upra  note  31  (lUndard  initruction  of  Judge  Owens  of  the 
Middle  Diitrict  of  Georfia). 

Another  practice  that  could  influence  counsel  to  refrain  from  aiking  questions  of 
doubtful  relevance  is  the  requirement  of  many  judges  that  counsel  offering  a  deposition 
at  trial  excise  all  irrelevant  portions.  See,  e.g.,  E.D.  Va.  R.  21(E),  (F);  SimvEY.  supra 
note  31  (sUnding  orders  of  Judges  Schnacke  and  Williams  of  the  Northern  District  of 
California;  sUndard  pretrial  order  of  Judgsa  Guy.  Kaess.  and  Joiner  of  the  Eastern 
District  of  Michigan;  standing  order  of  Judge  Alaop  of  the  District  of  MinnesoU; 
.-♦•nding  order  of  Judge  Walinski  of  the  Northtm  DUtrict  of  Ohio;  standing  order  of 
r  ^  tern  Division  of  the  Southern  District  of  Ohio). 
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and  consideration  will  be  ^^f"  ^^^^^^^^^^^^^^^^  the  requirement  im- 

Several  districts  have,  in  add  tion,  „      j^g^  of  the 
p,^byF«ieralRule30(b)ta^^^^^^^^^^ 

taking  of  a  deposition.  Some  require  ^  district  re- 

miles  away."»  inconvenience  caused  to  a  non- 

Two  courts,  concerned  about  tne  of  a 

resident  party  forced  to  '^^f^n^M'  ^-^^^^^^ 
deposition,  have  promulgated  a  gen*/*^!!^^^^^^^^^        j„  this  District 

pSiff  may  reasonably  be  fl^^Jj}::i^^\?^Z^SAle  District  of 
during  the  discovery  "tages  of  the  case^  In  t  ^^^^ 
Florida,  a  "non-resident  defendantwho  intends  p 

son  at  trial  may  '^'^^^''^^^  ^'t^X  v^t'^ri  a  week  prior  to  trial 
during  the  discovery  »t«ge»  of  the^^^^^^^^^^^ 

as  the  circumstances  seem  to  suggest.  Any  ^^^^^^^ 
..ay  be  deposed  as  a  -^^erS  t  of  R^^^^^^^^^  nonresident 
Rule.."*  Thus  in  ^^e  North«n  D^^^^^^^^^  nonresident  defendant  who 
defendant,  and  in  Middle  Flo'^""  ""^  "  ^al  and  any  nonresident 
does  not  intend  to  appear     P*"°"  J'' '^e  jep^^  in  ^^e  district 

plaintiff  beyond  ^^^fi^^^S^^^^ked^^^^^^^  - 
where  suit  is  brought  oniy  if  subp^nae  ^^^^^^^^  .^^^^ 

.  '  ^1  uundtrd  initmction  of  Judge  Oweni  of  the 

177    See  SURV«Y»  iupra  not*  31  (•Unatra  mivru 

r  rS'^rjitsrd  r   or  u^.  th.  d.po..>on  or . 

Chief  JudS^fo;  of  the  Middle  District  of  Pcnn.ylv.n,..  p.r..  4.2). 

180.  D.D.C.Civ.R.l-16(b).  3  04(d).  The  Northern  Di.trict 

181.  N.D.  Fi>.  GIN.  R.  8(B);  ^^^^hern  District  of  Florida, 
define. ■W.re.ident;...per«.n who  SUt*  of 
The  Middle  Diitrict  definei  "non-resident   m  one 

"^""iM.  M.D.  Fi>.  GKN.  R.  3.M(d).  ^  g^g,.  ^.d.  Fi>.  GtN. 

183.  The  correiponding  loctl  rulei  »re  jn.u.  ri^ 

R.3.04{'d).  „  ^    o  .rMi 

184.  See  Fed.  R.  Civ.  P.  ^(d). 


ERIC 


535 


551 


1979]  LOCAL  DISCOVERY  RULES  283 

be  directly  contrary  to  Federal  Rules  30(a)  and  (b)^«  and  37(d)»»"  and 
are  of  questionable  validity.^ 

Two  other  solicitous  courts  provide  for  payment  of  expenses 
when  a  deposition  is  to  be  taken  at  a  distant  place.  One  provides  that, 
if  a  deposition  is  to  be  taken  more  than- 160  miles  from  the  federal 
courthouac,^  the  court  "may  provide''  in  a  protective  order  that  the 
party  noticing  the  deposition  pay  the  expenses  of  attending,  includ- 
ing the  reasonable  fees  of  one  attorney  for  the  adverse  partyj**  The 
other  provides  that,  if  a  deposition  that  will  be  used  at  trial  is  taken 
outside  the  division  of  the  court  in  which  the  action  is  pending,  the 
party  noticing  the  deposition  "shall .  .  .  prepay  or  secure  the  cost  of 
travel"  of  one  opposing  counsel  to  the  place  of  deposition  and  re- 
tumJ»  Although  a  court  may  have  the  power  to  issue  such  an  order 
in  an  individual  case,  acting  under  its  authority  to  iuue  a  protective 
order,***  it  appears  to  be  beyond  the  court's  power  to  exact  such  a 
price  as  an  ordinary  matter  in  every  case.  The  protective  order  rule 
contemplates  that  the  court  weigh  the  respective  hardships  in  each 
individual  case  and  place  at  least  the  initial  burden  on  the  person 
seeking  the  protective  order.  These  local  rules  make  the  protective 
order  the  norm,  with  the  burden  of  its  non-application  on  the  party 
seeking  discovery.  For  that  reason,  these  rules  are  of  doubtful  valid- 
ity. 

The  most  frequently  adopted  rule  regarding  depositions  concerns 


185.  Th«  riI*VAnt  portion*  of  Rul*  30  vUU: 

MUt  commvncemtnt  of  th«  action,  any  party  may  taka  the  taatimony  of  any 
person,  includinf  a  party,  by  depoaition  upon  oral  axamination.  .  .  .  The 
attendanct  of  witneaaea  may  be  compelltd  by  subpoena  aa  provided  in  Rule 
45. 

Fed.  R.  Civ.  P.  30(a). 

A  party  dwirinf  to  take  the  depoaition  of  any  perton  upon  oral  examina- 
tion shall  five  reasonable  notice  in  writing  to  every  other  party  to  the  action. 
The  notice  shall  sUte  the  time  and  place  for  Ukinf  the  depoaition  and  the 
name  and  address  of  each  person  to  be  examined,  if  known,  and,  if  the  name 
is  not  known,  a  genera!  description  sufficient  to  identify  him  or  the  particular 
class  or  group  to  which  ha  belongs.  If  a  subpoena  duces  tacum  is  to  be  aerved 
on  the  person  to  be  examined,  the  designation  of  the  material  to  be  pro* 
duced  as  aet  forth  in  the  subpoena  shall  be  attached  to  or  included  in  the 
notice. 

Fk>.  R.  Civ.  P.  30(b)(1). 

186.  Federal  Rule  37(d)  provides  that  if  a  party  fails  to  appear  before  the  officer 
who  is  to  Uks  his  depoaition,  after  being  aervad  with  a  proper  notice,  the  court  in  which 
the  action  is  pending  on  motion  msy  Uke  facU  to  be  esUblished  as  presented  by  the 
adverse  party,  refuse  the  delinquent  party  the  privilege  of  supporting  certain  claims 
or  defenses,  strike  out  all  or  any  part  of  any  pleading  of  that  party,  dismiss  the  action 
or  proceeding  or  any  part  thereof,  or  enter  a  judgment  by  default  against  that  party. 
Fm).  R.  Civ.  P.  37(d). 

187.  See  notaa  29  4  117  supra, 

188.  N.D.  III.  Civ.  R.  4(a).  For  a  similar  provision  for  depositions  mora  than  100 
miles  from  the  courthouse,  see  S.D.N.Y.  Civ.  R.  6(a). 

189.  E.D.  Va.  R.  21(B)*(C).  CerUin  limiU  art  placad  on  those  expenses  snd  fees. 

190.  Fed.  R- Civ.  P.  28(c). 
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whether  a  deposition  filed  in  court  i«  open  for  all  to  Bee  and,  if  not, 
who  njay  open  it.  Federal  Rule  30(f)  now  providei  that  when  a  deposi- 
tion is  transcribed,*"  the  officer  before  whom  the  deposition  was 
taken  is  to  certify  it,  "then  securely  seal  the  deposition  in  an  enve- 
lope"  and  file  it  or  mail  it  to  the  clerk  for  filing  in  the  court  where 
the  action  is  pending.  The  Federal  Rule  makes  no  mention  of  unseal- 
ing. A  few  district  courts  provide  that,  when  the  sealed  deposition  is 
filed,  it  shall  be  opened  by  the  clerk.***  Most  provide  that  it  shall 
remain  sealed.  A  few  then  sUte  that  to  open  the  seal  requires  an  order 
of  court  or  a  stipulation  of  the  parties.'"  The  vast  majority  provide 
that  the  seal  shall  be  opened  upon  request  of  any  counsel  in  the 
case.*** 

The  Advis<»y  Committee  and  the  ABA  Committee  made  no  rec- 
ommendations on  the  matters  covered  by  these  local  rules.  They 
have,  however,  proposed  certain  amendments  to  the  deposition  rules 
that  should  make  depositions  somewhat  less  expensive.  Their  propos- 
als would  authorize  the  taking  of  a  deposition  by  other  than  steno- 
graphic means,  but  the  Advisory  Committee  will  require  either  a 
stipulation  or  a  court  order  upon  motion.***  Taking  a  deposition  by 
telephone  would  be  authorized.***  But  the  deposition,  if  transcribed, 
would  still  need  to  be  filed  at  that  time."' 

3.  Rtqu€$t$  for  Production 

A  few  local  rules  and  individual  judge  practices  address  problems 
with  requests  for  production  under  Federal  Rule  34.  A  few  discourage 

191.  Ph).  R  Civ.  P.  30(c)  providt*  tlut  a  depotition  ihtll  bt  trtiwcribtd  "if 
rtquetUd  by  oiw  <rf  tht  pwtiii .  .  . 

192.  See,  e.g.,  N.D.  k  S.D.  Iowa  Civ.  R.  17(A);  E.D.  U.  R.  7;  D.  Mi.  R,  K(b); 
D.  MoKT.  R  8<c);  N.D.  Ohio  Civ.  R  «(b);  D.RLR  U(b). 

193.  See,  e.g.,  D.  Idaho  R  17;  D.  Niv.  Civ.  R.  17(A)6.  C/.  D.  Aloka  Gin.  R 
8<A)(oi>eiMd  by  ord«  <rf  court  or  "upon  rtquiit  of  countel  for  eithtr  party"). 

194.  See,  e.g.,  N.D.  Ga.  R.  210;  E.D.  lo.  R  16;  D.  Mass.  R  14. 

196.  1979  Rivis«>  DsArr,  tupra  aoU  26,  at  7  (propoiad  amendmtnt  to  Fedaral 
Ru!a  30<b)(4)).  Th«  ABA  CommitUa  propoaaa  that  non-atenofraphic  Uking  of  a  depo- 
iiUoo  be  pennittad  aolely  upon  notica  to  that  afftct  in  tha  notice  of  the  depoaition.  Stt 
ABA  CoMJirmK,  #upm  noU  27,  at  1044.  Whila  tha  Adviaoiy  Committea  at  firat 
acre«i.  #ee  1978  Pnofoaso  Dsajt,  lupro  nota  26.  at  640.  it  haa  pulled  back,  itatini  that 
it  "ii  not  aatiaTted  that  a  caaa  haa  been  mada  for  a  reveraal  of  preaent  practict."  1979 
FUvnio  D«AfT,  iupnx  noia  26,  at  10  (Adviaory  Coromittea  Nota  to  propoaed  new  Fed- 
eral Rult  30(b)(4));  lee  lU  at  7.  Yat.  tha  Committea  would  explicitly  authorite  elac- 
tionic  recofdinf  of  dapoaitlona  by  atipulation  or  order  to  encourap  iu  uta  ao  that 
"greater  eiparience"  mif  ht  bt  gained.  I<L 

196.  W.  (Rula  30(b)(1)).  ^  . 

197.  Tha  ABA  Committea  urged  that  the  preaent  filing  rtqulrtment  for  depoai- 
tiona  bt  changad  ao  that  thay  would  need  to  ba  filed  only  whan  uaed  in  a  court 
proceeding,  unleae  tha  court  otharwiaa  dirtcU.  Set  ABA  Coioirmt.  tupra  noU  CT.  at 
1.  16.  17  (propoaad  tmendmenU  to  Federal  Rulaa  6(d).  30(0.  31(b)).  Tha  Advrtocy 
Committ**  criginally  concurred  m  far  aa  oral  depoaitiona  were  concerned.  See  1^78 
PnoroasD  Diaft,  jwpre  note  26,  at  642  (propoaed  amendment  to  Rula  31(b)).  Without 
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formal  requests,  urging  counsel  to  use  informal  letters**"  or  to  meet 
informally  soon  after  the  commencement  of  the  action  and  exchange 
documents  for  purposes  of  inspection  and  copyingJ»«  One  court  sug- 
gests  that  a  response  to  a  request  for  production  shall  reproduce  each 
request  immediately  before  the  response  thereto.**  Two  others  re- 
quire that,  when  a  response  to  a  request  for  production  contains  an 
objection,  it  must  also  contain  a  certification  that  the  objector  has 
complied  with  the  request  to  the  extent  that  it  is  not  considered 
objectionable    One  court,  in  an  apparent  attempt  to  speed  discov- 
ery,  requires  that  within  fifteen  days  of  receipt  of  a  request  for  pro- 
duction,  a  party  who  intends  to  object  to  all  or  part  of  that  request 
must  file,  presumably  in  court,  a  notice  of  intention  to  object  to  all 
or  part  of  the  request.*"  A  failure  to  file  the  notice  "will  constitute  a 
waiver  of  the  privilege  of  objecting."**  This  Rule  cuts  the  time  limit 
provided  by  Federal  Rule  34  by  as  much  as  one-half.»<  Moreover,  by 
requiring  filing  in  court  by  the  objector,  it  returns  to  the  structure 
abandoned  by  the  1970  amendments.**  For  these  reasons,  this  local 
rule  appears  to  be  invalid. 

Again,  the  Advisory  Committee  and  the  ABA  Committee  have 
addressed  none  of  these  concerns.  But  they  do  urge  one  amendment 
to  Federal  Rule  34.  Addressing  what  it  called  the  "reprehensible  prac 
tice  [of] .  .  .  the  deliberate  attempt  by  a  producing  party  to  burden 
discovery  with  volume  or  disarray,"  the  ABA  Committee  noted  that 
"(ijt  is  apparently  not  rare  for  parties  deliberately  to  mix  critical 
documents  with  others  in  the  hope  of  obscuring  significance."** 
Thus,  both  the  ABA  Committee  and  the  Advisory  Committee  recom- 
mend the  addition  of  the  following  to  Federal  Rule  34  (in  the  words 
of  the  Advisory  Committee  proposal):  "A  party  who  produces  docu- 
ments for  inspection  shall  produce  them  as  they  are  kept  in  the  usual 

comment,  the  1979  vcwion  dropped  all  mention  of  filinf  depoeitioni.  thui  reUininf  the 
pretent  requirement.  See  1979  R«vmD  Diurr.  supra  note  26.  at  8. 

196.  See,  e  g,,  SimviY,  $upra  note  3i  (practice  of  Judge  Polltck  of  the  Southern 
District  of  New  York,  m  indicated  by  the  reiponie  of  lUIph  A.  CoMnwi.  Minute  Clerk). 
The  gAin  in  efficiency  yielded  by  um  of  this  local  rule  is  not  tpptrent. 

199.  See,  e  g,,  id.  (Notice  to  Counsel  of  Judfe  Nelson  of  the  Central  District  of 
Cslifomia.). 

200.  N.D.Cal.  Civ.  R.  230(2). 

201.  S.D.  Cal.  R.  6(c);  E.D.  Mich.  R.  XIV. 

202.  W.D.Mo.R.  28. 

203.  W. 

204.  Fed.  R.  Civ.  P.  34(b)  provides  30  dtys  in  which  to  object  and  in  certain 
circumstances  45  days. 

206.  A  purjXJte  of  the  1970  amendment  to  rule  34  was  *'to  have  the  rule  operate 
extrajudicially/*  since  the  "extrajudicial  procedure  ...  has  the  potential  of  saving 

court  time  Fid,  R.  Civ,  P.  34(a).  Notes  of  Advisory  Comiiiiiiee  on  1970  Amend- 

ment,  28  U.S.C.  app.  458  (1976). 

206.  ABA  CoMMrmtt.  supra  note  27.  at  22  (Comment  to  propoaed  amended  Rule 
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course  of  business  or  shall  organize  and  label  them  to  correspond 
with  the  categories  in  the  request."*' 

A  more  significant  proposal  is  being  considered  by  the  Second 
Circuit  Commission  on  the  Reduction  of  Burdens  and  Costs  in  Civil 
Litigation."*  The  Commission,  concerned  about  the  cost  of  producing 
large  masses  of  documents,*^  has  proposed  that  the  district  courts 
each  adopt  a  local  rule  which  would  allow  the  discovering  party  to 
proceed  under  one  of  two  options.'^  Option  1  would  require  the  dis- 
coveree,  in  response  to  a  request,  to  divulge  the  location  of  relevant 
files,  identify  individuals  knowledgeable  as  to  the  organization  and 
maintenance  of  those  files,  and  supply  a  description  of  the  categories 
of  documents  at  each  location.  Provision  is  made  for  a  master  or 
magistrate  to  interview  or  depose  file  personnel  or  even  to  conduct  an 
inspection  of  the  files  himself.  The  discovering  party  would  be  re- 
quired to  give  notice  of  the  sequence  of  proposed  inspection  of  the 
documents  to  permit  the  discoveree  an  initial  review  for  privileged  or 
other  confidential  materials.  Option  2  is  simply  to  proceed  as  is  now 


207.  1979  RsviWD  DiurT,  iupra  note  26,  at  16. 

208.  Set  S«€ond  Circuit  CommiMion  on  the  Reduction  of  Burdens  and  Coata  in 
Civil  Litigation.  Propoa«d  Local  Rule  34  (Apr.  10.  1978)  (unpubliahed  draft  and  com- 
menUry)  (hertinafttr  cited  aa  Second  Circuit  Draft]. 

209.  The  Second  Circuit  Commiaaion  atatea. 

1.  In  any  aubaUntial  caat.  if  the  lawyers  do  their  joba.  virtually  all 
documenU  relating  to  the  aubject  mattera  of  the  case  will  be  produced.  But 
to  get  to  that  aUge  often  requires  an  extraordinarily  and  unnecessarily  ex* 
penaive  proceaa  of  voluminoua.  deUiled  requesU,  almoat  equally  voluminoua 
and  detailed  objections,  extensive  motion  practice,  hearings  before  the  mag- 
iatrate  or  the  court  or  both,  and  quite  possibly  a  series  of  depositions. 

2.  After  those  expenses  have  been  incurred  and  orders  to  produce  have 
been  issued,  the  party  seeking  production  ssaumes  the  not  inconsiderable 
risk  thst  documenU  he  reslly  wsnta— the  dsmaging  documenta— will  not  be 
produced.  The  burden  of  the  initial  file  search  of  course  falls  on  the  opposing 
party,  but  he  haa  the  opportunity  to  review  files  sgainat  specifically  worded 
requests  and  thua  to  "conatrue"  those  requeata  in  a  manner  which  will  avoid 
the  production  of  damaging  materiala. 

3.  Aware  of  thia  risk,  the  party  seeking  production  will  tend  to  draft  his 
request  broadly,  which  resulU  in  hts  calling  for  large  volumes  of  materiala 
ha  does  not  really  want.  In  most  insUnces  he  will  receive  precisely  such 
msterisls— possibly  tons  of  worthless  paper— which  the  party  making  pro- 
duction haa  conaiderable  incentive  to  give  him.  That  ia  so.  because  the  larger 
the  volume  of  paper  produced,  no  matter  how  innocuoua.  the  stronger  v.'iW 
be  the  grounds,  aa  a  practical  matUr,  for  opposing  any  further  document 
requests. 

4.  In  a  large  document  case,  the  amount  of  work  done  by  the  party 
receiving  production— in  reviewing  and  understanding  the  materiala  pro- 
duced—may not  be  aignificantly  leaa  than  the  amount  of  work  done  by  the 
party  making  production.  In  effect,  the  ayatem  occaaiona  a  large  duplication 
of  expanse  which  .  .  .  may  well  be  unnecessary. 


O    cond  Circuit  Draft,  tupn  note  20S| 
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provided  by  Federal  Rule  34,  except  that  the  court,  in  ruling  on 
objections,  must  take  into  account  that  the  discoverer  has  elected  not 
to  assume  the  burden  and  expense  of  the  file  search,  preferring  to 
delegate  that  onus  to  the  discovered. 

Under  Option  1,  the  inordinate  expense  attending  the  legal  pro- 
fession's version  of  German  chess*"  appears  to  be  effectively  elimi- 
nated in  the  area  of  drafting  and  litigating,  detailed  document  re- 
quests  and  objections.  The  Commission's  answer  to  the  argument 
that  Option  1  enables  the  discoveror  to  view  greater  numbers  of  irrele- 
vant documents  and  is  therefore  a  greater  invasion  of  privacy  is  a 
pragmatic  one:  the  present  system  already  "generates  production  of 
huge  quantities  of  irrelevant  materials."*'*  The  theory  is  that  under 
Option  1,  the  discoveror,  being  better  informed,  is  likely  to  be  more 
selective,  the  more  so  since  he  performs  his  own  file  search  rather 
than  relying  on  documents  selected  by  his  adversary.  The  Commis- 
sion counters  the  argument  that  Option  2  is  virtually  forced  upon 
plaintiffs  who  lack  the  resources  to  cope  with  massive  corporate 
files*"  with  the  obvious  fact  that  Option  2  is  in  any  event  no  more 
burdensome  than  the  limited  procedures  now  available  under  Rule 
34.*" 

The  Commission's  proposal  is  a  thoughtful  and  realistic  attempt 
to  deal  with  a  discovery  procedure  that,  even  if  not  abused,  subjects 
the  parties  to  inordinate  expenditures  of  time  and  money.  But  it  is 
designed  for  the  big  or  complex  case  and  should  be  so  limited.  In 
relatively  simple  litigation,  a  party  should  not  have  carte  blanche 
under  Option  1  to  roam  about  his  opponent's  files.  This  procedure 
should  be  made  a  part  of  local  rules  that  are  applicable  only  to  big 
or  complex  cases,  a  precedent  that  the  Northern  District  of  Ohio  has 
already  set.*'*  Whether  or  not  that  is  done,  the  rule  can  and  should 
operate  only  under  the  close  supervision  of  a  magistrate  or  master, 
as  the  Commission's  draft  would  propose,  or  through  early  discovery 
conferences  as  visualized  in  the  proposed  revisions  to  Federal  Rule 
'    26*"  and  in  the  Manual  for  Complex  Litigation}^^ 

21L  German  chew— Kriegipiel— it  a  variant  of  chew  in  which  a  player  sees 
only  his  own  pieces  and  must  deduce  the  position  of  the  opponent's  forces  as  the 
referee  removes  captured  pieces  from  the  board. 

212.  Second  Circuit  Draft»  supra  note  208»  at  10. 

213.  The  Commission  notes,  "This  argument  might  have  had  some  appeal  in 
1946;  it  does  not  now."  Id.  at  9. 

214.  Indeed,  those  presently  able  to  utilire  the  current  system  of  document  pro- 
duction successfully  can  only  be  aided  by  the  proposed  local  rule.  The  local  rule  gives 
the  plaintiff  with  limited  resources  who  elecU  Option  1  the  ability  to  control  the 
amount  of  documentation  he  reviews,  and  provides  him  a  better  idea  of  what  his 
opponent  possesses  than  he  would  be  able  to  form  under  the  present  system. 

215.  Set  text  accompanying  notes  122*26  supra, 
Q      216.  Set  text  accompanying  notes  1O1*Q0  supra. 


217«  Set  text  accompanying  note  IIS supi 
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A.   Requests  for  Admissions 

The  Federal  Rule  36  requests  for  admissions  procedure  seems  to 
be  working  well.  Neither  the  Advisory  Committee  nor  the  ABA  Com- 
mittee proposed  any  change  in  Federal  Rule  36  and  the  local  rules 
address  only  two  pointSv  One  is  a  requirement  that  the  person  re- 
si)onding  to  a  request  quote  the  request  immediately  before  the  re- 
sponse."* Some  districts  require  that  the  propounder  of  the  request 
leave  sufficient  room  for  a  response."*  Secondly,  two  districts  require 
that  when  a  response  to  a  request  for  admission  contains  an  objection, 
the  response  must  also  contain  a  certification  that  the  objector  an- 
swered the  request  to  the  extent  not  considered  objectionable."* 

5.  Physical  or  Mental  Examinations 

Unlike  other  federal  discovery  rules,"*  Federal  Rule  35,  which 
provides  for  orders  for  physical  and  mental  examinations,  requires  a 
motion  and  a  showing  of  good  cause.  Although  the  Advisory  Commit- 
tee Note  to  the  current  version  of  Rule  35  contains  some  implication 
that  parties  should  agree  on  the  examination  without  the  need  to 
invoke  judicial  intervention,^  only  one  local  rule  encourages  this, 
and  then  only  indirectly.  The  Northern  District  of  Mississippi  pro- 
vides that  every  motion  for  such  an  examination  not  accompanied  by 
a  consent  order  must  be  accompanied  by  an  affidavit  of  movant's 
counsel  stating  that  efforts  to  reach  an  agreement  were  unsuccess- 
ful."* This  device  is  a  small  step  in  the  direction  of  saving  court  time. 

Neither  the  Advisory  Committee  nor  the  ABA  Committee  ad- 
dressed this  rule. 

6.  Filing  Requirements 

As  originally  promulgated  in  1938,  the  Federal  Rules  did  not 


21S.  See,  e.g.,  D,  Alaska  Gen.  R.  d(E):  E.D.  &  W.D.  Awe.  R.  10;  CD.  Cal.  R. 
6(c);  N.D.  Cal.  Civ.  R.  230(3);  S.D.  Cal.  R.  6(c);  D.D.C.  Civ.  R.  1.9(A);  D.  Mi.  R. 
16(i);  D.N.D.R.  IV(F)(4);  N.D.  Okla.  R.  10(c);  W.D.  Okla.  R.  9(c). 

219.  See,  eg.,  D.  Awz.  Civ.  R.  37(t)(2);  D.N.H.R.  U(t)(l);  D.N.J.  Gin.  R.  16; 
N.D.  Ohio  Civ.  R.  3(d). 

220.  S.D.Cal.  R.  6(d);  E.D.  Mich.  R.  XIV. 

221.  Tht  only  other  ru!i  exACtinf  auch  a  requirement  u  that  relating  to  the 
taking  of  depotitiona  before  the  commencement  of  an  action  or  pending  an  appeal. 
Fio.  R.  Crv.  P.  27. 

222.  The  Adviaoiy  Committee  Nota  aaya,  "Examinationa  are  veiy  frequently 
made  by  agreement  and  lometimea  before  the  party  examined  hat  an  attorney.  Tha 
courta  have  uniformly  ordered  that  reporta  be  aupplied  [however], .  .  .  and  [the  new 
proviaion  specifically  allowing  examination  by  agreement]  appears  bett  to  fill  tht 
technical  gap  in  the  (pre-amendment)  rule."  Fid.  R.  Civ.  P.  35(b)(3),  Notes  of  Advi- 
ioiy  Committe«  on  1970  Amendment,  2S  U.S.C.  app.  469  (1976). 

223.  N.D.  MiM.  Civ.  R.  C-2.  Of  course,  other  local  rules  requiring  attempta  to 
reach  agreem&nt  before  discovery  motiona  are  filed  would  accompliah  the  same  result 
if  applied  to  Rule  35  motions.  See  notes  52*54  tupm  and  accompanying  text. 
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require  the  filing  in  court  of  all  discovery  papers.  Depositions,  when 
transcribed,"*  were  to  be  filed,»  as  were  notices  of  depositions  and 
motions  concerning  discovery.*^  There  was  no  requirement,  however, 
to  file  interrogatories,  answers  to  interrpgatories,  requesU  for  admis' 
sion  or  responses  to  such  requesU.  The  general  filing  requirement  of 
Federal  Rule  5(d)  extended  only  to  "papers .  .  .  required  to  be  served 
upon  a  party  .  .  .  ."a'  As  Federal  Rule  5(a)  did  not  require  that 
discovery  papers  be  served,  it  was  at  least  arguable  that  the  filing 
requirement  of  Federal  Rule  5(d)  did  not  apply  « In  1970,  however. 
Federal  Rule  5(a)  was  amended  to  extend  service  requirements  to 
"every  paper  relating  to  discovery  required  to  be  served  upon  a  party 
unless  the  court  otherwise  orders  ,  ,  .  Thus,  the  filing  require- 
ment  of  Federal  Rule  5(d)  was  brought  into  play. 

The  filing  requirement  has  proven  to  be  quite  onerous  to  district 
court  clerks'  offices  and  an  item  of  significant  expense  for  counsel. 
These  filed  papers  have  little  application  in  resolving  matters  at  trial, 
since  only  a  small  fraction  of  civil  cases  that  go  through  discovery  are 
actually  tried.  Moreover,  discovery  disputes  seldom  arise,  as  evi- 
denced  by  the  fact  that  certain  important  papers— motions  to  compel 
and  for  protective  orders,  for  example— are  not  filed  in  every  case, 
and  when  filed  often  address  only  specific  matters  within  a  particular 
discovery  request.  Thus,  most  filings  of  discovery  documents  serve, 
at  best,  only  the  limited  purpose  of  furnishing  a  relatively  official 
copy  of  the  documenU  should  a  question  arise  as  to  authenticity. 

Some  district  courts  insist  that  counsel  carry  out  the  literal  re- 
quirement of  Federal  Rule  5  that  all  papers  relating  to  discovery  be 
filed.»»  Two  districts  even  prohibit  the  parties  from  stipulating  that 

224.  Fed.  R.  Civ.  P.  30(c)(1938)  provided  that  a  deposition  "•hall  be  Uken  steno. 
raphically  and  trajiKribed  unleM  the  parties  arree  otherwise."  The  1970  amendment/i 
changed  this  to  require  transcription  only  if  one  of  the  parties  so  requested. 

225.  Fed.  R.  Civ.  P.  30(f)  (1938). 

226.  FED.R.Civ.P.6{a),(d)(1938). 

227.  Fed.  R.  Civ.  P.  6(d)(1938). 

228.  The  contrary  was  also  arguable,  as  Federal  Rules  33  and  36  did  require 
service  of  interrogatories  and  requesU  for  admissions  and  responses  thereto  Fej)  R 
Civ.  P.  33.  36  (1938). 

229.  The  purpose  apparently  was  to  ensure  that  in  a  multiple-party  case  discov- 
ery papers  between  two  of  the  parties  were  served  on  all  parties.  No  attention  K^emed 
to  be  given  to  the  impact  this  would  have  on  filing.  See  Fid.  R  Civ.  P.  6(a),  Notes  of 
Advisory  Committee  on  1970  Amendment,  28  U.S.C.  app.  401  (1976). 

230.  See,  e.f.,  D.N.H.R.  14;  D.N J.R.  16(C);  S.D.N.Y.  Gen.  R.  6(c).  D.  Auska 
Gen.  R.  8(C),  not  only  insisU  that  interrogatories  and  answers  be  filed,  but  sUtes 
further  that  "[aJII  documenU,  photographs,  maps  or  diagrams  atUched  to  such  inter- 
rogatories or  answers  shall  likewise  be  filed  with  the  Clerk."  D.  Auska  Gen.  R.  8(B) 
also  provides  that  depositions  shall  be  lodged  and  not  filed  with  the  Clerk  and  "shall 
be  kept  separately  [from  the  file  folderj  and  noted  in  the  docket  of  the  case.**  This 
"lie  is  apparently  to  help  preserve  the  secrecy  of  the  deposition,  tee  D.  Auijka  Gin. 

8(A),  and  not  for  any  rtason  of  efficiency. 

«  '  ,  542 
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a  transcribed  deposition  not  be  filed.**'  The  Northern  District  of  Illi- 
nois provides  a  sanction  for  failure  to  file:  the  use  of  an  unfiled  deposi- 
tion "for  any  purpose"  is  barred.*'*' 

Other  districts,  by  contrast,  have  attempted  to  ameliorate  the 
requirements  of  Federal  Rule  5(d).  Two  districts  provide  that  interro- 
gatories and  answers  thereto  shall  not  be  filed  except  where  they 
become  the  subject  of  court  consideration  through  a  motion  to  compel 
answer,  or  presumably,  a  motion  to  protect.***  And  two  other  districts 
provide  that  interrogatories  shall  not  be  filed  when  served  but  that 
the  respondent  shall  file  the  interrogatories  along  with  the  respon- 


The  District  of  Puerto  Rico  supplies  an  interesting  example  of 
the  problems  encountered  by  a  district  court  desiring  to  stay  within 
the  letter  of  the  Federal  Rules  even  when  a  different  approach  is 
called  for.  Its  local  rule  10  provides  that  '^unless  expressly  required 
by  the  Federal  Rules  of  Civil  Procedure,  papers  relating  to  any  dis- 
covery proceedings  need  not  be  filed  with  the  Court."***  Since  Federal 
Rule  5(d)  provides  that  all  papers  relating  to  discovery  shall  be  filed, 
the  ''unless"  clause  would  seem  to  nullify  the  rest  of  the  sentence. 
Moreover,  another  portion  of  Puerto  Rico's  local  rule  10  makes  it  clear 
that  the  filing  exemption  of  the  first  sentence  is  meant  to  apply  only 
to  depositions:  ''However,  every  time  a  discovery  document  is  served 
upon  an  opposing  counsel,  proof  of  service  must  be  filed  with  the  U.S. 
District  Court.  The  pertinent  parts  of  interrogatories,  notices  to  pro- 
duce documents  or  requests  for  admission,  for  which  rulings  are 
sought,  must  be  included  in  the  motion  papers."*** 

Both  the  ABA  Committee  and,  originally,  the  Advisory  Com- 
mittee recognized  that  the  costs  of  providing  additional  copies  of  dis- 
covery materials  for  court  filing  can  be  considerable  and  the  storage 
problems  faced  by  clerks'  offices  in  some  districts  are  serious.  There- 
fore, both  committees  recommended  an  amendment  to  Federal  Rule 
5(d)  to  provide  that,  unless  filing  is  ordered  by  the  court  on  motion 
of  a  party  or  upon  its  own  motion,  depositions  upon  oral  examination 
and  interrogatories  and  requests  for  admission  and  the  answers 


231.  D.  Mb.  R.  15(b);  D.R.I.R.  14(b). 

232.  N.D.  III.  Gen.  R.  18(c).  D.N.D.R.  X(A)  (if  a  ptrty  fails  to  file  any  paper 
required  by  Federal  Rule  5(d)  within  five  dayt  of  aervice.  the  court  may  order  the  paper 
to  be  filed  forthwith,  and.  if  the  order  i*  not  obeyed,  the  court  may  order  the  paper 
stncken  and  the  service  to  be  without  effect). 

233.  S.D.  Ohio  R.  3.7.1;  D.N.M.R.  10(d). 

234.  M.D.  Fla.  Gen.  R.  3.03(c);  W.D.  Pa.  R.  4(b).  As  both  districU  provide  that 
the  propounder  of  interrof  atones  shall  leave  room  after  each  interrogatory  reasonably 
calculated  to  be  sufficient  for  the  answer  cr  objection,  see  M.D..  Fla.  Gen.  R.  3.03(b); 
W.D.  Pa.  R.  4(b),  this  saves  doubla  filing  of  the  interrogatories. 


ses. 


O  „  235.  D.P.R.R.  10. 
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thereto  need  not  be  filed  unless  and  until  they  are  used  in  the  pro- 
ceedings The  Advisory  Committee  however,  in  its  1979  Revised 
Draft,  dropped  all  reference  to  filing  requirements,  thus  leaving  the 
current  requirement  intact.  The  Committee  offered  no  explanation 
for  its  change  of  view.»*  As  in  earlier  instances,  though,  some  district 
courts  have  already  acted  In  view  of  the  express  language  of  Rule 
5(d),  and  particularly  in  view  of  the  Advisory  Committee's  action, 
one  can  easily  conclude  that  these  local  rules  exceed  the  power  of  the 
district  courts. 

V.  ENFORCEMENT  AND  SANCTIONS 

Federal  Rule  37  provides  a  full  range  of  sanctions  against  a  party 
or  a  nonparty  deponent  who  fails  to  furnish  discovery  as  required  by 
the  rules.  But  no  such  sanctions  are  available  for  use  against  a  party 
who  overuses  or  misuses  the  discovery  process.***  It  is  of  interest  that 
this  omission  was  not  corrected  when  the  rules  were  rewritten  a  de- 
cade ago.  Indeed,  the  Advisory  Committee  found»<»  only  "defects  in 
the  language  of  the  rule  as  well  as  instances  in  which  it  is  not  serving 
the  purposes  for  which  it  was  designed."***  Thus,  the  1970  amend- 
ments  to  Rule  37  were  really  perfecting  amendments  to  remove  these 


237.  See  197S  ?norc§n>  DRArr.  iupn  noU  26.  at  622;  ABA  Committee,  gupra 
note  27,  at  1 

236,  Objection  to  the  propoaed  amendment  to  Federal  Rule  5(d)  on  the  ground 
that  it  will  reduce  the  public'i  accesa  to  materiali  in  civil  caiea  hat  been  made  in  un- 
publiihed  sUUroenU  of  Division  Four  of  the  District  of  Columbia  Bar,  and  of  the 
Public  Citizen  Litifation  Group  on  the  proposed  amendmenU  to  the  Federal  Rules 
of  Practice  and  Procedure,  U.S.  Judicial  Conference.  This  objection  rests  upon  an 
asserted  common-law  right  "to  inspect  and  copy  public  records  and  documents,  in- 
cluding judicial  records  and  documenU."  Nixon  v.  Warner  Communications,  Inc.,  435 
U.S.  589,  697  (1978)  (footnoU  omitted).  This,  of  course,  begs  the  iuue  as  to  when  dis- 
covery documenU  become  public.  It  asems  strange  that  such  a  common-law  right, 
which  the  Supreme  Court  noted  has  existed  since  at  least  1894,  gee  id.  at  597  nn.7  & 
8,  would  arguably  atUch  beyond  removal  to  discovery  documenU  which,  prior  to  July 
1970,  were  not  to  be  filed  until  used  in  court,  gee  text  accompanying  notes  224-29 
i«pnj,  and  hence  were  not  public  until  that  time. 

239.  See,  e.g,,  N.D.  Ga.  R.  181;  S.D.  Ga.  R.  7;  M.D.N.C.  Civ.  R.  21(m). 

240.  The  Advisory  Committee  noted  in  1978  that  "(rjule  37  now  authorizes 
Mnctions  only  against  thoae  who  refuse  to  make  discovery  without  justification.  It 
does  not  directly  reach  thoee  who  make  unreaaonable  demands  for  discovery."  1978 
Proposed  Draft,  gupra  note  26,  at  653  (Advisory  Committee  Note  to  proposed  Rule 
37(e)).  This  language  has  been  dropped  from  the  1979  Revised  Draft  now  before  the 
bar  See  aUo  ABA  CoMMrrrtE.  gupra  note  27.  at  24-25  (Comment  to  iU  proposed 
Rule  37(e)). 

241.  Fed.  R.  Civ.  P.  37,  Notes  of  Advisory  Committee  on  1970  Amendment,  28 
U.S.C.  app.  463  (1976). 

242.  !d. 

s  544 


560 


292  MINNESOTA  LAW  REVIEW  (Vol.  63:253 

difficulties.  Of  particular  interest  was  language  limiting  the  cost 
sanction  contained  within  the  Rule  to  discourage  the  bringing  of  dis- 
covery disputes  to  court.**'  While  the  Advisory  Committee  spoke  of 
this  cost  device  as  "intended  to  encourage  judges  to  be  more  alert  to 
abuses  occurring  in  the  discovery  process,"  the  abuses  it  referred  to 
were  those  "implicit  in  carrying  or  forcing  a  discovery  dispute  to  court 
when  no  genuine  dispute  exists.""* 

One  district,  the  Western  District  of  Tennessee,  has  supple- 
mented Rule  37  by  providing  that  filing  of  unnecessary  deposition  or 
discovery  motions,  applications,  requests,  or  objections  will  subject 
the  offender  to  appropriate  sanctions,  including  imposition  of  costs 
and  counsel  fees.*** 

Two  district  courts  go  further.  The  District  of  Alaska,  by  local 
rule,  warns  that  any  attorney 

who  presents  to  the  Court  unnecewary  motions  or  unwarranted  op- 
position to  motions  ...  or  who  otherwise  so  multiplies  the  proceed- 
ings in  any  case  as  to  increase  the  costs  thereof  unreasonably  and 
vexatiously,  may  be  required  by  the  Court  to  satisfy  personally  such 
excess  costs  and  may  be  subject  to  such  other  discipline  as  the  Court 
may  deem  appropriate."* 
The  District  of  Arizona  provides  that  failure  to  comply  "in  good  faith 
with  the  rules  governing  pretrial  discovery"  will  subject  a  party  to  a 
sanction  which  the  court  deems  appropriate,  including  dismissal,  de- 
fault, and  costs,  and  the  court  may  "impose  upon  either  counsel 
further  sanctions,  including  sanctions  for  contempt  of  co^."**^ 

A  few  districts  have  general  language  in  their  rules  that  can  form 
the  basis.for  sanctions  applicable  to  the  discovery  process.  For  exam- 
ple, the  Central  District  of  California  provides  that  "violation  of  or 
failure  to  conform  to  any  of  these  local  rules"— which  include  certain 
matters  having  to  do  with  discovery***— "shall  subject  the  offending 
party  and  his  attorney,  at  the  discretion  of  the  court,  to  appropriate 
discipline."  including  costs  and  attorney's  fees.***  The  Eastern  Cali- 


243.  Fid.  R.  Civ.  P.  37U)(4). 

244.  Fn>.  R.  Civ.  P.  37(t)(4).  Notes  of  Adviwiy  Committee  on  1970  Amend- 
ment 28  U.S.C.  ipp..  tt  464  (1976).  The  Adviwiy  Committee  referred  to  the  ftcU 
that  until  that  time  only  a  handful  of  reported  casei  included  an  award  of  expenses; 
and  the  Columbia  Survey,  tee  Field  Surviy,  tupra  note  9.  found  that  in  only  two 
percent  of  the  motioni  decided  under  Rule  37(a)  did  the  court  award  expenses 
Whether  the  1970  amended  vertion  of  Rule  37(a)(3)  works  any  better  is  not  known 
See  notes  262-70  infra  and  accompanying  text. 

245.  W.D.  Tenn.  R.  9(c). 

246.  D.  AusKA  Gen.  R.  35(D). 

247.  D.  Awz,  Civ.  R.  42(E). 

O       248.  See  CD,  Cal.  R,  6.  545 
ERXC    249.  SeeC.D.CAL.R.28. 
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fomia  district  phrases  it  this  way:  "Failure  of  counsel  or  of  a  party 
to  comply  with  these  rules  shall  be  ground  for  any  imposition  by  the 
Court  of  any  and  all  sanctions  authorized  by  statute  or  rule/*  includ- 
ing fines,  costs,  and  attorney's  fees,  "as  may  be  within  the  power  of 
the  court."*** 

All  other  local  rules  dealing  with  sanctions  do  so  in  the  context 
of  failure  to  proeccutc.  Many  do  no  more  than  repeat  the  general 
language  of  Federal  Rule  41(b)  that  failure  to  prosecute  can  lead  to 
dismissal Others  provide  a  certain  time  guide:  the  case  will  be 
dismissed  if  it  is  pending  "without  any  substantial  proceedings  of 
record  having  been  taken"«  or  if  "no  activity  by  filing  of  pleadings, 
orders  of  the  Court  or  otherwise"**  has  occurred  during  the  time 
specified.  The  time  provided  varies:  three  months,*"  six  months,*^ 
one  year,»«  and  fifteen  months.^*'  Both  Iowa  districts  provide  that 
whenever  any  deadline  set  by  the  Federal  Rules,  by  the  local  rules, 
or  by  order  of  any  federal  court  is  exceeded  by  more  than  thirty  days 
and  extension  has  neither  been  requested  nor  granted,  the  action 
"shall  be  dismissed  by  the  clerk."*"  Each  of  these  Iowa  rules  provides 
for  notice  to  counsel  in  advance  of  dismissal,  though  Northern  Geor- 
gia allows  dismissal  "with  or  without  notice."*" 

The  Alaska,  Arizona,  and  Eastern  Michigan  rules  providing  for 
sanctions  directly  against  counsel  who  "multiplies  the  proceedings 
.  .  .  [so]  as  to  increase  the  costs  unreasonably  and  vexatiously"  or 
who  fails  to  comply  in  good  faith  with  the  rules  governing  pretrial 
discovery,"*  have  a  statutory  foundation.  28  U.S.C.  §  1927  provides: 
"Any  attorney  .  .  .  who  so  multiples  the  proceedings  in  any  case  as 
to  increase  the  costs  unreasonably  and  vexatiously  may  be  required 
by  the  court  to  satisfy  personally  such  excess  costs.""* 

The  Advisory  Committee  and  the  ABA  Committee  have  pro- 


250.  E.D  CAt.GEN.R.5.SceaiioE.D.MiCH.R.XXVII(b)rifcounMlftiIito 
comply  with  tny  of  thete  rule*,"  the  court  mty  abmu  cost*  directly  Against  couniel 
"whoic  tction  hu  obstructed  the  effective  tdminittrttion  of  the  Courfi  businets,  and 
•ubject  him  to  tuch  other  discipline  u  the  Court  m»y  deem  tppropritte/*). 

251.  See,  e.g.,  D.  Colo.  R.  19;  D.D.C.  Civ.  R.  M4;  M.D.  Fla.  Gen.  R.  3,10;  D. 
Kan.  R.  26. 

252.  N.D.  Ga.  R.  131.13. 
263.  N.D.  Fla.  Gen.  R.  13. 

254.  See,  e,g.,  N.D.  Fu.  Gen.  R.  13;  M.D.  La.  Gen.  R.  17(B).  S.D.  Fu.  Gen.  R. 
13  specifiet  three  months  before  ittue. 

255.  See,  e.^..  N.D.  Cal.  Civ.  R.  235(11);  S.D.  Cal.  R.  10;  N.D.  Ga.  R.  131.13; 
N.D.  III.  Gfn.  R.  21(t);  E.D.  La.  R.  12. 

256.  See.  e.g.,  D.  Aiut.  Civ.  R.  3S(d);  N.D.  Ino.  R.  10;  D.  Md.  Supp.  R.  33. 

257.  See,  e.g.,  E.D.  Mo.  R.  VHKO. 

258.  N.D.  k  S.D.  Iowa  Civ.  R.  24(B). 

259.  N.D.  Ga.  R.  131.1. 

260.  D,  AusKA  Gin.  R.  35D;  tee D. Awt.  Civ.  R.  38(d);  E.D.  Mich.  R.  XXVII(b) . 
r>    261.   28  U.S.C.  1  1927  (1976). 
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posed  an  expansion  of  Federal  Rule  37  sanctions  so  as  to  apply  to 
failure  to  "cooperate  in**  discovery  as  well  as  to  "failure  to  make" 
discovery.  In  1978,  they  each  proposed  that  a  new  Federal  Rule  37(e) 
be  promulgated,  authorizing  the  court,  in  addition  to  other  sanctions 
already  authorized  in  Rule  37,  to  ^'impose  upon  any  party  or  counsel 
such  sanctions  as  may  be  just,  including  the  payment  of  reasonable 
expenses  and  attorney's  fees,"  for  the  following:  "(1)  fails  without 
good  cause  to  cooperate  in  the  framing  of  an  appropriate  discovery 
plan  by  agreement  under  Rule  26(f),  or  (2)  otherwise  abuses  the  dis- 
covery process  in  seeking,  making  or  resisting  discovery.""^  More- 
over, proposed  Federal  Rule  37(c)  was  to  make  explicit  reference  to 
28  U.S.C.  §  1927.>" 

The  Advisory  Committee,  however,  without  explanation  or 
comment,  pulled  back  in  its  1979  Revised  Draft.  While  currently 
proposed  new  Rule  37(e)  explicitly  authorizes  a  court  to  impose  costs 
on  a  party  or  an  attorney  who  "fails  to  participate  in  good  faith  in 
the  framing  of  a  discovery  plan  by  agreement,"  it  fails  to  provide  the 
same  remedy  for  the  abuse  of  other  portions  of  the  discovery  process 
and  eliminates  all  reference  to  28  U.S.C.  §  1927.*"  Presumably  sec- 
tion 1927  sanctions  are  available,  but  the  failure  to  provide  an  express 
reference  in  Rule  37  will  make  its  use  less  likely. 

It  must  be  noted  that  the  provision  of  a  sanction  in  a  rule  is  not 
the  whole  answer.  Section  1927  has  been  the  law  since  1813,  yet, 
there  are  very  few  reported  instances  of  its  utilization.***  The  cost 
sanctions  of  pre- 1970  Rule  37  were  used  in  only  one  of  fifty  cases.*** 
And,  while  no  exhaustive  research  has  yet  been  published,**^  there 

262.  1978  PM>foeiD  Draft,  lupra  noU  26,  it  652;  see  ABA  COMMrmE.  supra 
note  27,  at  24-25,  The  Adviwry  Committee  noted.  "The  new  iubdivision  it  offered  to 
make  explicit  the  power  of  the  court  to  impoae  lanctioni  for  all  forms  of  diicovery 
abuie."  1978  Proposed  Dratt,  supra  note  26,  at  653  (NoU  to  proposed  Rule  37(e)). 

263.  1978  PRoroiED  Drait,  tupra  noU  26.  at  653  (Note  to  proposed  Rule  37(e))* 
The  Advisory  Committee  noted  that,  although  the  section  1927  sanction  has  been 
available  to  check  diKOvery  abuse,  it  has  not  been  customarily  used,  id  The  explicit 
reference  in  Rule  37(c)  apparently  was  designed  to  encourage  district  courts  to  utilize 
that  sanction  where  appropriate. 

264.  1979  RivWEO  Draft,  supra  note  26.  at  19, 

265.  Act  of  July  22.  1813.  ch.  14  §  3.  3  SUt.  21  (1813).  See  generally  Risinger. 
Honesty  in  Pleading  and  Its  Enforcement.  Some  **Stnkmg"  Problems  with  Federal 
Rule  of  Cwil  Procedure  H  61  Minn.  L.  Rev.  U  47-50  (1976).  Professor  Risin^er  notes 
that  the  statuU  did  not  figure  in  a  reported  case  for  over  ninety  years  after  lU  enact- 
ment, and  then  only  peripherally.  See  Risinj^er.  iupra.  at  47  n.l58  (^^Jf 

Zier  &  Co..  127  F,  399  (D.  !nd.  1904).  aff'd,  142  F.  102  (7th  Cir.  1905)).  Professor 
Rismj^er  describes  the  number  of  cases  decided  under  the  statute  as  "few  "  Rism^er. 
supra,  at  48<  This  is  consonant  with  the  Advisory  Committee's  conclusion  that  the 
sutute  is  not  "customarily  used."  1978  PROfO«ED  Draft,  supra  note  26.  at  653  (Ad- 
visory Committee  Note  to  proposed  Federal  Rule  37(e)). 

266.  Fed.  R.  Civ.  P.  37(a)(3),  Notes  of  Advisory  Committee  on  1970  Amend- 
ment. 28  U.S,C.  app.  at  464  (1976).  , 

267  Such  a  study  is  now  underway,  at  the  direction  of  Professor  Ronald  Elling- 
ton of  the  University  of  Georf ia.  under  the  auspices  of  the  Depsrtment  of  Justice  s 
Office  for  Improvement*  in  the  Administration  of  Justice. 
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is  reason  to  believe  that  the  situation  has  not  changed  appreciably 
since  1970.*^ 

An  analogous  situation  exisU  with  Federal  Rule  11,  which  re- 
quires counsel  to  sign  all  pleadings  to  certify  they  have  "read  the 
pleading,  that  to  the  best  of  [their]  knowledge,  information  and 
belief  there  is  good  ground  to  support  it;  and  that  it  is  not  interposed 
for-delay."**  Professor  Risinger  has  concluded  that,  since  iU  pro- 
mulgation in  1938,  there  have  been  only  eleven  reported  cases  of  Rule 
11  violations.''* 

Should  the  proposed  new  Federal  Rule  37(e)  be  promulgated,  the 
responsibility  for  iU  effectuation  will  fall  on  district  judges.  Only  they 
ensure  that  sanctions  will  deter  discovery  abuses.  If  the  performance 
of  dUtrict  judges  in  applying  28  U.S.C,  f  1927  and  Federal  Rule  11 
is  any  guide,  the  proposed  amendment  to  Rule  37,  if  adopted,  will  be 
no  more  than  an  interesting  academic  exercise. 

CONCLUSION 

This  survey  of  local  rules  and  of  standing  orden,  iiutructions, 
and  practices  of  individual  federal  judges  shows  that  there  has  been 
a  significant  amount'of  experimentation  designed  to  make  the  discov- 
ery rules  better  achieve  the  goal  of  "just,  speedy,  and  inexpensive 
determination  of  every  action.""^  Such  experimenUtion  has  not, 
however,  been  without  cost.  As  the  subject  matter  of  district  court 
rulemaking  hu  continued  to  expand,  many  courts  have  endangered 
"the  principles  of  simplicity,  scarcity  and  uniformity  which  guided 
the  formulation  of  the  Federal  Rules,"*"  and  have  threatened  to  ere- 
ate  "a  kind  of  procedural  Tower  of  Babel.'^  In  an  era  in  which 
lawyers  often  practice  before  federal  courts  in  more  than  one  district, 
the  welter  of  local  rules  also  increases  the  possibility  that  attorneys 
will  not  be  aware  of  rules  that  "might  well  affect  an  attorney's  trial 
tactics.""^  Moreover,  as  has  been  indicated,  many  of  the  local  rules 
and  practices  of  individual  judges  are  inconsistent  with  the  Federal 
Rules  and  hence  are  invalid. 

The  local  rules  and  practice,  however,  do  indicate  areu  of  con- 
cern that  have  developed  under  the  Federal  Rules.  They  also  demon- 
strate attempts  to  limit  the  involvement  of  judges  in  the  discovery 
process  and  thus  conserve  judge  time  available  for  trial  and  more 
substantive  motions.  Clearly,  this  is  consonant  with  the  thrust  of  the 

ass.  Stt  Rmntw,  mjprm  noU  366,  tt  47-48. 
3es.  Fid.  a  Civ.  p.  11. 

270.  Ridnftr,  mpnt  noU  366,  tt  34-42. 

271.  rte.aciv.p.i. 

272.  NoU,  Mule  BSttdthe  Local  Fedeml  RuUt,  67  CotUM.  L.  Rsv.  1251,  1262 
(1967)(footiiotM  otniitod).  For  tome  coocrtU  euimplM  of  thU  type  of  rulet,  tte  Uxt 
S€comp«nyiiif  noUt  141-e2, 17M4,  18S^  mpn. 

273.  12C.WiiioirrftA.MiLUMi«MiprvnoU2,  f  220. 

274.  Wttiiittui,MpriBoU29,  Atmit.300. 
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1970  amendments  to  the  Federal  Rules.*^*  Yet,  there  is  a  contrary 
impetus,  one  that  brings  federal  judges,  or  federal  magistrates,  into 
greater  involvement  in  the  discovery  process.  For,  in  the  views  of 
many,  allowing  counsel  to  implement  discovery  largely  on  their  own 
has  led  to  too  many  instances  of  abuse,  foot  dragging,  and  unwar- 
ranted expense.  Therefore,  many  local  rules  and  individual  judge 
practices  call  for  greater  involvement  of  judges  and  magistrates.  This 
tendency  may  be  seen  in  local  rules  requiring  discovery  conferences, 
delimiting  the  scope  of  discovery  at  an  early  stage,  limiting  the  num- 
ber of  interrogatories  without  specific  court  authorization,  and  in- 
creasing the  emphasis  on  sanctions. 

The  current  proposals  of  the  Advisory  Committee,  the  ABA 
Committee,  and  the  Second  Circuit  Commission  also  propose  a  sig- 
nificant increased  investment  in  judge  time  to  ensure  that  the  discov- 
ery process  works  more  expeditiously  and  less  expensively.  Although 
much  of  the  increased  supervision  may  be  performed  by  magistrates 
or,  as  in  the  case  of  one  Second  Circuit  Commission  proposal,  volun- 
teer masters,  the  current  proposals,  by  calling  for  increased  supervi- 
sion of  counsel,  reverses  the  philosophy  behind  the  1970  amendments 
to  the  federal  discovery  rules.  This  fact  should  be  recognized  and 
confronted.*'* 

This  survey  of  local  rules  and  practices  demonstrates  that  many 
of  the  proposals  for  changes  in  the  national  rules  have  been  the  sub- 
jects of  experiments  on  the  local  level.  In  evaluating  the  probable 
effectiveness,  impact,  and  costs  of  these  proposals,  it  is  therefore 
necessary  to  evaluate  how  similar  rules  and  practices  have  been  work- 
ing on  the  local  level.  It  is  particularly  important  to  balance  the  cost 
of  local  rules  in  terms  of  judge  time  against  their  efficacy  in  solving 
perceived  problems.  Apparently,  the  Federal  Judicial  Center's  Case 
Management  Study*"  played  a  significant  role  in  the  Advisory  Com- 
mittee's change  of  position  from  its  1978  proposals  to  its  1979  revised 
proposals  for  changes  in  the  federal  discovery  rules.*""  Unfortunately, 
there  is  no  indication  that  the  Advisory  Committee,  the  ABA  Com- 
mittee, or  the  Second  Circuit  Commission  went  further  to  evaluate 
local  rules  in  arriving  at  the  current  proposals  now  before  the  bar.  If 
such  an  evaluation  was  in  fact  made,  its  results  have  not  been  shared 
publicly. 


276.  5ee  text  •ccompanyinf  notei  9-16  lupra. 

276.  Compare  a  lUf  f  ntion  made  from  time  to  time  that  a  proposed  conpewiona! 
enactment  carry  with  it  a  lUUment  projecting  iU  impact  on  the  judiciary.  Burger. 
State  of  the  Judiciary^im  66  A.B.A.J.  929,  933  (1970). 

277.  5*«  note  62  lupm. 

278.  See  1979  Rivwed  Diurr,  $upm  noU  26,  at  6  (Adviiory  Committee  NoU  to 
propo»ed  new  Federal  Rule  26(0).  The  Committee  reported  being  impretied  by  the 
evaluation  of  the  Case  Manafement  Study  found  in  P.  CONNOav,  E.  Holloman  k  M. 
KuHtMAN,  Judicial  Conthou  and  the  Civil  LmoATtvi  Procim:  Diicovwiy  (1978). 
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Prom  this  survey  and  from  material  gathered  in  the  Case  Man- 
agement Study  of  the  Federal  Judicial  Center,  as  well  as  from  com- 
mon experience  of  litigators,  it  is  clecr  that  the  just  administration 
of  the  civil  discovery  rules  cannot  be  accomplished  by  any  simple 
rubric  that  relegates  discovery  to  counsel,  that  involves  the  court 
more  or  less,  or  that  enact*  ever  more  explicit  stnctions.  The  proper 
implementation  of  the  discovery  process  must  instead  be  founded  on 
a  process  of  experience.  This  has  been  the  history  of  the  Federal  Rules 
and  of  the  local  rules.  Experience  has  demonstrated  that  the  present 
scheme  of  minimal  judge  involvement  in  the  Federal  Rules  does  not 
work  in  the  big  and  complex  case.  The  Manual  for  Complex 
Litigation^*  recognized  this  failure  and  accordingly  called  for  greater 
judicial  involvement  in  complex  cases.  By  emphasizing  problems  now 
perceived  in  the  discovery  process,  particularly  in  big  and  complex 
cases,  the  Advisory  Committee  and  the  Second  Circuit  Commission 
have  testified  that  the  Manual  for  Complex  Litigation  has  not  been 
applied  sufficiently  by  district  judges  or  has  not  worked.  Yet,  they 
propose  more  of  the  same. 

Finally,  a  recurring  theme:  for  any  set  of  rules  to  work  there  must 
be  counsel  who  are  willing  to  make  them  work,  even  at  the  expense 
of  a  client's  interest.  Thus,  counsel's  duty  to  the  profession  and  to  the 
litigation  process  must  temper  the  classic  view  of  devotion  to  one's 
client's  interest  **though  the  heavens  fall."*"  Moreover,  there  must  be 
a  trial  judge,  or  magistrate,  alert  to  rules  of  the  game  and  ready  and 
willing  to  enforce  them  when  breach  occurs.  Without  these  ingredi- 
ents, no  set  of  rules,  federal  or  local,  can  be  more  than  exhortation. 


279.  Set  note  118  iupra, 

280.  M.JtoDiiAN,UwY«is*EnaciWANADVti»smSYiTiM9(1975).Profmor 
Freedrotn  quoiet  Lord  Brouf  ham  in  Queen  C«roline*t  Cite,  129  Enf .  Rep.  976  (1820) 
(qtjotini  2  TwAL  w  Qtnnm  Caikhjne  8  (J.  Nifhtingale  ed.  London  1821)  (defen«e  trial 
reported)): 

An  advocaU,  in  the  diM^harge  of  hia  duty,  knows  but  one  p'^rwn  in  a!)  tha 
world,  and  that  ptrwm  it  his  client.  To  save  that  client  by  all  meanit  and 
expedients,  and  at  all  hamds  and  costs  to  other  persons,  and,  amongst 
them,  to  himself,  is  his  first  and  only  duty;  and  in  performinf  thii  duty  he 
must  not  regard  the  alarm,  the  tormenU,  the  destruction  which  he  may  bring 
upon  others.  Separating  the  duty  of  a  patriot  from  that  of  an  advoc-U,  he 
must  go  on  rsckless  of  the  conssquences,  though  it  should  be  his  unhappy 
fate  to  involve  his  country  in  confusion. 

Professor  Freed  roan  goes  on  to  sUte, 

Let  justice  be  done— that  is,  for  my  client  let  justice  be  done— though  the 
heavens  full.  That  is  the  kind  of  advocacy  that  I  would  want  as  a  client  and 
that  I  feel  bound  to  provide  as  an  advocate.  The  rest  of  the  picture,  however, 
should  not  be  ignorid.  The  adversary  system  ensures  an  advocate  on  the 
other  side,  and  an  iropcrtial  judge  over  both.  Despite  the  advocate's  argu* 
roent.  therefore,  the  heavens  do  not  really  have  to  fall— not  unless  justice 
requires  that  they  do. 

M.  FKmMAN,  tupra  at  9. 
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Local  rules  rarely  conflict  with 
federal  ones,  a  researcher 
argues,  and  they  tell  attorneys 
what  to  do  in  unfamiliar 
situations. 


In  praise 
of  local  rules 

by  Slevcn  Flanders 


The  Supreme  Court  and  all  courts  es- 
tablished by  Act  of  Congrets  mau  from 
time  to  time  prescribe  rules  for  the 
conduct  of  their  business.  Such  rules 
shall  be  consistent  with  Acts  of  Con' 
gress  and  rules  of  practice  and  proce- 
dure prescribed  by  the  Supreme  Court. 

—25  use  2071 

Each  district  court  by  action  of  a  ma- 
jortty  of  the  judges  thereof  may  from 
time  to  time  make  and  amend  rules 
governing  its  practice  not  incon^tstent 
with  these  rules,  r , ,  In  all  cases  not 
provided  for  by  rule,  the  dtstnct  courts 
may  regulate  their  practice  in  any  man- 
ner not  inconsistent  with  these  rules. 

--Rule  83, 

Federal  Rules  of  Civil  Procedure 


Local  rules  may  not  be  popular  among 
scholars,  but  they  are  rarely  criticized  b> 
(hose  who  practice  m  the  federal  courts.  In 
treatises  and  law  reviews,  commentators 
have  attacked  almost  every  aspect  of  the 
power  of  district  courts  to  promulgate  local 
rules,  but  judges  and  lawyers  often  seem 
surprised  to  learn  of  this  chorus  of  criticism. 
They  consider  local  rules  part  of  the  land- 
scape of  federal  practice,  where  a  rule  or  two 
may  need  change  but  not  the  whole  process 
of  rulemaking. 

In  my  opinion,  the  critics  have  gone  far 
afield,  drawing  comprehensive  conclusions 
from  narrow  and  remediable  abuses.  It 
would  be  a  mistake  to  suggest  that  the  feder- 
al rules  be  changed  to  withdraw  any  part  of 
(his  power  from  local  courts  when,  '^r  the 


28  Judicature/Volume  62,  Sumbtr  l/Junt-July.  1978 


Reproduced  with  the  pcrmiJiion  of  the  copyn«ht  holder  from  Judicature,  v.  62,  June-Juiy  1978: 28-36. 
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most  part,  thc>  use  it  to  advantage.  In  fact, 
the  problems  are  far  fewer  and  the  advan- 
tage far  greater  than  most  critics  imagine. 

In  this  article,  I  will  argue  that  local  rules 
do  not  undermine  uniformity  of  national 
prott^dure  significantly,  that  the  problems 
that  exist  are  exceptional  and  remediable, 
not  svslemic,  that  many  of  the  criticisms 
against  local  rules  do  not  stand  up  under 
^luse  scrutiny,  and  that  local  rules  constitute 
a  very  important  tool  for  district  court  ad- 
ministration. My  views  are  only  preliminary 
k'taiise  I  have  just  begun  to  survey  local 
rules  as  part  of  another  project  and  to  exam- 
ine all  specific  criticisms  of  such  rules.* 

Confusion  in  diversity 

The  critics  argue  that  nothing  but  confusion 

I  Hit  previous  projcrt  is  dcsalbcd  in  Steven  Fbn- 
tUtj.  Case  Management  and  Count  Manacemext 
IS  VsxTtD  States  Disttuct  Courts  (Washington. 
Federal  judicial  Center,  1977). 


results  from  the  present  system.  "Use  by  the 
lower  courts  of  their  local  rule-making 
power .  * .  is  for  the  most  part  an  unmitigat- 
ed disaster,"  Professor  Charles  Alan  Wright 
recently  declared.'  Rule  83  requires  local 
rules  to  be  consistent  with  federal  rules,  and 
the  Supreme  Court  forbids  their  application 
to  "basic  procedural  innovations."*  But 
Wright  contends  that  courts  have  held  many 
local  rules  invalid  because  they  conflict  v  ith 
federal  ones.*  Other  local  rules  remain  on 
the  books,  Wright  says,  though  they  also 
conflict  directly  with  national  law.* 

Wright  and  his  coauthor,  Arthur  R.  Miller, 
rely  heavily  on  a  Note  from  the  Columbia 
/•  

2.  Ch«le»  AUn  Wrifhl,  re\icw  of  Jack  Weinstein, 
Keform  or  Court  Rule-Mahnc  Procedures,  9  St. 
Mary's  UJ.  657  (1978). 

3  Miner  V  AtIass.383U^  650(1960). 

4.  Charles  Alan  Wright  and  Arthur  R  Miller.  12 
Federal  Prachce  and  Procedure  219  St  Paul 
West,  1S73. 

5,  Jd. 
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Law  Review  ♦  and  a  Comment  from  Duke 
f-dw  Journal,'  which  until  recently  were  the 
only  general  treatments  of  local  rules.  The 
Columbia  commentator  argued  that,  in 
protnuI^atmK  rules,  many  courts  di\regard- 
t'ii  "the  principles  of  simplicity,  scarcity  and 
uniformity,  which  guided  the  formulation  of 
the   federal   ruleN  "•  Sometimes  district 
courts  used  their  rule  making  power  to  ne- 
gate specific  requirements  of  the  federal 
rules,  the  author  of  the  Note  said.  Other 
Mrnes,  thtry  uied  their  power  to  "escape  from 
the  arduous  but  essential  task  of  case -by- 
'^asi*  analysis,"* 
Wright  and  Nfiller  consider  the  problem 
serious  that  they  recommend  severely 
re>trKlmg  the  lutnl  courts' rulemaking  pow- 
er.  "The  great  goals  of  a  simple,  flexible,  and 
uniform    procedure    in    federal  courts 
throughout  the  nation  will  be  seriously 
f  oinproniised  unless  an  effective  check  is 
put  un  the  power  to  make  local  rules,"  they 
wfite."»  They  recommend  that  Rule  83  be 
amended  to  define  limited  areas  where  local 
courts  may  make  rules— or  that  the  Judicial 
Conference  (or  Standing  Committee  on 
Rules  of  Practice*  and  Procedure)  be  re- 
quired to  approve  any  new  local  rules. 

Other  critics  also  see  this  same  problem  of 
confusion  so  long  as  district  courts  can  make 
extensive  local  rules.  "The  federal  courts  of 
this  country  are  becoming  a  kind  of  proce- 
dural Tower  of  Babel  because  of  the  differ- 
ences in  local  rules"  says  \fauricc  Rosen- 
berg of  Columbia  University."  "(M)any 
local  rules  are  in  conflict  with  the  policy  of 
simplicity  which  underlies  the  federal 
rules."  says  Raymond  C  Caballero  of  the 
Texas  bar,"  "Practice  under  the  federal 

6  Vote.  Rule  93  and  the  Local  Federal  Rules.  67 
CoLWiiwLRKv  1251  1276(196;). 

7  Commenr,  The  Local  Rule*  of  Cicd  Procedure  In 
the  Federal  District  CourU—A  Survev.  1966  DvKZ  LJ, 
1011-1112. 

fll  Columbia  N^ole,  supra  n  6,  at  1252  Quoted  in 
W'rixht  and  MiWn,  supra  n.  4,  at  217. 

9  Id. 

10  Wrifht  and  Miller,  n/pra  n  4,  at  223. 

11  Hearings  on  S  9 IS  and  If.R.  6ttt  befort  the 
Senate  Subcommittee  on  Improcemenls  injudicial  A/a- 
chinerv  (hi\h  to  establish  a  Federal  Judicial  Center). 
90th  Conr,  ist  Sess.  2«2  (1967) 

12  Raymond  L.  CabaMero.  Is  There  m  Oter- 
Exercise  of  Ucd  RuJe-Sfaking  Powers  by  the  United 
States  District  CourU?  24  FEDERAL  BAR  News  325 
^December  1977). 


rules  should  not  be  so  varied  that  one  would 
need  local  counsel." 

One  of  the  best-known  critics.  Judge  Jack 
B.  Weinstein,  thinks  the  problem  is  snow- 
balling. "The  subject  matter  of  local  rule 
making  continues  to  expand  as  local  judges 
exercise  tlieir  fertile  imaginations  to  deal 
with  perceived  problems.""  He  also  con- 
tends that  "control  of  the  local  rulemaking 
power  has  been  relatively  ineffective/'** 
Perhaps  most  important,  he  feels  the  courts 
have  been  irresponsible  in  promulgating 
local  rules. 

Lack  of  public  debate  and  publication  of  local 
rules  Ixffore  adoption  i>  typical. . .  .^fere  publi- 
caUon  IS  pro!>abIy  not  enough.  Members  of  the 
bar  will  generally  not  respond  unless  <.uminitt<?e$ 
of  the  bar  associations  have  studied  the  matters  or 
the  court  itself  appoints  a  committee  or  reaches 
out  to  mvite  persons  who  should  be  interested  to 
attend  a  public  hearing. , . .  Nevertheless,  the 
effort  to  involve  the  bar  \h  wothwhile.  In  addition 
to  valuable  suggestions  and  prevention  of  inad- 
vertent mistakes,  a  major  advantage  of  involving 
the  kir  is  that  lawyers  are  more  likely  to  accept 
the  changes. 

Private  adoption  without  an  opportunity  to 
those  affected  to  be  heard  is  undesirable.  No  rule 
by  a  regulatory  agency  adopted  after  such  a 
procedure  could  be  permitted  to  itand.'* 

How  much  uniformity? 

The  sheer  volume  of  federal  rules  and  the 
number  of  issues  they  address  is  one  of  the 
commonest  objections  to  local  rules*  How 
ever,  the  law  requires  each  of  the  95  federal 
courts  to  promulgate  a  local  rule  on  several 
points*  and  on  many  matters  nearly  everyone 
agrees  that  local  rules  are  needed  and  ac- 
ceptable (bar  admission,  for  example). 
Those  facts  alone  assure  one  or  two  thou- 
sand rules  altogether. 

Courts  also  promulgate  other  rules  m  re- 
sponse to  specific  local  problems.  The 
Northern  District  of  Alabama  has  estab- 
lished a  rule  regulating  the  procedure  for 
removing  files  from  the  clerks  office.  How 
better  would  a  iXxsUxci  court  deal  with  a 
problem  like  that  than  by  promulgating  a 
local  rule?  The  court  needs  a  policy,  it  needs 

13  lade  B.  W'einjtein.  Rbform  or  CounT  HUIX- 
Maklnc  Procedures  120.  Columbus.  Ohio  Slate  M 
Prejj.  1977. 

14.  Id, 

15.  Id,  «t  129-130. 
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lo  publicize  the  policy  and  it  needs  to  make 
the  policy  easy  to  find.  A  local  rule  is  the 
answer.*' 

Much  of  the  hostility  to  local  rules  comes 
from  misplact'd  ideology  to  the  effect  that 
national  iiniformity  is  what  the  federal  rules 
are  reallv  ail  about.  Of  course,  this  ideology 
ha^  excellent  historical  roots.  Charles  Clark, 
who  drafted  much  of  the  body  of  federal 
rules,  certainly  saw  his  handiwork  in  that 
light  m  substantial  degree."  The  "insti- 
tutes held  after  the  rules  were  promulgated, 
the  Knox  Report,  and  the  histor>  of  the  rules 
thcmsehes  all  reflect  this  very  impressive 
tradition." 

The  local  rules  taken  together  represent  a 
contrary  if  unarticulated  tradition,  but  a 
tradition  quite  compatible  with  the  "nation- 
al uniformity"  ideology  The  local  rules  as  a 
IhmJv  ^eem  appealing  and  essential  to  a  de- 
fender, but  messy,  offensive,  or  worse  to 
thi-ir  critics.  I  sec  the  rules  as  a  tool  judges 
need  in  the  day-to-day  tasks  of  running  a 
magntficenl  national  structure— the  Federal 
Rules  of  Civil  Procedure  and  the  rest— 
whith  has  been  superimposed  on  an  extraor- 
dinarily diverse  body  of  local  and  state  prac^ 
tKtfs  and  procedures  At  their  best,  the  local 
rules  represent  an  effort  to  accommodate 
local  practices  into  this  national  forum,  to 
resolve  and  contain  local  conflicts  and 
disputes— in  short,  to  do  the  job  the  federal 
courts  arc  for. 

Local  rules  are  a  useful  way  for  the  federal 
$> stein  to  gain  experience  with  new  ap- 
proaches to  court  problems.  Before  a  rule  is 
adopted  nationally,  the  standing  committees 
of  the  federal  courts  can  consider  the  expcri- 
en^.e  other  courts  have  gained  (assuming  the 
new  rule  is  consistent  with  other  law).  For 
example,  the  committees  may  benefit  from 

16  A  committN  in  the  Ninth  Circuit,  under  Judfc 
C  A  Muecke  of  Ariron*  is  comiderinf  the  potslbility 
of  a  uniform  numbcilnf  system  for  loctl  rules.  Profes- 
wti  lulwiid  W  Cleiiy  ^nd  Robert  L.  Misner  of  Ariio* 
lu  Sute  University  tie  condudinf  studies  for  the 
cofTimittec 

17  chailes  Clark.  Ftdtroi  PnKtdural  Rtfotm  and 
Siatts'  Biihtt.  To  a  More  Perfect  IfnUm,  40  TEXAS  L. 
Rev  21 1  <1961).  reprinted  in  Clurles  AUn  Wri^l  «nd 
Harry  M  Reasoner.  Proocdure— THE  ffAND. 
UAiD  or  JumcE  St.  P»ul;  West.  1965, 

18  The  iuthof  of  the  Columbia  No<e  describes  th«e 
sources  iupra  n.  0«  at  1255>1259. 


local  experience  with  changes  that  restrict 
admission  to  the  trial  bar.  Experiments  with 
arbitration  may  also  help  national  policy- 
makers make  decisions  on  this  issue. 

But  before  we  consider  further  the  useful- 
ness of  local  rules,  it  may  help  to  try  to 
determine  whether  many  of  them  really  con- 
flict with  federal  rules.  This  criticism  seems 
to  be  the  heart  qf  the  opponents  attack,  but  it 
IS  not  an  effective  one.  It  requires  detailed 
treatment  because  appellate  review  of  local 
rules  is  difficult  and  sporadic,  as  Weinstein 
and  other  commentators  point  out.** 
Obtolttc«nc« 

Some  of  the  conflicts  result  from  recent 
amendments  to  the  federal  rules.  Take,  for 
example,  the  1963  amendment  to  Rule  58  of 
the  Federal  Rules  of  Civil  Procedure,  which 
forbids  a  district  court  to  direct  attorneys  to 
prepare  forms  of  judgment  as  a  matter  of 
course.  Many  courts,  such  as  the  Central 
District  of  California,  maintain  rules  that 
require  that  "all  appealable  orders  and  all 
other  orders  orally  announced  in  open  c^urt 
in  any  case,  shall  be  prepared  in  writing  by 
counsel  for  the  successful  party  . .  But 
my  search  has  not  uncovered  any  such  rule 
promulgated  since  1963,  they  all  seem  to  be 
vestiges  of  the  years  before  the  amendment. 

Of  course,  the  fact  that  they  are  unlawful 
does  not  foreclose  their  being  enforced,  as 
may  be  common.  But  this  situation  may 
have  no  practical  significance  since  judges 
are  free  to  require  preparation  of  a  form  of 
Judgment  by  the  prevailing  party  in  every 
case  separately. 

Or  consider  the  rule  by  which  some  dis- 
tricts have  fixed  the  amount  in  which  a 
supersedeas  bond  must  be  given  to  obtain  a 
stay  pending  appeal,  'The  appellate  rules 
deliberately  say  nothing  on  the  size  of  the 
supersedeas  bond  because  they  intended 
that  this  should  be  fixed  individually  by  the 
court  in  each  case,"  according  to  Wright  and 
Miller,"  Local  rules  that  specify  bond 

10.  Weinstein,  fupra  n.  13  at  121. 

20,  Rule  7(a),  Central  District  of  California.  All  local 
rules  cited  here  are  reproduced  from  Fedtrot  Local 
Court  Evict,  an  occasional  loose-leaf  service  published 
by  Callashan.  Although  the  Federal  Judicial  Center  has 
a  more  complete  collection,  I  have  limited  references 
here  lo  tite  service  that  is  fencrally  available 

21,  Wright  and  Miller,  tupra  n.  4  at  242* 
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amounts,  like  some  others,  refer  to  a  paisajjc 
in  former  cuil  rules  72-76  that  was  dropped 
when  the  Federal  Rules  of  Appellate  Proce- 
dure were  promulgated  in  1967. 

A  vestige  of  a  more  distant  past  is  the  local 
rule  which  sa\s  that  procedure  in  state 
courts  ma>  govern  m  the  absence  of  an> 
controlling  federal  rule.*^  Such  rules  com- 
mon before  FRCP  were  promulgated  in 
1938.  are  contrary  to  an  intent  of  Rule  83.  Its 
last  sentence  was  meant  to  abolish  the  old 
Conformit>  Act.  which  had  specified  that 
state  practice  would  govern  federal  proce- 
dure. Although  an>  reference  in  current  law 
to  state  prattue  must  be  a  bit  jarring,  I  have 
found  no  rule  stronger  on  this  point  than 
two  that  simpl>  advise  that  state  practice 
may  be  applied  if  no  other  guide  exists.*^ 

It  IS  true  that  local  rules  contain  obsolete 
provision;*.  These  may  be  no  worse  than 
sloppv.  but  tlie>  ma>  also  be  misleading 
where  the>  refer  to  provisions  that  have 
actually  been  changed.  The  revised  national 
rule  or  statute  would  govern,  of  course,  if  it 

22  Wncht  dmi  \UIUt,  tupra  n  4  at  244 

23  Cnil  Rule  i5.  Southern D»inct. New  >orL Civil 
Rule  19.  .Northern  Districf .  Illinoit. 


were  identified. 

A  solution  to  this  problem,  however^  is  the 
one  that  districts  such  as  Maryland  and 
Northern  Illinois  use.  There  the  clerk  of  the 
court  performs  a  ct:>ntinuous  review  of  local 
rules.  Every  district  should  assign  a  person 
to  make  this  review  regularly,  for  reasons 
of  policy  and  to  keep  the  rules  up  to  date. 

Strious  conflicts 

Some  of  the  other  conflicts  that  commenta- 
tors have  discovered  are  not  so  easily  re» 
solved.  Possibly  the  most  troubling  provi- 
sion IS  the  requirement  in  at  least  three  U.S. 
district  courts  that  leave  of  court  be  obtained 
by  an  attorney  v\ho  wishes  to  propound 
more  than  20isometimes  30>  interrogatories. 
Wright  and  Miller  find  this  rule  '*fiatly  in> 
consistent"  and  "invalid."*^  Rule  26tb)  (1) 
lays  out  a  broad  scope  for  discovery,  with 
no  suggestion  of  this  type  of  restriction. 
More  specifically,  the  first  sentence  of  Rule 
33  (*'any  party  may  serve  . . .  interrogator- 
ies . .  .'*)  could  hardly  be  more  clear. 

The  force  of  these  provisions  is  the  greater 
because  Rule  33  was  more  restrictive  before 

24  W  rinht  and  Miller,  $upra  n  4  it     $  2168 


Letting  the  bar 

It  may  be  that  the  bar  is  more  often 
involved  in  rule-making  than  the  crit- 
ics suppose.  One  oflicial  who  has 
worked  with  the  process  nationally 
told  me  that  the  bar,  or  at  least  several 
lawyers,  is  nearly  always  involved  in 
drafting  revised  local  rules. 

An  example  of  lawyer  involvement 
in  writing  rules  occurred  recently  in 
Arkansas.  There,  the  two  federal  c-ourts 
turned  over  the  iob  of  drafting  new 
local  rules  to  a  statewide  committee  of 
lawyers.  The  committee  included  rep- 
resentatives  of  every  type  of  practice. 
No  judge  or  other  employee  of  either 
court  was  a  member*  The  rules  were 
completed  last  summer. 

Unfortunately*  the  chief  judge  has 
not  felt  he  can  promulgate  these  rules 
now  because  of  Congressional  inaction 
on  the  Omnibus  Judgeship  Bill.  If  he 
and  his  colleagues  promulgate  them, 
he  reasons,  the  <»ituation  in  a  year  or 


write  the  rules 

two  would  be  that  the  local  rules  of  the 
two  districts  would  have  been  adopted 
by  a  minority  of  judges  then  sitting. 

The  committee  proposed  52  quite 
comprehensive  rules.  To  my  knowl- 
edge, there  was  little  or  no  discussion 
of  the  scholarly  criticisms  of  local 
rule-making,  though  the  committee 
had  available  existing  rules  from  nearly 
all  idistricts,  and  used  commentary  on 
particular  points.  Apparently, Arkansas 
lawyers  are  not  pressing  for  massive 
reform  of  the  rule-making  power. 

A  similar  process  occurred  in  1973  in 
Iowa,  where  drafting  of  common  local 
rules  for  the  two  districts  was  coordi- 
nated by  a  Sj;>ecial  Committee  of  the 
Iowa  State  Bar  Association.  The  pro- 
cess and  result  are  described  in  David 
J.  Blair,  "The  New  Local  Rules  for 
Federal  Practice  in  Iowa,"  23  Drake 
L.  Rev.  517  (1974). 

S.F. 
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an  amendment  of  1970.  Local  rules  that 
attempt  to  modify  it  depart  from  a  steady 
evolution  to  loosen  restrictions  on  interroga 
tont*^,  ami  a  specific,  recently  articulated^ 
national  policy. 

Another  group  of  rules  that  critics  Bnd 
oflen&ive  are  rules  such  as  Rule  20  of  the 
Western  District  of  Texas,  which  forbids  an 
attorney  from  interviewing  jurors  after  they 
reath  their  verdict,  unless  he  obtains  leave 
of  court,  Raymond  C.  Caballero  calls  this 
rule  "facially  invalid,"  but  then  presents  an 
aigument  based  only  on  polity  grounds,  and 
>ugge4>t^  that  the  rule's  problems  may  actu- 
ally result  from  implementation.*^  But  no 
legal  argument  that  !  can  find  indicates  that 
this  very  common  rule  is  invalid.  As  far  as 
policy  goes,  the  facts  recited  in  U.S.  v. 
Bocks,  399  F.Supp.  249,  a  case  which  led  to 
aJuption  of  an  identical  rule  in  two  affected 
dutntt),  bcem  ample  justiBcution  to  me. 

The  "clearest  examples"  of  conflicts  that 
Wnght  and  Miller  have  found  are  two  provi- 
sions in  tht  local  rules  of  the  First  Circuit 
Court  of  Appeals.  First  Circuit  Rule  8  pro- 
vides that  a  tase  will  be  docketed  as  soon  as 
the  retord  is  received,  "notwithstanding" 
Rult  12  of  tht-  Federal  Rules  of  Appellate 
Fro^^dure,  which  requires  the  court  to  wait 
until  the  fee  has  been  paid.  First  Circuit 
Rule  ll(t)  advises  lawyers  that  the  court  will 
not  consult  portions  of  the  record  not  includ- 
ed in  the  appendix.  But  FRAP  30  says  "The 
fa^t  that  parts  of  the  record  are  not  includ- 
ed in  the  appendix  shall  not  prevent  parties 
or  the  court  from  relying  on  such  parts."  ^ 

But  apart  from  these  problems,  do  any 
other  local  rules  conflict  with  federal  ones? 
Not  to  my  knowledge."  Though  some  local 

25  Ciballcro.  « jpm  n  12. 

26  yhfre  are  several  other  candidales.  but  all  are 
do<;btfuI  in  some  respect.  To  me.  as  to  WricJit  and 
MilSa  and  many  others,  su-man  lanes  by  local  rule  arc 
the  moif  wioui  tbuie  extant  However,  the  Supreme 
Court  ruled  otherwise  m  Colecrove  v.  Battin  Al^  V.S. 
H9U973) 

\  local  rule  that  permttted  oral  argument  on  summary 
ludpnent  motions  only  by  leave  of  court  was  over- 
turned (Dredxe  v.  Perry.  338  F.2nd  456  (19$4)J.  I  know 
of  no  such  rule  now. 

Some  matters  still  tn  dispute  are  mandatory  bonds  for 
fore ifn  pUintiffs.  the  notice  required  in  a  dismissal  by 
load  rule,  rules  forbidding  lawyers  in  class  actions  to 
'^tact  t,Uss  members,  and  penniiiible  pretrial  require- 
ment!. 


rules  may  be  foolish,  they  are  hardly  illegal. 
For  example,  local  rules  that  create  "divi- 
sions" of  a  district  not  provided  by  statute 
seem  remarkably  unwise.*'  They  not  only 
create  administrative  problems,  but  they 
also  may  restrict  venue  following  23  U.S.C. 
1393.  !  can  see  no  useful  reason  for  doing 
that." 

It  appears  also  that  few.  if  any,  standing 
orders  on  discovery  and  other  matters  direct- 
ly conflict  with  federul  rules,  though  they 
may  create  a  diversity  of  practice  within 
several  courts  (particularly  the  Central  Dis- 
trict of  California  and  the  Eastern  DiMnct  of 
Pennsylvania,  which  !  have  studied  inten> 
sively).  But  diversity  of  practice  is  an  entire- 
ly separate  question  from  that  of  conflicts. 

The  valut  of  local  ruitt 

But  we  need  not  rely  upon  the  relative 
absence  of  conflict  to  demonstrate  the  ac« 
ceptability  of  local  rules.  We  can  make  a 
positive  case  that  local  rules,  far  from  bur- 
dening the  bar,  represent  an  essential  mode 
of  communication  between  bench  and  bar. 

Even  the  critics  agree  that  the  federal 
rules  provide  only  a  skeleton,  and  leave 
open  wide  discretion  to  federal  trial  judges. 
Examples  of  the  areas  in  which  discretion  is 
available  are  control  of  discovery,  pretrial 
requirements,  admission  to  the  bar  of  a 
district,  and  local  special  problems  of  vari- 
ous sorts.  There  are  also  many  issues  on 
which  statute  or  rule  require  or  pcnnit  a 
local  rule.**  District  judges  and  courts 
have  established  consistent  policies  on 
many  such  matters  of  inarguable  discretion. 

Diverse  practice  (within  the  range  of  per- 
missible discretion)  seems  inevitable  in  the 
federal  judiciary,  it  follows  from  the  wide 
discretion  available,  from  the  high  degree  of 
independence  accorded  federal  judges,  and 
from  the  fact  that  the  practice  of  law  (despite 

27.  Rule  2  of  the  District  of  Montana  for  example. 
Rule  6  of  the  Eastern  District  of  California  and  Rule  I 
of  the  District  of  Arizona  may  present  this  problem  to  a 
lesser  degree. 

28.  See.  Rule  1  of  the  Southern  District  of 
Florida  on  "Docketing  and  Trial."  which  defines  the 
place  where  each  case  shall  be  docketed  and  tried,  and 
papers  filed.  Z^ecause  this  rule  promises  no  ironclad 
assignment  to  a  division  (only  to  a  jury  division,  a 
different  matter),  no  venue  dllHculties  can  result. 

29.  Wright  and  Miller,  tvpra  n.  <4  at  217. 
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some  nationalizing  tendenviesJ  is  Iu«.aliied 
to  state*  and  counties  in  a  degree  that  has 
few  parallels  in  other  professions  or  sectors 
of  the  economy  Most  important,  the  pattern 
bv  Nvhich  federal  ludges  arc  recruited  as- 
sures that  the  judges  have  strong  local  or 
st«itewide  tics. 

V  S.  district  courts  hardl>  are  field  ofHces 
of  an>  national  apparatus,  unlike  other  agen- 
cies that  often  share  their  buildings.  Power 
in  administrative  matters  lies  in  the  courts 
themselves  Apart  from  obvious  exceptions 
(especiall>  resources),  power  docs  not  flow 
from  an>  Washington  hierarchy  The  poli- 
cies and  the  invenlives  characteristic  of  this 
distnbiitioit  of  power  generally  reflect  )ot.-al 
or  statewide  practice  to  a  significant  degree. 

Diverse  practice  is  desirable  as  well. 
Bee  jusf  courts  must  respond  to  the  environment 
III  which  thcv  operate,  thev  must  remain  flexible 
Courix  miKt  Ih"  able  to  adjust  to  changes  in  case 
flow,  pjrtu  ularlv  ;il  the  trtil  court  level.  The  trial 
«Mirt  IS  at  ihv  huh  of  a  wheel  which  intersects. 
With  prtnevutur\  yffivtfs.  private  attorneys,  liti- 
gants, jurkv.  witnesses.  la>  groups,  city  and 
(ountv  govt'rnments,  . 

\  dixintr.ilueJ  administrative  structure  that 
tan  re>pond  to  local  needs  is  widely  sup- 
ported in  recent  management  literature.^* 

Civt-n  diversity,  it  seems  foolish  to  argue 
consistent  polu  ies  should  be  somehow  sup- 
pressed,  rather  than  published.  It  was  ar- 
gued in  the  1967  Columbia  Note  that  Rule 
83  confers  a  rulemaking  power  in  its  first 
scnteiKC  uhKh  is  distinct  from  the  "deti- 
MOnrnaking  power**  contained  in  its  final 
icnttnte."  This  distinction  ha^  been  influ- 
ential it  has  been  adopted  m  large  part  by 
most  «.ritus  of  the  local  rulemaking  power, 
who  assert  that  there  is  too  much 
rulemaking,  leaving  too  little  to  be  decided 
on  a  case-bvcase  basis. 

Framed  this  way.  the  attack  on  local  rules 
seems  simply  sillv  even  though  the  distinc- 
tion is  useful  Apparently  there  is  a  broad 

)0  I>*vul  J  Sajir*.  Mtfdrm  Court  Stwiaftment 
TmtJ*  tn  (  ourt  OrgantiatUfn  Cvturpts — 1976. 1  Jts- 

TICF  SVSTFM  JOL'RSAl.  23  11967* 

31  Srf.  gcnerallV'  Saarj.  AhnJem  Trends  and  Cwff 
CaHj^.  Th(  CiMtmitoruil  W  ud,m  t^f  Stale  Cvurt  Ad 
mintsiration  A  Crilual  Anessment  and  an  AUematne 
\ppTtfafK  2  Ji<»ncE  System  JotnsAt  35-55  U976>. 
an'l  dUdont.  ihfrcm 

i2  Supra  n  6.  at  1252 

34  Judtcalure/\otum<  62.  Number  l/Jmt-Juty.  I97S 


area  to  whith  judicial  discretion  extends,  in 
which  a  judge  may  make  an  identical  deter- 
mination in  every  case  as  long  as  no  rule  is 
promulgated.  ^Presumably,  the  policy  could 
be  published  m  an  opinion,  but  not  a  local 
rule.)  A  presumption  against  publication  in- 
vites the  evil  many  critics  would  remedy. 

Local  rules  are  no  "booby  trap"  for  for- 
eign lawyers,  the  real  bouby  trap  is  the  local 
procedure  that  is  not  published.  The  late 
Chief  Judge  Mac  Sw  in  ford  used  to  say,  "\\  e 
don't  have  local  rules  in  this  court.  Our 
lawyers  know  what  we  expect  of  them." 
That  situation  truly  imposes  a  need  for  local 
counsel  on  foreign  lawyers.  Comprehensive 
local  rules  at  least  prov  ide  initial  familiaritv 
with  local  practice. 

A  ut«ful  tool 

Rulemaking  clearly  cannot  replace  reasoned 
decision-making,  but  it  can  bean  important 
channel  of  policy  making.  The  courts  are 
often  criticized  for  imposing  on  other  bodies 
policies  based  on  scant  information,  they  are 
seen  as  too  ready  to  declare  policy  for  others, 
especially  public  agencies.'^  But  they  some, 
times  seem  hesitant  to  make  policy  for  them- 
selves. 

A  major  theme  in  court  management  is 
that  courts  have  done  too  little  planning  and 
policymaking  with  regard  to  their  cv\  n  oper- 
ations." Their  reluctance  is  not  surprising, 
rule-  and  policy-making  are  the  opposite  of 
their  usual  decisional  mode  of  operation."  A 
rule  defines  future  action  on  cases  yet  to 
appear,  adjudication  is  based  on  a  record 
built  on  past  events.  W  here  Judge  Weinsteiii 
compares  rule-nwkmg  to  legislation  and 
finds  the  procedure  wanting  and  the  scope 
often  improper,  he  has  perh.ips  overlooked 
administrative  policy-making  as  a  more  ap- 
propriate frame  of  reference. 

33  See.  eg.  Nathan  Clazti.  Tuuards  \t\  Impend 
JudiciaryKAX  THE  Pi'BLlC  iNTFUlsT  1(^.123 U975> 

34  A  valtiahir  sourw  lut  ihi\  i\sw  Iv  Kuv^cll  H 
Whcf  If r  ami  Donald  U  J k^on.  Judu  tai  Counah  and 
Policy  Planning.  1  JlsticE  Svstevi  lotBNAL  i2i-l40 
(1976) 

See  also  Rti^^fll  R  WhtrJ^i.  Planning  v\  the  State 
Courts  Donald  W  jackxun.  Prt>xram  Etaltiaiton  n 
Judntal  Admmiitratton.tnLam  C  Btrkvon.Sieven^V 
Havs.  and  Su"«an  J  Cart>oin«  eds .  Ma-NACInc  The 
State  CoUKTS  337456  St  Paul.  U'rsl.  1977, 

35  UVmvtom.  supra  n  3.  chiptvt  1 
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Looking  at  rules  as  a  part  of  polic>  helps 
answer  a  few  questions  but  raises  others.  If 
rules  are  an  essential  part  of  running  a  court 
and  charting  its  future,  it  is  l>eside  the  point 
to  complain  of  their  niimbor  or  scope.  Local 
rules  can  define  and  regulate  practice  on 
certain  matters  of  the  normal  operation  of 
the  courthouse  They  can  define  the  rou- 
tine to  govern  important  elements  of  the 
conduct  of  litigation"  The>  can  provide 
mforination  about  statutory  plans»^*  and 
the\  tan  describe  the  administrative  organi- 
zation of  the  court.** 

Manv  I*  S  courts,  in  njy  vie\v»  make  too 
little  effort  to  take  advantage  of  local  rules  as 
a  device  to  hammer  out  agreement  on  court- 
wide  procedural  policies  The  result  is  that 
manv  rules  are  the  pet  projects  of  a  few 
judges,  and  have  no  bearing  at  all  on  the 
a<  tis  itii's  of  manv  or  most.  Also»  the  rules  are 
olU'U  narrower  in  scope  than  they  should  be. 

I)iv«'rsitv  among  courts  seems  unavoida- 
ble Because  judges  on  any  particular  court 
differ  from  one  another  in  their  history, 
training,  and  attitude  to  procedural  ques- 
tions, diversitv  tiithin  a  court  is  probably 
inevitable  as  well.  The  most  common  com- 
plaint I  have  heard  from  lawyers  is  the 
ddhcultv  in  practicing  law  where  proce- 
dures dilfer  widely  from  judge  to  judge. 
\mong  the  10  courts  we  visited  for  a  district 
lourt  research  project*  some  had  done  a 
remarkable  )ob  in  hammering  out  consistent 
poimes  which  all  judges  could  live  with  on 
most  of  the  dav-to-dav  procedural  questions 
a  lawver  faces.  Those,  however,  were  the 
few  not  subject  to  this  complaint 


^  vr  Riilr  6  of  the  Northern  District  of 
\Ijt\ina  *>n  Hrmotal  of  Court  Ftio  and  Exhibits  " 

)7  Sff.rx.  Rule  3 of  the  E.k4tem  DUirict  of  Lou»»i- 
4na  on  "Motion*."  It  co*er$  motion  Jayj.  scttinif  mo* 
ti4>!tv  iot  Itvinnn,  and  calemlar 

Vi  S>r.  CM'  Rule  21  of  the  Northern  Dutiici  of 
M.^r^ia  oil  (Atuii  PUn»,  vvhi^h  ^t»cr}  ^  pian  fur  (he 
^v^t^nm^-nt  «f  ^ounvel  to  represent  in Jijjent  defendants 
in<.  nmtnal  proceed  inKt.  a  plan  for  the  random  selection 
oi  grami  amt  P^'ltl  lurors  ind  a  ptan  to  mmimizr  umitie 
«iej«»  ami  I'lrtbei  prompt  J^pu^ition  of  criminal  cases 
<«»perd>  Trial  \ctK 

59  Supra  n  2S 

40  *mpran  I  This  point  i«  made  aho  in  the 'Report 
Ek^liMtukji  ihv  indivtduj!  \v>()!;nmenl  S>stem  in  the 
So»jth**rn  District  of  New  'kotk  \fter  Three  Vears  Expe- 
n^n<e"  «  «!  tl»e  ttar  ol  d»e  Citv  of  New  ^ork,  /ul>. 
l<>:-5?.  pp  5-6 


Two  qutstlons 

As  this  larger  context  is  explored,  two  diffi- 
cult questions  probably  will  be  illuminated 
— (]uestions  which,  I  am  frank  to  say,  I 
cannot  confidently  answer  now^  The  Brst 
concerns  how-  far  rule-making  can  extend 
and  not  intrude  on  decision-njaking.  I  have 
tried  to  show  that  a  minimalist  position  will 
not  do.  On  the  other  hand,  it  cannot  be  that 
any  consistent  and  law  ful  action  of  a  court  is 
suitable  for  transmutation  into  a  rule. 

Though  nearly  all  prisoner  petitions  are 
dismissed  as  frivolous,  for  example,  it  does 
not  follow  that  this  result  represents  a  poli- 
cy. Tluis»  no  court  should  promulgate  a  rule 
that  *'All  prisoner  petitions  filed  in  this  dis- 
trict shall  be  dismissed  as  frivolous  "  Courts 
must  read  every  petition;;  if  most  are  dis- 
missed»  that  cannot  be  a  matter  of  policy, 
determined  m  advance.  The  critics  would 
have  us  believe  that  many  local  rules  com- 
mit this  error.  While  I  think  that  is  demon- 
strably untrue,  all  of  us  need  further  defini* 
tion  of  the  desirable  scope  of  court  policy.  It 
must  be  broad  enough  to  help  courts  do  their 
jobs  well,  now  and  in  the  future.  It  must  not 
pre-empt  adjudication  of  controversies. 

My  second  open  question  is  how  far  a 
court  should  go  in  trying  to  bind  judges  who 
dissent  from  a  local  rule.  Rule  83  requires 
only  a  majority  of  district  judges  when  a  rule 
is  created.  When  we  realize  also  that  new 
judges  will  be  appointed  who  did  not  vote 
we  find,  in  toto,  many  judges  who  may  not 
support  a  rule.  Enforcement  is  difficult, 
though  no  more  so  than  for  national  rules.  In 
general,  perhaps  courts  should  avoid  prom- 
ulgating a  rule  unless  dissenting  judges  feel 
they  can  live  with  it,  and  rules  should  be 
reopened  as  nesv  judges  are  appointed. 

Racommtndatlons 

Ont«  we  understand  the  signifiuanc*  of  the 
local  ru}e*makmg  power,  it  i$  still  possible 
to  criticize  several  aspects  of  the  exercise  of 
this  power.  The  first  is  the  way  m  which  the 
rules  are  drafted,  the  second  the  way  in 
which  they  are  promulgated,  the  third  is  the 
lackof  bindmgpovver  of  therules  themselves, 
and  last— and  most  important— is  the  occa- 
sional lack  of  consistency  with  national  law. 
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ConsulUtton:  Judge  Weinstem  tnd  others 
are  rightly  concerned  about  the  manner  in 
which  local  rules  are  drafted,  reviewed,  and 
promulgated.  He  argues  that  rule-making  is 
to  be  understood  and  evaluated  under  theor- 
ies of  legislative  delegation,  and  finds  it 
wanting  from  that  perspective.  He  recom* 
mends  hearings,  notification,  and  ■  substan- 
tial opportunity  for  comment.**  I  find  all  this 
useful  and  probably  inarguable.  However,  I 
have  some  doubt  that  local  rules  that  simply 
do  what  local  rules  should — to  codify  exis- 
ting policy  or  practice  that  is  consistent  with 
higher  levels  of  law — need  to  be  dealt  with 
or  evaluated  through  the  imposing  intellec* 
(ual  apparatus  Judge  Weinsteln  brings  to 
bear  on  them.  But  it  certainly  seems  good 
practice  for  any  government  agency  to  pro* 
vide  an  opportunity  for  public  comment 
Ixrfore  drafting  regulations,  as  most  agencies 
are  required  to  do  by  the  courts. 

Promulgation!  If  a  district  has  a  lawful, 
consistent,  and  predictable  policy,  a  positive 
service  is  performed  by  publishing  a  concise 
and  useful  description  of  that  policy.  If 
court  wide  procx'dures  are  to  be  publicized, 
local  rules  seem  the  best  way,  by  contrast 
with  general  orders  or  some  other  form  that 
stops  short  of  the  formal  local  rule. 

In  his  discussion  of  the  implications  of 
rule^making.  Judge  Weinstein  argues  that 
rule-making  should  be  conservative  and  ac- 
curately  describe  practice,  but  he  does  not 
Acem  to  offer  any  good  alternative  to  local 
rules  as  a  means  to  publicize  local  practice.*' 
A  uniform  numbering  system, .which  may  be 
forthcoming,  would  be  ver>  desirable.** 

Sumc  districts  have  a  vast  proliferation  of 
"general  orders,"  whose  status  js  unclear 
and  whose  distribution  is  spotty.  The  Cen- 
tral District  of  California  has  181,  in  three 
large  volumes.  Of  course,  it  is  impossible  to 
obtain  a  national  collection  of  general  or* 
derji.  One  reason  I  am  wary  of  excessive 
consultation  and  review  prior  to  promulga* 
tion  IS  I  would  avoid  procedures  that  make  it 
difficult  to  promulgate  a  local  rule. 

Binding  power:  The  judiciary  appears  to 
have  a  rather  casual  attitude  toward  local 

-II  V,eity%tt\n,  supra  n  13,  a)  151 
4Z  WciiDlrin,  tupnt  n  13 
4X  itupran  16 

36  Judkature'Volumt  62»  Sumbcr  l/juncjuly,  197S 


rules,  particularly  in  the  notion  that  the 
judge  IS  not  bound  by  them.  Wright  and 
Miller  think  local  rules  should  be  binding 
on  the  parties  and  the  court,  but  that  view  is 
probably  not  widespread  among  judges.** 
Many  local  rules  that  impose  pretrial  re* 
quirements  are  enforced  rigidly  by  some 
judges  and  only  sporadically  (or  not  at  all) 
by  others.  A  local  rule  should  be  generally 
consistent  with  actual  praptice  of  the  court  it 
governs  (though  it  may  be  waived  in  a 
particular  case)  or  it  should  be  withdrawn. 

Consistency:  There  ortfa  numbcrof  direct 
conflicts.  Although  they  have  les»- cumula- 
tive force  than  the  critics  think,  their  exis- 
tence certainly  is  troubling.  It  would  appear 
wise  for  district  courts  to  be  conservative  in 
future  rule-making  and  eliminate  existing 
conflicts.  In  particular,  it  would  be  wise  to 
forego  excursions  along  the  lines  suggested 
by  the  ABA  Litigation  Section,  in  their  pro- 
posal that  substantial  modifications  of  dis- 
covery practice  be  adopted  by  local  rule.** 

Conclusion 

What  district  courts  should  do  m  this  area 
can,  I  think,  be  simply  summarized.  A  dis- 
trict should  maintain  the  most  comprehen- 
sive possible  body  of  local  rules,  provided 
that  those  rules  meet  the  following  stan- 
dards, they  should.  (1)  be  lawful,  (2)  de- 
scribe actual  practice,  (3)  descnbe  some- 
thing attorneys  need  to  know  about,  and  (4) 
be  promulgated  following  a  process  that 
provides  a  reasonable  opportunity  for  par- 
ticipation and  comment  by  the  bar. 

With  those  conditions,  I  think  that  the 
exercise  of  the  local  rulemaking  power  of- 
fers the  federal  district  courts  one  of  their 
best  tools  for  responding  to  problems  that 
national  rules  simply  cannot  address.  O 


44,  Wright  and  .Miller,  supra  n<  4  at  224. 

45.  See,  "Report  of  Ihe  Special  &>miniUee  iot  the 
Study  of  DiJ corny  Abuse"  (American  Bar  Astocfation 
Stfiion  on  Utigatfon.  October.  1977)  At  a  1977srttion 
of  the  Conference  of  Metropolitan  Di$trlct  Chief  Jud/(< 
e»  (Brownsville.  T^xaj,  October,  1977),  a  section  iT»em 
bcr  suggested  thai  several  of  the  proposals  be  adopted 
by  local  rule.  He  especially  suggested  a  Itmttation  of  30 
interrogatories,  unless  leave  of  court  js  obtained. 


STEVEN  FLANDERS  is  a  project  director  Mt  Ttie 
Fed&raJ  JudicisI  Center.  Washington,  D.C. 
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Computer  Discovery  in  Federal  Litigation: 
Playing  by  the  Rules 


Prctnal  discovery,  especially  in  complex  litigation,  often  requires  attorneys 
to  maintain  and  manipulate  numerous  documents  containing  large  quantities 
of  data.  To  assist  attorneys  in  organizing  and  using  this  material  effectively, 
law  firms  are  turning  with  increasing  frequency  to  computer  technology^ 
Recognizing  this  trend,  commentators  have  written  enthusiastically  about  the 
use  ofcomputers  in  litigation.2  Very  little  of  the  literature,  however,  discusses 
the  unique  questions  that  computers  pose  for  pretrial  discovery. 

One  such  question  concerns  the  computer's  potential  for  abuse.  The  speed 
and  data  management  capabilities  ofcomputers  enable  an  attorney  not  only 
to  obtain  information  quickly  but  also  to  bury  his  opponent  beneath  reams  of 
papcr.J  Computers  also  present  new  gucstions  about  compliance  with  discov- 
ery requests.  Should  a  court,  in  the  interest  of  quick  and  efficient  litigation 
order  a  party  to  use  his  computer  for  discovery?  If  the  court  orders  the  use  of 
a  computer,  which  party  should  bear  the  costs?  In  what  form  must  a  party 
present  information  denved  from  his  computer?  Finally,  do  the  privileges  that 
apply  to  manually  kept  records  apply  in  the  same  manner  to  records  stored  on 
a  computer? 

This  note  provides  answers  to  these  questions.  Because  of  the  ready 
applicability  of  the  Federal  Rules  of  Civil  Procedure  to  computer-aided 
discovery,  the  answers  are  actually  quite  simple.  Simple  resolutions,  however, 
provide  welcome  relief  to  the  litigator  confronted  with  the  confusion  of  issues 
and  occasionally  incorrect  results  found  in  the  case  law.-*  Indeed,  much  of  the 


1  Ste  The  Amencan  Uwycr.  Nov..  1980.  at  27, 36  (computers  will  become  incrcMin»Iy  sophuticited 
and  less  expensive  pcrmittini  even  small  firms  to  purcluse  them).  See  ienera//y  Smith.  Automating  For  the 
Eighties,  66  A  B  A  J  304  (1980)  (durinf  1980's  computer  pnces  will  dcchne  fannpni  automation  to  firms 
f>f  all  sizes)  An  mdicalion  of  the  widespread  use  of  computers  by  the  legal  profession  was  the  appearance  of 
a  special  supplement  on  computers  and  litigation  m  a  m«or  metropohtan  legal  newspaper.  Leial  Times  of 
Wash .  Nov.  17.  1980.  at  29.  passim. 

2  As  a  general  nUe,  articles  dealing  with  coinputer  litigation  explain  either  the  countless  ways  a 
ompuier  can  help  a  litigator  or  how  a  computer  will  benefit  a  particular  Uw  omcc  See  genera/Zy  USE  of 

COMftmns  IN  LmoATioN  (J.H.  Young.  M.E  Kris  A  H.C  Tramor  eds,  1979)  (coUecting  articles  on 
coraputen  and  litigation)  [hercinaAer  COMfUTEW  IN  LmoATlONji  The  American  Uwyer.  Nov.  1980,  at 
27.  passim  (discussing  increased  use  of  computcn  by  m^r  Uw  firms  for  variety  of  legal  and  daU 
processing  applications).  Note,  77ie  Impact  of  CompuXtn  on  the  Lefat  Profession.  30  Baylor  L  Rev.  829 
(discussing  computcnzcd  research,  litiption  support,  and  discovery  and  admissibihty  of  compu. 
ten  zed  information). 

3  E  Hugh  Kinney,  LmoATioN  SurronT  Systems.  An  Attorney's  Guide  |  5.20  (1980) 
(countcrdiscovery  strategy  of  ^massive  response*'  places  requcsUng  party  on  defensive  m  terms  of  time  and 
money)  (hereinafter  LmoATlON  SUrrORT  Systems]. 

4  See  Sanders  v  Uvy,  538  F  2d  636, 648-649  (2d  Cir.  1976)  (en  banc)  (because  more  difncult  to  extract 
shareholder  names  from  defendant's  computer  files  than  from  other  files,  defendant  rather  than  class 
reprcsentalivc  must  pay  cotU  of  notifying  class  memben),  rer'd  sub  nom.  Oppcnhemier  Fund,  Inc.  v. 
Sanders,  43T  U  S  340. 362-63  (1978)  (no  reason  to  penalize  defendant  for  storing  files  on  computer  because 
equally  expensive  to  extract  infonnation  from  other  files);  In  re  Japanese  Antitrust  Litigation.  494  F  Supp. 
1257.  1259-60.  1263  (Ep  Pa.  1980)  (rcvcnini  itself,  court  ordered  production  of  computer  Upo  after 
noting  earlier  confusion  over  their  work  product  sutus);  Pretnal  Heanng  Transcript  at  71,  In  re  IBM 
PcnpheraJ  EDP  Devices  Antitnist  Litigation,  5  CoMrinxR  L  Serv.  Kek  178  (RD.  Cal.  1975) 
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i^^fP/IJ?*"^  pcrraittion  of  the  copyright  holder  from  tht  Georgetown  Uw  Journal,  v.  63,  Aug,  498L 
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confusion  has  occurred  because  courts  and  litigators  have  focused  myopically 
on  the  workings  of  the  computer  and  have  refused  to  see  the  case  with  which 
the  ordinary  rules  of  discovery  apply.^ 

Litigators  and  judges  faced  with  computer  discovery  issues  should  recog- 
nize one  essential  point,  the  information  stored  on  the  computer,  and  not  the 
computer  itself,  is  the  focal  point  of  the  inquiry.  Other  than  a  rudimentary 
understanding  of  the  way  in  which  computers  operate,  the  only  requisite  to 
satisfactory  solutions  is  a  careful  application  of  the  Federal  Rules  of  Civil 
Procedure.  Litigators  and  courts  should  avoid  the  common  problem  of 
becoming  so  entangled  in  computer  issues  as  to  forget  the  most  important 
question,  is  the  information  sought  properly  discoverable  under  the  Federal 
Rules  of  Civil  Procedure? 

This  note  illustrates  the  ready  applicability  of  the  Federal  Rules  of  Civil 
Procedure  to  computer-aided  discovery.  After  briefly  explaining  computer 
concepts  and  terminology,  the  note  discusses  how  computers  affect  five 
general  areas  of  the  discovery  process:  the  preservation  of  information  prior 
to  trial;  compelling  a  litigant  to  use  his  computer;  the  information  the 
computer  should  provide;  the  form  requested  information  should  take;  and 
the  proper  allocation  of  computer  discovery  costs.  This  note  offers  interpreta- 
tions of  the  rules  to  solve  problems  that  the  courts  have  yet  to  confront.  In 
addition,  the  note  analyzes  problems  that  the  courts  have  addressed  inap- 
propriately and  demonstrates  how  the  rules,  when  correctly  applied,  ade- 
quately resolve  issues  of  computer  discovery. 


The  computer  is  valuable  to  a  litigator  because  it  can  search  through  and 
sort  large  quantities  of  data  in  a  short  period  of  time.  An  attorney  can  use  this 
capability  to  organize  and  store  information  so  that  he  quickly  can  locate  and 
assemble  needed  pieces  of  evidence,  such  as  all  documents  discussing  a  given 


(belicvinf  that  us€  of  computer  would  mult  m  disclofturc  of  work  product,  court  denied  pUintifTs  motion 
for  order  dircctrng  IBM  to  us«  computer  to  speed  document  production);  c/  Donaldson  v  Pilbbury,  554 
F  2d  825.  832  (8th  Cir.  1977)  (without  dcadrng  iMU«,  appellate  court  implied  that  distnct  court  erred  by 
refusing  to  allow  discovery  of  computer- readable  matenal). 

5  An  example  of  this  overemphasis  appeait  in  /n  rt  IBM  Peripheral  EDP  Devices  Antitrust 
Litigation.  5  COMfUTER  t,  Serv.  Rep.  g78  (N.D.  Cal.  1975).  In  that  case,  the  judge  and  the  attorneys 
became  involved  m  a  complex  dialogue  about  work  product  and  the  defendant's  computer  Stt  Senenlly 
Prctnal  Hcanng  Transcript  at  52,  In  rt  IBM  Peripheral  EDP  Devices  Litigation.  5  COMfUTER  U 
Rep  878  (N.D.  Cat  1975).  Consequently,  they  failed  to  realize  that  plainlifT  wishsd  IBM  to  use  the 
computer  only  for  the  purpose  of  spoeduig  document  production  and  not  as  a  subterfuge  to  discover  work 
product.  Consider  the  following  exchange: 

^» 

The  Court.  I  have  the  greatest  feeling  that  one  side  is  talking  about  one  thing  and  the  other 
about  another. 

You  say  if  you  comply  with  this,  all  your  work  product  is  to  be  released  They  say,  "we  don't 
want  the  work  product."  They  say,  "We  want  them  to  push  the  button  as  to  what  documcnu 
have  been  previously  selected  to  do  this,  and  thb  will  create  a  saving  in  time  and  effort.'* 
counsel.  I  can  understand  your  Honor  saying  it  seems  to  you  like  ships  passing  in  the  night. 


I.  Computers  and  Litigation:  An  Overview 
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pomt.<^  Computcn  can  also  supply  attorneys  with  calculations,  cost-benefit 
and  accounting  p^alyscs,  and  market  share  projections.' 

Because  cOinputcrs  are  such  valuable  tools,  attorneys  should  acquire  some 
basic  familiarity  with  them.  A  computer  is  similar  to  a  vast  filing  cabinet 
having  an  automatic  retrieval  system,  Data  bases,  the  electronic  equivalent  of 
filing  drawers,  conUin  data,  information  gleaned  from  documents,  conversa- 
tions, and  the  Iike,«  Programs,  sets  of  instructions  written  in  a  language  the 
computer  can  understand,  tell  the  computer  how  to  manipulate  data  in  the 
daU  base  to  accomplish  a  specified  task.^^  Software,  the  generic  term  for 
programs,»o  describes  the  programs  purchased  from  the  computer's  manufac- 
turer" as  well  as  those  written  by  the  user,  Programs  draw  information  from 
the  computer's  memory^^  and  manipulate  it  in  the  central  processing  unit 
(CPU)— the  computer's  brain. 


6  For  in  excelknt  diKUStion  of  the  uses  of  computcn  in  litisation  tccomptnied  by  a  detaited  "how  to" 
fuide  on  crettms  a  Htiption  lupport  system,  seeLmCATioNSuproRT  Systems,  supra  note  3.  Ste  also 
Halladjy,  Anatomy  of  an  Automated  Lawsuit,  LmOATiON,  Sprinj.  1977,  at  13  (dcscnbini  tremendous 
«vin|s  in  time  and  money  retultinj  from  use  of  electronic  litigation  file  dunni  135-<iay  trul);  Sanders, 
Employment  of  Utiiation  Support  Systems  in  Preparation  of  a  Products  Liability  Case,  II  FoRUM  919 
(1976)  (discussmi  advanUges  of  computer  use  in  Utijation,  but  notini  that  even  bti|ation  systems  require 
substintiil  attorney  time). 

7  See  LmOATiON  Support  Systems,  supra  note  3,  §§  10.30-10.33  (in  addition  to  scarchinf  and 
sorting  computer  raiy  be  used  for  computinj  damaies,  predictive  modelini,  and  numerical,  network,  and 
suiutical  analyses), 

Pearl  Brewinj  Co.  v  Joseph  Schlitz  Brcwmj  Co.,  415  F.  Supp.  1 122  (S.D.  Tex.  1976),  is  an  example  of 
the  sophisticated  way  in  which  computers  can  be  used  in  litiption.  In  Pearl  Brewing,  An  antitrust  suit, 
plamtiffs  hired  consuItinU  to  construct  a  computcriied  econometric  model,  designated  the  'Texas  Beer 
Market  Model/'  to  simulate  market  conditions.  Id.  at  !  134.  Information  produced  by  the  model  would  be 
passed  through  a  Damage  Assessment  Program,  which  would  estimate  the  pUintifTs  losses  that  resulted 
from  the  defendant's  anticompetitive  activity.  Id. 

S  The  computer  as  "filing  cabinet"  is,  of  cours*.  only  an  analogy.  In  reality,  computers  store  data  as  a 
scnes  of  magnetic  spots  on  a  medium  such  as  Upc.  Litigation  St;ppoRT  Systems,  supra  note  3,  App.  1  at 
396  A  dau  base  is  a  collection  of  daU  that  relates  to  the  ume  subject  and  is  stored  together.  Id.  §  10.18. 
Thus,  inventory  and  payroll  data,  although  stored  in  the  same  computer,  would  appear  in  separate  data 
bases  Analogously,  an  attorney  using  a  computer  for  litiption  support  might  create  a  separate  data  base  of 
evidence  and  documenu  for  each  case  or,  if  a  case  b  very  complex,  for  «»ch  major  issue.  Id.  §  10  22. 

The  segregation  of  information  into  discrete  daU  bases  causes  problems  when  a  party  seeks  to  discover 
infonnaiion  scattered  among  several  daU  bases.  Often  new  programs  must  be  written  to  assemble  the 
desired  information  See  Sanders  v  Uvy,  558  F.2d  636, 64«49  (2d  Or.  1976)  (necessary  to  develop  special 
computer  program  to  extract  shareholder  information  sought  by  discovering  party),  rev'd  sub  nom, 
Oppenheimer  Fund,  Inc  v  Sanders,  437  U.S.  340  (1978),  Another  solution  to  this  problem  is  the  use  of 
sophisticated  daU  base  management  systems.  Cf  LmCATiON  St;ppoiiT  Systems,  supra  note  3,  §§  10.18- 
10  26  (discussing  constrvction,  testing,  use,  and  maintenance  of  data  base  management  systems).  Sherman 
A  Kinnard.  ITie  Development,  Discoy.*ry,  and  Use  of  Computer  Support  Systems  tn  Achiettni  Efficiency  tn 
Litigation,  79  COLUM  L  Rev  267,  2b2?.7l  (1979)  (discussing  advanUges  and  disadvanUges  of  fuU  text 
and  index  systems  used  m  Utiption  daU  bases)  [herdnaner  Computer  Support  Systems]. 

9  See  LmoATiON  Si;pport  Systems,  supra  note  3,  f  1006  (programs  consist  of  series  of  statements  in 
some  welMefincd  language  setting  forth  step-by  step  problem-solvmg  procedures).  Programs  are  written 
usmg  either  incomprehensible  strings  of  numbers  known  as  machine  language  or  an  English-like  high-level 
language.  Id.  f  10.07. 

10  See  id  App  1.  at  396  (software  consists  of  programs,  procedures,  and  documentation  concerning 
operation  of  computer  system) 

11  See  id  ^4  26  (commercially- prepared  data  base  management  software  generally  allows  for  creation, 
maintenance,  and  searching  of  text  files). 

12  Computers  in  LmoAnoN,  supra  note  2.  at  12  (internal  memory  stores  program  bcinx  run  and 
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A  computer  communicates  with  the  world  outside  itself  through  peripheral 
devices  such  as  magnetic  tape  drives,  disk  drives,  punch  card  readers,  video 
terminals,  and  pnnters.'^  Because  each  of  these  devices  stores  information  in  a 
different  form,  the  user  must  choose  the  device  that  will  produce  information 
m  the  form  best  suited  to  his  purposes.**  Thus,  an  attorney  must  determine 
what  device  to  use  for  output — the  information  the  computer  produces.*^ 

Litigators  generally  will  encounter  two  types  of  computer  systems.*^ 
Companies  and  other  potential  parties  to  litigation  use  business-record  systems 
to  perform  accounting,  payroll,  or  inventory  control,  in  order  to  enhance  the 
efficiency  of  their  business.  Because  many  companies  use  computers  ;-ather 
than  traditional  file  cabinets  to  store  information,  litigators  should  be  familiar 
with  business-record  systems  so  they  will  be  able  to  employ  discovery 
effectively.  Litigators  should  have  an  even  greater  understanding  of  litigation 
systems^-^compuitT  systems  that  law  firms  use  to  store  and  organize  materials 
pertinent  to  a  given  case.^^  Because  litigation  and  business-record  systems 
deal  with  different  types  of  information,  they  raise  different  issues  that  this 
note  separately  analyzes. 

The  forego:ng  discussion  supplies  the  information  and  vocabulary  neces- 
sary for  courts  and  liti^tors  to  understand  most  discovery  requests  mvolving 
computers.*'  Of  all  this  information,  two  distinctions  are  especially  signifi- 
cant. First,  litigators  and  courts  must  understand  the  distinction  between 
software  and  data  bases.  Data  bases  contain  information  about  the  business 
practices  of  the  company  using  the  computer.  Software,  however,  contains 
information  relevant  only  to  the  mtemal  workings  of  the  computer.  As  a 
result,  discovering  parties  usually  seek  discovery  of  data  bases  rather  than 
software.*'  The  second  significant  distinction  is  that  between  business-record 


dau  bang  pfocesMd).  For  >  disctmioa  of  «  computer's  mfonrudoa  storage  and  memory  organiiation*  see 
fU  at  30-51. 

13.  5ec  id.  App.  1.  at  391. 

14.  Thus,  if  the  attorney  intends  to  read  the  mformatJOO  the  computer  produces,  it  must  take  the  fonn 
of  computer  printouts.  Alternatively,  if  the  attorney  wtsbcs  to  send  the  information  to  another  compute, 
for  analysis,  be  must  store  it  on  a  machine-readable  medium  such  as  Upe,  diik,  or  punched  cards. 

1 5.  LmCATiON  SUPFOKT  Syttems,  supm  note  3,  App.  I  at  390  (output  refers  to  processed  dau  stored 
outside  computer's  own  n&emory). 

Ail  attorney  must  also  consider  other  factors  such  u  speed  and  coat  when  choosing  a  peripheral  device 
for  outpuL  Thus,  mformation  stored  on  a  disk  can  be  obtained  more  quickly  than  that  stored  on  Upe.  Disk 
storage,  however,  ts  much  more  expensive  than  Upe  storage.  As  a  general  rule,  the  more  readily  one  can 
obtain  information,  the  more  it  costs  to  store. 

16.  In  computer  parlance  a  "system**  u  the  entire  set  of  software  that  accomplishes  a  unified  purpose. 
For  example,  an  accounting  system  would  be  the  combination  of  a  ledger  nrogram.  an  accounU  receivable 
program,  and  whatever  oiner  programs  were  necessary  to  perform  a  busit  ^9*  accountmg  tasks.  M.  Weik, 
Standakd  Diction a«y  or  CoMPUTEit!  and  Information  Phocessino  345  (rev.  2d  ed  1977). 

17.  Set  CoMrUTEU  m  LrnoATiON,  mpm  note  2,  a«  139  (litigation  systems  store  and  manage  large 
quantities  of  mformation  enabling  attorney  to  access  quickly  and  accurately  all  pertinent  documenu) 
(repnnting  LH.  Vovokis,  Litigation  Fltt  Managtmtnt:  frtpamtionfor  Trial,  1 1  FoitUM  120  (1976)).  For  a 
particularly  clear  prcsenution  of  background  mformattoB  about  litigation  systems,  soc  LmCATiON 
SurfOUT  SYSTEMS,  supra  note  3  (in*depth  discussion  of  all  aspecu  of  computer  support  systems); 
Computer  Suoport  Systtms^  supra  note  S  (explammg  briefly  the  function  of  litigation  support  systems,  with 
emphasis  on  work-product  issues). 

IS.  Dictionaries  of  daU  processing  are  an  excellent  source  of  additional  mformation  and  terminology. 
SeettnerallyM.  Weik,  Standard  Diction ahy  opCoMMr.en  and  Infohmation  P»oCESSiNo(rev  2d 
ed  19?7>,  LmCATiON  SUffCtT  Syjiems,  supra  note  3,  App.  1  (glossary  of  daU  processing  terms). 

19.  Occasionally,  however,  software  contains  information  t  party  may  wish  to  discover.  Thus,  a  small 
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systems  and  litigation  systems.  The  discovay  analysis  varies  depending  on 
whether  the  requested  information  is  stored  in  a  business-record  or  litigation 
system. 


Once  litigators  master  the  basic  concepts  and  vocabulary  of  computers, 
they  are  ready  to  approach  the  problems  posed  by  the  use  of  computers  in 
discovery.  This  note  now  proceeds  to  examine  a  sampling  of  computer 
discovery  issues  in  a  manner  that  roughly  tracks  the  course  of  litigation. 
Initially,  the  note  discusses  the  problem  of  data  preservation  prior  to 
discovery.  Next,  the  note  examines  the  question  of  computer  use  during 
discovery  and  suggests  that  a  court  has  the  power  to  compel  a  party  to  use  his 
computer.  After  discussing  the  application  of  the  work-product  privilege  to 
various  types  of  computerized  information,  the  note  demonstrates  that  courts 
may  require  parties  to  produce  material  in  machine-readable  form.  Finally, 
the  note  discusses  how  courts  should  allocate  the  costs  of  computer  discovery. 


In  any  litigation,  there  is  some  possibility  that  an  opposing  party,  either  m 
bad  faith,  unintentionally,  or  in  the  regular  course  of  business,2o  might  destroy 
information  h;ivMg  evidentiary  value,  regardless  of  the  form  m  which  it  is 
stored.2^  Nevertheless,  the  risk  of  destruction  is  greater  for  computerized 
information  than  for  written  documents  because  computers  lack  many  of  the 
safeguards  that  written  documents  possess.  The  alteration  or  destruction  of 
reams  of  paper  is  time  consuming  and  requires  so  much  manpower  that  a 
dishonest  litigant  will  have  difficulty  destroying  evidence  without  witnesses.22 


conpftny  tuini  a  lupplicr  for  price  dwrrimtnation  may  wUb  to  inspect  computer  prosrams  producing  btlb 
to  determine  bow  the  K  pplier  calculates  h<f  prices.  Sh  ooCt  t2  infra  and  accompanying  text  (discussing 
CMC  involving  discovery  of  program  that  aUegediy  contained  racially  discriminatory  standards). 

20.  See  Exxon  Corp.  v,  FTQ  41 1  F.  Supp.  13^2.  1366  A  n.5  (D.  Del.  1976)  (oU  companies  employ 
**document  retention  programs"  iavolvinf  systematic  destruction  of  certain  records  once  they  reach 
specified  age);  United  Sutes  v.  IBM,  51  F.ItD.  556.  551-59  (S.D.N.V.  1973)  fm  vioUtion  of  pretrial 
preservation  order  but  pursuant  to  settlement  agreement  in  another  case,  defendants  in  government 
antitrust  suit  destroyed  evidence  prepared  by  private  antitrust  plainti/ls).  Stt  alto  LmoATio?*  SUf  port 
SvmMS,  supra  note  3,  |  5.19  (sujtesting  that  to  prevent  di^very  of  computer  material,  businesses 
destroy  it  when  it  is  no  longer  needed).  As  Exxon  demonstrates,  document  destruction  doss  not  invanably 
evince  bad  faith.  Regardless  of  motive,  document  destruction  does  impede  an  opponent's  efforts  to  obtain 
discovery. 

21  The  intentional  destruction  of  documentary  evidence  constitutes  a  serious  breach  of  professional 
ethics  and  a  violation  of  the  law.  See  Fedders  A  Outtenplan,  Document  Rettnthn  and  Dtstruetlon: 
Practical  U%al  and  Ethkal  Considtnthns,  56  NaniB  Damb  Law.  5,  57  (1980)  (in  some  situations 
attorney  oounselini  document  destruction  may  be  fuilty  of  breach  of  Iqgal  ethics).  Despite  this  ethical 
consideration,  document  destruction  still  occurs.  Recogniying  this  problem,  this  note  discusses  document 
destruction  not  as  a  norm  to  be  followed  but  as  an  aberration  to  be  controlled  The  preservation  order 
discussed  in  the  text  provides  one  means  of  contr^. 

22.  Stt  Wash.  Post,  March  It,  I9SI,  |  D.  at  1,  coL  I  (witness  alleged  that  ATAT  destroyed  documenU 
claims  she  saw  "six  or  seven  large  wutebaskets  being  filled  ...  and  taken  away  by  trash  collectors"). 
Unlike  document  destruction,  the  destruction  of  computerized  mformation  requires  no  wastebaskets  or 
truh  ccUectors.  A  single  individual  with  fifteen  minutes  to  *p^e  can,  by  erasing  a  tape,  destroy  the 
equivalent  of  thousands  of  documents. 


II.  Computer  Discovery 
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Furthermore,  a  litigant  who  doubts  the  integrity  of  documentary  evidence 
often  can  call  on  an  expert  to  determine  whether  any  documents  have  been 
modified."  Because  computerized  records  lack  traditional  safeguards,  a 
person  can  alter  or  destroy  data  in  a  data  base  without  leaving  a  trace  of  the 
modification.^*  Moreover,  the  alteration  or  destruction  of  a  data  base  may  be 
done  quickly  and  efFortlcssly:  even  a  single  knowledgeable  individual  can 
obliterate  potentially  damaging  information.^' 

Use  of  preservation  and  duplication  orders  might  eliminate  the  problem  of 
data  destruction.  Computers  can  duplicate  information  almost  as  quickly  as 
they  can  destroy  it.^^  Moreover,  the  large  storage  capacity  of  magnetic  tapes 
and  disks,  coupled  with  their  relatively  small  size,  makes  feasible  the 
duplication  of  even  very  large  <juantitie$  of  data«^'  Given  these  advantages,  a 
judge  can  ensure  the  preservation  of  computerized  information  by  ordering 
the  parties  to  copy  all  relevant  data  and  store  them  under  seal  with  the 
court." 


23.  S€t  lentrally  H.  SulneX.  DisrvrtD  DOCUMENTS  (1966)  (fundaacnul  tut  oo  tools  «nd 
techniques  employed  by  document  cxpertiX  AS.  Os»o»N,  QuESmONEO  Documents  (2d  cd.  1929) 
(same), 

24.  See  Manual  fOR  COMfLEX  LmOATlOM  }  2.716.  at  115  (1977)  (because  computer  file  can  be 
altered  without  trace,  courU  should  no<  admit  computer  records  unless  satisfied  that  evidence  trust* 
worthy). 

25.  United  Sutes  v.  IBM,  58  F.ltD.  556  (S.D.N. Y.  1973),  illustrates  how  rapidly  a  party  may  destroy 
computerized  information  and  how  difficult  it  u  to  recover  what  has  been  lost  In  IBM  the  tnal  court 
ordered  IBM  and  the  Gcvermnent  to  prcKrve  all  documents  relatmf  to  data  procewmf.  I<L  at  5S7  A  n.l. 
While  this  order  was  tn  effect,  IBM  settled  a  private  antitrust  suit  with  Control  Data  Corporation  (CDC). 
I<L  at  55t.  As  part  of  the  court -approved  settlement  in  the  CDC  case,  CDC  ui  the  course  of  a  single 
weekend  and  under  the  watchful  eyes  of  IBM*s  counsel,  destroyed  the  ma|netic  tapes,  printouts,  and  data 
base  It  had  prepared  for  the  case.  I<L  The  Government  m  IBM  alleged  that  IBM's  conduct  violated  the 
terms  of  the  IBM  preservation  order.  I<L  at  557-5t.  After  findmi  that  IBM  had  violated  the  o/der,  th:  IBM 
court  ordered  the  company  to  produce  for  tn  camera  inspection  any  remaimni  evidence  m  order  to 
faahute  recoostrucuon  of  the  daU  base.  Id,  at  559*60.  The  Oovemment  had  asked  the  court  to  order  IBM 
to  pay  the  fuU  costs  of  recoostructinf  the  data  base.  ItL  at  55t-59.  fhe  court  refused  to  grant  such  relief  on 
the  ground  that  requirmg  payment  of  the  costs  of  reconstructing  the  data  base  would  be  tantamount  to 
ordering  the  production  of  work  product  material  that  had  been  contained  in  the  destroyed  evidence.  I<L 

26.  Because  computen  can  search  records  more  quickly  than  people  can.  delay  results  when  a  party 
with  computer  capability  docs  no<  use  his  computer.  Some  »*&^Jstics  on  computers,  set  forth  by  a  judge 
almost  twenty  yean  ago,  dramatize  how  fast  a  computer  opera'e*:  "For  a  machine  new  capable  of  makmg 
240000  additions  per  second,  reading  magnetic  tape  containing  4  1/2  million  digits  of  information  on  a 
single  reel  at  a  breath-taking  speed,  to  sp^  of  the  shop  rule  oock  is,  indeed,  an  anachronism.**  Brown- 
EUctrontc  Brains  and  the  Ufal  Mind:  Computing  the  Data  Computer's  Collision  with  Law,  71  Yale  LJ. 
2J9, 248  (1961).  Those  figure  are  slow  m  companson  with  the  capabilities  of  today's  hardware.  See  Rubin, 
77ie  Application  of  Full  Text  Retrir»al  to  Utifation  Support,  1 1  FORUM  1 136, 1 137  (1935)  (in  less  time  than 
It  takes  buman  to  read  single  paragraph,  computer  can  search  text  of  50,000  documents  for  specified 
terms).  For  example,  a  computer  can  wnte  or  read  data  on  a  magnetic  tape  at  the  rate  of  15,000*350,000 
characters  per  second,  the  transfer  rate  for  disks  «  100,()00*225,000  characters  per  second.  COMPUTERS  in 
LtnCATiON,  supra  note  2,  M  14. 

27.  For  example,  a  magnetic  Upe  can  store  up  to  20  million  characten,  and  &  disk  can  store  up  to  7 
million  characters.  Id 

28.  The  suggested  order  actually  consisU  of  two  orders.  The  first,  the  preservation  order,  was  discussed 
m  the  context  of  the  IBM  case.  See  note  25  wpraCdiscussmg  IBM's  destruction  of  coraputcnzed  evidence  m 
violation  of  preservation  order).  Closely  analogous  to  a  preservation  order  is  the  court's  power  to  order 
parties  to  seal  and  store  evidence  with  the  court.  See.  eg..  FDIC  v.  Mercantile  Nat*l  Bank  of  Chicago,  84 
F  R.a  345, 350  (N,D.  III.  1979)  (rather  than  forcing  defendant  to  comply  with  overbroad  subpoena,  court 
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Although  rule  26(c)  never  explicitly  discusses  preservation  orden,  it 
apparently  grants  courts  the  power  to  enter  such  orders.  Rule  26(c)  allows  the 
trial  judge,  upon  "good  cause  shown,"  to  issue  any  protective  order  "which 
justice  requires  to  protect  a  party  or  pcnon  from  annoyance,  embarassment, 
oppression,  or  undue  burden  or  expense"^  Moreover,  a  judge  has  broad 
powers  under  the  rule  »  The  court,  upon  motion  by  a  party,  might  issue  the 
order  whenever  the  moving  party  shows  that  there  is  reason  to  believe  that 
daU  Umpcring  or  daU  destruction  will  occur.  A  stronger  showing  is 
unnecessary  because  the  magnitude  of  harm  resulting  from  daU  destruction 
far  outweighs  the  relatively  minor  expense  of  duplication.3J  If  the  party 
required  to  preserve  evidence  seeks  to  avoid  the  preservation  order  en  the 
ground  that  the  cost  of  compliance  is  burdensome,  the  court  might  take  the 


»trted  10  wore  infbnn«tk»  and  fimit  acccM  to  it>,  Brink  v.  Dtletio,  12  F.R.D.  664,  677  (D.  Md.  1979) 
(court  properly  e^erdicd  brcMd  diicretioa  over  pretriil  dbcovery  when  it  letled  records  tnd  allowed 
dttcovery  to  continue;  orderisf  ical  effectively  balanced  defendant'a  fifth  amendment  rights  against 
pluntifTf  nMd  for  di«wery);  Flora  v.  HamUtoo,  tl  F.R.D.  576,  579-10  (M.D.N.C.  1973)  (to  protect 
bjdjviduaJ'f  tntercM  is  privacy,  court  Itmitt  discovery  by  requiring  psychiatric  records  to  be  placed  under 
sesJ). 

The  second  order  contained  within  the  order  suggesCed  is  the  text  is  a  dupUcathn  order.  A  court  clearly 
the  power  to  issue  dupUcatipn  orders.  See  Flora  v.  Hamilton.  11  F.ItD.  at  580  (plaintiff  must  copy 
■Mdicsl  records  and  fiJe  scaled  copy  with  court).  Moreover,  a  court  that  has  ordered  storage  of  original 
docunwjU  with  the  court  probably  should  issue  a  duplicatioo  order  to  ensure  that  the  parties  do  not  suffer 
the  inconvenience  of  losing  access  to  the  docunseata. 

29.  Fed.  R.  Civ.  P.  26(c). 

30.  The  decision  to  issue  a  protective  order  ts  wholly  within  the  discretion  of  the  trial  jud|c  Aluminum 
Co.  of  Am.  V.  United  Sutes  Dcp't  of  Justice,  444  F.  Supp.  1342,  1346  (D.D.C.  1978).  Acting  within  the 
scope  of  this  discretion,  the  trial  judge  determine*  bow  much  protection,  if  any,  the  party  requires,  Galella 

V  Onsssis,  417  K2d  986, 997  (2d  Or.  1 973).  The  trial  judge  may  be  reversed  only  on  a  clear  showing  of 
sbusc  of  discretion.  Id.  Wright  and  Miller's  belief  that  the  judge  is  not  Umited  to  spcciHcally  enumerated 
orders  further  support*  the  proportion  that  rule  26(c)  empowers  a  judge  to  issue  preservation  orders.  See  S 
C  Wriokt  a  a.  Miller,  Fedwwl  PjwcncE  and  faocEDURE.  Civil  |  2036  (1970)  (court  **may  be  as 
invenUve  ai  the  neceuiUes  of  a  particular  case  require"  when  issuing  protective  orden)  Ihcreinsfter  C. 
WRIGKT  a  A.  Millck].  Moreover,  severtl  courtt  have  issued  such  preservation  orders.  See  FDIC  v. 
Mercantile  Nat'l  Bank  of  Chicago,  14  F.R,D.  345, 350  (N.D.  lU.  1979)  (defendant  orc!ered  to  halt  reguUr 
file  destruction  process);  United  Sutes  v.  IBM.  58  F.R-D.  556, 557  A  n.1  (S,D.N.Y.  1973)  (court  entered 
prelriil  order  requiring  parties  to  **pre*ervc  and  secure**  from  destruction  all  documenU  relating  to  daU 
processini);  cf.  Exxon  Corp.  v.  FTC;  411  F.  Supp.  1362,  1379.10  (D.  Del.  1976)  (court  vacated  brosd 
preservation  order  but  remanded  with  instructions  to  agency  to  develop  more  nariowly.tailorcd  order). 

Yet  another  rule  rdnforces  the  court'a  power  under  rule  26(c).  Rule  13  pcrmiU  district  courts  to 
-feiulaie  their  practice  in  any  manner  not  inconsistent  with  these  rules."  Fed.  R.  Criv.  P.  13;  cf.  Colgrove 

V  Battm,  413  U  S.  149,  163  (1973)  (local  rule  calling  for  six.mcmber  jury  m  civil  cases  permmiWe  because 
no!  inconsistent  with  federal  rules).  See  also  Cohn,  Fedeml  Disconry:  A  Suney  of  Local  RuUs  and  Practices 
in  Vitw  ofPropostd  Changes  to  the  Federal  Rules,  63  MiNK.  L.  Rev.  2>3  (1979)  (discussing  regulation  of 
discovery  by  nK»ns  of  local  rules  promulgated  under  rule  13). 

Although  rule  26(c)  confers  on  judges  power*  broad  enough  to  encorapaw  the  issuance  of  duphca- 
Iwj/prcservation  orders,  changing  technok^ks,  such  as  computet?,  have  required  judgjs  to  be  innovative 
m  the  exercise  of  their  powen.  See  Dellums  v.  Powell,  561  F.2d  242, 250  (D.C.  Cir.)  (punuant  to  nile  53, 
court  ippoinu  special  master  to  review  Nixon  Upe  recordijjgs  and  transmit  relevant  tnformation  to  court), 
cert,  denied,  434  U.S.  880  (1977>,  In  re  ♦'Agent  Orange**  rroduct  UabiUty  Litigation,  21  Fed.  R,  Scrv.  2d 
993, 995  (ED.N.Y.  1910)  (permittible  to  use  videotape  to  perpetuate  testimony  and  demeanor  of  witness 
«pected  to  die  of  brain  tumor  before  trial). 

31  A  party  would  probably  encounter  more  difficulty  obtaining  a  preservation  order  for  manually 
maintained  records.  See  generally  notes  20-25  supra  and  accompanying  text.  Although  the  magnitude  of 
"TO  «  the  same  for  destniction  of  manual  or  computer  records,  there  is  less  risk  that  manually* 
maintained  records  will  be  destroyed  without  detection.  In  addition,  the  cost  of  copying  manu-l  records 
P«*ably  exceeds  the  cost  of  duplicating  computer  records. 
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additional  step  of  requiring  the  discovering  party  to  pay  the  duplication 
co$ts.3i 


a  COMPELUNO  COMPUTEH  USAGE  DURING  DISCOVERY 

Once  a  litigant  has  obtained  the  preservation  and  duplication  orders 
necessary  to  protect  computerized  evidence  under  his  opponent's  control,  be 
must  decide  how  he  will  use  his  and  his  adversary's  computer  during  the 
discovery  process.  One  might  assume  that  all  litiganU  would  prefer  to  use 
their  computers  for  the  sake  of  enhanced  data  manipulation  capability, 
accuracy,  and  speed.  This,  however*  is  not  the  case.  Delay  is  a  common  trial 
tactic,^^  and  a  party  may  delay  proceeding  to  trial  by  refusing  to  use  a 
computer  when  answering  interrogatories.  On  the  other  hand,  the  mtenpgat- 
ing  party  may  wish  to  avoid  delay  and  obtain  more  sophisticated  responses  by 
compelling  the  responding  party  to  use  his  computer.  The  rules  and  their 
underlying  poUcies  provide  some  guidance  when  determining  whether  the 
interrogatmg  party  can  obtain  a  motion  to  compel  computer  use. 

An  interrogating  party  might  wish  to  compel  the  rcspondmg  party  to*usc 
his  computer  in  several  situations.  For  example,  the  responding  party  may 
have  dual  recordkeeping  systems:  an  "active"  file  stored  on  the  computer  and 
a  manually  maintained  •'backup"  file;  Because  a  manual  search  of  backup 
records  takes  more  time  than  a  machinc-assisted  search  of  computerized 
records,  a  responding  party  wishing  to  delay  might  impede  discovery  by  usmg 
only  the  backup  me  to  search  for  requested  documents  or  to  answer 
interrogatories.^  An  interrogating  party  confronted  with  such  a  situation 


32.  5m  Fed.  R.  Civ.  P.  26(c)  (court  anpowcrtd  to  enter  «ay  prot«ctive  order  that  juitict  requim); 
DO<ct  149-70  infra  and  •ccompwyini  text  (fuU  dkctiMioa  of  •Uocttion  amoof  ptrtiei  of  coiti  of  computer 
discovery);  ^.  America  SteJKkrd.  Inc.  v.  BeodU  Corp.,  71  F.R.D.  443. 44S  (WJ>.  Ma  1976)  (diicovcrini 
puty  mutt  pay  hjJf  of  rcipondcnt's  coM*  of  preptrinf  roquerted  trtoicript). 

33.  TTjecateUw,whkhM  replete  with  eioipki  of  efrt$k)uideUy,dei^ 

faifiy  tolerant  of  delay.  Stt,  cf..  In  re  FoUinf  Cartoo  Antitniit  Utifatioii.  13  F.ILD.  260, 263-64  (N.D. 
IIL  1979)  (court  coMidered  plaintifft*  uatimdy  otjactiow  to  interrofatorie»>,  dark  v.  General  Motofi 
Corp.,  20  Fed.  R.  Sery.  2d  679. 6t5  (D.  Maa^  1975)  Of  interroptorkt  totally  impropw 
defcndanU  from  fiJing  ofcjectiooa);  AuitinThentre.  Inc.  v.  Warner  Bfot  Picturea.  Inc.  22  F.R.D.  302, 304 
(S.aN.Y.  1951)  (plaintiff  almoat  2  1/2  yean  late  in  reapoodinf  to  interrofatoriea;  court  refused  todismm 
case).  .  . 

Ai  yet  tbert  exist  no  caaea  involving  the  use  or  noouae  of  coroputert  to  achieve  delay.  Discovery  deuy, 
however,  clearly  is  a  growini  proWem.  Much  of  the  current  diacuaaioo  about  delay  rtvolvea  around  the 
unpoulioo  of  proper  rule  37  sanctions  for  dilatory  conduct  in  discovery.  For  example,  in  EEOCf.  Carttr 
Cbrfcttwtor,  the  district  court  fined  the  EEOC  and  prohibited  it  from 

aicncy  had  failed  to  comply  with  discovery  requests.  76  F.R.D.  143.  145  (ED.  Mo.  1977),  rtf%  577  FM 
43  (tth  Cir.  1971).  cert  iUnkd,  439  U.S.  lOCl  (1979).  The  Ei|hUi  Circuit  critidz«J  the  EEOC  for  itt 
conduct,  hut  nevertheleaadirtctedthedistrictcourt  to  withdraw  its  order  because  hw*  parties  had  enj^ 
in  dilatory  tactics.  EEOC  v.  Carter  Caihuretor.  577  F.2d  at  49.  The  Supreme  Court.  i"*^ 
disscntinj,  denied  certiorari.  439  VS.  1011  (1979).  Dissenting  from  the  denial  Justice  FoweU  spoke 
strongly  of  the  proWem,  suting  **(t)hc  decision  of  the  Court  of  Appeals  in  this  caae  not  only  appears  to  te 
inconsistent  with  our  recent  decisions,  but  also  could  discourage  efforU  to  curb  the  widespread  «wse  of 
discovery  that  is  a  prime  cause  of  deUy  and  expense  in  dvU  Option."  Id.  at  10S6  (Powdl,  J.,  with  St«wart 
A  Rchnquist.  JJ..  dissenting).  For  a  comprdwaWe  survey  of  the  imposition  of  sanctions  for 
abuse  by  the  circuit  courts,  see  E.  Epstein.  C  Corcorw^  F.  Krieger  k  W.  Carr.  An  ^P^^^  ^^/"l^*^! 
Sanction  Afitr  National  Hockey  Uague  v.  Metropolitan  Hockey  Oub,  Inc..  S4  F.R.D.  145  (l^W 

34.  As  yet,  there  are  no  cases  involving  computers  that  addresa  this  pdit  Neverthelcsi,  m  case*  ^ 
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might  sedc  to  tpeed  Uie  proceeding  by  asking  the  court  to  order  the 
respondent  to  use  hit  computerized  files.  The  second  situation  arises  when  a 
respondent  is  willing  to  produce  his  computerized  records  but  refuses  to  use 
the  computer  to  analyze  or  consolidate  the  large  quantities  of  information  in 
the  records.  A  requesting  party  might  petition  the  court  to  order  the 
respondent  to  perfonn  such  an  analysis.35  The  respondent's  greater  familiarity 
with  the  dau  probably  would  make  it  easier  for  the  respondent  than  for  the 
interrogatmg  jjarty  to  perform  the  analysis.  In  the  third  situation,  the 
respondent  enjoys  easy  access  to  a  computer  but  the  particular  records  needed 
to  answer  interrogatories  or  to  fulfill  document  requesU  have  not  been 
computenzed.  If  the  requesting  party  wishes  to  speed  up  the  proceedings,  he 
might  ask  the  court  to  require  respondent  to  enter  his  records  into  a 
a)mputer»  Although  document  entry  mvolves  a  fairly  substantial  amount  of 
tmie  and  labor,  such  processing  will  yield  long-term  benefiu  if  discovery  is 
expected  to  be  extensive. 

The  rules  do  not  explicitly  provide  for  compelling  a  party  to  use  a 
computer  during  discovery.  Consequently,  one  must  Took  to  the  general 
framework  of  the  rules  for  guidance  on  both  this  issue  and  the  related  mue  of 
equitable  distribution  of  computer  discovery  costs  among  the  parties.  The 
relevant  rules  are  rule  33,  which  governs  the  use  of  interrogatories,^  rule  34, 
which  governs  requesU  for  document  production,^^  and  rule  26(c),  which 
permits  the  courts,  when  necessaiy,  to  aflocate  among  the  parties  the  costs  of 
complying  with  discovery  requests.^* 


concoTwd  with  computen,  couitt  htve  not  allowed  partm  to  claim  burden  in  producing  rtquesttd 
infonnatioo  wbca  the  burden  atcmt  from  the  ropoodcnt's  own  ftlini  metboik.  See  Alliance  to  End 
Rcprmion  v.  RocWbfd,  75  F.RJ>.  441.  447  (N.D.  IlL  1977)  (deieodacU'  motkm  to  limit  diicovcry  on 
claim  of  burden  denial;  party  cannot  claim  bofden  when  btttden  wwto 

oriaoued  fUe  jyttem);  KoziowtU  v.  Stan,  Xocbuck  A  Ca.  73  F.ltD.  73. 7«  (D.  Maat.  1976)  (defendant 
not  excuittl  from  compliance  with  diacovwy  raqueat  wbeo  btttda 
maitive  recordkeepui|  lyacem). 

35.  Ruk  33(c)  providcaaome  guidance  in  tUatituatioii;  it  nquiro 

hia  own  aoalytit  or  oompUatioo  if  i«ch  a  taak  would  burdec  btm  no  more  than  it  would  burden  the 
ropooden  L  See  Fed.  K  Civ.  P.  33(c)  (when  burden  on  diacovering  party  *'iubatan tiaUy  linular"  to  burden 
on  reipoodent.  respondat  nead  not  perfenn  compilation).  On  Uie  other  hand,  if  the  discovering  party's 
lack  of  familiarity  with  the  information,  or  aoroe  other  cooditkw.  would  make  it  more  difficuh  f 
compile  the  requested  informatioii.  the  reapoodent  must  undertake  the  compilation.  See  notes  52-57  A  60- 
64  Infra  and  accompanying  text  (diacuasi^  ;  raquiremenu  of  rule  33(c)  and  applying  rule  to  computer 
discovery). 

36.  See  Fbo.  K  Civ.  P.  33(a)  (party  raodving  interrogatory  must  give  answer  or  sute  grounds  for 

objection). 

37.  See  FiD.IL  Civ.  F.  34  (party  may  deniand  production  of  documenU  and  things  or  entry  upo^ 

for  inspection  and  other  purpoaca).  Unlike  other  rules,  rule  34  expcmly  refers  to  production  of 
coroputeriied  data.  See  note  67  ^/r«  (rule  34  phrase  "daU  compilation"  authorizea  party  to  demand 
production  of  computcrizad  information). 

31.  Rule  26(c)  orden  may  protect  reapijodeat  from  ej^»ensive  or  burdensome  requests  when  r^^ 
IS  unable  to  shift  the  burden  of  analyzing  and  compiling  information  to  the  discovering  party  under  rule 
33(c).  See  notes  52.57  k  60-64  i^fn  and  accompanybg  text  (discuMing  rule  33(c)'s  •'substantiaUy  similar" 
teat  for  shifting  burden  of  analysis  and  compilation  to  discovering  party).  The  Advisory  Committee  has 
recofnized  rule  26(c)*s  rote  aa  an  ultimate  source  of  protection  against  burdensome  interroptories: 

fTpie  respondent  unable  to  invoke  this  subdivision  doea  not  on  that  a^xount  lose  the 
protection  available  to  him  under  Rule  26(c)  against  oppressive  or  undu^/  burdensome  or 
expensive  interroptories.  And  even  when  the  respondent  successfully  invokes  the  tubdivi- 
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Although  neither  rule  33  nor  rule  34  expressly,  deids  with  the  question 
whether  t  court  mtycompcl  a  respondent  to  produce  his  computer  files  rather 
than  his  manual  backup  records,  provisions  in  these  rules,  and  policies 
concerning  their  construction,  suggest  that  a  court  has  the  power  to  compel 
computer  use.  Both  rules  33  and  34  allow  a  respondent  thirty  days  to  answer 
discovery  requests,^^  and  grant  the  judEe  discretion  to  allow  a  longer  or 
shorter  amount  of  time.^  Judges  often  allow  parties  more  than  thirty  days  to 
respond,**  but  if  computer  use  faciliutes  a  timely  response,  the  court  should 
orclcr  respondent  to  use  his  computer  and  respond  within  thirty  days.  Rule  1, 
which  requires  courts  to  construe  the  rules  to  further  just,  speedy,  and 
inexpensive  litigation,^  gives  courts  authority  to  prevent  discovery  delay/^ 

Hon,  the  court  b  not  dqmved  of  iu  usutl  power,  in  appropriate  ctKt,  to  require  that  the 
ifitcrrofatini  party  reimburse  the  respondent  for  the  expense  of  ajaemblini  hia  records  and 
making  them  intellifible. 

Advisory  Committee  Notes  Accompanying  1970  Aroendmentt  to  Rule  33,  41  RR-D.  4S7,  525  (1970). 
Rule  26(c)  also  protecU  the  respondent  against  overly  burdensome  requeatt  for  documents.  I<L  at  526-27. 

39.  FED.  R.  Civ.  P,  33(a).  34(b).  '  ^ 

40.  Both  rules  sute  that  "Mhe  court  may  allow  a  shorter  or  lonfer  tune.  /A;  see  Foundmg  Church  of 
Scientology  v.  FBI,  27  Fed.  R.  Serv.  2d  601,  606  (D.D.C  1979)  (to  avoid  deUy,  court  divided  discovery 
mto  five  phases  and  ordered  p«ty  to  answer  phaK  I  interrogatories  within  20  days);  EE(X:  v.  New 
Enterpme  Stone  ft  Ume  Co.,  74  F.R,D.  621, 610, 632  (W.D.  Pa.  1 977)  (because  courts  have  discretion  to 
specify  time  permitted  for  response  to  interrotttoriea,  grant  of  extension  of  time  permissible);  c/  Depew  v. 
Hsnovcr  Ins.  Co.,  76  F.R.D.  S,  9  (ED.  Tcnn.  1976)  (denUI  of  motion  to  shorten  time  for  request  for 
admiisions  under  rule  36  from  30  to  15  days).  SetahotC  WRiOifT  it  A-  MiLLEt,  supra  note  30,  §  2170 
(court  has  authority  to  allow  shorter  or  longer  time  for  responses  to  inlerrogatoriea). 

41.  Set  note  33  supra  Gnstances  when  courts  have  allowed  more  than  30  days  to  respond  to 
interrogatories). 

41  FED.R.CIV.P.  1.  Rule  Inundates  that  thenilea*'shaUbeconstniedtosecurethejust,specdy,and 
incjipcnsivc  determination  of  every  action,"  Id.  j.  .  . 

Courts  occassionally  rely  on  rule  I  to  modify  outcomes  that  specific  rules  seem  to  dicutc,  and  to 
constnie  liberally  the  roles  m  the  name  of  justice.  See  Sacks  v.  Reynolds  Sees.,  Inc.,  593  F.2d  1234,  1239 
(D.C  Cir  197S)  (role  12(bX6)  motion  brought  erroneously  under  nile  12(bXl)  treated  as  correctly 
formuUted  withm  dicutes  of  role  1,  erroneous  nomcncUturc  no  bar  to  recognizing  true  nature  of  action^ 
c/.  Ohio  V.  Arthur  Andeivn  ft  Co.,  570  F.2d  1370,  1376  (10th  Cir.)  (enforcement  of  ^^^7 
sanctions  justified  if  it  will  faciliUte  just,  speedy,  inexpensive  Utiption),  cert  denied^  439  U.S.  133  (1978). 
Further,  the  courts  have  relied  on  all  three  requiremenU  of  rule  1.  See,  e.f..  Samuels  v.  Health  ft  Hosps. 
Corp,,  591  F.2d  195,  199  (2d  Cir.  1979)  ("just  detcrmmaticn  of  action"  provision  of  role  1  favors  retnal 
when  confusion  made  full  investigation  impowible  before  commencement  of  tritl);  Hanover  Ins.  Co.  v. 
Libenan  Oceanway  a)rp.,  391  F.  Supp.  104,  110  (D.P.R.  1975)  (although  suit  against  Ports  Authority 
possibly  premature,  including  Authority  in  group  of  defendanU  will  fulfill  role  Ts  mandate  of  juit,  speedy, 
and  inexpensive  determination  of  action);  Edgar  v*  Fred  Jones  Lincoln -Mercury,  Inc.,  383  F  Supp.  583, 
585  (W.D,  Okla.  1974)  (consacnce  prcvcnU  court  from  awarding  punitive  damages  over  $2500  for  setting 
back  car  odometer,  court  entered  judgment  immediately,  without  jury  verdict,  to  obuin  prompt  dcfimUvc 
roiing  on  permissible  punitive  damages  from  Court  of  Appeals),  reif^d  on  other  trounds,  524  R2d  162  (10th 

Cir  1975).  .      ^.  .  ^ 

43  See  Herbert  v.  Undo,  441  US.  153,  177  (1979)  (to  further  role  1  mandate  of  just,  speedy,  and 
inexpensive  litigation,  courU  must  permit  parties  to  discover  only  relevant  evidence);  EEOC  v  Anchor 
Conimcntal,  Inc.,  74  F  R.D.  523, 528  (D.S.C.  1977)  (role  1  requires  government  to  respond  immed^tely  to 
interrogatoncs.  despite  work  product  claim,  in  order  to  uve  defendant  time  and  expense);  United  Sutes  v 
IBM,  68  F  R.D.  613, 61 7-18  (S.D.N.Y  1975)  (though  not  explicitly  authorized  by  roles,  plaintiff  permitted 
10  adjudicate  enforceability  of  discovery  order  before  serving  defendant  in  order  to  further  purpose  of  rules 
by  expediting  discovery  m  face  of  impending  trial);  UL  (recognmng  that  role  1  supports  notion  thatone 
purpose  of  discovery  is  preventing  delay  at  tnal,  court  established  procedures  for  depositions  to  expedite 
discovTry),  Firemen^  Mut.  Ins.  Co.  v.  Ene-Uckawanna  R.R.,  35  F  R.D.  297, 298-99  (N.D.  Ohio  1964)  (to 
fulfill  role  I  objectives  judge  may  require  plaintiff  to  obtain  information  from  nonparty  in  oider  to  answer 
iitterrogatones). 
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When  computers  might  help  to  further  this  policy  courts  should  order  parties 
to  use  their  computers. 

The  issue  of  compelling  a  party  to  use  his  computer  to  facilitate  discovery 
arose  min  re  IBM  Peripheral  EDP  Devices  Antitrust  Litigation.**  Plaintiffs 
petitionwl  the  court  to  order  IBM  to  use  its  computerized  litigation  system  to 
speed  the  production  of  requested  documenU.«  IBM  argued  that  the 
litigation  system  was  work  product  and  that  such  an  order  would  lead  to  the 
of  Pn\>i««ed  information.'"  The  judge  accepted  IBM's  argument 
and  demed  plaintiffs'  request^  because  he  failed  to  realize  that  the  real  issue 
in  the  case  how  soon  IBM  would  produce  the  documents.**  Plaintiffs  had 
wnrkiS'"  p'M^"'"","*  privileged  information  such  as  how  IBM's  system 
-1  Snly  IBM  to  use  iu  computer  so  that  it  could 

^.'•■L'.  requested  documents-documents  that  plaintiffs  clearly  were 
entitled  to  sec"  -more  quickly  than  if  plaintiffs  searched  for  them  manuL- 
ly."  By  focusing  too  much  on  the  computer  and  too  little  on  the  rules  of 
discovery,  the  judge  reached  the  wrong  decision,  thus  delaying  the  tri;^l. 

Rule  33(c)  answers  the  question,  posed  by  the  second  situation  above, 
whether  a  judge  may  require  respondent  to  perfonn  computer  analysis  of 
business  records  instead  of  producing  those  records  in  answer  to  interrogato- 
HM.  Under  rule  33(c)  respondent  may  avoid  answering  interrogatories  by 
offenng  to  supply  the  requesting  party  with  business  records  that  contain  the 
requested  infonnation."  If  respondent  can  show  that  the  burden  of  deriving 

**.  i  CounntK  L.  S6«v.  Hir.  tit  (N.D.  C»i.  1975). 

coM^«t!  s":r'j,";r,t.D.  m  r,T '''""^ ' 

46.  /A  at  53-61  Plaintiffs  wanted  IBM  to  use  its  system  to  produce  aU  documents  containini  a  certain 
wordorphrasein  order  to obmtetl« 

at  32.  IBM  responded  that  production  would  discIoM  work  product.  /A  at  50.31.  IBM  claimed  that  the 
documents  stored  on  the  computer  were  thoM  its  attorneys  had  determined  were  mott  relevant  to  the  case. 
!d.  ThCTefore,  1/  the  court  forced  IBM  to  use  its  computer  to  satUfy  plaintifTs  request,  plaintiffs  would 
l«m  which  of  the  many  miUions  of  aiiuably  pertinent  documents  that  IBM  felt  were  important  to  its  case. 

IBM's  aiguroent  rated  on  unsound  k)fic  Once  plaintiffs  requested  a  set  of  documents  containing 
certain  infonnation,  IBM  was  obliged  to  produce  all  thoM  documents,  with  the  exception  of  those  that 
were  pnvileged.  regardJeaa  of  whether  they  existed  on  or  off  the  computer.  IBM  could  have  solved  any 
work.product  problem*  and  satisfied  plaintiffs'  desire  for  swift  production  of  the  documenU  by  providing 
documents  meetmg  plainuffs'  specifications  in  addition  to  the  documenU  that  were  stored  on  the 
computer* 

47.  IfL  at  71. 

lo  ^  ll'lt  S?^"!''^  ^^^^  documents  but  how  soon). 

J      7'  J^^^  ^  V  P"^»^  W«  <o  work  product. 

*  c   ,^       ^.Ix^  production  of  documents  raponsive  to  our  request*. 

It  should  be  used  ). 

D  ^  ^''i:/*^*'^'^'f'""'^*«^^**^onlymeam^ 

K.  CIV.  p  34  (ptrty  entitled  to  production  of  any  document  relevant  and  not  privileged  at  long  as 
dcscnbed  with  reasonable  particularity).  f      *  § 

51  Preinal  Hearing  Transcript  at  23-24,  In  re  IBM  Peripheral  EDP  Devices  Antitnist  Litigation.  5 
COMWTER  L.  SERV.  Rtf.  $71  (N.D.  CaL  1975).  w».  3 

52.  Fed.  R.  Civ.  p,  33(c).  Rule  33(c)  provides: 

Where  the  answer  to  an  interrogatory  may  be  derived  or  ascertained  from  the  buslnes* 
records  of  the  party  upon  whom  the  mterrogatory  has  been  served  or  from  an  exammation. 
audit  or  inspection  of  such  business  records,  including  a  compilation,  abstract  or  summary 
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answers  to  interrogatories  from  his  business  records  is  "substantially  similar** 
for  both  parties,"  then  he  simply  may  provide  the  business  records,  thereby 
leaving  the  requesting  party  to  compile  his  own  answers. 

When  applied  to  computer-aided  discovery,  rule  33(c)  suggests  that  the 
respondent  n^  not  perform  computer  analysis  if  it  would  be  as  easy  for  the 
discovering  party  to  perform  the  analysis  on  his  own  computer.  Conversely,  if 
the  discovermg  party  docs  not  have  access  to  a  computer,  the  "substantially 
similar**  test  of  rule  33(c)  implies  that  respondent  must  perform  the  analysis. 

When  applying  the  "substantially  similar**  test  to  determine  whether  the 
respondent  must  perform  computer  analysis,  a  court  must  make  a  number  of 
inquiries  concermng  respondent*s  computer  capabilities.^  First,  the  court 
must  determine  whether  the  records,  which  respondent  needs  to  perform  the 
analysis,  are  stored  on  the  computer.  If  the  records  do  not  exist  on  the 
computer,  the  court  must  determine  whether  computer  processing  is  neces- 
sary and,  if  it  is,  what  portion  of  the  cost  each  party  should  bear."  Next,  the 
court  must  decide  whether  respondent  'has  programs  that  are  capable  of 
performing  the  analysis  necessary  to  answer  the  interrogatories.  If  such 
programs  do  not  exist,  the  court  must  determine  the  cost  of  writing  them,  and 
balance  that  cost  against  the  burden  to  the  interrogating  party  of  divming 
answers  from  unanalyzcd  busmess  records.  If  the  burden  upon  the  interroijit- 
ing  party  is  substantially  similar  to,  or  less  than,  the  burden  upon  respondent, 
respondent  need  not  perform  data  analysis.^  In  any  event,  the  judge  has  the 
power  to  distribute  costs  "as  justice  requires.**^^ 

The  third  situation  discussed  above  poses  the  question  whether  a  court  can 
compel  a  r^pondent  to  computerize  his  manual  records  in  order  to  facilitate 
discovery.  Tne  rule  1  mandate  of  a  speedy  determination^'  and  the  rule  33 
time  limits  ou  responses  to  interrogatories, when  read  together,  probably 
authorize  courts  to  order  respondent  to  computerize  records. 

If  a  court  orders  computerization  the  question  then  becomes  whether  the 
respondent  alone  must  bear  the  costs  of  entering  his  manually-maintained 
records  into  the  computer.  Rule  33*s  "substantially  similar  burdens**  test, 


bftiedthmoii,  tad  the  bunien  ofdtrMng  or  axtrtalnlnt  tht  answtr  U  substantially  tht  same 
far  the  party  sening  the  inttn^tatory  as  for  the  party  nrttd,  it  ii  t  lufRdcnt  inswcr  to  such 
uiterrofttofy  to  specify  the  recordt  from  which  the  tniwer  nuy  be  derived  or  aiceruined  and 
to  alTord  to  the  p«rty  seivinf  the  ifltenosttory  reuouible  opportunity  to  examine,  audit  or 
inspect  such  records  and  to  miJce  copies,  coropthtions,  abstracts  or  summaries.  A  speciftca- 
tiofl  shall  be  in  su/Tiaent  detail  to  permit  the  tnterrofatinf  party  to  locate  and  to  identify,  u 
readily  as  can  the  party  served,  the  records  from  which  the  answer  may  be  ascertained. 

Id.  (emphasis  added). 

53.  See  no<e  35  suprc  (explaimnf  meamnf  and  effect  of  phrase  "substantially  similar'*). 

54.  Although  this  note  argues  that  courts  generally  should  be  concerned  more  with  the  discovery  issues 
than  with  the  computer,  when  a  court  must  evaluate  a  respondent's  computer  capabUiti«».  K»e 
consideration  of  programming,  and  thus  the  functioning  of  the  computer,  will  be  rcquircd- 

55.  See  notea  51-64  Infra  and  accompanying  text  (discussing  when  court  should  compel  party  to 
computerize  records  and  how  costs  should  be  allocated). 

56.  Fed.  R.  Civ.  P.  33(c). 

57.  See  FED.  R.  CiV,  P.  26(c)  (court  may  make  any  order  which  justice  rtfiUires  to  protect  party  froa 
undue  burden  or  expense). 

58.  See  Fed.  R.  Civ.  P,  I  (rules  should  be  construed  to  secure  just,  speedy,  and  inexpewive 
determination  of  every  action).  *  v^ju  \ 

59.  See  Fed.  R.  Civ.  P,  33(b)  (respondent  must  answer  or  object  to  intenogatocics  wiihm  30  days;. 
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discussed  above,  provides  the  answer  to  this  question.*©  If  the  interroeatini? 
party  wants  respondent  to  computerize  the  records  so  that  the  interroeatinff 
party  s  own  computer  can  analyze  them,  the  ^subsUnUally  similar"  test 
requires  the  interrogating  party  to  bear  the  costs;  it  would  be  as  easy  for  the 
interrogating  party  to  enter  the  records  into  his  computer  as  it  would  be  for 
the  respondent.^*  If  the  interrogating  party  has  no  computer,  however,  he 
may  hope  that  computerization  of  respondent's  records  will  lead  to  ercater 
efTiciencj;  m  responding  to  future  discovery  requests.  The  import^ce  of 
maintaining  substantially  similar"  burdens  remains  a  controUingconsidera- 
tion,  but  the  burdens  are  long  term,  stretching  over  the  course  of  the 
utigation. 

In  such  a  situation  the  court  should  conduct  a  hearing  to  determine 
w^^^i^*!?l!f^.fr'^^^^  discovery,  and  then  balance  the  long-term 
f^c^  benefits."  In  a  comphcatcd  suit,  early  computcrizaUon  is  likely 
Mnr™  I  I  oty^^tivcs  of  just,  speedy,  and  inexpensive  litigation." 
Moreover,  rule  26(c)  and  the  Advisory  Committee's  comments  on  rules  33(c) 
and  34  indicate  that  courts  have  the  power  to  aUocate  costs  «  Thus,  the  court 
should  not  hcsiUtc  to  require  the  interrogating  party  to  share  the  respond- 
ent  s  costs.  *^ 

In  each  of  the  above  cases,  a  court  should  hear  evidence  in  order  to 
determine  relative  burdens.^  Except  when  a  court  must  inquire  whether 
programs  exist  to  perform  data  analysis,  however,  a  judge  should  not  focus  on 
the  computer  but  should  examine  the  discovery  sought  and  the  burden  of 
compliance.  Additionally,  judges  should  use  their  power  under  rule  26(c)  to 

60.  Set  notes  35, 4447  supra  and  accoroptnyini  text  (cxpUining  '•suUtantitlly  limiUr**  test  »nd  usini 
It  to  deiennine  when  pvty  must  perfonn  analysts  rather  Uun  merely  band  records  over). 
.  61  h  uinooncavable  that  the  cost  of  perfon^ 
subitantui  y  between  the  pvties.  Because  the  burdens  are  the  same  for  both  parties,  it  is  unlikely  that  a 
court  would  ever  order  a  respondent  in  such  a  situation  to  computerize  records.  Nevertheless,  if  the  records 
were  difTlctilt  to  mtcrpret  or  understand,  it  would  be  easier  for  the  respondent  to  computcriie  them  and  the 
court  might  so  order. 

Note  that  the  rule  sp^i  in  terms  of  burdens,  rather  than  corts.  Fto.  K  Qv.  P.  33(c).  Althouih  most  of 
the  -burden,  »uch  as  libof  to  keypunch"  records,  is  quintifUbk  some  of  it  is  n^^ 
^.^!^!f.? miiht  indicate  that  the  court  should  compel  respondent  to  computerize 
with  costs  to  be  shared  by  both  parties.  If,  however,  respondent's  business  is  small,  computerizaUonmiiht 

!!Ii;^M.  n*"^  operation.  As  a  result,  respondent  mi|ht  faU  behind  in  his  work,  losing  customers  and 
goodwin  B«^use  these  burdou  are  not  easUy  quantifiable,  a  judge  might  decide  that  the  better  course 
would  be  to  forego  computerization. 

62  See  note  65  Infra  and  accompanying  text  (describing  courU*  use  of  bearings  to  aid  rule  33(c) 
determinations). 

63,  FED.  It  Civ.  P.  I, 

64  For  the  text  of  the  Advisory  Committee's  comments  concerning  the  use  of  rule  26(c)  to  distribute 
costs,  see  note  3t  supra. 

65.  Couru  frequcoUy  conduct  rule  33(c)  hearings;  thus,  the  technique  does  not  require  the  uk  of 
procedures  unfamiliar  to  the  courts.  Sit.  Ajt,  Al  Bamett  A  Son,  Inc.  v.  Outboard  Marine  Corp.,  61 1  F.2d 
32,  35  (3d  Cir.  1979)  (uphoWing  trial  judge's  fbiding  that  respondent's  burden  less  than  interrogitmg 
party  s  because  only  respondent  could  read  his  handwritten  books  and  understand  own  bookkeeping 
methods);  Broadway  DeUvery  Corp.  v.  United  Parcel  Serv.,  Inc.,  27  Fed.  It  Serv.  2d  622.  624-25 
(S.D.N. y.  1979)  (although  discovered  material  voluminous,  plaintiffs  bear  burden  of  proving  own  case 
once  defendants  provide  all  relevant  information);  Webb  v.  Westinghouse  Elec.  Corp.,  27  Fed.  It  Serv.  2d 
389, 593  (ED  Pa.  1 9 71)  (because  liberal  time  allowance  granted  prior  to  trial,  pUmtifTs  must  compUeo^ 
dau  from  information  defendant  provided,  defendant  need  only  give  plaintifT  information  necessary  to 
interpret  data). 
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distribute  costs  when  an  equitable  distribution  will  speed  the  litigation  and 
minimize  the  burden  upon  respondents. 

C  DISCOVERY:  COMPELLING  PRODUCTION  OF  DATA  BASES  AND 
SOFTWARE 

A  litigant  often  needs  to  discover  information  that  the  opponent  stores  on 
his  or  his  attorney's  computer.  As  a  general  rule,  discovery  requests  for 
computerized  information  and  documents  are  no  different  than  discovery 
requests  for  material  that  is  not  computerized.  This  is  especially  true  when  the 
material  to  be  discovered  consists  or  individual  documents  or  small  quantities 
of  information.  Sometimes,  however,  a  litigant  may  wish  to  discover  an  entire 
dau  base  or  the  computer  software  responsible  for  producing  the  opponent's 
reports  and  figures.  Because  of  the  large  quantity  of  information  contained 
within  a  daU  base  and  the  special  nature  of  software,  a  court  may  be  reluctant 
to  permit  discovery  of  sucn  material 

When  confronted  with  a  request  to  discover  software,  daU  bases,  or 
portions  thereof,  courts  should  not  dwell  on  the  mysteries  of  computers,  but 
should  remember  that  spwrific  rules  govern  discovery  requests.««  Rule  34, 
which  governs  an  initial  request  for  production  of  daU  bases  or  software^'  or 
subsequent  requests  to  supplement  answers  to  interrogatories  through  pro- 
duction of  daU  bases  or  software,**  requires  the  information  sought  be 


66.  Notwithsundini  the  gcnml  ruk  J«t  forth  in  U»e  text,  court*  m*y  need  to  deal  with  the  techiiictl 
wpccu  of  computcrt.  For  cximpk^  a  judie  who  undentanda  daU  basei  would  be  better  able  to  fashion  a 
discovery  order  for  litiptioo  »y$tetn*  that  would  minimize  the  poawbility  of  diiclofini  work  product  Set 
notes  44-51  supn  and  accompanyinf  text  (|udK*»  iiubility  to  understand  fuoctioninf  of  litigation  systan 
led  to  incorrect  decision  m  IBM  caie>.  notes  1 1»-2 1  /n/m  and  accompanyiof  test  (diKussing  when  and  how 
discovery  of  Utitttion  systems  leads  to  disclosure  of  work  product). 


Any  party  nuyservcooanyothef  party  a  request  (1)  to  produce  and  permit  the  party  making 
the  request,  or  someone  acting  on  his  behalf,  to  inspect  and  copy,  any  designated  documenU 
(includmg  writings,  drawings,  graphs,  charts,  pboiographs.  phono-rccords.  and  other  data 
comptlations  frx>m  which  Infonnatkm  can  hi  obtained,  translated.  If  necessary,  by  the 
rapondent  through  detection  devices  Into  rtasonahly  utefitlform),  or  to  inspect  and  copy,  test, 
or  sample  any  tangible  things  which  constituta  or  contain  matters  within  Iht  scope  of  Rule 
26(b)  and  which  art  m  the  poasessioo.  custody  or  control  of  the  party  upon  whom  the  request 
IS  served;  or  (2)  to  permit  entry  upon  designated  land  or  other  property  in  the  possession  or 
control  of  the  party  upon  whom  the  request  U  served  for  the  purpose  of  inspection  and 
measuring,  surveying,  photographing,  testing,  or  sampling  the  property  or  any  designated 
object  or  operation  thereon,  within  the  scope  of  Rule  26(b). 

/A  Rule  34  tt  the  only  role  that  expUciUy  recogniiea  the  poasibility  of  computer  discovery.  The  role's  use  of 
the  phrase  "daU  compilations'*  and  tU  discussion  of  translation  through  detection  devices  indicates  that 
the  drafters  anticipated  the  need  to  discover  computer  information.  The  Advisory  Committee  Notes 
demonstrate  that  the  drafters  intended  nUe  34  to  apply  to  computer  daU:  "The  inclusive  descnpUon  of 
•documenU-  is  revised  to  accord  with  changing  technology.  It  makei  clear  that  Rule  34  applies  to  electronic 
dau  compiUtions  from  which  information  can  be  obtained  only  with  the  use  of  detection  devices. 
Advisory  Committee  Notes  Accompanying  1970  AmendmenU  to  Ruls  34,  48  F.R.D.  417,  327  (IW 
Further,  the  Advisory  Committee  sUtes  that  the  requirement  that  dau  compilations  be  "transUtcd.  * 
necessary"  refers  specifically  to  computers:  "In  many  Insunccs.  this  noeans  that  respoodeat  wiU  have  to 
supply  a  print'Out  of  computer  data.**  Id, 

68.  Cf.  AUmont  v.  United  Sute*.  177  F.2d  971,  971  (3d  Cir.  1949)  (role  34  governs  documeat 


67.  Fed.  R.  Civ.  P.  34(a).  Rule  34(a)  provides; 
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properly  discoverable  under  rule  26(b).w  Rule  26(bXl)  sUtcs  broadly  that  a 
party  may  discover  "any  matter,  not  privileged,  which  is  relevant  to  the 
subject  matter  involved  in  the  pending  action/'^o  jhe  first  limiution  on 
discovery  of  daU  bases  and  software,  therefore,  is  that  the  requested 
information  be  re!evuit,7i  and  the  second  limiution  is  the  possibility  that 
some  of  the  information  sought  may  be  privileged.72  With  the  exception  of  the 
quasi-pnvilege  it  affords  to  work.product,?^  rule  26(b)  docs  not  define 
privileges  but  merely  incorporates  mto  the  rules  those  privileges  defined 
elsewhere  in  the  substantive  law.'f 

Because  of  the  relevance  and  privilege  limiutions,  the  requesting  party  first 
must  determine  whether  the  material  he  seeks  to  discover  consists  oflitigation 
or  business  records.  Discovery  requests  involving  litigation  systems  often  will 
implicate  issues  of  privilege,  while  those  involving  business  record-systems 
primarily  wili  implicate  considerations  of  relevance.  A  discussion  of  each 
system  m  light  of  the  privilege  and  relevance  standards  follows. 


production  m  rcspoiwe  to  rule  33  mtcTToptofy  beciuse  any  other  construction  would  render  rule  34 
meaninglcst).  cert,  denied,  339  U.S.  967  (1930);  t  C  WjiiCKr  A  A.  MlLLEU,  supra  note  30,  4  2166 
(aithouih  coun  should  not  invalidate  document  productkxi  request  under  ruk  33,  rule  34  only  proper  way 
to  obtain  documenU).  Although  rule  34  |ovems  document  production,  rule  26(e)  specifics  when 
supplcmcnution  of  interrogatory  responses  by  production  of  documtnu  U  appropriate.  See  note  81  inffxi 
(discusstni  duty  to  supplement  under  rule  26). 

izi!;        ^       ^'  ""^  discover  any  tanfibk  thinp  that  may  be  discovered  under  rule 

26(b))  Rule  34  specifiics  an  additional  requirement  that  the  discovering  party  describe  the  requested 
matcnaU  with  "reasonable  particularity."  Fed.  R.  Ctv.  P.  34(b).  The  InterprcUtion  of  the  "rtasonaWe 
partjculanty  requirement  v;^riet  from  jurisdiction  to  jurisdiction.  Certain  courts  define  "reasonable 
particularity"  to  require  an  interrogating  party  to  describe  what  be  seeks  to  discover  in  sufficient  detail  to 
enable  the  respondent  to  identify  Uie  requested  informatioo.  Set  In  e*  Folding  Carton  Antitnat  Utigation, 
76  F.R.D.  420,  424  (N.D.  lit  1977)  (requests  that  indicate  specific  categories  and  time  period  for 
documenU  suffiaent  to  inform  rea^Mable  perKW  about  documenU  sought);  Mallinckrodt  Chemical 
Works  V  Goldman.  Sachs  k  Co..  5S  F.R.D.  341. 354  (S.D.N.Y.  1973)  ("reasonable particularity"  sUndard 
satisfied  if  reasonable  person  would  know  which  documents  called  for)  (dting  4A  J.  MoonE.  Federal 
Practice  |  H07.  at  34-57  k  tL\t)  (2d  ed.  A  1911  Supp.).  Thus,  a  request  that  designated  particular 
programs  or  dau  bases  would  be  sufBcieaUy  detailed  to  satisfy  tbcae  courts.  A  request  for  a  dau  base  that 
conuins  specified  informatioo,  or  software  that  runs  a  particular  program,  is  sufficient  to  locate  the  data 
base  or  software  in  the  computer.  Some  other  courts,  however,  have  viewed  the  "reasonable  particularity" 
SUndard  as  a  means  of  defeating  overbroad  discovery  requesu  and  "fishing  expeditions."  See  Tinder  v. 
McOowan.  15  Fed.  R.  Serv.  2d  160«.  161 1  (W.D.  Pa.  1970)  (rule  34  r«|uires  description  with  "reasonable 
particularity"  and  does  not  allow  "fishing  expeditions"  permitt«l  under  other  roles);  Flickinger  v  Aetna 
Cas.  A  Sur  C^o .  37  F.R.D.  533. 535  (W.D.  Pa.  1963)  (one  purpose  of  role  34  not  to  discover  what  exuU  but 
to  obuin  production  of  items  that  do  exist;  only  niles  26  through  33  permit  "fishing  expeditions").  Because 
requesu  for  dau  bases  or  software  are  general  requests,  courts  adhering  to  this  standard  require  the 
requesting  party  to  demonstrate  that  his  request  is  directed  to  a  particular  goal,  and  b  not  simply  a 
"fishing"  trip.  Most  jurisdictions,  however,  do  not  adhere  to  the  narrow  definition;  thw.  a  "reasonable 
particuUnty"  sUndanJ  genenJly  should  not  defeat  a  request  to  discover  dau  bases  or  software. 

70.  The  relevance  SUndard  is  very  broad  Infonsulion  is  relevant  even  if  it  b  not  adiniisi 
•  appean  reasonably  calculated  to  lead  to  the  discovery  of  admissible  evidence."  Fed.  R.  Civ.  P.  26(bXl). 
But  jee  note  77  infra  (diKussing  pn>po«as  to  limit  scope  of  relevioce  standard). 
7L  Fed.  R.  Civ,  P.  26(bXI). 
72,  !d. 

7X  Set  Fed.  R.  Civ.  P.  26(bX3)  (court  must  protect  against  disclosuit  of  attorney's  menUl 
impressions,  conclusions,  and  ojAnions  about  Utlgation>.  E  Cu^arY.  McCormick's  HANDiOOK  of  the 
Uw  OP  Evidence  |  96,  at  205  (2d  ed.  1972)  (Supreme  Cbu.t  created  work  product  role  as  qualified 
privilege  for  lawyer's  trial  preparation  material). 

74  8  C  Wrjokt  a  a.  Miller,  supra  note  30. 1 201 6,  at  15  (same  nifcs  of  privilege  apply  to  discovery 
as  apply  at  trial).  r      m    rr ,  j 


ERIC 


592 


1480  The  Georgetown  Law  Journal       [Vol.  69;14<5 


BusinesS'Record  Systenvu  A  party  may  seek  discovery  of  the  respond- 
ent's dau  base  and  software  for  two  general  reasons.  First,  the  discovering 
party  may  have  his  own  computer  and  wish  to  oStain  respondent's  data  base 
and  software  for  independent  analysis  and  review.  In  an  antitrust  suit,  for 
example,  one  party  may  want  to  analyze  several  defendants'  data  bases  in 
order  to  obtain  evidence  of  price  fixing.  Second,  a  party  may  question  or  find 
inadequate  the  responses  to  interrogatories  that  respondent's  computer 
prepared,  tnd  wish  to  use  the  data  base  and  software  to  verify  or  supplement 
the  responses.  For  example,  a  party  may  prefer  to  run  respondent's  sales 
figures  through  his  own  computerized  accounting  system  in  order  to  check 
their  accuracy. 

A  party  may  discover  respondent's  data  base  only  if  he  can  prove  that  the 
entire  data  base  is  relevant  to  the  subject  matter  of  the  suit.^^  Because  one  goal 
of  the  rules  is  to  promote  complete  discovery,'^  the  concept  of  relevance  is 
necessarily  broad.  Thus,  any  evidence  that  is  ''reasonably  calculated  to  lead  to 
the  discovery  of  admissible  evidence"  is  relevant."  The  Supreme  Court  has 


75.  See  notes  69-72  suprt  and  acoonpioying  text  (dbcuanof  tUodard  of  relmncc  under  rules  26  mU 
34). 

76.  Se<  I C  Wright  a  A,  MlLUug  npn  ncte  30, 1 200 1,  st  1 3  (phUo«)phy  of  discovefy  rules  U  thu 
every  psrty  entiikd  to  diicloturc  of  all  relevant  infonnadon  in  poMcssion  of  any  penon). 

77.  Fed.  K  Civ.  P.  26(bXl>,  xt  Hartk  v.  Keboa.  394  U.S.  216,  297  (1969)  (discovery  rules 
iiuppUcaMe  to  habcM  corpua  procMdinft  bacause  broad-raofinj  inquiry  they  provide  would  render 
efficient  and  effective  adminbtratioo  of  habeas  corpus  impossible);  United  Sutcs  v.  American  TeL  k  TeL 
Co.,  461  F.  Supp.  13 14, 1341  (D.D.C  1971)  (in  complex  Utifation,  discovery  must  be  somethinf  of  "fithiin 
expediuoQ**  to  effectuate  purpose  of  dtsoomy  ruks>,  Piersoa  v.  United  States,  421  F.  Supp.  3t4, 390  (D. 
Del  1977)  (discovery  ruks  desagnsd  to  provide  aocen  to  AiUest  possible  knowlsdfe  of  issues  and  facts 
before  trial). 

Despite  the  vast  body  of  case  law  supportinf  the  proposition  that  the  Federal  Ruks  of  Qvil  Procedure 
provide  for  broad  discovery,  relevance  to  the  subject  matter  of  the  suit  remains  the  teit  Sm  Piersoa  v  ^ 
United  Sutcs,  42t  F.  Supp.  at  390  (relevance  initial  discovery  question).  Cases  and  proposals  for 
amendmcnU  to  rules,  however,  iodicau  that  courts  arc  retreatini  from  a  strkt  adherence  to  t^ 
relevance. 

For  example,  the  Supreme  Court  recently  indicated  that  relevance  is  not  the  only  factor  that  a  court 
should  lo^  to  when  deciding  whether  to  pc  ^it  discovary.  In  Herbert  v.  Lando,  441  UA  133,  177  (1979), 
the  ma>  ty  b«Ianced  the  rule  26(bXl)  relevance  standard  a|ainst  Uie  rule  1  requirement  to  construe  the 
rules  to  HOit  **just,  ipeedjr,  and  IntxptHstn'*  dispute  resdutioo.  U  at  177  (emphasis  in  orifinal),  and 
condud^^  t.«ju  the  district  court  should  limit  discovery  when  justi:e  requires.  I<L 

In  1977,  and  again  in  191Q,  an  American  Bar  AssociatioQ  committee  proposed  an  amendment  to  rule 
26<bXl)  Umitini  discovery  to  only  those  mstcrials  reUting  to  the  **cl«m  or  defense**  of  any  party,  ntber 
than  to  materials  relating  to  the  ^'subject  matter^  of  the  suit  SecnoN  Of  LmOATlON,  AMEMCAM  Bak 
A»ocuTiON,  Second  REroar  or  the  SreciAL  Commttiee  row.  tke  Stvdy  op  DtacovERV  A»t»E  2, 
4«*5a  (Revised  Preliminary  Draft,  September  1910). 

The  r«:»rUy  adopted  amendmenu  to  the  Federal  Rules  did  not  indude  the  ABA'S  proposed  change  5^ 
Commutes  Ruks  of  Practice  and  Procedure  of  the  Judicial  Conference  of  the  United  States,  RtrM 
htllmlnary  Dnft  of  frofottd  Amtndmtnti  » iW  FfdeftU  KuUi  of  CMt  froaiiurt,  10  F.R.a  323, 332 
(1979)  (slthough  change  in  scope  of  diso>very  considered,  abuse  of  discovery  not  so  widespread  as  to 
require  such  a  basic  change).  The  matter,  however,  has  not  been  laid  to  rest  In  the  Supreme  Court's 
sutement  on  amendments  to  '!uc  Federal  Rules  of  Civil  Procadurc  Justices  Powell.  Stewart,  and  Rehnquirt 
dissented,  convinced  that  anneceasary  discovery  goes  unchecked  in  far  too  many  cases.  Dissentiflf 
SutemenU  on  Amendmi^U  to  the  Federal  Ruks  of  Gvil  Procedure,  100  S.  Ct  Na  16b  tt  1-3  (1910). 

If  the  ABA'S  proposal  amendmenU  are  adopted  in  the  future,  it  k  important  to  recogniie  the 
consequences  to  computer  discovery.  Many  of  the  items  currently  discoverabfc;  such  as  various  daU  bases, 
art  only  avsiUbk  because  of  the  broad  standard  of  rtkvance.  Disoowy  of  software,  another  margiflsl 
case,  also  resu  on  the  broad  concept  of  relevance.  If  the  scope  of  discovery  narrows,  it  kooncciirabk  thai 
these  OKnponenU  of  computer  systems  win  no  longer  be  dtscoverabk. 
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suggested,  however,  that  t  judge  may  prohibit  discovery  if  the  requesting 
party's  tim  is  to  gather  information  for  use  in  proceedings  other  than  the 
pending  suit,  or  when  a  party's  aim  is  to  delay  bringing  a  case  to  trial,  or  to 
embarrass  or  harass  the  person  from  whom  discovery  is  sought.^' 

In  view  of  these  considerations,  whether  a  court  can  compel  discovery  of  a 
data  base  depends  upon  the  ability  of  the  requesting  party  to  prove  relevance. 
If  the  entire  daU  base  is  rclevant,^^  t  court  will  allow  the  party  to  obtain  the 
dau  base  even  if  the  party  seeks  the  infon-iiation  in  order  to  subject  it  to 
mdcpendent  analysis*  If  the  requesting  party  wants  the  daU  base  for  the  * 
purpose  of  supplementing  interrc^tory  responses,  however,  the  trial  judge 
will  approve  the  request  Only  if  the  party's  motive  is  not  harassment.'*  As  a 
matter  of  policy,  unless  the  request  clearly  indicates  an  intent  to  harass 
the  respondent,  judges  should  aUow  requests  for  relevant  material  in  order  to 
miu^^xmium  use  of  whatever  computer  resources  a  discovering  party 

Although  couru  should  apply  discovery  rules  liberally  to  permit  discovery 
of  daU  bases,  they  should  rest-^ct  discovery  of  software;  information  con- 
Uined  m  software  is  rarely  relevant  to  the  subject  matter  of  the  law  suit. 
Programs  generally  contain  no  information  that  concerns  the  central  issues  of 
the  litigation,  and  thus  programs  will  not  be  relevant  unless  the  computer's 
performance  is  at  issue.«  If  the  requesting  party  wants  the  software  for  no 
reason  other  than  to  run  programs  on  his  own  system,  and  cannot  demon- 


71.  Set  Hertwt  v.  Undo,  Ut  VS.  153.  177  (1979);  Oppenbcimer  Fund  loc  v.  Stndas.  437  U.S.  340. 
352  n.l7  (1971). 

79^  The  quoiioo  of  whether  the  entire  dau  bMe  b  rdevtnt  wiU  depend  upon  the  nature  both  of  the  suit 
and  of  the  stored  data.  For  insunoc.  if  X  Corporatioo  suet  Y  Corporation  for  price-fixini  in  the  electronic 
appliance  market,  and  r  has  a  daU  base  oontaininc  nothini  but  sales  infonnation  on  electrical  appliances, 
rs  entire  dau  btK  ia  relevant  If  y  also  sdk  campmi  foods,  however,  and  combing 
dau  base,  the  entire  dau  btK  is  not  relevant  Y,  however,  is  not  precluded  from  segrefatini  daU  in  iu  dau 
base. 

10  A  dau  base  is,  in  a  sense,  a  stn|le  twit  of  infonnation  compotad  of  inlerrelaKd  sub-units.  Sfe  note  I 
jvpro  and  acconpanyini  text  (discustini  dau  bases).  The  daU  baae  structure  nuy  cause  problems  for 
parties  rtque*tin|  discovery  of  dau  base*.  Quite  poaMbly,  a  court  would  deny  a  request  to  discover  a  dau 
base,  regardlesa  of  the  rclevency  of  the  majority  of  the  daU  in  the  dau  base,  if  some  portion  of  the  daU  were 
irrelevant.  Such  a  nilin|  might  effecUvely  forecloae  diwxwery  of  the  relevant  information,  because  it  is  often 
difTtcuJt  and  prohibitively  expensive  to  segregate  dau  contained  in  the  daU  base. 

Recognizing  this  possibility,  drafters  of  future  rules  may  wish  to  consider  a  ''substantially  aJP  test  for 
dau  bascL  The  test  would  work  as  f<^Iows:  if  substantially  all  of  the  information  in  a  dau  base  is  relevant, 
the  dau  base  is  discoverable,  even  if  di«»very  reauJu  in  the  discIOMire  of  some  irrelevant  information.  This 
test  would  be  particularly  appropriate  when  the  cost  of  segregating  the  relevant  and  irrelevant  portions  of 
the  dau  base  is  fairly  high. 

II.  Rule  26(e)  govenis  supplemenutkm  of  interrogatory  responsea.  Feo.  R-  Civ.  P.  26(e).  As  a  general 
rule,  a  party  has  no  duty  to  supplement  his  response!  Id.  A  party  must  supplement  responses,  however, 
that  deal  with  the  identity  of  ind? /iduah  who  either  will  testify  or  who  have  knowledge  that  would  lead  to 
discoverable  material.  Id.  at  26(eXI).  A  party  must  also  supplement  answers  to  inteuogatories  when  he 
discoven  that  a  prior  rcsponK  was  incorrect  Id.  at  (2).  Finally,  the  court,  at  iu  own  discretion,  may  order 
a  party  to  luppleroent  interrogatories.  II  at  (3>.  </  Rogen  v.  Tri-Sute  Materials  Corp..  5  J  F.R-D.  234, 245 
(W.D.  W  Va.  1970)  (nile  26(eX3)  provide*  district  court  with  UUtude  to  require  supplemenution  of 
interrogstories).  % 

f  2  For  one  case  in  which  programming  of  the  computer  was  at  issue,  and  the  trial  judge  nevertheless 
ordered  an  evidentiary  bearing  on  the  burdens  of  production  before  allowing  discovery  to  proceed,  see 
Dunn  V  Midwestern  Indcm,.  tg  RR.D.  191.  195,  197  (SD.  Ohio  1910)  (plaintiffs  seek  to  discover 
computer  programs  of  defendant  to  determine  if  computer  programmed  with  standards  fostering  r»ctal 
discnmination). 
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strate  relevance  to  a  trial  issue,  the  judge  should  deny  the  lequest*^  I( 
however,  the  requesting  party  doubts  the  correctness  or  veracity  of  respond- 
ent's responses  to  interrogatories,  and  the  process  by  which  the  respondent 
derived  those  answers,  the  software  that  produced  the  answers  may  become 
relevant.*^  In  this  case  a  request  for  software  would  constitute  a  request  for 
supplementation  of  responses  to  mterrogatoriesJ^  If  the  requesting  puly  can 
establish  a  reason  to  doubt  the  respondent's  answers,  the  requestmg  party 
will  have  met  the  test  of  relevanoc 

Although  relevance  is  the  most  si^pflcant  obstacle  to  obtaining  access  to  a 
business  record  system,  relevant  information  occasionally  may  not  be 
discoverable  because  of  a  trade  secret**  privilege.*^  If  the  respondent  can 
prove  that  a  trade  secret  privilege  protects  his  software  from  disclosure,  a 
court  may  deny  a  request  for  production  of  relevant  software  despite 
relevance."  Because  the  software  that  runs  the  computer  jjerforms  a  particu- 
lar function,^  and  once  revealed,  is  easily  copied  and  distributed,  respondent 
might  be  entitled  to  a  protective  order  if  he  can  show  that  disclosure  of  the 
software  "will  result  in  clearly  defined,  serious  injury/'^o  Such  injury  might 
include  diminished  revenue  due  to  lost  sales  or  loss  of  competitive  advantage 
as  other  companies  reap  the  benefits  of  the  software  without  having  borne  the 
expense  of  development  costs.  Thus,  unless  the  requesting  party  can  guaran- 
tee that  the  software  will  remain  secret,  the  court  should  not  require  the 
respondent  to  produce  it. 

If  a  discovering  party  seeks  respondent's  software  for  the  purpose  of 
verifying  responses,  however,  the  rule  34  provision  for  entry  to  mate  tests 
may  enable  him  to  surmount  the  trade  secret  privilege.  Rule  34  allows  a  party 
to  enter  respondent's  land  to  test,  inspect,  or  sample  any  designated  object.*^ 


S3  Stt  Fed.  R.  Ctv.  P  26(bXl)  (discovery  permitted  only  for  nuterul  relevant  to  subject  nutter  of  tbe 
action)  Software  should  be  discoverable  as  long  as  fanulUnty  with  the  software's  operation  would  enable 
the  disco>ennf  party  to  understand  how  the  respondent  produced  his  data.  See  United  States  v.  Dio|uardi, 
42S  F  2d  1033.  1038-39  (D.C.  Or)  (defendant  in  criminal  action  bad  nght  to  discover  computer  programs 
used  by  Government  to  calculate  figures  used  as  evidence  at  tnalX  cert  denkd,  400  U.S.  825  (1970),  Duon 
V  Midwestern  Indem » 88  F.R.D.  19 1»  193»  195  (S.D.  Ohio  1980)  (discovery  request  for  programs  relevant 
when  Plaintiff  seeks  to  show  that  defendant's  computer  programmed  with  standards  fostenog  racial 
dtscnmination) 

S4.  See  United  Sutes  v.  Dioguardt*  428  F.2d  1033»  1038-39  (2d  Cir.)  (court  recognizes  defendant  has 
nght  to  discover  program  m  order  to  test  validity  of  computer's  results),  cert  d<med»  400  U.S.  825  (1970). 

85.  For  a  discussion  of  the  trial  court's  sole  discretion  in  grantmg  or  denymg  requests  for  supplemenu- 
tion,  see  note  81  supra  and  accompanying  text 

86.  A  trade  secret  is  any  "formula,  pattern,  device  or  compilation  of  mformation  which  is  used  m  one's 
business^  and  which  gives  him  an  opportumty  to  obtain  an  advantage  over  competition  who  do  not  know  or 
use  It."  RECTATEME>rr  OF  Torts  §  757,  comment  b  (1939). 

87  Ste  United  Sutes  v.  IBM,  67  F.R.D.  40,  4647  (S.D.N.Y.  1975)  (court  wiU  issue  rule  26(c) 
protective  order  if  disclosure  of  commercud  information  will  cause  '^clearly  defined  and  very  senoui 
injury"). 

^8  Cf  td.  at  47  (if  information  sought  to  be  discovered  meets  cnteru  for  trade  secret,  court  may  issue 
prvtcttive  order  to  prevent  disclosure).  See  also  Fed.  R.  Ov.  P.  26(c)  (jiidge  may  make  any  order  justxt 
requires,  including  order  that  discover*'  not  be  had,  to  protect  interests  of  party). 

89.  The  respondent  may  have  purchased  the  software,  as  part  of  a  Package,  from  a  software  distnbutcr 
or  uimputer  manufacturer  Software  packages  are  usually  sold  or  leased  pursuant  to  contracts  prohjbitm| 
disclOiure.  D.  Bkandon  a  S.  Secelstein,  Data  ProcessinO  Co>rrRACTS  122-23  (1976). 

90  Monaco  v.  Miracle  Adhesives  Corp.,  27  Fed.  R.  Serv.  2d  1401, 1402  (ED.  Pa,  1979)  (noprotatirc 
^rder  issued  when  respondent  failed  to  show  that  disclosure  of  allegedly  confidential  mformation  wovU 
result  <n  <.jearly  defined  and  scnous  injury;  (citmg  Umted  Sutes  v.  IBM,  67  F.R.D.  40  (S.D.N.Y.  1975)> 

9 1  Rule  34iai  permiu  testing  of  relevant  tangible  objects  as  wdl  as  entry  upon  another  party's  land  to 
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If  the  discovering  ptrty  has  grounds  to  question  the  iccumcy  of  respondent's 
computer  or  prognm,  but  cannot  obtain  the  software  because  of  trade  secret 
problems,  he  could  use  rule  34  to  test  respondent's  computer.  The  discovering 
party  could  perform  the  test  by  submitting  previously  analyzed  daU  to  the 
respondent,  who  would  run  them  through  the  computer  using  the  same 
program  that  provided  the  questioned  response.  The  discovering  party  could 
then  analyze  the  rcsulU  to  ascertain  whether  the  expected  results  were 
ichievcd,  thereby  discovering  whether  the  computer  and  the  programs  are 
accurate. 

One  criminal  case,  United  States  v.  Dhguardi,^  suggested  testing  as  a  way 
to  avoid  the  need  to  discover  software."  In  Dioguardi  the  defendant  was 
eonvicted  of  bankruptcy  fraud  partly  on  the  basis  of  calculations  produced  by 
I  specially  prepared  computer  program.^*  On  aptxaJ,  the  United  States  Court 
of  Appeals  for  the  Second  Circuit  ruled  that  the  defendant  was  entitled  to 
discover  the  program.^^  Despite  the  Government's  failure  to  produce  the 
program,  the  Second  Circuit  upheld  the  conviction  because  the  defendant 
never  clearly  manifested  with  sufficient  clarity  his  desire  to  obuin  the 
program.^  Althou^  Dioguardi  is  a  criminal  case  the  point  it  makes  is 
applicable  to  civil  htigation.  A  discovering  party  may  run  experimental  data 
through  respondent's  computer  to  verily  the  correct  fiinctioning  of  a  pro- 
gram, and  fliereby  avoid  conflict  over  production  of  software.^^ 

Litigation  Support  Systems,  A  party  seeking  discovery  of  Htigation 
systems^  must  meet  the  same  relevance  and  priwlege  tests  applicable  to 


iittke  tau.  Fed.  R.  Civ.  P  34(a).  For  tbe  foil  text  of  rule  34(i)  tee  note  67  supra. 

92.  421  R2d  1033  (2d  dr.),  cert  denied,  400  US.  823  (1970). 

93.  Id.  at  1037. 

94.  Id. 

95  Seeid.ut  lOH  C'uKoinprefacoitble**  that  pcxMecutor  tbould  permit  m'toeM  to  testify  u  to  computer 
rttulu  without  havinf  profnun  available  for  defenae  scrutiny). 

96.  See  Id.  (arfuroent  that  defenae  entitled  to  check  computer  calculatiooi  hidden  beneath  ^'avalanche" 
of  other  potntleta  arfumenU).  In  addition,  the  Dioguardt  court  noted  that  the  defendant  couM  have  used  a 
liaiple  hand*beld  calculator  to  duplicate  the  oomputer's  remits.  Id.  at  1039. 

97.  Testing  may  occur  refardkaa  of  whether  the  respondent  is  willing  to  allow  the  test.  On  its  face,  rule 
34  does  not  distinfuish  between  requoca  for  documcnU  and  requesU  to  enter  upon  another's  land  for 
toting.  Fed.  R.  Civ.  p.  34(a).  TTius,  h  appears  that  relevance,  the  standard  for  document  discovery,  is  also 
tlK  standard  for  entry  upon  land.  SWaoCea  S7*9l  stipra  (discussing  relevance  standard  under  rule*  26  and 
34).  Despite  this,  at  least  one  court  has  held  that  the  requesting  party's  entry  onto  private  land  imposes  a 
irester  burden  on  the  respondent  than  document  production  would.  Belcher  v.  Bassett  Furniture  Indus., 
Inc.,  5tl  F.2d  904, 906  (4th  Or.  1971).  Ifthk  is  so,  courUwiU  not  order  entry  upon  land  unleut^ 

to  which  the  inspection  aids  the  search  for  truth  outweighs  the  burdens  and  dangers  created  by  the 
inspection.  Id.  See  atao  t  C,  Wkickt  a  A.  MltLUt,  supra  note  30,  |  2040  (order  limiting  discovery 
appropriate  if  burden  on  respondent  outweighs  advantage  to  discovering  party). 

91.  There  are  two  types  of  litigation  systems.  KfulUext  system  stores  the  entire  text  of  aU  documenu 
tn  attorney  haa  entered  into  the  system.  Computer  Support  Systemst  supra  note  8,  at  269.  An  index* 
summary  system,  on  the  other  hand,  contains  only  index  fields  containing  information  such  as  the  title, 
suthor,  date,  and  a  brief  abstract  of  the  documenU'  contents.  Id.  at  270. 

In  addition,  titigation  systems  generally  ea4>loy  one  of  the  two  major  search  methods.  Id.  at  269'7 1.  Set 
obo  LmoATION  SUffOUT  SyjTEMS,  supra  note  3,  |f  4.46-4.31  (describing  construction  and  use  of  daU 
bates  employing  taxonomies  and  hierarchical  search  techiniques).  With  a  keyword  search,  the  ^rch 
method  employed  by  LEXIS  and  WESTLAW,  the  attorney  specifies  the  words  or  phrases  describing  the 
lobject  that  interesu  him.  The  computer  then  scans  the  daU  base  and  produces  all  documenU  conuining 
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business  record  systems.^  Relevance,  however,  is  rarely  an  issue  in  discovery 
of  litigation  systems.  The  very  fact  that  the  respondent  established  the  system 
for  the  litigation  indicates  that  most  if  not  all  of  the  material  the  system 
contains  is  relevant  to  the  suit.»»  On  the  other.hand,  the  heavy  involvement  of 
attorneys  in  the  creation  of  the  litigation  system  opens  the  door  to  w^rk 


these  words.  Full-text  systems  generilly  employ  keyword  searches  because  there  is  a  xrcater  probtbUity  of 
fmdini  keywords  when  the  daU  base  has  the  full  text  of  documenU  rather  than  a  summary,  as  with  Index 
systems. 

A  keyword  search  works  m  the  following  manner:  suppose  a  shareholder  sues  Y  Corporation  for 
misreprcscnution  m  a  proxy  conccming  a  recapilalization.  One  issue  concerns  views  expressed  by  various 
board  members  at  a  board  meetrng  on  January  1, 1970.  Hie  law  firm  representing  r  Corporation  has  a  full- 
text  daU  base,  and  an  attomey  would  like  to  recover  all  documents  relevant  to  this  issue.  Using  a  keyword 
search,  the  attorney  might  select  combinations  of  keywords  or  phrase?  such  as  •'board  meeting," 
"recspitaliiation."  "January  1,  1970,"  etc  The  computer  would  then  search  the  daU  base,  providing  the 
attomey  with  documenU  coniaining  the  requested  combinations  of  keywords.  For  a  genenl  discussion  of 
the  use  of  full.text  systems  in  Utigation  support,  see  Rulrin.  The  Application  of  Full-Text  Retrieval  to 
Litigation  Support,  1 1  Forum  1 136(1976);  Olsen  k  Goodrich,  Litigation  Support  System^Prestnt  Status 
and  Future  Use.  11  ForUm  832,  S45-(9(1976). 

An  index  search  differs  from  a  keyword  search  because  it  involve*  the  search  of  an  index  rather  than  the 
text  of  entire  documenU.  Hie  index  contains  a  key  consisting  of  fields  that  store  information  describing  the 
document.  TTius,  a  key  might  have  one  field  describing  the  nature  of  the  document  (e.f.»  L=«  letter, 
M«mcmorandum,  D=dcpo«tion),  a  second  for  the  document  date  (tf.,  07/04/31),  a  third  for  the  trial 
issue  to  which  the  document  reUtes  (e.g.,  1 «  misrcpresenUtioo,  2«negligence)  and  a  fourth  summarizing 
the  document's  contenU.  An  attomey  would  enter  a  key  of  the  types  be  wanted  to  find  in  each  field,  and  the 
computer  would  search  lU  index  for  fields  of  documenU  that  match  the  request  If  an  attomey  sought  to 
find  aU  memoranda  dealmg  with  nusrepresenUtion  written  after  July  I,  1981,  he  might  enter  M0701811 
mto  the  computer.  Hie  computer  then  would  provide  him  with  a  list  of  all  relevant  documents.  For  an 
excellent  discussion  of  mdex  searches,  see  Olson  Jb  Goodrich,  Utigation  Support-^Present  Status  and 
Future  Use,  II  ForUM  832.  834-45(1976). 

Both  methods  have  advanUges  and  disadvanUges.  TTie  index  system  requires  the  attorney  or  paralegal 
coding  key  fields  to  determine  accurately  the  issue  to  which  each  document  relates.  TTie  keyword  system 
shares  no  similar  nsk  because  the  full  text  of  a  document  is  stored,  but  an  attomey  must  develop  the  ability 
to  pick  the  correct  keywords  that  will  turn  up  the  document  he  needs.  See  generally  id.  139-52. 

99.  See  notes  69«74  supra  and  accompanying  text  (discussing  relevance  and  privilege  prerequisites  to 
computer  discovery). 

A  well-developed  litigation  system  stores  trial-rclated  documenU  in  an  organized  fashion  enabling  a 
party  to  obtain  rapidly  any  information  about  the  litlption.  See  LmCATioN  Suf  PORT  Systems,  supra 
note  3.  §  4  09  (discussing  vanous  methods  of  storing  documenU  for  quick  acce«).  Consequently,  a  party 
should  attempt  to  discover  as  much  of  respondent's  litigation  system  as  the  rules  allow  Initially,  a 
discovenng  party  should  attempt  to  obuin  use  of  respondent's  entire  system.  Discovery  of  in  entire 
litigation  system  would  yield  both  the  daU  base  and  software,  enabling  a  discovering  party  to  run  the 
system  on  his  own  computer  with  no  additional  proframming.  If  the  court  denies  this  request,  a  party  next 
should  attempt  to  discover  the  daU  base  alone,  thereby  acquiring  all  computerized  information  relevant  to 
the  litigaUon.  If  the  court  deems  the  daU  base  immune  from  discovery  on  privilege  or  relevance  grounds,  a 
party  next  should  attempt  to  discover  the  entire  index.  By  obtaining  the  index  a  party  would  leara 
something  about  all  computenied  documenU  in  respondent's  possession.  Failini  this,  a  party  nuy 
undoubtedly  obtain  any  individual  document  from  respondent's  system,  provided  that  the  document  does 
not  contain  work  product.  It  is  irrelevant  that  an  individual  document  is  stored  in  the  litigation  system 
rather  than  in  respondent's  filing  cabinet. 

As  technology  advances,  discovery  of  litigation  system  software  probtbly  will  become  increasingly 
insignificant.  Every  firm  probably  wiU  use  standardized  software  for  every  trial  with  only  the  code* 
defining  issues  subject  to  change.  ^  . 

100.  For  the  sake  of  Simplicity,  this  note  assumes  that  all  documenU  in  the  Utigation  system  arc 
relevant.  This  is  a  logical  assumption,  as  a  litigation  system  is  a  coUection  of  documenU  needed  to  try  a  suit, 
that  collection  being,  almoat  by  definition,  relevant. 
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product  privilege  cltimsjoi  Consequently,  the  discussion  that  follows  concen- 
trates on  work  product  issues. 

A  discovering  party  must  meet  the  requirements  of  rule  26{bX3),^^  which 
protects  attorney  work  product,  in  order  to -^discover  information  and 
litigation  systems  that  qualify  as  trial  preparation  material. in  order  to 
obtain  the  protection  of  the  rule  a  purty  must  demonstrate  that  the  material 
sought  was  prepared  "in  anticipation  of  litigation  or  for  trial."'®*  The  rule 
then  divides  such  trial  preparation  material  mto  two  classes.  The  rule  accords 
"mental  impression  woric  product"  absolute  immunity  from  discovery.'^  A 
qualified  pnvilcge  protects  all  other,  **[non-]mental  impression  work  prod- 
uct." A  party  may  discover  material  protected  by  the  qualified  privilege  if  he 
makes  showings  sufficient  to  overcome  his  opponent's  claim  of  privilege. 
Initially,  the  discovering  party  must  demonstrate  a  "substantial  need"  for  the 
information  in  the  preparation  of  his  casc.i06  Then  the  discovering  party  must 
prove  that  he  is  unable  to  obtain  the  "substantial  equivalent"  of  the  data  base 
without  "undue  hardship."*®?  Throughout,  the  judge  must  consider  the 
possibility  that  an  order  compelling  discovery  might  provide  one  litigant  with 
a  "free-ride"  on  another's  system. 

Judicial  intcrpreUtions  of  the  "substantial  need"  requirement  indicate  that 
most  courts  will  deny  requests  for  discovery  of  a  litigation  systemjw  Courts 


lOI  S€€  note  73  supra  and  accompftAytoi  tat  Cbriefly  discuMing  work  product  protection  ifTordcd  by 
ruk  26(bX3»;  note  102  i^fn  (wipplyiiic  pertment  portioo*  of  rule  26(b)(3)). 
102.  Ruk  26(bX3)  providct  in  put: 

Subject  to  the  provuiont  of  fubdivmoo  (bX4)  of  this  rule,  •  party  may  obtain  discovery  of 
documents  and  tangible  tlungt  otberwiae  discoverable  under  subdivision  (bXl)  of  this  rule 
and  prepared  in  antidpatioo  of  litigation  or  for  trial  (7  or  for  another  party  or  by  or  for  that 
other  party's  reprcaeatative  . . .  on!y  upon  a  showint  that  the  party  ittkini  dlscoftry  has 
substantial  nttd  of  tht  materials  {n  the  preparation  of  his  case  and  that  he  Is  unabh  without 
undue  hardship  to  obtain  the  suhttantial  equiialent  of  the  materiab  by  other  means.  In 
ordering  discovery  of  such  nuteriah  when  the  required  showing  has  been  made,  the  court 
shall  protect  aiainst  dixloturt  of  the  mental  impressions,  conclus!ons,  opinions,  or  legal  theories 
of  an  attorney  or  other  rtprtsentatire  of  a  party  concerning  a  Uitathn, 

Fed.  R.  Civ.  P.  26(bX3)  (emphasis  added). 


103.  Id.  (court  shall  guard  against  dtscloaure  of  attorney's  mental  impressions,  opinions  and  legal 
theories).  Mental  impreation  work  pfX)duct  consisU  of  material  that  contains  information  reflectmg  an 
attorney's  assessment  of  his  own  case.  Set  C  WWOHT  *  A.  MiLLER,  supra  note  30,  §  2026  at  230-31 
(couru  do  not  require  disckMurc  of  impressions  of  strong  and  weak  poinU  of  case). 

106  Fed.  R.  Civ.  P.  26(bX3);  see  notes  109-13  i^fra  and  accompanying  text  (discussing  "substantial 
need*'  requirement  for  diacovery  of  non-mental  impression  work  product  under  ruIe26(bX3)). 

107.  Fed,  R.  Civ.  P.  26(bX3);  see  notes  114-16  infra  (discussing  ^'substantial  equivalent  without 
undue  hardship**  teat  for  discovery  of  non^mental  impression  work  product). 

101,  See  Advisory  Committee  Notes  Accompanying  1970  AmcodmenU  to  Rule  26, 48  F.R.D.  459. 301 
(1970)  (each  side  should  prepare  independently  so  that  neither  automatically  benefiU  from  adversary*s 
preparation).  The  policy  of  encouraging  independent  trial  preparation  it  at  the  heart  of  our  adversary 
system.  In  Hickman  v.  Taylor,  329  U.S.  493  (1947),  the  source  of  today*s  rule  26(bX3),  Justice  Jackson 
suted  "a  common  law  trial  is  and  always  sbouk)  be  an  adversary  proceeding.  Discovery  hardly  was 
intended  to  enaWe  a  leanMd  profession  to  perform  iU  functions  cither  without  wiu  or  on  wiu  borrowed 
from  the  adversary."  Id.  at  316  (Jackson.  J.,  with  Frankfurter,  J.,  concurring);  see  United.  Sutes  v. 
Chatham  City  Corp..  72  F.R.D.  640,  643  (S.D.  Ga.  1976)  (because  each  side  encouraged  to  prepare 
indcpendcnUy.  diligent  Ktifant  need  not  permit  adversary  to  "feast  where  the  fruits  of  his  labors  are  freely 
served"). 

109  Again,  this  is  true  only  for  requesU  to  discover  an  entire  system,  a  data  base,  or  software.  Requests 


103.  See  id. 

104.  IdL 
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have  ruled  that  a  showing  that  the  "material  sought  may  be  useful"  docs  »iot . 
satisfy  th*:  "substantial  need"  standard. Furthermore,  demonstrating  that* 
discovery  of  the  litigation  system  will  expedite  proceedings,  facilitate  the 
production  of  proof,  narrow  the  issues  at  trial,  or  reduce  the  quantity  of 
evidence  probably  will  not  suffice.*"  Thus,  even  a  request  to  discover  the 
index  to  the  litigation  system,  the  least  intrusive  request, "2  probably  is  too 
broad  to  meet  the  "substantial  need''  standard."^ 

The  second  prerequisite  to  discovery  of  qualified  immunity  work  product, 
the  "substantial  equivalent"  standard,  probably  also  will  bar  requests  for 
discovery  of  litigation  systems.  This  standard  requires  a  party  wishing  to 
discover  qualified  immunity  work  product  to  demonstrate  that  he  is  unable  to 
obtain  the  "substantial  equivalent"  of  the  information  without  undue  hard- 
ship.*** Courts  have  held  that  the  costs  and  inconvenience  of  obtaining  the 
substantial  equivalent  are  insufficient  to  justify  discovery  of  qualified  immu- 
nity  work  product.*"  In  addition,  courts  will  not  permit  discovery  of 


for  individual  documents  stored  m  a  btigition  system  may  be  allowed  or  denied  u  if  the  documents  were 
not  stored  in  the  computer. 

110.  See  J.H.  Ruttcr  Rex  Mfg.  Co.  v.  NLRB.  473  F.2d  223.  234  (3th  Cir.)  ("mere  surmise"  thit 
materials  protected  by  quabfied  pnvilcge  would  be  useful  to  impeach  witness  insufficient  to  justify 
discovery),  cert  dsnitd,  414  U.S.  822  (1973);  United  Sutca  v.  Chatham  Oty  Corp..  72  F  R.D.  640. 644 
(S  D.  Ga,  1976)  (defendant's  jencral  need  for  matenaU  does  not  justify  "mastive  foray"  mto  qualified  work 
product,  defendant  can  obtain  substantial  equivalent  of  informatioa  throufb  depositions  or  interrossto- 
nes).  The  discovennj  party  must  make  a  threshold  sbowm  j  of  necessity  to  satisfy  the  "substantial  ncad" 
test.  See.  t.^.  Umted  Sules  v.  O.K.  Tire  ft  Rubber  Co..  71  F.R.D.  463. 467.6S  (D.  Idaho  1976)  (because 
information  defendant  required  available  from  public  source*,  showinj  of  necessity  insufficient  to  jusufy 
discovery  of  qualified  pnvileje  work  product>,  Breedlove  v.  Beech  Aircraft  Corp.,  37  F  R.D.  202,  205 
(N  D.  Miss.  1972)  (because  discovennj  party  already  posscsse*  means  of  obtaminj  information  requested, 
showing  of  need  insurtlcient  to  justify  discovery  of  trial  preparation  materials).  Hodgson  v  Gencnl  Motors 
Acceptance  Corp .  34  F.R.D.  443.  446^7  (S.D.  FUu  1972)  (because  discovenng  party  already  possesses 
almost  all  mformation  tt  seeks  to  discover,  balancing  of  interests  favors  qualified  work  product  prmlege). 

1 1 1.  Set  Brennan  v.  Engineered  Prods..  Inc..  506  F.2d  299. 303  (8th  Cir.  1974)  (vague  assertions  thit 
requested  information  would  expedite  case,  faciliute  production  of  proof,  narrow  issues,  and  rcdua 
evidence  insufTicent  to  demonstrate  substantial  need). 

112.  Because  the  index  request  would  yield  only  a  Utt  of  the  contenU  of  respondent's  dau  base,  it 
represents  a  lesser  mtrusion  than  a  request  for  the  entire  litigation  system,  which  include*  the  index,  the  text 
of  documents,  and  the  software.  The  Antitrust  Procedural  Improvements  Act  of  1980,  Pub.  L.  No.  96-349. 
94Sut.  11 54  (1981).  appears  to  rccogmze  the  greater  mtrusion  afforded  by  production  of  the  whole  system, 
when  It  provides  for  discovery  of  "any  digest,  analysis,  selection,  compilation ...  and  any  index  or  manntr 
ofacctss  thereto.'*  Id.  §  2(aX3X0-  Though  production  in  accordance  with  the  Act  does  not  constitute  a 
waiver  of  any  nght  or  pnvilcge  assertable  during  discovery.  UL  |  2(bX3),  the  Act  implies  that  Congress 
recognized  the  value  of  discovering  indices  m  a  source  of  tnfomution. 

113.  Courts  have  acknowledged  that  an  overbroad  discovery  request  will  defeat  a  claim  of  necessity  Srt 
J.H.  Rutter  Rex  Mfg.  Co.  v.  NLRB.  473  F.2d  223. 231  (3th  Cir.)  (that  file  might  contam  valuable  relevant 
evidence  does  not  justify  •'wholesale  fishing  expedition"  in  derogation  of  privilege),  ceit  dtnltd,  414  VS 
822  (1973);  United  Sutes  v.  Chatham  City  Corp.,  72  F.R.D.  640.  643-*4  (S.D.  Ga.  1976)  (claim  of 
necessity  to  see  investigative  file  no  more  than  desire  to  learn  extent  of  Government's  case;  "massive  forty 
disallowed),  Fletcher  v.  Meserve,  20  Fed.  R.  Serv.  2d  202,  204^3  (D.  MiSS.  1973)  (request  for  all 
correspondence  m  third  party  defendant's  claims  file  far  too  bwd,  particularly  when  correspondena 
conceivably  contains  protected  material). 

114.  Fed.  R.  Civ.  P.  26(bX3)  (party  seekmg  to  discover  another  party's  trial  preparation  materials 
must  demonstrate  inability  to  obtain  "substantial  equivalent"  without  "undue  hardship"). 

115-  United  Sutes  V.Chatham  City  Corp..  72  F.R.D.  64a  644  (ID.  Ga.  1976)  (information  found  « 
investigative  reports  available  by  deposition  or  written  interrofalocies;  coit  or  inconvenience  of  taking 
deposition  not  **undue  hardship**  justifymg  discovery  of  qualified  immunity  work  product>,  Amey  v  Geo- 
A.  Hormel  A  Co..  33  F.R.D.  179.  181  (D.  Minn.  1971)  (information  plaintiff  seeks  obtainable  through 
taking  of  deposition,  costs  or  inconvenience  of  deposition  do  not  constitute  **undue  hardship*^ 
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matcnals  representing  attorney  work  product  if  the  discovering  party  may 
obtain  the  information  in  another  way.n^  Although  a  party  might  meet  these 
burdens  for  a  particular  document  contained  in  the  respondent's  system,  in 
only  the  most  unusual  of  cases  will  the  requesting  party  be  able  to  meet  the 
burden  for  a  significant  part  of  the  entire  data  base. 

If  a  party  surmounts  the  subsUntial  need  and  undue  hardship  require- 
ments,  the  court  will  permit  discovery  of  qualified  immunity  work  product 
stored  in  a  litigation  system."'  The  respondent,  however,  might  attempt  to 
forestall  discovery  of  the  complete  litigation  system  by  asserting  that  many  of 
the  documents  in  the  system  contain  mental  impression  work  product  that 
need  not  be  disclosed.  n«  Because  the  discovery  rules  allow  courts  to  permit 
discovery  of  such  materials  after  the  mental  impression  work  product  has 
been  excised,  "9  however,  courts  should  permit  discovery  of  all  but  the 
pnyilcged  portions  of  the  Utigation  system.  Respondent  might  further  assert 
that  the  mere  identity  of  documents  selected  for  storage  in  a  litigation  system 
constitutes  mental  impression  wor^  product,  because  the  selection  of  a' 
document  necessanly  reveals  that  the  respondent's  attorney  regards  the 
document  as  integral  to  his  trial  strategy.  «2o  Nevertheless,  this  argument 
should  not  prevent  discovery  if  the  respondent  enters  documents  into  the 
system  on  a  nonselective  basis,  for  example  by  including  all  documents  or  by 
using  a  mechanical  means  of  choosing  which  documents  to  enter.  >2i  in  such 
situations  document  selection  entails  no  element  of  an  attorney's  mental 
impressions. 

Two  commenutors  argue  that,  in  addition  to  the  discovery  rules,  courts 
should  consider  important  policy  concerns  when  evaluating  a  party's  request 
to  discover  respondent's  litigation  system.»22  Sherman  and  Kinnard  argue 
that  the  following  factors  should  influence  a  court's  decision  to  deny  access  to 
a  respondent's  litigation  support  system:  the  respondent's  special  expertise 

116  See  e.f.,  UnitH  Smtcs  v.  Chatham  Qty  Corp.,  72  F.R,D.  640.  644  (S.D.  Gt.  1976)  (bccauie 
"subsuntW  equivtJcnr  of  witncsies*  sUtcmcnU  obtainable  through  interview,  deposition,  or  interroga. 
^'f  R^^^'i!??  taZ^^H^'^^^f^^y'^  file* denied);  Almaguer v.  Chicafo.  Rock  hUnd  k  Pac.  R,R„ 

^  *f  •  ^'  ^^"^  (discovery  of  witnea'  5Utement  denied  becauae  witneu  previously 
?iL  n  o^^I'Iax";**?^  ^  diKovcrini  party);  Tinder  v.  McGowan,  15  Fed.  R.  Serv.  2d  1601, 1610 
iw.u.  Flu  1970)  (when  plaintiff  already  obtained  information  throufh  depositions,  desire  to  prove 
depositions  false  no  justification  for  discovery  of  invcstifative  reports  and  witness  sUtcmenU). 

1 17  See  Fed.  R,  Qv.  P.  26<bX3)  (party  may  discover  quahfied  immunity  work  product  upon  showini 
of  substantiaJ  need  and  undue  hardship). 

111.  Set  Id.  (court  shall  protect  against  disclosure  of  attorney's  mental  impression*,  conclusiona. 
opinions,  or  letal  theonet). 

aJ  ^^Kf^i^^iV^  Committee  Notes  Accompanying  1970  AmendmenU  to  Rule  26(bX3),  4«  F.R,D. 
487,  302  (1970)  (to  protect  menial  impreassion  work  product  court  may  find  it  necessary  to  order 
disclosure  of  document  with  portions  deleted);  Duplan  Corp.  v.  Moulinagc  ct  Retorderie  de  Chavanoi,  509 
F2d  730,  736  (4th  Cir.  1974)  (court  protect«l  opinion  work  product  from  disclosure  by  permittin| 
discovery  of  documenU  only  after  mental  impressions  excised),  cenL  denied,  420  U  S.  997  (1975);  t  C 
Wright  a  A.  Miller  supra  note  30,  |  2026  (to  cany  out  rule  26(bX3)  court  may  order  production  of 
document  with  portions  deleted). 

120.  Set  Pretrial  Hearing  Transcript  at  50-51,  In  n  IBM  Peripherial  EDP  Devices  Litigation.  5 
COMfinxR  L.  Serv  .  S7S  (N.D.  Cal.  1975)  (assertion  that  production  of  docuracnu  from  litigation  system 
would  dtscloae  work  product). 

121  Set  Computer  Support  Systems,  supra  sote  I,  at  237*90  (no  vioUtion  of  work  product  privilege 
when  documents  diKlosed  had  been  chosen  for  entry  into  Utigation  system  on  basts  of  mechanical  cntena). 

122  See  Id,  at  27I-S4  (discussion  of  factors  courts  should  consider  when  evaluating  requcsU  to  discover 
htigation  systems). 
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with  the  documents  that  enables  the  respondent  to  construct  a  better  system, 
the  time  required  to  analyze  the  documents,  the  comparative  costs  of  using 
respondent's  system  rather  than  an  alternative  system;  and  the  possibility  of 
obtaining  an  index  to  respondent's  system  elscwhereJ^a  Sherman  and  Kin- 
nard  believe  that  these  factors  will  enable  the  courts  to  strike  a  balance 
between  the  need  for  broad  discovery*"  and  the  policy  of  preventing  litigants 
from  enjoying  a  "free-ride"  on  the  work  product  of  their  adversaries.!"  ji^^ 
authors  conclude  by  suggesting  that  cost  and  time  considerations  contribute 
to  the  "undue  hardship"  that  results  from  depriving  a  party  of  access  to 
respondent's  litigation  system.'^* 

Essentially,  the  Sherman-Kinnard  argument  is  one  of  maximization  of 
resources.  It  states  that  a  respondent's  familiarity  with  his  own  documents 
and  special  expertise  in  dealing  with  the  documents'  subject  matter  enables 
the  respondent  to  prepare  a  litigation  system  more  cheaply  and  more 
effectively  than  his  adversary  could."^'  Therefore,  it  suggesti  that  the 
adversary  should  be  able  to  gain  access  to  respondent's  litigation  systemJ" 
When  discussing  the  time  and  cost  of  creating  a  litigation  system  the  authors 
argue  that  courts  should  apply  a  cost-benefit  analysis  to  determine  if  system 
duplication  by  the  discovering  party  would  be  so  wasteful"^'  as  to  meet  the 
"substantial  equivalent"  test  of  rule  26(bX3).'»  Finally,  the  authors  note  that 
although  financial  considerations  alone  generally  are  not  grounds  for  per- 
mitting discovery,  discovery  might  be  proper  if  a  party  were  so  impoverished 
that  the  deniJ  of  access  to  another  party's  litigation  system  would  render  the 
"substantial  equivalent"  test  meamngless."' 

Though  Sherman  and  Kinnard's  suggestions  have  intuitive  appeal,  the 
policy  of  the  federal  rules  requiring  litiganis  to  prepare  their  own  casc»» 
militates  against  permitting  broad  discovery  of  litigation  systems.  The 


123.  St€  id.  tt  277 •?«  (suifcstms  thtt  coum'  failure  to  coniidcr  these  factors  in  IBM  Peripheral  EDf 
DtTtlca  LUiiatlon  resulted  in  improper  decision  on  "undue  hardship"  issue). 

\24.  SteUL  at  278-14  (discussini  facton  affoctinf  party's  ability  to  obtain  "substantial  equivalent" 
information  neccsaaiy  to  mount  effective  case). 

125.  Id.  at  295.  ^.       . , 

126-  Set  Id.  at  2«3»S4  (only  when  court  ccnain  that  party's  financial  condition  renders  wm  unable  to 
pursue  discovery  should  court,  in  deference  to  policy  favorinj  adequate  access  to  information,  permit 
access  to  adversary's  Utiption  system). 

127.  Id.  at  271-79.  . 

128.  Sherman  and  Kinnaid  argue  that  due  to  the  discoverini  party's  lack  of  famihanty  witi 
respondent's  documcnU  and  subject  matter,  his  Utiption  system  would  be  markedly  infenor  to 
respondent's.  Id.  at  27«.  Consequently,  the  discoverinj  party's  system  wouW  not  contain  the  "substantia 
equivalent"  of  the  infonnation  heW  by  respondent  Id.  Sherman  and  Kinnard  suuest  that  the  "substannsl 
equivalent"  standard  of  rule  26(bX3)  would  aUow  the  court  to  permit  the  discoverini  party  to  pin  access 
to  respondent's  Utiption  system.  Id. 

129.  Id.  at  2«1.  .  ,    M  \ 

130.  Id.  Set  also  note*  1 14-16  wprti  and  accompanyinf  text  (discussinj  "substantially  equivalent  te*^ 
The  authors  support  their  irfument  by  pointinj  to  rule  I's  mandate  of  "Just,  speedy  and  inexpensive 
Utiption-  Computer  Support  Systems,  supra  note  S.  at  211. 

When  they  refer  to  the  "substantially  equivalent"  test,  the  authors  apparently  mean  the  "undue 
hardship"  clause  of  rule  26(bX3).  TTiey  argue,  in  effect,  that  to  obtain  the  "substantial  equivalent^  of 
respondent's  information,  the  discovering  party  should  not  have  to  endure  the  "undue  hardship  of 
creating  hJ*own  Utiption  system.  Instead,  the  discovering  party  should  be  granted  accett  to  respondent  s 
system. 

131.  Id.  at  282.84. 

132.  See  note  108  supra  and  accompanying  text 
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proposition  on  which  Sherman  and  Kinnard  base  their  advocacy  of  wide- 
ranging  discovery— that  litigants  should  begin  trial  on  an  even  footing--is 
untenable.  The  difference  between  possessing  and  not  |K)Ssessing  a  litigation 
systeni  is  similar  to  the  difference  in  resources  possessed  by  a  sole  practitioner 
and  a  firm  with  100  attorneys.  Yet  few  commenUtors  r/ould  argue  Aat  every 
itiganrs  attorney  must  have  equal  resources.  Rule  ?.6(bX3)  rcqui-.-cs  litigants 
to  perform  their  own  trial  preparation,  allowing  discover)'  of  qualified 
immunity  work  product  only  when  there  are  no  other  means  of  obtaining 
wsential  information.  »33  By  allowing  the  discovery  of  litigation  systems,  the 
development  of  which  requires  the  expenditure  of  significant  amounts  of  time, 

Vl^H^i-^^^  P^^^^'       ^^"^  undermine  the  policy  behind  rule 

2b(bX3)  and  chill  the  development  of  such  systems.  »^ 

Further,  Sherman  and  Kinnard's  arguments  apparently  arc  btiScd  more 
upon  market  economics  and  an  intuitive  notion  of  justice  than  upon  current 
interpretations  of  the  nilcs.'35  if  the  Advisory  Committee  and  Congress 
Should  determine  that  the  goals  enunciated  by  Sherman  and  Kinnard  are 
reasonable  and  worthwhile,  then  they  should  amend  the  rules.  Until  that 
time,  the  current  notions  of  the  rules'  functions  will  continue  to  bind  the 


Once  a  court  determines  what  computerized  information  is  discoverable,  it 
may  have  to  determine  whether  to  compel  respondent  to  produce  the 
mfomiation  in  an  appropriate  production  medium.«w  A  discovering  party 
who  has  a  computer  and  expects  to  receive  voluminous  quantities  of 
information  might  prefer  to  receive  the  material  in  a  computer-rcadable 
medium.  «37  Alternatively,  a  discovering  party  that  has  no  computer  or  that 
expects  to  receive  only  small  (Quantities  of  information  or  information  that 
rwjuires  only  simple  analysis  might  prefer  to  receive  information  in  the  form 
of  computer  pnnt-outs  or  microfiche.  »3t  Selection  of  the  means  of  production 
IS  an  easy  problem,  the  answer  to  which  depends  on  the  needs  and  capabilities 
of  the  parties.  The  more  difficult  and  important  question,  and  one  that  the 


133.  See  notet  1 10-16  supra  And  Kcompanying  text  (diicuwnf  "subjumtitl  cquiviknt"  and  "undue 
hardship"  tests  as  prerequisite*  to  discovery  of  qualified  inununity  work  prtxiuct). 

134.  Sherman  and  Kinnard  themsclvea  acknowledge  this  fact  Set  Computer  Support  Systems,  supra 
note  8,  St  2t  I  (unless  party  afforded  work  product  protection  for  support  system.  inccnUve  to  create  it  wiU 
disappear,  leading  to  slower  and  more  protracted  litigation). 

133.  See  UL  at  250  n.57,  211  n.60  (setting  forth  some  economic  arguments  supporting  discovery  of 
litigation  systems). 

136.  TOs  determination  involve*  two  spartte  questions:  whether  there  Is  an  appropriate  production 
medium  and  whether  respondent  should  be  compelled  to  provide  the  information  in  such  a  medium. 

1 37,  Magnetic  Upe  and  disk  are  the  beat  computer- readable  media  because  they  store  large  quantities  of 
mformation  In  a  form  that  provide*  for  quick  and  easy  access.  Paper  tape  and  punch  card  also  art 
computer.readablc  media;  however,  they  are  more  difficult  to  use,  especially  when  large  quantities  of 
information  are  involved.  The  advent  of  optical  character  readers  (OCR),  which  can  read  certain  type*  of 
typed  documents  directly  into  the  computer,  suggests  an  ordinary  document  may  be  a  computer- readable 
medium. 

131  Microfiche  permits  the  storage  of  large  quantities  of  information  in  a  small  amount  of  space  Thua. 
microfiche  may  be  the  appropriate  production  medium  when  large  quantities  of  documents  are  mvolved. 
To  read  microfiche,  an  attorney  needs  a  inicrofk'hc  reader.  These  machine*  are  relaUvely  inexpensive  and 
suufidcnily  compact  to  be  kept  in  the  attorney's  office 


courts. 


D.  PRODUCTION  IN  A  PARTICULAR  MEDIUM 
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court  rather  than  the  parties  must  decide,  is  whether  respondent  should  be 
compelled  to  produce  information  in  the  form  specified  by  the  discovering 

^*RuIe  34,  governing  production  of  document*,"*  suggests  that  t  discovering 

n should  receive  discovery  in  whatever  form  he  desires.  Rule  34  provides 
iscovery  of  documents  and  things,  "including . . .  daU  compilations . . . 
translated,  if  necessary,  by  the  respondent  throu^  detection  devices  into 
reasonably  usable  form.">^  The  Advisory  Committee  Not«  state  that  l^e 
definition  of  "documents"  is  meant  to  reflect  changing  technology.»*>  The 
Committee  observed  that  m  some  instances  the  rde  require  rcsrwudcnt  to 
supply  computerized  information  m  the  form  of  a  prmt-out>«  Although  the 
Advisory  Committee  mentions  only  print-outs,  its  sUtement  may  be  interpre- 
ted as  an  example  of,  rather  a  hmitation  upon  discovery  media.  This 
interpretation  seems  {«rticularly  persuasive  if  the  rules  are  viewed  as 
facilitating  efficient  litigation.*^  j.      •  ^ 

Several  courts  that  have  considered  the  production  medium  issue  have 
concluded  that  a  discovering  party  may  specify  the  form  in  which  he  wishes  to 
receive  the  requested  material.!^  in  Adams  v.  Dan  Rmr  Mills,  inc.,"' for 
example,  the  United  SUtes  District  Court  for  the  Western  District  of  Virpma 
compelled  production  of  computer  cards  and  tapes,  over  defendant  s  objec- 
tion  that  plaintiff  had  already  received  pnnt-out  information.>*<i  The  court, 
recognizing  that  production  of  information  in  a  computer-readable  form 
would  be  less  expensive  and  more  accurate  than  production  m  traditional 
media,  interpreted  rule  34  broadly  to  compel  the  production  of  computer 
cards  and  tapes.**' 

139.  Fed.  R.  Civ.  P.  34. 

140.  Fed.  R.  Civ.  P.  34{t).  „  .  j«  co  r»  im  ^rr 
141  Advisory  Committee  Note*  Accomptnymf  1970  Amendment  to  Ruk  H  48  ER.D.  487,  5Z7 

(1970).  The  Committee  |0«  on  to  »y  thtt  the  rule's  inclutivc  de»cnptioo  of  *  documcnti  ra*k«  it  detf 
that: 

Rule  34  applies  to  dectronic  dsU  compiUtioos  from  which  infonnstion  can  be  obubod  only 
with  the  use  of  detection  devices,  tod  that  when  the  daU  can  m  t  practical  matter  be  made 
usable  by  the  discovcrinf  pwty  only  through  respondcnei  device*  respondent  may  be 
required  to  use  his  device*  to  tranilste  the  daU  into  usable  form. 

^*^U2.  Stt  id.  (respondent  msy  be  required  to  transUte  data  into  usable  fonn). 
Committee  recognized  the  possibility  that  requiring  productum  m  a  particular  ^f^J^^^^^^. 
respondent.  Id.  The  Committee  suted  that  the  court  can  protect  the  respondent  by  issumg  a  rule  26(c) 
order  that  requires  the  discovering  p*rty  to  pay  co*a  Id  j  •  ^.««.;«- 

143.  Rule  1  directs  that  the  rules  should  be  construed  to  secure  the  just,  speedy,  and  mexpcnsive 

determination  of  every  action.  Fed.  R-  Civ-  P-  J-,  .  «  c  i-x-j  x-i^t  nA^wnP^  1910) 
144  5e< /n  ft  Japanese  Elec  Prods.  Antitr^  Litigation,  494  F.Supp.  1257. 1231.  >262  CE.D.  P».  IVW) 
(respondent  must  produce  computer  tape  so  that  requesting  party's  computer  can  effectivdy  "alyie  d*^ 
Ad^3  V.  Dan  Wver  Mills,  Inc..  54  F.R.D.  220.  221  (W.D.  Va.  1972)  (respondent  nuut  pr^^ 
computerized  Upe  and  card  master  file  of  W.2  forms  so  that  discovenng  party  can  prepare  •caintt  and 
^^Te^tSc/ISted  SUtes  v.  Davey.  543  F.2d  996. 999  (2d  Cir.  ""OH^^ti^JPf^^ 
to  compel  production  of  "books,  papers,  records"  includes  computer  tapes;  test  is  whether  record  sheds 
light  on  issues,  not  record's  form). 
145.  54  ER.D.  220  (W.D.  Va.  1972). 

147!      *1  (Advisory  Committee  Notes  suggest  that  r»k  34  authorizes  courts  IP^^^^"!^^ 
computer  cards  or  upcs).  Although  the  Advisory  Committee  mentioned  only  pnut^  ^ 
decided  that  Rule  34       cquaUy  applicable  to  Upes  and  cards.  Id 
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Although  precedent  and  a  common-sense  interpretation  of  the  rules 
provide  a  ready  soluUon  to  computer  production  questions,  courts  stUI 
encounter  diflicuJUes  when  addressmg  such  issues.>«  The  cause  of  the 
oroblem  may  stem  from  the  resistance  of  litigants  whose  interests  are  served 
by  opjxwmg  computer  discovery  motions.  In  order  to  furiher  the  policy  goals 

rule  1,  courts  should  concentrate  on  the  discovery  issues  and  avoid 
becoming  entangled  mtechnical  computer  issues.  By  doing  so,  the  courts  wiU 
be  able  to  make  expeditious  decisions  permitting,  when  appropriate,  the 
production  of  computerized  information  in  whatever  medium  is  proi>Er 

E  ALLOCATING  DISCOVERY  COSTS 

«  SSiii'  ."1°"!  '.'"  P.*rti«i  Of  tilt  costs  of  computer  discovery 

a  essential  to  the  efficient  utihzatiou  of  computer  resources.  Computer 
discovery  necessarily  involves  costs  different  ffom  those  inro  ved  b  the 
discovery  of  manually-maintained  information.  This  note  has  discussed  mw? 
situations  mvolvuig  special  costs:  the  costs  of  duplicating  dau  for  preserva- 
tion,"' computerizing  busmess  records  for  future  diKxjvery  use.'"  and 
producing  discovery  materials  in  a  particular  medium.""  Although  computer 
nsc  to  costs  that  would  not  have  been  incurred  with  other  disciveiy 
methods,  these  costs  usually  are  not  excessive,  especiaUy  when  compared  with 
the  benefits  that  attend  computer  use. 

Id  Oppenheimer  Fund.  Inc.  v.  Sanden»i  a  unjiimous  Supreme  Court,  in 
^J^m  f  It         'H'  .computers  generally  are  not  cost-increasing 

cS'cLf^lf^!t""J??*         "P'r™""'  criticized  the  Second 

Circuit  s  belief  that  petitioner's  use  of  computer  records  increased  the  costs  of 
discovery.iM  "Indeed,"  stated  the  Court,  "one  might  expect  the  reverec  to  be 
tnie,  for  otherwise  computers  would  not  have  gained  such  widespread  use  in 
the  'storing  and  handBng  of  information."""  The  Oppenheimer  Court's 
statements  are  significant  because  they  recognize  the  important  fact  that 
computers  need  not  increase  costs.'« 

/  I**'  ^  "/'P*™**  Elec.  Prod*.  AnUlnul  LitipUon,  494  F.  Supp.  1237,  1239  (ED.  Pi.  1980) 
dSrol^*"*  °'  '^P"'*'  ''^"^ovay  ixue,  court  overtumi  previous  dtcision  doiying 

149.  See  notet  20.32  supra  and  iccompuyioi  tcii  (discuuini  dupliaition  as  mtthod  of  prottctini  data 
from  uleotjona]  or  inadvertanl  dcstniction). 

""i'**  »«»°>P"J*'I  «»•  (diicussini  eoniid<nUons  relevant  lo  whether  court 

•houid  compel  party  to  computeriie  rttordi).  wncinCT«™n 

dJ^in.^h^lJS  W'^*  "Tt^  »cconip«yini  t«t  (discussini  conudenticns  that  should  |u>de  courts 
131  437  US  340*09™) eomputerued  data  in  particular  medium). 

e..Jiunt7„^l!;i,^^^!i!"™^i."*^  Of  information  stored  on  computers  no  mon  expensive  thin 
if  ^"'^J^'^  stored  in  leu  modem  forms).  The  plaintiffs  in  Sandtn  brought  a  class 

defendanu  to  help  compile  a  list  of  the  names  ind  addra«»  of  class  memben  fhwi  records  maintained  by 
OPF""!*"""  Fond.  K  «t  342.  The  plaintiffs  wanted  the  list  in  order  to  comply 
with  the  notice  requiremenU  of  rule  23fcX2).  Id.  wuipi/ 
154.  Id. 

135.  Id.  Vk  court  added  that  the  Second  CSrcuifs  suuestion  that  defendants  should  have  used  ■ 
different  systan  to  roainum  their  records  'iHjrderfedJ  cn  the  frivolous."  Id.  at  362-63.  The  Supreme 

Sj^M^uid^t'  ^3"*^  of  »PI«'«  ^  not  •utte«l«l  what  "different  system"  wis  to  be  used  to 

1 36.  See  abo  LmoATlON  SorronT  Svsmo.  lupro  note  3.  f  1 4.4  -4.43  (discussini  costs  that  attorneys 
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Courts  should  recognize  that  computers  pose  new  and  different  costs,  and 
should  concentrate  on  identifying  the  parUes  who  should  properly  bear  these 
costs  For  example,  a  respondent  who  possesses  a  computer  system  wiU 
encounter  higher-than-normal  cosU  if,  in  order  to  comply  with  a  discovery 
order,  he  must  computerize  materiab  that  he  would  otherwise  store  manual- 
ly.»57  Although  courU  properly  may  require  a  respondent  to  use  his  comput- 
er,»"  they  should  require  that  the  discovering  party,  who  obtains  a  subsUntial 
benefit  from  respondent's  computer,  bear  the  costs  of  creatmg  a  program 
suited  to  meeting  the  discovenng  party's  needs.*" 

Although  the  respondent  generally  pays  the  costs  of  discovery,*"  the 
federal  rules  do  provide  safeguards  to  protect  against  undue  hardships.i« 
Individual  rules  also  specify  when  the  burdens  of  discovery,  including  labor 
costs,*"  should  be  shifted  to,  or  shared  with,  the  requestmg  party.  For 
example,  rule  33  requires  the  respondent  to  bear  the  burden  of  responding  to 
interrogatories,  *«  but  grants  him  the  option  of  producmg  busin«s  records 
when  the  burden  of  ascertaining  answers  from  the  records  is  subsUntiaUy 
similar  for  both  parties.*^  If  a  discovering  party  requests  computer  docu- 
menU,  rule  34  again  requires  the  respondent  to  bear  the  costs.*"  In  this 
instance,  however,  the  court  has  the  power  under  rule  26(c)  to  rcheve  any 
excessive  burden  imposed  by  production  of  computer  materials.*** 

consider  in  (kvcloping  Utiption  support  5y5tem»);  Olson  *  OoodricK  Computtr  Support  Systtmi,  r^ra 
note  8,  At  832  (coit  of  computerized  data  hue  not  greaUy  in  t%cm  of  nunual  system,  etpecwlly  when 
frequent  setrches  for  mforaution  requirwJ).  ,        .     ^  .  ^  a^,  ,^ 

157.  Sit  notes  tod  »ccorap*nyin|  text  (luitctuni  that  party  cm  compel  respondent  to 
computerize  record*  to  further  rule  I  interetts  in  speedy  UtJ|ttioo).  ,^  .  o  ^ 

1 58.  See  notes  36-64  supra  and  accompAnyini  text  (dbcussing  uk  of  Fcdenl  Rules  of  QvU  Procedure 
to  compel  party  to  use  his  computer).  . .  .  *  -.i.  i 

159  The  Supreme  Court  explained  in  Scndtn  that  a  respondent  is  not  juilty  of  bad  fajth  merdy 
because  his  computcnied  mformatioo  is  not  stored  in  the  manner  most  ujcful  to  the  discovennf  party.  437 
U.S.  at  363.  Thus,  the  respondent  should  not  have  to  bear  the  cosU  of  programmmf  the  computer  to 
extiact  this  mfonnation  for  the  discoverini  party.  Sit  id,  u  .l 

160  Rule  26(c)  and  the  Advisory  Committee  Notes  sugfest  Uut  respondent  usuaUy  must  bw  the 
expenses  of  discovery.  See  Fed.  K  Civ.  P.  26(c)  (pcotective  order  protecU  party  from  undue  burden  or 
expense  resultmi  from  compliance  with  discovery  request);  Advisory  Committee  Notes  Accompanyinf 
1970  Amendm«U  to  Rule  33.  41  F.R.D.  417.  525  (1970)  Qn  approprute  caK  court  may  x^mt 
discovenng  party  to  reimburse  respondent).  See  also  C  WWOHT  A  A.  MitXE*.  note  30,  f  2031 
(ilthouth  not  required,  court  may  order  discovering  party  to  pay  expenses). 

161  Sit  Fed.  R.  Ctv.  P.  26(c)  (court  may  iwue  order  to  protect  party  from  oppression  and  imdue 
burden  or  expense);  note  30  supra  (discussing  extent  of  court's  power  under  niJe  26(c)). 

162.  To  some  extent,  burden  is  equivalent  to  cost  Burdens,  however,  are  not  always  easdy  quantifkjl 
For  instance,  if  the  court  compels  respondent  to  devote  his  computer  to  discovery,  the  respondent  may  be 
unable  to  use  the  computer  for  business  ptirposet.  As  a  result,  he  may  fail  behind  in  his  work,  m^e  a  Utc 
dchvery.  and  lose  a  customer  and  commensurate  goodwill.  In  such  a  case,  mstead  of  quantifying  the  cost 
to  respondent,  a  court  might  chooae  not  to  force  respondent  to  use  his  computer. 

163  Sit  Advisory  Committee  Notes  Accompanying  1970  Amendmentt  to  Rule  33,41  F  R^D.  417  525 
(1970)  (rule  26(c)  protective  order  and  rtile  33(c)  shift  burden  to  intenopUng  party  and  thus  unply  that 
respondent  usually  bears  burden).  ^  '    t    •  u 

164.  Sit  id,  at  524  (rule  33(c)  shifts  burden  to  interropting  party  by  forcing  such  party  to  research 
answers  to  mterrogatorie:i  once  records  made  available  by  ropondent). 

165.  Sit  noiC  160  supra  and  accompanying  text  (Advisory  Comiaittee  Notes  and  nile  26(c)  imply  Uut 
respondent  must  bear  expenses  of  discovery). 

166  Fed  R  Ctv.  P.  26(c);  see  Advisory  Committee  Notes  Accompanying  1970  Amendm«U  to  Rule 

34  48  F  R.D  417. 527  (1970)  (courts  have  ample  power  under  rtile  26(c)  to  protect  respondent  from  undue 
burden  or  expense  by  rwtricting  discovery  or  requiring  discovering  party  to  pay  cosu). 
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The  framework  for  cost  distribution  provided  by  the  rules  should  facilitate 
the  maximum  use  of  computers  while  simultaneously  protecting  parties  from 
undue  hardship.  Fof  example,  if  the  respondent  has  existing  programs  that 
arc  capable  of  answenng  a  discove*7  request,  the  cost  to  respondent  probably 
will  be  less  than  if  the  respondent  had  to  cull  through  records  by  hand.  Thus, 
the  respondent  properly  should  bear  discovery  costsJ<^7  jf  the  programs  do  not 
exist,  however,  and  respondent  can  produce  business  records  without  addi- 
tional programmmg,  he  can  exercise  the  rule  33(c)  option  to  produce  business 
recordsJ^t  If  the  respondent's  burden  increases  because  of  the  need  to  create  a 
program  to  facilitate  the  production  of  business  records,  rule  26(c)  will  allow 
the  courts  to  prevent  undue  hardship.'** 

Courts  distribute  costs  in  order-to  equalize  the  relative  burdens  on  the 
parties  Unfortunately,  it  is  difficult  for  a  judge  unfamiliar  with  computer 
technology  0  determine  what  burdens  each  party  bears.  If  a  judge  is  unsure 
about  the  allocation  of  burdens,  he  should  conduct  an  evidentiary  hcarin2  and 
hear  expert  testimony  on  the  subiect.iTo  Experts,  such  as  programmers  and 
computer  analysts,  can  describe  the  process  involved  in  meeting  a  discovery 
request.  Both  sides  may  introduce  testimony,  and  the  court  can  question  the 
experts  on  points  of  disagreement.  After  such  a  hearing  a  judge  will  be  belter 
able  to  determine  v;hich  side  should  bear  discovery  costs. 


Conclusion 


Computers  have  great  potential  for  improving  the  speed  and  accuracy  of 
the  discovery  process.  The  increasing  use  of  computers  by  attorneys  will  force 
the  coum  to  answer  challenging  questions  about  the  application  of  the 
Federal  Rules  of  Civil  Procedure  to  computerized  discovery.  Because  the 
rules  rarely  address  computer  issues  directly,  the  courts  must  take  care  to 
determine  exactly  how  the  rules  apply  in  the  context  of  the  computer 
discovery  process. 

When  applying  the  rules  to  computer  discovery  courts  should  focus  on  the 
discovery  issues  and  avoid  confusing  inquiries  about  how  computers  function. 
Except  in  rare  cases,  the  primary  concern  is  not  what  the  computer  docs,  but 
what  information  a  litigant  seeks  to  discover,  or  what  task  a  litigant  seeks  to 
compel  respondent  to  perform.  With  the  inquiry  thus  focused,  any  questions 
concerning  the  computer's  performance  become  irrelevant. 

167  Rule  33  requires  the  respondent  to  bc»r  coitj.  Stt  note  160  supm  and  iccomptnyun  text 
(demonstrtiini  that  Advisory  Committee  Notes  to  rule  33  imply  that  respondent  usuaily  bean  costs). 

I6S.  See  Fed.  R.  Qv.  P.  33(c)  (respondent  may  produce  business  recorxis  rather  than  answer 
interroiatones  if  burden  of  formuUtinf  answer  substantially  same  for  respondent  and  discovennf  party); 
nota  32.57  supra  and  accompanyinf  text  (discussinf  use  of  rule  33(c)  "substantialjy  similar"  test  when 
dccidmi  whether  respondent  must  perfofro  computer  analysis  of  his  records). 

169  Stt  Fed.  R.  Civ,  P.  26(c)  (court  may  make  any  order  that  justice  requires  to  protect  party  from 
undue  burden  or  expense). 

1 70  At  least  one  court  has  recofnired  the  value  of  holdlni  evidentiary  hcannp  with  expert  testimony 
(0  resolve  computer  issues.  In  Dunn  v.  Midwestern  Indem..  tt  F.R.D.  191  (S.D.  Ohio  1910).  the  plaintiffs 
sou|?)t  to  discover  defendani*s  computer  capabiUlies  to  determine  whether  the  defendant's  computer  was 
proframmed  in  a  way  that  fostered  racial  discrimination.  !d.  at  193.  Faced  with  the  defendant's  contention 
(hat  compliance  with  plaintiffs  request  would  be  unduly  burdensome,  the  court  ordered  *  hcannf  to 
determine  whether  compliance  would  be  •*merely  time  consuminf  and  labonous,  or . . .  impossible."  W.  at 


ERIC 


538 


606 


1494  The  Georgetown  Law  Journal       [Vol.  69:1465 


Finally,  courts  should  not  hcsiutc  to  use  their  broad  powers  to  corapd 
discovery  and  to  distribute  costs  cauitably.  The  value  of  computers  lies  in 
maximization  of  their  vast  potential.  If  utilization  of  one  party  s  computer 
benefits  another  party,  the  benefited  party  may  properly  bear  the  costs  of 
computer  use. 

Barry  Evan  Friedman 


ERIC 


539 


607 


Outside 
the 
Courts 

»y  Earl  Johnson.  Jr ,  Valew  Kantor, 
and  EUuibiih  Schwam 

CcfMussiontd  by  the  fiajional  Center  b<' 
(ouse  oftU  irowint  interest  in  dispute 
reu>iuiion  by  tnethods  ouuidt  the  formal 
jvJKtal  system,  Outtute  the  Courts.  A 
Survey  of  Altemuivcs  lo  Civil  Uiigatwa 
ietenbes  important  alter  natives  to  the 
diipuif  resolution  tasks  presently  assifnrd 
4lnou  exclusively  to  the  courts  This  ex- 
cerpt from  the  recently  released  publico- 
presents  important  Considerations  for 
ifus  method  of  judicial  reform 


Dunni  most  of  America's  hutory  its 
citizens  have  turned  to  the  couiu  for  reso. 
futioQ  of  civjj  disputes  that  cjtnooc  be  settJcd 
voIuntinJy,  Each  year  millions  of  new 
cases  arc  filed'  and  scores  of  new  judges 
are  hired  to  help  decide  these  cases.' 

In  recent  decader  however,  ihere  has 
developed  a  rapidly  accekratini  trend  to 
remove  many  controversies  from  the  for- 
mal judicial  system  and  to  simplify  some 
of  those  thai  remaiR  This  tendency  can  be 
delected  in  many  unconnected  initiatives. 
Pennsylvania  and  New  York  have  inaufu- 
rated  compulsory  arbitration  for  all  claims 
up  to  a  few  thousand  dollars  SeveralsUtes 
have  enacted  no-fault  automobile compcn- 
tatJOQ,  makmf  htiption  unnecessary  in 
roost  car  accidenu  Other  jurisdictions 
have  mstituted  settlement  procedures  for 
modest  estates  which  bypass  the  for- 
maltti^  of  probate  court. 

Because  these  measures  sprini  from  a 
hodsepodfe  of  motives  and  utilize  com- 
pletely different  approaches,  it  is  difficult 
to  characterize  them  as  a  unified  move- 
ment. Still,  the  feneral  driA  cannot  be  de* 
nied.  This  report  examines  the  trend  and  its 
potential  applications. 

A  PREUMINARY  DEHNmON 

Judicial  reform  has  Ion/  preoccupied 
judje*  and  lawyers  concerned  about  the 
quality  and  speed  of  justice  dispensed  in 
the  courts.  Prescriptions  have  ranged  from 
improved  methods  of  seJecttnj  judje*  to 
computerized  rccordkeepini  ia  the  clerk'* 
office.  The  full  panoply  of  remedies  can- 
not be  catalof  ued  here.  Rather,  this  leport 
concentrates  on  the  diversion  of  certain 
disputes  and  issues  entirely  out  of  the 
courtt.  It  b  confined  to  the  diversion  of 
civil  controversies  and  issues  in  civil  case$ 
to  the  exclusion  of  criminal  prosecutions. 
The  traditional  notion  of  divenion,  if  a 
concept  10  younf  can  aspire  to  pouess 
tradition,  connotes  a  transfer  of  disputes 
from  the  rtfular  courts  to  some  alternative 
forum:  an  administntive  tribunal,  an  arbi- 


trator, a  roediuitoa  panel.  This  report 
proposes  a  broader  defmition  which  em. 
braces  both  the  removal  of  entire  disputes 
or  certain  important  issues  implicated  in 
such  disputes  as  well  as  the  transplanta- 
lion  of  such  disputes  from  more  formal  to 
less  formal  forums.  Consistent  with  this 
definition  are  measures  such  as  no*  fault 
automobile  compensation,  which  entirely 
elimuutes  the  neccss:ty  of  dccidinf  certain 
controversies  that  otherwise  must  be  re- 
solved  in  the  couru,  and  no- fault  divorce, 
which  effectively  eluninates  the  need  to 
decide  time- con tumini  issues  (such  as 
cruelty,  adultery,  or  other  misconduct  of  a 
spouse)  even  thoujh  the  dispute  itself  md 
any  rcraainini  issue*  arc  adjudicated  in  the 
courts.  But  before  we  anemp(  to  present  a 
comprehensive  and  systematic  scheme  of 
diversion  aJtenutives,  it  is  useful  to  con- 
sider the  purposes  served  by  diversion. 

THE  COALS  OF  DIVERSION 

Three  distinct  motives  exist  for  divert- 
ins  civil  controversies  and  issues  away 
from  the  resular  courts.  The  first  is  to 
avoid  delay  and  thereby  speed  resolution 
of  disputes,  the  second  it  to  leducc  cost 
and  thereby  encouraie  access  to  a  broader 
rante  of  disputes,  and  the  third  is  to  in- 
crease  expertise  and  thereby  make  possible 
more  precise  decisions  in  certain  disputes. 

The  underlying  goals  of 
diversion  are  seldom 
articulated  and  finequently 
conftised, 

Uafortunaiely.  the  underlyini  foals  of 
divenion  are  seldom  articulated  and  fre- 
<iuently  confused.  It  is  not  uncommon  to 
find  a  reform  is  desifned  to  *«ve  one  pur- 
pose but  judfed  on  bow  well  it  serves 
mother. 

Because  of  the  crucial  nexus  between 
toal  and  design,  purpose  and  evaluation ,  it 


Reproduced  with  the  permiMion  of  tht  copyn«ht  holder  from  St«t«  Court  Journal,  v.  1,  epnng  1977;  3-5, 34.37. 
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IS  MMMthwhUe  to  explore  these  thrte  mo* 
tivcs  for  diveniflf  cases  from  the  regular 
courts  Dunnf  the  course  of  thu  discus* 
s)oo  we  extmmc  divcrsioa  in  context  with 
other  means  of  accomphshuif  each  goal 

Sp«edy  Juslkc: 

Tlie  ReducUo*  of  BKklof  ta4  Deiay 

Most  afitatiofl  for  removing  disputes 
'rom  the  re|ular  couiu  arues  out  c  dis* 
satisfaction  over  the  caseloads  which 
overwhelm  the  natioo's  judicianes  The 
alaiminf  statistical  evidence  of  backlog 
and  delay  cannot  be  denied.  In  many  juris- 
dKtions  a  typical  civil  case  may  require 
four  years  to  come  to  trial;'  the  national 
average  is  twenty-ooc  months  *  As  acoo> 
sequence,  many  injured  persons  abaxtdon 
their  claims  entirely  or  accept  inadequate 
settlements.  Even  those  able  lu  waitou*  the 
dcJay  may  lose  respect  for  the  judicial  sys- 
tem 


The  high  cost  of  litigation 
irritates  many  and 
constitutes  a  toUl  bar 
for  some. 


Diversion  to  nonjudicial  forums  is  one 
possible  remedy  for  court  overload, 
backlog  and  delay  Another  obvious  solu- 
tion is  to  increase  the  number  of  judges  and 
enlarge  the  investment  m  the  regular  judi- 
cial system.*  With  more  courtrooms  avail- 
able to  adjudicate  the  same  quantity  of 
dt  sputes.  the  caseload  of  eac  h  judge  would 
fall  Theoretically,  a  sufficient  increase  m 
judicial  resources  would  reduce  individual 
caseloads,  eliminate  backlogs  and  enable 
decision  of  ca<es  as  quickly  as  the  parties 
are  ready  However,  calculating  the 
number  of  new  judges  required  to  reach 
that  nirvina  is  no  simple  matter,  and 
neither  is  pci^uadmg  legislatures  to  enact 
such  dramatic  uKreases  in  judKial  appro 
pnatxms,  Pitdictmg  the  scale  of  die  neces- 

4 


tuy  tnvestroent  is  coraplicaied  by  the  ns 
mg  trend  of  court  filmgs.  and  there  is  no 
way  to  forecast  the  size  of  the  inchoate 
caseload— the  thousands  or  millions  of 
claims  that  presently  remain  unfiled  be- 
cause  justice  appears  so  low  that  it  is  not 
only  denied  but  ignored.  Thus,  abolition  of 
backlog  and  delay  probably  would  induce 
a  sharp  upturn  in  new  cases,  asserted  by 
people  who  for  the  first  tune  saw  the  courts 
as  an  effective  recourse  Presumably  the 
trend  could  c<mtinue  until  a  new  cquilib* 
rium  between  delay  and  demand  was 
reached 

Thu  scenano  suggests  that  uicreasmg 
investments  in  the  regular  courts,  no  mat- 
ter how  imposmg.  can  never  totally  elimi- 
nate delay  Nevertheless,  so  long  as 
speedier  jusiKe  remains  the  sole  purpose 
of  reform,  mote  judges  and  more  wurt- 
rooms  will  n^tigate  the  problem  gremly 

A  second  and  nearly  opposite  policy  op- 
tion IS  to  attack  delay  by  reducing  caseload 
demand  rather  than  by  enlarging  the  sup- 
ply of  judicial  resources.  In  the  extreme,  a 
government  migh;  declare  a  moratonum 
Oft  new  filings  or  erect  new  pennanent 
btmcn.  financial  or  otherwise,  to  dis- 
courage people  with  grievances  from  seek- 
ing relief  m  the  courtt.'  In  practice  thxse 
crude  forms  seldom  are  invoked.  SliII. 
many  judges  are  extremely  sensitive  to  the 
caseload  factor  and  resist  any  dtminuh* 
mcnt  of  exulmg  barriers  to  Itligatton.  such 
as  court  costs  and  lawyer  fees  ' 

Diversion,  as  traditionally  conceived,  is 
a  policy  alternative  about  halfway  between 
mcreasmg  judicial  resources  and  reducmg 
caseload  demand.  It  channels  some  of  the 
demand  currently  placed  on  courts  into 
other  forums.  However — and  thu  consid> 
eration  is  frequently  ignored— the  alterna- 
tive tribunal  seldom  iswst- free.  Diversion 
usually  entails  an  increase  m  the  nation's 
mvestment  m  dispute  resolution  as  well  as 
a  decrease  to  judicial  caseloads.  More- 
over, unless  the  chosen  nonjudicial  forum 
IS  less  expensive  than  the  couru.  society 
Will  not  experience  a  net  economic  gain. 


and  diversion  can  become  the  rquivaleot 
of  hinng  new  judges  and  erecting  more 
c<Hirthouses 


Increasing  investments  in 
the  regular  courts  may  never 
toUlly  eliminate  delay. 


The  other  forms  of  diversion.  whKh  en- 
compass reforms  that  ettmmate  entirely 
certam  usuei  and  disputes  currently  oc- 
cupying the  courts,  are  virtually  costless 
To  the  extent  these  refomis  succeed  there 
IS  a  net  reduction  m  the  court's  caseload, 
backlog  and  delay  without  offsetting  ex- 
penses incviTcd  by  alternative  tnbuaals 

AccesalMe  Jiutkc: 

The  ReductloD  of  Utlgatkm  Coft 

Litigation  m  the  regular  courts  isexpen^ 
sive  for  both  taxpayers  and  litigants  The 
government  must  pay  judges  and  other 
coixt  personnel  and  erxt  and  nuintaui 
courthouses  Yet  the  cosu  borne  by  plain- 
tiffs  and  defendants  typically  exceed  the 
public's  burden.  Legal  fees  probably  ac- 
count for  most  of  the  litigants'  tab  But 
there  are  other  sizable  items:  paymenu  to 
stenographers  for  transcripts  of  deposi- 
tions and  trial  proceedings,  fees  to  be  pcid 
jurors  for  their  services,  even  ceruin 
charges  that  courts  impose  on  litiganu  to 
defray  the  judiciary's  expenses 

The  high  cost  of  litigation  thfougb  the 
courts  irritates  many  litiganu.  but  for  some 
it  constitutes  a  total  bar  to  the  judicial 
process  Ko  matter  bow  meritorious  the 
claim  or  how  worthy  the  defense,  a  low 
income  person  (as  well  as  many  to  the 
middle  classes)  is  unable  <o  afford  to  liti- 
gate most  cases  Even  the  afnu*ot  will  fuid 
the  courts  uneconomic  unless  the  amounts 
to  dispute  exceed  their  investments  in  legal 
fees  and  other  court  expenses  by  a  substan- 
ual  margm  *  Otherwise,  they  can  win  ifl 
the  courtroom  yet  lose  in  the  pocketbook 
Statt  Court  Jaumd 


ERIC 


591 


609 


AS  mijht  be  antfcipaicd.  pressures  for 
4i\cn»n  (end  to  intensify  in  two  cir- 
igjmJUflces  when  oneofiheputics  licks 
the  nx>A^  to  iiiord  the  expense  of  court 
f'ti^Eit'Oft  and  when  the  *mount  in  dispute 
»s  >Asi>ff2Cien(  (0 justify  any  liOjant  beannf 
tfui  expense  fa  either  c*se.  disputants 
find  the  «owi$  inaccessible  Unless  soinc 
corrective  action  »  taken  the  dispute  will 
ff*  imrcsoJved  or  be  decided  without  the 
pa.t'Cipatton  of  one  of  the  iiti|ants 

Al  «he  outset  it  should  be  observed  that 
meatores  j*hich  speed  justice  do  not 
Mces^rt!>  mae  »t  less  expensive  or  luorc 
•»aiTaMe  Thus  even  though  a  larjer  in- 
tn  the  judiciary -^more  judges 
afid  cowtfooms—can  be  expected  to  re- 
dj^  e  delay  this  m  no  way  tnms  the  cost  of 
dccjdioj:  eKh  individual  dispute  m  the 
CAviw  either  for  the  jovemment  or  the 
UufiMi  The  system  remajins  inaccessible 
Jv  *  ijgnificant  segment  of  the  popuiKe 
and  in  ma;of  categories  of  disputes  The 
pilK-y  offion  i,f  erectMif  banieft  to  dis 
ctHrfjge  Ihe  filing*  of  new  case*  i?  the 
intithesis  of  greater  accessibility  It 
solves"  the  problem  of  delay  by  sunply 
<losii>g  the  courthouse  door  to  still  more 
people  and  more  grievances 

Three  fgndamentjl  approaches  may 
eljmiaaie  expense  as  an  obstacle  to  pros 
P««*ve  libgants  One  is  diversion  of  dis> 
pwtes  to  tower  cost  fonims  Another  is 
f»ocodwal  reform  to  reduce  the  cost  of 
ad;<Aiicating  cases  in  the  regular  courts 
The  th«d  IS  goveiwner,t  subsidy  of  hti- 
giffss  unaWe  to  bear  the  full  burden  of  the 
fcmal  judicial  process-rather  than  af^ 
fofd.ng  f.tigants  a  less  costly  means  of 
»$$en»fl|  their  nghts.  govemment  merely 
«b«>rt>s  the  expense  of  those  unable  to  pay 
fi^*r  own  way  m  the  rcgolar  courts,  and 
c*>st  w  no  longer  a  bamer  for  the  ajsistcd 
partKs 

SubiKjy  n  the  practical  effect  of  legal 
•^ijni  tn  forma  paupfru,  remedies  that 
10  back  to  the  middle  ages  •  Of  course,  the 
^fitted  Slates  is  a  long  way  from  implc 
"ncfit^l  this  option  in  any  comprehensive 


sense  Eighty  or  90  percent  of  low  income 
litigants  are  still  left  to  fend  for  them- 
selv^  In  addition,  the  underfying  pnn- 
cip«  »*ould  have  to  be  extend&j  far  be- 
yond these  present  manifestatioris  if  it 
were  to  respond  to  the  dilemma  of  the 
well  to-do  person  implicated  in  a  dispute 
over  a  s»m  insufficient  to  warrant  recourse 
to  costly  fwums  like  the  courts  Govem- 
ment Subsidies  >*ouId  have  to  be  available 
urespective  of  means  to  any  party  desinng 
to  prosecute  or  defend  most  claims  It  is 
doubtful  that  many  legislatures  would 
choose  this  course  of  action  over  the  alter- 
native of  somehow  curuiling  the  cost  of 
litigating  such  matters 

Diversion  to  low-cost  forums  md 
Simplification  of  judicial  pnxedures.  on 
the  other  hand,  share  a  common  theme 
they  seek  to  make  justice  more  accessible 
by  making  it  less  expensive  Indeed,  in 
theory  it  should  be  feasible  to  modify  the 
courts  enough  to  become  as  inexpensive  as 
alnwsi  any  imaginable  altemative  fonini. 
The  methods  of  ameliorating  costs  arc  the 
same  eliminate  advocates  (and  the  need 
for  advocates),  or  at  least  substitute  a 
lower  cost  version  for  the  highly  educated, 
high  priced  lawyers  who  presently  enjoy  a 
monopoly  m  less  significant  matters  as 
well  as  the  grandest  cause,  simplify  the 
pfcscnution  of  facts  and  the  ascertainment 
of  the  law,  possibly  place  more  reliance  on 
the  weighting  of  equities  than  on  the  loca- 
lK>n  of  obscure  precedents 

The  list  IS  developed  in  more  detail  in 
the  report  *'  At  this  point  it  is  sufficient  to 
observe  a  natural  reluctance  to  drastically 
alter  the  mAchinery  of  the  regular  courts 
Thus,  much  of  what  is  theoretically  possi* 
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bJe  for  the  courts  apparently  is  more  easily 
implemented  in  a  forum  bearing  a  less  trad* 
itional  and  unposmg  tume. 

Expert  Justice:  Tbe  Enhaoctment, 
of  Knowledge  and  Prtcisloa 

So(ie  disputes  submined  to  the  courts 
arc  extraordinarily  complex  and  technical 
•Merely  comprehending  the  issues  may  re- 
quire detailed  knowledge  of  highly 
specialized  fields,  chemistry,  nuclear 
physics,  the  economic^  of  energy  produc- 
tion Judges,  although  learned  m  the  law 
and  expenenced  in  problem  solving.  $ei. 
dom  possess  the  necessary  technical 
background  As  a  result,  there  is  a  ten- 
dency to  divert  such  controversies  to  non- 
judicial tribunals  composed  of  experu  in 
the  subject  matter  mvoKed 

Examples  of  diversion  prompted  by 
technical  complexity  arc  legion  Not 
frequently  htigants  voluntarily  submit  in* 
dividual  cases  to  arbitration  panels  made 
up  of  leading  scientists,  economists,  or 
other  relevant  experts  Permanent  boards 
have  been  formed  to  hear  mantime  cases, 
disputes  overstock  exchange  transactions, 
international  borders,  navigation,  and  air 
traffic  nghts. 

There  is  a  salient  difference  between 
this  use  of  diversion  and  the  earlier  pur< 
poses.  OrJinanly  k  matten  httle  whether 
Lhtf  expert  tnbunals  arc  more  expensive 
than  the  courts  The  aim  is  greater  prcci- 
sion  in  the  decision-making  process.  If  that 
comes  only  at  a  premium,  what  is  at  stake 
usually  justifies  the  investment.  In  con* 
trast,  diversion  seldom  makes  sense  as  a 
means  of  expediting  justice  or  rendenng  it 
a>ntinufd  on  pagt  34 
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Outside  the  CowU  con/J 
more  accetsible  unless  the  cost  of  resolv- 
tng  controvenies  is  reduced.  Althoufh 
lieater  ptecbio«  is  t  significant  function 
of  divcrtion  in  limiied  cuefories  of  esses. 
It  u  not  »s  pervuivc  or  criJicd  »s  the  fosls 
of  »ccessiblc  and  speedy  justice-  Con- 
sequently, it  b  not  featured  in  this  report. 

flUNCIPAL  FORUMS 
OF  MVERSION 

The  sevenl  fods  of  speedy,  KcessiMc, 
and  piecbc  justice,  alone  or  in  combtna* 
two,  have  powered  a  variety  of  reforms 
and  experiinenls  thai  fit  our  earlier  general 
definition  of  dviJ  divenkm.  Subsequent 
chapters  of  this  report  dcicribe  and  ap- 
praise actual  cpcratins  examples  of  many 
reform!  and  experirocnis.  But  for  now,  wc 
merely  present  an  outline  of  the  diverse 
approaches. 

At  the  outset  there  appear  to  be  three 
fundamental  methods  of  diverting  entire 
disputes  Of  ipecJfic  bsues  from  the  regulsf 
courts: 

(1)  measures  that  make  it  unfscccssary 
to  invoke  dbpute  rtsolutiog  machmery  in 
order  to  afford  relief; 

(2)  measures  that  render  It  unnecessary 
to  decide  certain  complex,  time- 
consuming  issues  in  order  u>  afford  relief; 
and, 

(3)  measures  that  trtnsplant  the  d^if^rte 
ind  alt  underlying  Issues  to  another  fonim 
capable  of  deciding  with  more  speed,  at 
less  cost,  or  with  greater  precbion. 

MeMVtf  Obvlatlnf  the  H*td 
to  1UmIt«  «  Obpirtc 

In  virtually  all  disputes  in  the  couru, 
one  party  is  seeking  something  from 
another:  compensation  for  injuries  sus- 
tained in  an  automobile  accident,  recovery 
of  a  past-doc  debt,  repair  of  a  new  televi- 
sion set  purchased  under  a  maintenance 
fuvantee.  removal  of  a  tenant  from  the 
landlord'*  rented  premUes,  or  bsusnce  of 
a  welfare  check  being  withheld  by  a  gov. 
emment  administrator.  Such  disputes 


eventually  reach  the  courts  only  if  and 
when  the  seeking  party"  b  unable  to  gain 
the  desired  result  without  the  assistance  of 
a  judicial  order,  a  sheriff,  or  the  other 
powers  of  compulsioo  tnooopoljied  by  the 
sute. 


Oiversioii  seeks  to  make 
Justice  more  accessible  by 
making  It  lest  expensive. 


The  most  direct  means  of  diverting  dis- 
putes from  the  couru  b  simply  to  give  the 
seeking  parties  what  they  want  before  they 
deem  it  necessary  to  invoke  the  cocrci^ 
power  of  the  judiciary.  TbU  does  not 
necessarily  mean  that  the  seeker  roust  ob- 
tain the  objective  at  the  expense  of  the 
opposing  party.  The  essential  element  b  to 
achieve  the  end  without  recourse  to  the 
courts. 

No-fault  automobile  compensation  b  a 
type  of  civil  divenion  in  which  the  |riev« 
ant  b  awarded  a  remedy  without  fixing 
responsibility  on  Ac  party  who  caused  the 
injury.  Instead  of  looking  to  the  other 
driver  for  damage*-a  process  that  usually 
iKCcssiUtes  litigatioo— the  injured  party 
colie'*?  from  an  insurance  pool  to  which 
he  ha*  contributed  pursuant  to  a  contract 
granting  relief  irrespective  of  who  wu  at 
fauh.  Consequently,  intervention  by  Ac 
court  U  usually  unneccssKy  and  the  caiirc 
dispute  is  diverted  from  the  judicial 
arena."  SimUaily,  probate  reforms  fos- 
tered by  the  Uniform  Probate  Code  have 
recogniied  that  there  b  no  need  to  resort  10 
the  court  unless  Aerc  U  in  actuality  some 
dbpute  between  parties.  Uus  estates  may 
be  adminbtered  informally  and  indepen- 
dently of  the  court  unless  the  representa- 
Uve  or  so  interested  party  feeU  the  need  to 
invoke  the  court's  aid  on  a  certain  bsue.' 

MeMum  Oblvattot 
to  Decide  Certain  taaea 
Once  a  party  seeking  relief  is  compelled 
SuutCoitrtJotiniti 
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to  aiw  the  courts,  the  length  and  cojl  of 
his  ht?|*tion  will  depend  upon  the  number 
Md  complexity  of  the  f»ctt  he  mwl  prove. 
SoiDe  kfiiUtkn  hits  been  enacted  to  re- 
duce the  number  or  complexity  of  the  is- 
wei  ihn  must  be  decided  by  the  court  in 
ocdef  19  frant  relief.  The  judicial  proceed- 
ing thus  becoroei  briefer,  the  co«t  to  both 
lovCTTuncnt  and  the  parties  lower,  anl  the 
rencdy  speedier  and  more  accewiWe  for 
Ae  moviflf  party, 

Amoof  early  examples  of  this  partial 
djvmioo  are  the  special  landlord-tenant 
pT)cccdtntsenactedintnanyjurt£dictioos. 
Tocxpediie  rent  collccijons  for  landlords, 
these  statutes  tyj^Iy  create  a  separate 
cowl  empowered  to  hear  eviction  cases. 
I'niike  other  courts,  LVse  tribunals  tn 
ttnpowcrtd  to  consider  only  a  few  of  the 
wues  that  may  be  Implicated  in  a  |ivea 
todiord-ienanl  dispute,  principally  the 
qo«tk>n  of  whether  the  tenant  has  paid  his 
rent  when  due.  Many  of  the  defenses  a 
«ount  might  possess  or  other  complicaiini 
ttjoes  air  irrelevant  in  landlord-tenant 
court  The  landkxd  is  entitled  to  his  relief 
*«hout  any  decision  on  these  qucstiotjs.  If 
*<y  are  to  be  raised,  it  must  be  in  a  sepa< 
nie  proceedmi  in  the  ordinary  cwStt.  In 
the  meantime,  the  landlord  must  be  paid  or 
tf«  state  wiU  execute  m  eviction  on  his 
behalf. 


Access  to  tbe  courts  it 
i^ujdty  distributed,  uid 
tbe  results  are  likely  to  be 
inequitable. 


tandJofd-tenant  proceedin|s  tllusirate 
<J«|crs  inherent  in  any  reform  which 
wvcru  certain  issues  as  a  means  of  speed- 
»l  iwke  !a  the  courts,  Unleu  eiwfuUy 
"»c«jved,  the  diversion  may  discriminate 
»»«rfy  iSainii  one  class  of  ItUfanU,  In 
•fject  deoyini  them  the  opportunity  to 
n«<  issues  which  might  be  helpful  to 
As  a  result,  access  to  the  courts  is 


unequally  distnbuted.  and  the  resulu  are 
likely  to  be  iocquitaWc.  Landlords  are  of- 
feted  ready  access  to  a  speedy  procedure 
dispcnsini  inexpensive  relief.  The  tenant, 
in  order  raise  valid  defenses,  is  relegated 
to  the  cumbersome,  often  i«t>hibitivcly 
expensive  alternative  of  full-scale  litiga- 
tion in  the  ordinary  courts.'* 

Kecently,  a  more  equitable  example  of 
partial  divenioo  has  cofne  to  the  fore,  era- 
bodied  in  the  so-called  "no-fault"  di- 
vorce. In  states  enacting  this  reform,  do 
longer  mu:t  a  husband  or  wife  ^o  to  the 
trouble  and  expense  of  esublishing  com- 
plex facts  about  the  other's  conduct.  No 
longer  must  the  courts  espend  their  lime 
and  resources  oo  lengdiy  hearings  on  those 
^•cts.  A  moment's  testimony  about  ir- 
reconcilable differences  justifies  the 
court's  granting  a  divorce. 

McaMTts  WUck  TraaaplMt 

In  millions  of  cases  each  year  there  sim- 
ply is  no  reasonable  possibility  of  a  remedy 
'm  the  absence  of  some  intervention  by  a 
dispute  resolving  fonim,  and  many  of 
those  disputes  require  some  decision  about 
relatively  complex  issues.  Yet  if  speed  or 
cost-reductwo  ii  at  a  premium,  it  may  be 
feasible  to  channel  sone  controversies 
away  from  the  regular  couru  to  another 
tnbunal  better  stilted  to  the  task.  In  the 
past,  this  ordinarily  has  meant  divcnion  to 
small  claims  courtt  or  administrative  tri- 
bunals ikot  unlike  the  regulv  couru  in  their 
operation  and  effect.  However,  more  and 
more  disputes  are  now  being  shifted  to 
arbitration  or  informal  tribunals  utilizing 
noocoercive  techniques. 

Arbitration"  is  an  ancient  concept,  in 
some  jurisdtctioas  predating  the  formal  ju- 
dicial system.  The  term  now  embraces  an 
amorphous  collection  of  dispute  rcsoluttoo 
techniques.  Some  art  difTicult  to  distin* 
guish  from  full-scale  court  proceedings 
•od  others  demonstrate  the  informality, 
simplicity  and  oonlegalistic  aura  of  a  fam- 
ily conference.  If  there  is  a  conunon  ele- 
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meat  in  these  roechanUmi,  it  U  thalthe 
dectSKWRuken  arc  nol  jovenuncni  ea»« 
ployees  like  judfes  or  adminUuibvc  ht«r- 
at  officer*.  Rather,  they  ut  private  citi- 
zens selected  by  the  pMtics  of  tbosen  oa  t 
random  basis  from  lists  of  those  deemed 
capable  of  maktat  knowledgeable  judg- 
nvents. 

Traditionally,  disputes  have  been  di- 
verted  to  arbitrators  because  the  partiea 
voluntarily  chose  ihit  fofum  after  the  con- 
troversy arose  or  because  they  had  con- 
tracted to  use  aibitratioa  to  resolve  futu2:c 
disputes  between  them.  However,  chiefly 
for  reasons  of  judicial  economy,  some 
sutes  have  begun  to  nundaie  that  ceruin 
disputes  be  diverted  to  an  arbitration  sys- 
tem, generally  operating  under  court 
supervision.  Elsewhere,  courts  strongly 
encourage,  without  insisting,  that  disputes 
be  submitted  to  such  court-annexed  arbi- 
traijon. 


Th«  most  rapidly  expanding 
type  of  civil  diversion  is  ttie 
noncoercive  forum. 


The  most  rapidly  expanding  type  of  civil 
diversioa  i»  the  noncoercive  forum.  Om- 
budsman officers,  media  "hot  lines,"  and 
consumer  complaint  centers  such  aa  the 
Better  Business  Bureaus**  may  be  spon- 
sored by  different  organiiationi  with  un. 
connected,  even  conflicting  motivattoni 
but  with  similar  suted  goals  and  general 
techniques.  Each  of  Aese  institutions  pur- 
ports to  seek  relief  for  aggrieved  parties, 
And  each  pursues  that  relief  through  infor- 
mal pressures  exerted  on  the  individual, 
government  agency,  or  business  responsi- 
ble for  the  grievance.  In  these  ocgotia- 
lions,  a  media  hot  line  wieWs  the  threat  of 
publicity  on  television  or  In  a  newspaper 
columns  A  government  ombudsman  can 
file  confidential  reports  about  bureaucratic 
errors  with  the  legislature,  or,  if  that  U 
ineffective,  expose  a  recalcitrant  adminis* 


traior  ta  public  stalemcats.  If  they  chooie. 
Better  Business  Bureaus  can  cocrgire  to- 
cial  pressures  within  the  commercial 
community,  in  its  extreme  a  virtual 
blacklist  if  an  enterprise  refuses  to  coro- 
pen  sale  customen. 

The  e  fficac  y  of  this  approach  obvKml; 
depends  upon  the  true  weight  of  the  «^ai!< 
able  sanctions  and  the  Institution's  »iU' 
Ingneu  to  deploy  them.  But  when  this 
ipproach  is  successful,  a  dispute  «h^h 
might  have  reached  the  courts  is  retol^ed 
and  the  stralnonjudKtal  resources  reduced 
accordingly. 

SCOPE  OF  THE  REPORT 

Not  all  the  specific  measures  mcntwoeJ 
in  this  excerpt  are  explored  in  detail  in  the 
complete  report.  Most  are  touched  upo«, 
but  only  a  select  few  are  scrutiniicd 
closely.  In  general,  an  attempt  was  nwJc 
to  choose  recent,  well  financed  examplci 
of  each  basic  diversion  approKh  owlmcJ 
ibove.  "Hie  selection  also  was  inHiK^ed 
by  the  a\  Jlability  of  substantial  data.  The 
resources  and  lime  constraints  of  this  fror- 
cct  did  D0<  permit  collection  of  raw  juiiv 
tics,  administration  of  standard  intenK* 
questionnaires,  or  any  other  techniques  »rf 
empirical  research.  Accordingly,  the  au- 
thors were  compelled  to  rely  upon  exmi*| 
daU  and  analyses.  In  some  instances,  l^e« 
were  supplemented  by  personal  intenie** 
with  key  participants  and  obseneis- 
lawyers,  jwJget.  aibitrators,  and  pfrfes- 

SOTS. 

Chapter  Two  of  the  complete  text  s*- 
veys  the  possibiliws  of  affocdfag  reUf 
without  affixing  responsibility  ot  3*> 
other  person  or  institution.  The  focvs  is<» 
no-fault  autornobile  compensation. 

Chapter  Three  ouUines  the  kind  of  tt- 
focmeniMIogindividualstodispense*!* 
court  supcrviskm  in  cases  where  ihctt  is 
KtuaUy  no  dispute.  Probate  reform  pro- 
videsthefocus;theconceptofif.depeiJ>«» 
administration  constitutes  the  heart  of  tx 
discussion. 
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Chapter  Four  d»icu*ses  the  simphfic*- 
tion  of  the  subsianlive  jssues  that  must  be 
doCKidd  before  the  *ute  wiU  invoke  m 
ioer^ive  power  to  compel  itljef  (or  elect  to 
deny  itlieO  Most  of  the  dj«u$$ion  fo- 
cuses on  no-fault  divorce,  the  most  jiimfi 
cant  recent  mantfestaiion  of  this  approach 
Chapter  Five  treats  the  diversion  of  dis- 
putes, with  all  their  compIe»«tJe$,  to  titer- 
native  tribunals  possessing  coercive 
powef.  yet  presumably  either  more  ex 
peJitK>us  Of  less  costly  In  this  mslance 
aibitratjon  m  ii»  maji>  forms  occupies  the 
center  state 

C1)ap<er  Si*  deals  with  mformaJ  altcma' 
tive  tribunals  thai  supply  relief  through 
noncoercive  measures  which  nvotivatc  the 
responsible  individual  or  tnsittuiion  to  fur- 
nish  thii  relief  The  examples  chosen  for 
examination  include  {ovenunental  om- 
budsmen and  media  operated  consumer 
complaint  centen 

Chapter  Seven  reiumi  to  some  of  the 
theme*  and  issues  introduced  in  ihis  over, 
view  Wiihthc$pec)ricsdi{esicditmaybe 
feasible  to  spell  out  several  hypotheses,  if 
not  conclusions,  about  Jhc  potential  utility 
of  various  diverSK>n  iltematives.  In  Chap, 
ler  Seven  we  also  seek  to  unearth  some 
proposals,  not  yet  the  subject  of  ex- 
perimentation anywhere,  v^hich  mijht  im- 
plement the  same  basic  theoretical  ap. 
proaches  □ 


NOTES 

'{fl  Che  tuu  or  Cklfronti  tkm  t  229  U9  ntw 

C.V.J  cMstt  wfft  ric4  xtuntf  fiKii  rtu  ifiA  im 

Ofihcie  *»<.7«»tftf.W«iheiufien#fCowu. 
4|1  lA  tftc  RMiKtpd couru  tni  i'¥  ti4  tm  6* 

jwtt«c*  co^t  I****  Mmtl  Cow^il  of  Cil  .  Am 

*siiiCavtKi\Ktfon)  Tlus  Hffx»(>m«n  five  nrw 
•^ursrof  evciy  JOOreo(>ku*e»uit.<«.t«npoU|. 

»  tf*  UmM  Sttirt  M  •  *f»k, <mt  JO.OOOXXX) 
»fw  rtlinn|«  per  yt*t 

iStft  m  Che  tnAl  co«u  Mcnued  m  ivmie  ot 
*«Ty  judKiil  fotuKta  Mch  ytit  tct  tfic  4etmk  trm 
f.Kil  ytM  I9i4.l9«5  10  W74  W5.  M  «vm|e  <rf 

SprtAf  1977 


tihetmm  w  topenor  cowl  juJfr  th';^     rifUm  kw 

TfUf  »«uU  cxtnpc^  K>  tpfvoxKuut)  300  ^ 
tiujf  Murt  i«J|nhi^  cacl>  ytm  m  a  uuouJ 

*Ckxiv>  Kew  Yort  («te  iroac)  louo«  and 
rbiljdelphu  are  Mon|  tf»e  junidiCMna  which  re- 
ported dtUyi  «i  oiccuor  rour  yean  be<wcea  uuwer 
aAdtnalMpenonalii^caiei  lAsittvKcoflaiKu} 
A4r«*iUf»Cio«  Calendar  S<a(u»  Swd;  «i  U»7J> 

♦Thii  a  l^e  avnaie  reporud  r<«  pcnonal  »Afiry 
vwci  W  aivi  lalaf|er<ocnfWM[(<>«i(ovef730  000 
pcf>ula(Ma)cheavcn«cuKTtat<si(>27  ^mowhi  rj 

'Ifl  any  evfin  the  thoclafe  ofjudict''  k«9.mccs 
may  te  pMl  of  t^e  prc4kn  aad  a  M<UAMlIy  n 
\.ntv4  mvcttmeal  a  che  /udKir.^  a  twt  of  Che  lotu 
tw*  JwJje  HufMe<tkr  pom«  -m  che  paucity  of  ihe 
fmaa  level  of  »vtiC7tK«t  wfc-n  she  aik>  liit  om 
abwfdthaccheUBKcdSuiciiffylsabouf  |/iOof  J 
perccM  of  rt*  kKj/tt  i(>  jufpai  che  »hok  f«dmj 
jw3kia»y.  and  the  tueei  Uwth  k  u  dian  H  of  i  per^ 
cnxofcheif  budteuo«cheirjudKuliyMein)'>  Htf 

Juduiol5ytttn.US  Cal  L  R<»  90J  905(1^2) 
Wc  Ktay  {am  KOK  hirhff  penpwti  T  on  che  Ktequ*. 
cr  of  the  ouTtai  AniCTican  cocBRUtt  m  i(>  M  judi 
cW  lyitem  tnok  a  companuve  «»dy  propra  ky 
*e  Uw  Ceim  »wJ  the  Social  Scien*  Rcteareh 
Iwim*  t;oiven«y  of  SouOvni  Cahfomia  uaJcf  a 
iraM  rroni  che  KaiMuJ  iMln^rtt  of  Law  EnfoncsKiM 
and  Cnrauul  Jutbce  of  che  U  S  lA^UdHctam 
AutiXKict  KdttiAnauKo  Thit  uudy  teeb  kxom 
p*k  dau  cooceraui  che  iiie,  ruu*cw{  an4  perfonn- 
ancc  of  judtciat  lyuena  m  ux  anaktous  induMrt- 
al«2«d  ubOAi  and  COfli^wr  Ihcv  adKaton  wxh 
tiflular  dau  tnat  Vaited  Slaw*  jwud^tiona 

♦IVw  rotanciaj  bwncn  okvKualy  would  dj|. 
cnmiaite  aptait  ccmia  liii{a*ii~thc  pooeer 
CNjim— and  cnun  <UinM~the  kuer  onei 

'Stf.  f  t  -  VnitUSmti  r  Krms.  *»  U  S  4)4 

in  whKfa  the  Sfr,  CwMt  vfUU  che  coft«aiiiio«- 
aliiy  of  filmt  feet.  whKh  can  bM  maay  low^ncotne 
liujaMi  from  che  count 

•A  rcceM  itwdy  tUuumes  che  importance  of  che 
reUtKa  ktween  proUWe  ItutatKn  coal  and  the 
amoua<n*tpoK  D  CtftortU.DrbWi  i/i  Dtfnli 
O970)  C«floviUrrfc«u  that  many  dekon  decided 
a^aiMt  (krcftdiAt  colkctKw  Mti  cvm  thowfh  chey 
had  aniple  runds  to  empky  a  lawyer  and  were  con- 
vinced they  fotuued  a  vilid  dercai«  Aftotber 
siudy.  conducud  ^  «te  Departa)eM  of  Tnmporta- 
doo.  ctufliated  thai  10  ftnm  or  che  amouM  rsc#v 
<nt  H  a«.inottk  acctdem  butatKw  wu  »peM  ky 
the  partwf  u  proceuMit  che  <ut  (4?  perceM  ky 
plajabfT,  and  37  perctM  ^  4ere*di«t)  ir 
/MwM^  Jr  ,et»t.  Attru  m  Juttkt  iit  tht  VulitJ 
Staff  ThfEtH»cmic$MmtnMftdSomttn>mitint 
S*lMi4tts  (n  prtti) 


'  ITihc  iMtKcs  thaJI  auitN  10  the  pocf 
pcno*  or  pcnoot  cmuMt  kanxd  fcyihetrAiCw 
tJOM  whKk  lhan  live  iheif  ccuntcl.  MXhwi  takuc 
rot  the  aame  tikewise  the  Jw«»c«  I  ahaJl  affMiM 
inoracy  and  aoomcyi  roe  the  »me  ;xxx  peno*  or 
P-woi      "  2  Hcfl  7.C  I2(l4»s> 

'Mi  has  teca  cuimaced  thai  cvrrcMly  the  Ufal 
ServKci  Ptvcran  has  k«a  aMe  to  uiiity  the  necdt  of 
only  25  pertew  of  tho*e  *«h  the  need  for  twch  lerv 

rapuUnom.  at  I4(l»75)  Ptrcapcta  cxpCKbiurt  c« 
ovit  k{al  aid  la  the  United  Stacei  ti  ooe-quarter  chat 
of  Swede*  and  Quebec  frovincv  Canada,  and  one 
*iftj  that  ol  England  M  C4ppell<tr».  J  Gonilty  4 

itv*  St>^  of  Ufi  Aidui  M04*n  S*afl,tt  i  I  m) 
Otapur  Five.  GeneratCvaJuiiOAorCoun 
Annexed  ArMraiKm  " 
"U  dsn  part  of  the  dijoutiKM  che  neutraJ  icrm 
KCkiafpany  'ifutedialttvofthemoretrkiiiiOAa] 
pUiafirr.    ta;ur«d|fxarty  andthetikcwanc/ron 
to  oMnote  an  all-encomptuirx  deicnptioa  of  one 
iide  of  every  dj^iute 

"Nofauh  ag*oinobik  co(ipenuiK)n  is  diKwtied 
mOiapcerTwo  0^v|ows!y  ao-rauhdoesnoecuarav 
ie«  the  ^rmwiu  divrntoft  ot  every  claim  covered 
>y  wch  iMunnce  There  «s  sot]  the  pouMty  ct  a 
*ip«(e  between  the  mtvrtd  and  hu  Miurance  <ooi> 
paoy  a controvtfjy  thai  ia|hlir«juire  wsolotioo «n 
checoum  Ncveithekss  il  appears  that  relativelyrew 
diSfuies  ante  between  che  is/wed  party  and  h«s  imur 
ancc  company  over  these  f,ot  party  cUiRM  Set 
Chapter  Two,  'Appratui  of  Facion  Ift/luencjft/  the 
I«P*c<  of  Ko^Faili  Auionwbik  Compensadon 
"rebate  Kerona  u  diKvsted  m  Chapter  Thrae 
"Vti^orv  Vflfw/  405US  J4(I972>.ui 
which  che  Supreme  Court  upheld  the  conslirgtiOAiIily 
of  Orefon'i  iwamary  cvKUon  itahae  even  ihou|k 
ArTinnaf  ive  (k  r<t)tes  svch  a  i  the  Mvtt  of  the  land* 
bed  to  traXt  repairs  or  thai  the  »»MivatKin  foe  the 
ev»ctK>A  WW  RialfadOQ  rof  a  repon  ly  ihc  leaam  of  a 
violaiioa  or  a  hounai  code  are  appartaily  pre- 
clwfcd    //,  at  $6  (Oouflat.  J  .  diisentmi) 
"No-rauk  djvocce  is  ditcussad  m  Chapeer 
"AArtTHioft  it  d'scvued  kci  Ouficer  Five 
••OiB^saun.  nwdia  hoi  hnes.  Icfler  BuiMess 
l«Mu  and  other  couumet  nechamtaM  are  all  dts- 
Cutted  n  Chapter  Six 


Outside  tie  Cogos.  A  Survey  of  AlteinarjvfS  m  CivjI 

from  rMtmtH\sO*pcnm*iM.Nti>^CtnUrff 
St^tComt  SmttlOO  l66OUJK0lAStrtti.D*n'»*n 
C*Uf0da  $020} 


37 


ERIC 


596 


615 


BY  THE  COMPTRaiER  GENERAL 

Report  To  The  Congress 

OF  THE  UNITED  STATES 


Better  Management  Can  Ease 
Federal  Civil  Case  Backlog 


The  number  of  pending  civil  cases  m  Federal 
district  courts  increased  over  70,000  between 
1974  and  1979,  creating  a  concern  on  the  part 
of  the  Congress,  the  Judiciary,  the  Department 
of  Justice,  and  the  pubfrc. 

GAO  visited  nine  courts  and  found  that  the 
intensity  of  the  backlog  problem  was  directly 
related  to  the  efficiency  of  case  management. 
Ineffective  use  of  personnel  and  an  inadequate 
number  of  judges  also  affected  the  processing 
of  civil  cases. 

GAO  recommends  modifying  the  Federal 
Rules  of  Civil  Procedure  as  an  appropriate  way 
to  help  reduce  the  backlog.  The  Administrative 
Office  of  the  United  States  Courts  disagrees. 
In  contrast,  four  chief  judges  and  the  Justice 
Department  agree  that  a  modification  provid- 
ing for  flexible  time  frames  would  improve 
the  efficiency  of  the  civil  process. 
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COHrrflOLLEft  OENCRAU  OP  THE  UNITED  STATES 
WASHIMOTON.  O  C 


B-196664 


To  the  President  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives 

This  report  discusses  actions  necessary  to  deal  with 
civil  case  backlog  in  Federal  district  courts.     In  chapter  2, 
we  recommend  that  the  Judicial  Conference  initiate  actions 
that  will  improve  the  operations  of  Federal  district  courts 
and  thereby  minimize  the  backlog  of  civil  cases. 

We  made  this  review  to  determine  whether  and  why  a 
backlog  exists  and  what  could  be  done  to  alleviate  the  back- 
log.    By  developing  and  enforcing  a  case  management  system, 
In  conjunction  with  the  increased  utilization  of  court  re- 
sources, the  operational  effectiveness  of  Federal  district 
courts  will  Improve  and  civil  case  backlog  will  be  reduced. 

Copies  of  this  report  are  being  sent  to  the  Director, 
Office  of  Management  and  Budget;     the  Chairmen,  House  and 
Senate  Judiciary  Committees;     the  Director,  Administrative 
Office  of  the  United  States  Courts;     the  Chairman,  Judicial 
Conference  of  the  United  States;     the  Attorney  General; 
and  the  chief  judge  of  each  Federal  district  court. 


of  the  United  States 
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COMPTROLLER  GENERAL'S  BETTER  MANAGEMENT  CAN 

REPORT  TO  THE  CONGRESS  EASE  FEDERAL  CIVIL  CASE 

BACKLOG 


DIGEST 


The  number  of  pending  cases  in  Federal 
district  courts  increased  66  percent 
between  1974  and  1979*    This  increase  has 
created  a  concern  on  the  part  of  the 
Congress,  the  Judiciary,  the  Department 
of  Justice,  and  the  Public.  Processing 
a  large  volume  of  cases  requires  the 
development  and  enforcement  of  a  case 
management  system,  use  of  magistrates  and 
clerks'  offices,  and  an  adequate  number 
of  judges.     gaO  found  that  the  degree  to 
which  the  courts  visited  experienced  a 
backlog  problem  correlated  with  the  extent 
to  which  these  key  requirements  were  satis- 
fied.    Improved  court  administration  would 
minimize  this  problem. 

A  SOUND  CASE  MANAGEMENT  SYSTEM  CAN 
IMPROVE  THE  CIVIL  PROCESS 

A  sound  case  management  system  must 
incorporate  the  following  features: 

—Uniform  case  management  procedures. 

— Early  definition  ot  time  frames  for 
each  case. 

— A  monitoring  system  for  identifying 
cases  not  adhering  to  predetermined 
time  frames  and  not  being  actively 
litigated. 

— Enforcement  of  a  court's  time  frames 
through  the  use  of  sanctions. 

Consistently  and  effectively  applied,  such 
a  case  management  system  would  expedite  the 
processing  of  civil  cases  and  minimize  case 
backlogs. 

GGD-81-2 
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Review  of  782  closed  case  files  that  took  1 
year  or  longer  to  terminate  in  9  district 
courts  indicated  that  the  average  time  spent 
for  the  civil  process  was  shorter  for  those 
courts  which  had  effectively  implemented  a 
case  management  system.     Also,  judges  who 
had  effectively  implemented  a  case  manage- 
ment system  had  a  lower  pending  caseload 
than  those  judges  without  such  a  system. 
(See  pp.  10  to  18.) 

BETTER  USE  OF  COURT  RESOURCES 
CAN  EASE  CIVIL  CASE  BACKLOG 

Courts  were  not  taking  full  advantage  of 
magistrates  or  personnel  from  the  clerks' 
offices  to  assist  in  processing  civil 
cases. 

Courts  and  •judges  that  used  clerks'  offices 
for  administering  case  management  and  doc- 
ket control  systems  had  fewer  backlog  cases 
than  those  that  did  not  take  advantage  of 
this  resource.    The  use  of  the  clerk's 
office  in  such  a  fashion  helps  reduce  the 
administrative  burden  on  judges  and  in- 
creases the  pacA  of  litigation.     (See  pp. 
18  to  21.) 


Although  the  intent  of  the  Federal 
Magistrate  Act  of  1979  was  to  provide  ad- 
ditional judicial  resource  flexibility  for 
district  courts,  five  of  the  nine  courts 
had  not  fully  utilized  their  magistrates. 
Many  judges  in  these  courts  were  unwilling 
to  assign  civil  case  duties  to  the  magis- 
trates because  they  (1)  believed  magis- 
trates do  not  expedite  the  civil  process 
since  their  decisions  can  be  appealed  to 
the  court,   (2)  wanted  full  control  of  all 
cases,  and  (3)  believed  the  opportunities 
for  settlement  were  greater  if  they  pre- 
sided over  all  conferences.     (See  pp.  21 
and  22.) 
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LACK  OF  JUDICIAL  MAflPOWER  HAS 
CONTRIBUTED  TO  THE  CIVIL  BACKLOG 

Although  the  inefficient  use  of  resources 
can  increase  the  backlog,  the  lack  of  re- 
sources can  also  be  d  factor.    Five  of  the 
nine  courts  visited  experienced  shortages 
of  judges  because  of  extended  illness  or 
involvement  in  time-consuming  cases.  Al- 
though an  adequate  number  of  judges  is 
needed  to  effectively  dispose  of  cases,  it 
must  be  recognized  that  timely  processing 
of  large  volumes  of  cases  requires  a  com- 
bination of  good  court  administration  as 
well  as  sufficient  resources.    This  was 
evidenced  by  the  fact  that  the  courts 
which  practiced  sound  case  management  were 
better  able  to  cope  when  a  shortage  of 
judges  was  a  problem,     (see  pp.  22  to  24.) 

RECOMMENDATIONS  TO  THE 
JUDICIAL  CONFERENCE 

To  improve  the  operations  of  the  Federal 
district  courts  and  to  reduce  the  backlog 
of  civil  cases,  the  Judicial  conference 
should; 

— Develop  a  proposed  amendment  to  the 
Federal  Rules  of  Civil  Procedure  to  in- 
clude maximum  time  limits  for  the  various 
steps  in  the  civil  process  and  require 
eaoh  court  to  establish  time  frames  with- 
in these  limits.    The  Federal  Rules  also 
should  authorize  a  judge  to  waive  the 
time  limits  for  good  cause  shown,  such 
as  case  complexity,  and  to  establish 
alternate  time  frames  where  appropriate. 

— Encourage  the  district  courts  to  better 
utilize  their  clerks'  offices  in  the 
administration  of  the  courts,  partic- 
ularly for  case  management  and  docket 
control  systems. 
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— Encourage  the  district  courts  to  make 
greater  use  of  magistrates  as  provided 
in  the  Federal  Magistrate  Act  of  1979. 

AGEMCY  COMMENTS  AND 
GAP'S  EVALUATION 

Of  the  nine  Federal  district  courts  visited, 
eight  chief  judges  provided  comments  on 
this  report.    The  remaining  chief  judge 
offered  no  comments.    Three  of  the  eight 
chief  judges  fully  agreed  with  the  basic 
thrust  of  the  report,  while  the  remaining 
five  generally  agreed  but  in  some  cases 
expressed  reservations  about  such  factors 
as  case  complexity  and  the  Speedy  Trial 
Act. 

The  Administrative  Office  of  the  U.S. 
Courts  endorses  the  report's  recommen- 
dation regarding  delegation  of  case  manage- 
ment to  the  clerks  of  the  court  and  greater 
use  of  magistr:ites.     However,  the  Office 
does  not  believe  the  modification  to  the 
Federal  Rules  of  Civil  Procedure  is  an 
appropriate  means  by  which  to  reducfe  civil 
case  backlog.     In  contrast,  four  chief 
judges  and  the  Justice  Department  agree 
that  a  modification  providing  for  flexible 
time  frames  would  improve  the  efficiency  of 
the  civil  process.     (See  pp.  26  and  27.) 

Four  of  the  courts  said  that  the  Speedy 
Trial  Act  significantly  contributed  to  the 
civil  case  backlog  problem.    The  results  of 
GAO*s  review  found  that  even  though  the  Act 
had  an  impact  on  the  courts'  operations, 
the  severity  of  the  impact  depended  on  how 
well  a  court  managed  its  caseload  and  used 
available  resources.    A  Justice  Department 
study  reached  a  similar  conclusion.  (See 
pp.  29  and  30.) 

The  Department  of  Justice  agrees  with  the 
report's  overall  message  that  a  sound  case 
management  system  and  adequate  use  of 
court  resources  is  important  in  reducing 
civil  case  backlog.     (See  p.  27.) 
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CHAPTER  1 


INTRODUCTION 


The  issue  of  civil  case  backlogs  and  their  impact  on 
Federal  district  courts  is  of  concern  to  the  Congress,  the 
Department  of  Justice,  the  Judiciary,  and  the  public.  This 
concern  stems  from  the  fact  that  civil  filings  have  increased 
from  103,530  in  1974  to  154,666  in  1979.     During  this  period, 
the  number  of  pending  civil  cases  increased  from  107,230  to 
177,805.    since  there  was  no  accepted  definition  of  backlog, 
however,  no  one  had  identified  the  magnitude  of  the  backlog, 
the  reasons  for  its  existence,  or  what  corrective  action  was 
needed  to  reduce  it. 

OBJECTIVES,   SCOPE,  AND  METHODOLOGY 

We  initiated  our  review  to  determine  whether  &nd  why  a 
backlog  exists  and  what  could  be  done  to  alleviate  the  hack- 
log.    Due  to  the  lack  of  a  definition,  we  defined  backlog 
as  those  cases  pending  1  year  or  longer  from  date  of  filing. 
On  the  basis  of  this  definition,  we  selected  9  Federal  dis- 
trict courts  for  review  1/  and  sampled  1,989  cases  out  of  a 
universe  of  18,807.    The  courts  visited  were  compared  to 
determine  the  reasons  why  some  had  a  larger  backlog  problem 
than  others.    We  limited  our  review  to  the  Federal  district 
court  level,  because  this  is  the  level  in  the  judicial  sys- 
tem where  cases  are  initially  tried  and  decided.     For  further 
details  on  the  scope  and  methodology,  see  chapter  4. 

TYPES  OF  CASES  AND 
CIVIL  CASE  BACKLOG 

Civil  cases  are  filed  in  Federal  district  courts  to  obtain 
a  resolution  to  a  civil  controversy  and  to  seek  a  monetary  or 
other  form  of  remedy,     in  statistical  year  1979  (July  1, 
1978,  to  June  30,  1979)  the  top  four  categories— representing 
about  66  percent  of  all  civil  cases  filed  in  Federal  district 


1/Arizona,  Central  District  of  California,  Connecticut, 

Southern  District  of  Indiana,  Eastern  District  of  Kentucky, 
Maryland,  Massachusetts,  Northern  District  of  Ohio,  and 
Eastern  District  of  Virginia 


1 


ERIC 


624 


courts — involved  contract  disputes,  tort  (personal  injury 
related)  actions,  prisoner  petitions  seeking  sentence 
reductions  or  civil  rights  relief,  and  private  civil  rights 
complaints.    The  rciajority  of  the  civil  cases  filed  involved 
two  private  parties  rather  than  the  U.S.  Government. 

The  civil  caseload  has  increased  steadily  over  the  last 
11  years,  while  the  criminal  caseload  has  declined.  The 
following  chart  illustrates  the  increase  in  civil  filings  by 
nature  of  the  suit  in  addition  to  the  criminal  filings  for 
statistical  years  1969  and  1979. 

Statistical  year  ending 


Nature  of  Civil  Filings 
contract  actions 
Real  property  actions 
Tort  actions 
Actions  under  statutes 
Other  actions 

Total  civil  filings 

Total  criminal  filings 


June  30, 

June  30, 

1969 

1979 

14,951 

36,898 

3,737 

11,876 

24,713 

28,901 

31,232 

76,067 

2,560 

924 

77,193 

154,666 

33,585 

31,536 

Civil  cases  involving  the  United  States  as  either  a 
plaintiff  or  defendant  represented  36  percent  of  total  fil- 
ings for  1979  and  were  composed  mainly  of  social  security 
petitions,  land  condemnation  cases,  and  contract  cases. 

Although  the  significant  increase  in  civil  filings  has 
had  an  impact  on  the  judicial  system,  there  is  no  objective 
criteria  to  measure  when  a  court  becomes  overburdened  and  a 
backlog  begins.     Some  officials  of  the  Administrative  Office 
of  the  U.S.  Courts  define  a  backlog  as  cases  where  the 
parties  are  ready  to  go  to  trial  but  the  court  is  unable  to 
try  the  cases.     No  data,  however,  is  available  on  cases  fit- 
ting such  a  definition.     Therefore,  the  impact  of  the  in- 
creased filings  is  not  entirely  known.     Although  it  is  pos- 
sible to  identify  backlogged  criminal  cases  as  those  not 
meeting  the  Speedy  Trial  Act's  (18  U.S.C,  3161-3174)^/ 
time  frames,  a  similar  approach  cannot  be  used  for  civil 


_1/The  act  established  uniform  time  frames  for  stages  in  the 
criminal  process,  such  as  arraignments  and  trials,  that 
must  be  followed  by  U.S.  district  courts. 
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cases.    The  Federal  Rules  of  Civil  Procedure  specify  certain 
time  limits  for  particular  actions  within  a  case?  however, 
these  rules  do  not  define  when  a  case  is  considered  back- 
logged  nor  do  they  establish  time  frames  for  the  entire 
civil  process. 

Due  to  the  lack  of  a  definition,  we  defined  a  backlog  as 
those  cases  which  had  been  pending  in  the  court  for  1  year  or 
longer  after  being  filed.     Fifty-seven  of  the  71  judges  inter- 
viewed agreed  that  the  criterion  we  established  was  reasonable 
and  that  the  n^ajority  of  civil  cases  could  be  completed  with- 
in 1  year.     However,  some  judges  noted  that  case  complexity 
can  cause  a  minority  of  cases  to  be  pending  for  over  a  year. 
Tne  pudges  who  disagreed  with  our  criterion  did  so  either 
because  they  believed  the  majority  of  civil  cases  take  longer 
tnan  1  year  to  terminate,  or  that  each  case  is  atypical  and 
therefore  defies  application  of  any  criteria. 

On  the  basis  of  the  1  year  or  older  definition,  we 
determined  that  the  backlog  problem  varies  across  the  judicial 
system.    In  fact,  60  percent  of  all  cases  pending  i  year  or 
longer  as  of  June  30,  1979,  were  concentrated  in  20  of  the  95 
district  courts.    These  20  courts  accounted  for  about  39  per- 
June  30  ^1979  ^^^^^  during  the  3-year  period  ending 

AOMINISTRATIVE  STRUCTURE  OF  THE  JUDICIARY 

The  judicial  branch  of  the  Government  has  three  levels  of 
administration— the  Judicial  Conference  of  the  United  States, 
the  judicial  councils  of  the  11  circuits,  and  the  district 
courts.    Associated  with  this  structure  is  the  Administrative 
Office  of  the  U.S.  Courts. 

Judicial  conference  of  the  United  states 

The  Judicial  Conference  consists  of  25  members:  the 
Chief  Justice  of  the  United  States,  the  chief  judge  of  the 
court  of  Claims,  the  chief  judge  of  the  Court  of  Customs  and 
Patent  Appeals,  and  a  chief  and  district  judge  from  each  of 
tne  U  circuits. 

The  Judicial  Conference  is  a  policymaking  body  for  the 
Federal  judicial  system,     its  areas  of  interest  include 
court  administration,  assignment  of  judges,  just  determina- 
tion of  litigation,  general  rules  of  practice  and  procedures, 
promotion  of  simplicity  in  procedures,   fairness  in  admin- 
istration, and  elimination  of  unjustifiable  expense  and  delay. 
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Except  for  its  direct  authority  over  the  Administrative 
Office,  the  Judicial  Conference  is  not  vested  with  the  day- 
to-day  administrative  responsibility  for  the  Federal  judicial 
system. 

Judicial  councils 

The  United  States  is  divided  into  11  judicial  circuits, 
each  containing  a  court  of  appeals  (circuit  court)  and  from 
1  to  18  district  courts.     Each  of  the  11  judicial  circuits 
has  a  judicial  council  consisting  of  the  circuit  court  judges 
and  presided  over  by  the  chief  judge  of  the  circuit.  The 
councils  are  required  to  meet  at  least  twice  a  year.  Each 
judicial  council  considers  the  quarterly  reports  on  district 
court  activities  prepared  by  the  Administrative  Office  and 
takes  such  action  as  may  be  appropriate.     Additionally,  the 
councils  promulgate  orders  to  promote  the  effective  and  ex- 
peditious administration  of  the  business  of  the  courts  within 
their  circuits. 

Each  judicial  council  may  appoint  a  circuit  executive 
to  exercise  administrative  power  and  perform  duties  delegated 
by  the  council. 

U.S.  district  courts 

Each  State  has  at  least  one  district  court,  and  some  have 
as  many  as  four.    There  are  89  district  courts  in  the  50 
States  and  1  each  in  the  District  of  Columbia  and  the  Common- 
wealth of  Puerto  Rico.    There  are  also  four  territorial  courts, 
one  each  in  the  Canal  Zone,  Guam,  Virgin  Islands,  and  Northern 
Mariana  Islands. 

The  standard  rules  of  civil  and  criminal  procedures  for 
the  U.S.  district  courts  provide  the  general  rules  of  prac- 
tice for  these  courts.    The  judges  of  each  district  court, 
however,  formulate  local  rules  and  orders  and  generally  deter- 
mine how  the  court's  internal  affairs  will  be  handled. 

Each  court  has  a  clerk  of  the  court  who  is  appointed  b^ 
and  is  directly  responsible  to  the  district  judges.  The 
clerk  is  the  court's  fiscal  and  disbursing  officer  and  is 
responsible  for  maintaining  the  court's  records  and  per- 
forming other  court-assigned  duties.    He  functions  as  the 
court's  executive  officer  and  attempts  to  promote  adminis- 
trative procedures  which  will  help  move  the  court's  work 
expeditiously. 
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Administrative  Office  of 
the  United  States  Courts 

The  Administrative  Office  is  headed  by  a  Director  and  a 
Deputy  Director  appointed  by  the  U.S.  Supreme  Court.  The 
Director  is  the  administrative  officer  of  all  U.S.  courts 
except  the  Supreme  Court.    Under  the  supervision  and  direction 
of  the  Judicial  Conference,  the  Director 

— supervises  administrative  matters  relating  to 
the  office  of  the  clerks  and  other  clerical 
and  administrative  court  employees; 

—prepares  and  submits  various  reports  regarding 
the  state  of  the  court  dockets  and  other  statis- 
tical data  to  the  chief  judges  of  the  circuits, 
the  Congress,  the  Attorney  General,  and/or  the  ' 
Judicial  Conference;  and 

— audits  vouchers  and  accounts  of  the  courts  and 
their  clerical  administrative  personnel  and 
determines  and  pays  the  necessary  expenses  of 
courts,  judges,  and  other  court  officials. 

Also  under  the  purview  of  the  Administrative  Office  are  the 
U.S.  magistrates,    in  the  Federal  judicial  system,  the  magis- 
trates are  judicial  officers  of  limited  tenure  authorized  to 
handle,  within  certain  limitations,  criminal  and  civil  matters. 
Such  matters  include  supervising  the  criminal  and  civil 
calendars  and  handling  pretrial  proceedings,  including  dis- 
covery conferences,  settlement  conferences,  and  issuing 
subpoenas. 

ROLE  OF  THE  COURTS,  LITIGANTS, 
AND  ATTORNEYS  IN  THE  CIVIL  PROCESS 

Federal  district  courts  not  only  have  a  role  in  criminal 
matters,  they  also  have  a  role  in  the  civil  process  when  they 
enforce  Federal  civil  statutes,  resolve  controversies  between 
citizens  of  different  States,  and  hear  other  cases  within 
their  jurisdiction.    The  following  chart  describes  the  basic 
Federal  civil  process. 
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Action  by 
litigants 

Dispute 

Attorney/party  (Plaintiff)  

files  complaint  ami  seeks  a 
surr^ns,  which  is  a  court 
ord«r  directing  the  defendant 
to  respond .  } 


Action  by 
court 


'  Clerk  of  the  court 
opens  and  maintains 
the  file  after  filing 
fee  is  received  and 
issues  tho  sunuTsons. 


Settlement 
is  possible 


Settlement 
Is  possible 


Sett lament 
is  possible 


Depending  on  the  cUstrict« 
summons  and  complaint  nay  be 
delivered  by  a  U.S.  Marshal, 
certified  nail,  or  special 
process  server. 

Opposing  party  (defendant) 
responds.  | 

Discovery  is  conducted 
to  obtain  evidence. 


Pretrial  conference  - 
held,  pretrial  order 
is  6ub.tiittc<i. 


Trial  with  or  without  jury.-*- 
If  trial  with  jury,  then 
jury  is  selected. 

I 

Settlement/  judgment  rendered/ 
or  case  dismissed. 


If  time  frames  are  sot 
for  civil  case  disposi- 
tion, judges/magis- 
^ trates/court  clerks 
notify  parties  of  the 
time  frames. 


IVhen  discovery  disputes 
arise,  the  court  may  inter- 
vene and  fine  a  party  re- 
fusing to  cooperate  and 
order  then  to  cooperate. 


Judge/magistrate  conducts 
the  pretrial  conference 
«nd  reviews  and  signs 
the  pretrial  order. 


Judge/magistrate  conducts 
trial*    Judge  in^anels  the 
jurors. 


Judge/magistrate  la^y 
deliver  the  opinion 
orally  or  in  writing. 


6 


6x0 


ERIC 


629 


As  one  can  see  from  the  chart,  once  the  complaint  is  filed, 
the  court  has  responsibility  until  the  case  is  resolved. 

Rule  One  of  the  Federal  Rules  of  Civil  Procedure  states 
that  the  rules  are  designed  to  secure  the  just,  speedy,  and 
inexpensive  termination  of  every  action.     In  this  regard, 
both  judicial  personnel  and  attorneys  have  a  responsibility 
for  insuring  that  cases  conform  with  Federal  and  local  proce- 
dural rules.    The  clerk  of  the  court  is  the  executive  officer 
who  is  responsible  for  court  administration.     As  such,  he/she 
18  responsible  for  expediting  the  civil  process  by  making 
sure  that  attorneys  and  parties  conform  to  Federal  and  local 
rules  of  procedure— tracking  the  cases  via  docket  entries, 
maintaining  the  court  files  and  exhibits,  assisting  in  case 
management,  and  performing  other  administrative  duties. 

To  promote  expeditious  disposition,  judges  may  (1) 
establish  time  frames  by  a  scheduling  or  pretrial  order, 
(2)  enforce  such  time  frames  by  denying  continuances  and  im- 
posing sanctions,   (3)  conduct  status  conferences,  pretrial 
conferences,  or  settlement  conferences,  and  (4)  resolve  dis- 
covery problems  by  issuing  an  order  compelling  discovery 
or  imposing  sanctions.    To  provide  assistance  in  carrying 
out  these  functions,  the  Federal  Magistrate  Act  of  1979 
(P.L.  96-82,  93  Stat.  643)  was  passed  expanding  the  magi- 
strates' role  and  allowing  magistrates  who  are  certified 
to  try  and  decide  civil  cases  upon  the  consent  of  liti- 
gants and  judges. 
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CHAPTSR  2 

IMPROVEMENTS  ARE  NEEDED  IN  CASE  MANAGEMEMT  AND 
use.  Uf  COURT  RESOURCES  FOR  SPEEDY  TERMINATION 
OF  CIVIL  DISPUTES 


,        upward  trend  in  the  number  of  civil  filings  is 
liXely  to  continue  due  to  the  fact  that  new  legislation  con- 
tinues to  expand  litigants'  access  to  Federal  courts,  old 
legislation  is  being  revitalized  by  litigants  looking  for 
avenues  of  relief,  and  courts  are  being  increasingly  sought 
as  the  final  arbiter.    Unless  improvements  are  made  in  the 
way  courts  presently  operate,  the  increased  filings  will 
Sf!)!j:*'^ir  ^  severe  backlog  of  civil  cases.    To  expedite  the 
disposition  of  civil  cases  and  minimize  case  backlog,  the 
following  are  necessary:     (Da  case  management  system  that 
IS  consistently  applied  and  enforced,  (2)  increased  utiliza- 
tion of  magistrates  and  personnel  in  the  clerks'  offices, 
and  (3)  an  adequate  complement  of  judges. 

in  the  nine  Federal  district  courts  visited,  we 
Identified  four  factors  as  being  essential  to  effective  case 
management:   (1)  the  establishment  of  uniform  court  proce- 
dures,  (2)  the  early  establishment  by  the  court  of  civil  case 
time  frames  and  deadlines,  (3)  court  monitoring  of  these 
time  frames,  and  (4)  enforcement  by  the  courts  of  the  time 


-       —  ......V.  v.i^u^      ot  tne  time 

frames.    The  courts  visited  that  had  a  large  number  of  cases 
pending  1  year  or  longer  had  weaknesses  in  some  or  all  four 
areas.    These  courts  also  lacked  a  consensus  among  judges  on 

control.    Within  each  court, 
judges  who  effectively  practiced  case  management  had  lower 
pending  caseloads  than  their  colleagues. 

To  further  improve  the  handling  of  civil  cases,  the 
courts  need  to  reassess  the  duties  and  responsibilities  of 
?n^i;fvrf^?  and  clerks.    The  clerks'  ofxices  can  assist  judges 
in  maximizing  their  effort  by  handling  the  overall  case  mon! 
itoring  and  routine  administrative  activities.  Magistrates 
are  able  to  handle  the  full  range  of  steps  in  the  civil 
process  upon  the  consent  of  the  litigants  and  the  court. 
Yet,  certain  courts  visited  which  could  have  more  effec- 
tively utilized  the  magistrates'  and  clerks'  offices  to  alle- 
viate their  backlog  did  not  do  so,  primarily  because  judqes 
would  not  relinquish  such  duties  to  them. 

Also  vital  to  strong  case  management  is  an  adequate 
complement  of  :)udges  which  was  not  always  available,     in  one 
court,  control  of  the  civil  docket  was  completely  lacking  due 
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to  an  inadequate  number  of  judges  to  deal  with  increased 
filings  at  numerous  geographical  court  locations.  Courts 
also  experienced  a  shortage  of  judges  when  judges  became  ill 
for  long  periods  of  time  and  when  judges  became  involved  in 
cases  that  consumed  a  great  deal  of  time. 

Collectively,  all  of  these  factors  are  necessary  to 
expedite  the  civil  process  and  alleviate  the  backlog  problem. 
The  courts  visited  with  strong  case  management  and  resource 
utilization  practices  incurred  minimal  impact  frjm  sudden 
changes  in  filings  and  caseloads,  while  courts  with  poor  case 
management  and  resource  utilization  practices  experienced 
problems  in  processing  their  cases. 

LEGISLATION  AFFECTS  CIVIL  CASES  IN 
FEDERAL  DISTRICT  COURTS 

Over  the  last  decade,  new  and  revitalized  legislation 
has  affected  the  operations  of  the  Federal  district  courts 
by  placing  new  and  added  demands  on  the  courts*  services. 
This  is  reflected  by  the  near  doubling  of  civil  case  filings 
in  Federal  district  courts.     In  some  districts,  the  added 
filings  have  disrupted  court  operations  and  taxed  the  courts' 
resources.     How  each  Federal  district  court  has  adapted  to 
the  new  demands  is  still  not  fully  known.    However,  we  ob- 
served that  the  courts  which  developed  and  implemented  case 
management  systems  were  better  able  to  accommodate  new  de- 
mands with  minimal  impact  on  court  operations. 

Enactment  and  revitalization  of  legislation  have  expanded 
litigants'  access  to  Federal  courts  and  have  contributed  to 
the  increased  filings  of  civil  cases.     In  recent  years,  the 
Congress  has  passed  numerous  laws  which  have  increased  the 
district  courts'  caseload.    Certain  legislation,  such  as  the 
Black  Lung  Benefits  Act  (30  U.S.C.  901  et  seq.),  which  ex- 
panded miners'  access  to  the  district  courts  for  administra- 
tive review  and  appellate  purposes,  has  contributed  to  a 
chronic  backlog  in  one  court  visited.     Prisoners,  mostly  from 
State  prisons,  have  made  new  use  of  an  existing  civil  Rights 
Act  (42  U.S.C.  1983)  and  habeas  corpus  legislation  (28  U.S.C. 
2254)  to  challenge  their  conditions  of  confinement  and  con- 
victions directly  in  Federal  district  courts  without  exhaust- 
ing state  remedies.     During  the  year  ending  June  30,  1979, 
prisoners  filed  23,000  petitions,  which  represented  15  percent 
of  all  Federal  district  courts'  civil  case  filings.  Because 
many  of  these  cases  are  filed  by  the  litigant  rather  than  an 
attorney,  courts  visited  complained  these  petitions  consume 
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a  disproportionate  amount  of  court  personnel  time  because 
court  personnel  serve  both  as  counsel  and  judge.  Barring 
major  changes,  it  is  highly  liXely  that  increased  civil  case 
filings  will  continue  placing  new  demands  on  the  Federal 
district  courts. 

A  SOUND  CASE  MANAGEMENT  SYSTEM 
CAN  IMPROVE  THE  CIVIL  PROCESS 

The  development  and  enforcement  of  a  case  management 
system  can  expedite  the  civil  process.     Courts  which  effec- 
tively and  consistently  applied  case  management  techniques 
had  an  expeditious  civil  process  and  ninimized  civil  case 
backlogs.     The  courts  which  consistently  practiced  strong 
case  management  had  a  less  severe  backlog  than  the  courts 
that  did  not.     Further,  judges  who  effectively  applied  and 
enforced  case  management  had  a  lower  pending  caseload  than 
judges  who  either  ineffectively  applied  case  management  or 
who  lacked  a  case  management  system. 

Crucial  to  an  effective  case  management  system  are  four 
components; 

— Tlie  establishment  of  uniform  case  management  procedures. 

-'-The  establishment  of  case  time  frames  to  insure  that  the 
case  is  will  proceed  expeditiously  and  that  realistic  ob- 
jectives are  set  for  attorneys. 

— The  court  monitoring  of  pleadings  and  established 

time  frames  to  insure  that  Federal  rules,   local  rules, 
and  each  judge's  orders  regarding  time  frames  are  be- 
ing complied  with. 

— The  enforcement  of  time  frames  to  insure  that  the 
court's  management  and  control  over  its  docket  are 
maintained  and  that  its  control  is  credible. 

How  successful  a  court  is  in  expediting  and  disposing  of  its 
civil  cases  is  dependent  on  how  uniformly  and  strictly  the 
above  components  are  applied  within  the  court.    Strong  court 
control  of  the  civil  docket  can  be  a  major  factor  in  reducing 
the  court's  civil  backlog  and  speeding  up  the  civil  process. 
If  only  a  minority  of  judges  within  a  court  practice  case  man- 
agement, the  court  as  a  whole  will  not  be  effective  in  expe- 
diting civil  cases,     if  a  court  fails  to  monitor  and  implement 
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time  frames,  then  the  court  will  have  difficulty  in  disposing 
or  Civil  cases  in  the  most  expeditious  manner  to  prevent  or 
minimize  the  backlog. 

Ne»d  to  establish  case  management 
systems  with  time  frames 

The  establishment  of  time  frames  for  the  various  steps 
in  the  civil  process  soon  after  a  case  has  been  filed  is 
crucial  to  an  effective  case  management  system.  District 
couits  which  established  time  frames  (1)  had  the  least  number 
ot  cases  pending  a  year  or  longer  and  (2)  completed  the  civil 
process  in  less  time  for  cases  that  took  a  year  or  longer  to 
terminate.     In  the  courts  which  had  a  minimal  backlog,  the 
majority  of  judges  relied  on  a  case  management  system  which 
encompassed  the  early  establishment  of  time  frames.  Although 
the  time  frames  established  varied  in  these  districts,  they 
generally  fell  within  1  year  from  filing  of  the  complaint. 
In  the  districts  that  had  a  backlog  problem,  the  majority  of 
judges  did  not  establish  time  frames.     The  judges  blamed  in- 
adequate judicial  resources  and  court  congestion  as  the  pri- 
mary reasons  why  they  were  unable  to  control  the  civil  docket 
and  their  calendars.    Further,  certain  judges  believed  that 
the  court  should  not  attempt  to  control  the  pace  of  liti- 
gation--8uch  control  being  the  attorneys'.    However,  to  insure 
expeditious  court  actions,  the  courts  must  take  a  more  ac- 
tive role  in  controlling  the  pace  of  litigation. 

Although  the  establishment  of  time  frames  is  essential 
to  alleviate  a  backlog  problem,  the  Federal  Rules  of  civil 
Procedure  do  not  contain  provisions  concerning  overall  case 
management.    Although  the  Federal  Rules  of  civil  Procedure  do 
provide  some  time  limits  as  to  when  certain  pleadings  and 
motions  are  due,  they  provide  little  overall  guidance  on  the 
amount  of  time  which  should  be  allotted  for  various  steps  in 
the  civil  process.     Specifically,  there  are  no  Federal  rules 
governing  the  establishment  of  time  frames  for  essential 
steps,  such  as  delivery  of  the  summons,  motions  for  summary 
judgements  and  reply  motions,  discovery  completion,  submission 
Of  status  reports,  pretrial  orders,  exhibit  and  witness  lists, 
jury  instructions,  and  trial  proceedings  and/or  hearings.  The 
review  of  782  closed  case  files  that  took  1  year  or  longer  to 
terminate  in  nine  district  courts  showed  that  the  median  times 
spent  for  the  civil  process  was  shorter  for  those  courts  which 
established  and  enforced  time  frames  than  for  those  which  did 
not. 
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The  lack  of  Federal  rules  governing  overall  ca»e  manage- 
ment has  resulted  in  a  variety  of  local  court  rules  and 
judges'  orders  establishing  procedures  and  deadlines  designed 
to  expedite  the  civil  process.    Eight  of  the  nine  courts 
visited  had  local  rules  of  procedure  governing  civil  cases. 
However,  only  the  courts  with  a  minimal  backlog  actually 
enforced  their  local  rules. 

These  rules,  by  and  large,  provided  procedures  for 
processing  civil  cases,  including  such  aspects  as  delivery 
of  the  summons,  deadlines  for  motions,  discovery  document 
limitations,  pretrial  order  requirements,  ^0"^^  .  „ 

for  attorney  tardiness,  and  late  settlements.    The  following 
table  illustrates  local  rules  that  expedite  the  civil 
process. 


civil  cttt 
Delivery  of  tui 


P«a4tlnaa  for  HOtlon* 


Dlacovary  *>c«i»«it 
llaltatlOM 


rratrlal  oMar 
r*qulr«««nta 


Attornty  turdlnM*  or 
fallur*  to  •fp**t 


lata  ■■ttt*iM>nt« 


Local  rult 

If  a  ^afan^ant  1«  not  ••r»«J  • 
mem»  vlthln  W  ^lyt 
tM  *vmot»  U  lasu«4.  th«  cim  cmn 
b«  dl»«lii»»4       th«  dart. 

Any  owoilof  Mtlona  mitt  W  fll»4 
Ilthlll4         •ft.r  th.  fllinf 
of  th«  loltltl  Biotlon.    Alto,  • 
r«»ly  to  th«  opfotlnf  notion  mimt 
W  fll*4  within  10  Cmfm, 

no  P^rty  •h«ll 

Mrty  mot*  than  JO  vrltt«A  Iptar- 
rofttarla*  ln«lu<11n5  P^rtm  An4 
P«rt«. 

It«<ltilr*  pUlntlffa  attorn*/ 
a  pr»foaa4  pr a trial  or4ar  In  th« 
lodaa'a  ch*«h«ra  no  latar  than  5- 
daya  b«fora  th«  pratrUl  confar«nca. 
Til*  pfOpoaad  orrtar  Wat  b€  allntfl  !>/ 
attornaya  -f  tU  M^tlw  tna  ahouU 
Includal  (I)  •  torlaf  •^•**^V5  ^ 
facta  that  aiiCt«  P'**"^*"/'**,^*'?;!; 
ant  pro^oaaa  to  prora,  iJ)  •  Uttln? 
of  aihlbltt  to  W  Intrortuca*  aa  a*l- 
«anca,  •nA  (J)  a  llatln«|  of  wltwaaaa 
for  aach  P«rty. 

Any  attornay  who  U  Uta  or  falla  to 
a«p*«r  for  •  haarlnf  or  eonfaranc* 
ahlll  b«  flna^  tH'CO  for  tha  flrat 
and  $50.00  for  ••ctiA  nonapp^irtnca 
or  latanaaa  onUaa  oth«rwlaa  orAmf^ 
Vy  th«  court  for  foo*  ca«aa  ah»wn. 

If  Mrtlaa  aattla  fc«t  fall  tj  notify 

th«^rt  at  U».t  oo«  full 

5Iy  prior  to  th*  tcht^ulad  "l-J.^^*:' 

1«ry  coata  aM  Harahala"  fa««  will 

iMpoaM* 


IntaMad  affact 

TO  alUlnata  Inactlva 
caata  froi*  tha  court 
rtockat. 


TO  l»pO«a  tliM  friMa  oi 
(llinV  oppoalnf  wotlona 


TO  alUlnata  frlvoloua 
Intarrofatorlaa  arvJ 
conflna  rtlaeovary  to 
•aaantlal  Ic^al  iaauaa. 

TO  Inaura  tha  caaa  la 
raa«y  for  trial  anJ  t» 
control  tha  nu«t)«r  of 
aihlblta  and  wltnaaaaa. 


Itnccuraqa  att< 

•••t   tlM  ttV 


TO  pravant  wmacaaaary 
coat  an<J  <1alay  to  thw 
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Specific  caie  time  frames  for  individual  cases  are 
usually  provided  by  judges*  orders.     In  the  districts  with 
a  minimal  backlog,  the  majority  of  the  judges  established 
case  time  frames  m  adherence  to  the  local  rules  early  in 
the  civil  process,    por  example, 

—In  one  district,  although  different  scheduling 
practices  existed  in  each  of  the  district's 
divisions,  time  frames  were  established  for  the 
Key  steps  in  the  civil  process,  and  civil  cases 
were  generally  scheduled  for  trial  between  6 
months  to  1  year  from  the  filing  date.  For 
example,  in  one  division  of  the  court,  the  ma- 
jority of  civil  cases  are  scheduled  for  trial 
within  5  to  6  months  after  the  initial  pretrial 
conference.!/    At  the  initial  pretrial  conference, 
conducted  no  later  than  2  weeks  after  an  answer 
is  filed,  a  clerk  scheduled  and  recorded  on  a  pre- 
trial worksheet  all  cut-off  dates  for  discovery 
and  set  dates  for  the  attorneys'  conference, 
final  pretrial  conference  and  trial.    Any  trial 
date  set  more  than  6  months  from  the  date  of 
the  initial  pretrial  conference  required  permis- 
sion of  tne  court— in  most  instances,  the  chief 
judge . 

—  In  another  district  that  had  local  rules  designed 
to  expedite  the  civil  process,  the  majority  of 
judges— five  out  of  seven— established  time  frames, 
usually  via  scheduling  orders.     The  ti^e  frames 
limit  discovery,  set  dates  when  motions  are  due, 
and  establish  a  date  for  pretrial  activities. 
Total  time  allotted  for  the  disposition  of  civil 
cases  ranged  from  143  days  to  360  days  from  the 
date  the  scheduling  order  was  issued,  which  in 
most  cases  was  after  the  answer  had  been  filed. 


1/The  Administrative  Office  in  its  comments  states  that 
in  a  study  entitled  "Court  Management  Study"  the 
Senate  Committee  on  the  District  of  Columbia  recommended 
that  pretrial  conferences  be  held  by  judges.  According 
to  the  study  this  expedites  the  trial  and  explores 
early  settlement. 
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—in  another  district,  each  judge  had  developed  his/ 
her  own  management  procedures  and  practices  for 
handling  and  processing  civil  cases.     These  various 
practices  ranged  from  issuing  a  standard  order  set- 
ting a  trial  date  6  months  from  the  date  the  case 
was  filed,  to  setting  a  trial  date  after  the  final 
pretrial  conference.     The  important  point  is  that  all 
judges  established  time  frames  for  the  civil  process. 

In  the  other  districts,  the  judges*  practices  regarding 
the  early  establishment  of  time  frames  varied  substantially. 
In  these  districts,  judges  who  established  early  case  tiroe 
frames  and  deadlines  were  in  the  minority.     Judges  wno  did 
not  set  case  time  frames  and  deadlines  believed  that  this 
could  not  be  done  because  of  inadequate  judicial  resources 
and  court  congestion.     Further,  certain  judges  believed  the 
attorneys  should  control  the  pace  of  litigation,  not  them. 

Although  the  establishment  of  time  frames  is  not  in  and 
of  itself  a  cure-all  for  alleviating  a  court's  backlog,  what 
it  does  is  (1)  establish  the  court's  control  of  the  case, 
(2)  break  the  case  into  manageable  components,  and  (3)  provide 
realistic  time  frames  for  the  attorneys  to  meet.    The  early 
establishment  of  such  time  frames  is  necessary  to  avoid  a 
severe  backlog.    However,  to  realize  the  full  impact  of 
establishing  time  frames,  the  court  must  incorporate  in  its 
case  management  system  a  means  of  monitoring  and  enforcing 
the  attorneys*  compliance  with  its  time  frames.     If  the 
courts  do  not  actively  monitor  compliance  with  the  time 
frames,  they  become  virtually  meaningless. 

Need  to  monitor  and 
enforce  time  frames 

The  monitoring  and  enforcement  of  time  frames  by  the 
court  is  essential  to  expedite  the  civil  process.    Like  the 
establishment  of  time  frames,  the  monitoring  and  enforcement 
practices  of  the  nine  courts  visited  varied  substantially 
amona  courts  and  judges.     Courts  which  consistently  monitored 
and  enforced  time  frames  tended  to  have  lower  backlogs  than 
courts  where  case  monitoring  was  either  ineffectively  used  or 
not  practiced  at  all.    Similarly,  within  each  court,  judges 
who  effectively  practiced  case  management  by  setting  up  a 
system  which  incorporated  case  time  frames  and  who  monitored 
and  enforced  the  time  frames  were  able  to  move  their  cases 
more  expeditiously.     As  a  result/  these  judges  had  a  lower 
pending  caseload. 
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Those  courts  with  good  case  monitoring  practices  reviewed 
the  status  of  each  case  at  the  various  steps  in  the  civil  pro~ 

4^.^""''^^°"  ""^^  performed  by  personnel  from  the 
clerks    offices  who  systematically  reviewed  the  pending  civil 
docket  to  identify  slow  moving  cases  requiring  the  court's 

^Ur^r^r^  T^^'  ^^^^  "'^^  performed  by  tracking,  via  docket 

caras,  the  specific  time  frames  for  each  case  and  notifying 
the  attorneys  of  the  court's  concern  where  time  frames  on 
pleadings  and  motions  were  not  being  complied  with. 

These  monitoring  practices: 

—Insured  that  court-established  time  frames  were 
maintained  so  slow  moving  cases  would  not  disrupt 
the  court  calendar. 

—Insured  that  cases  not  actively  litigated  were  dis- 
missed for  want  of  prosecution  before  consuming  an 
unwarranted  amount  of  court  personnel  time. 

—Increased  the  opportunities  for  early  case 
settlement. 

Court  enforcement  or  case  time  frames  and  local  rules 
can  be  accomplished  by  court-imposed  sanctions  and  fines, 
denial  of  continuances,  or  directly  or  indirectly  applied 
court  pressure.    The  courts'  practices  regarding  time  frame 
enforcement  varied  among  the  districts  visited  and  within 
courts.     In  courts  which  exercised  strong  judicial  control, 
judges  imposed  monetary  sanctions  on  attorneys  for  unreason- 
able delaying  tactics.     Further,  rather  than  automatically 
granting  case  continuances,  these  courts  required  formal  re- 
quests and  justification  for  time  extensions,     in  addition, 
judges  and  court  personnel  constantly  reminded  the  attorneys 

firmness  of  the  time  frames,  especially  the  trial  date 
Which  most  judges  considered  crucial  to  early  case  sltUeml^t. 

On  the  basis  of  case  data  and  interviews,  we  concluded 
^^^LrHr?  «"«<=tively  enforced  case  time  frames  min- 

imized their  backlog.    The  following  table  illustrates  the 
ottectiveness  that  good  case  management  can  have  on  the 
number  of  cases  pending  1  year  or  longer. 
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D»9rM  to  which        P«rc«nt  o£  jo<lf»« 
court*  practiced       practicing  afftctiv* 
cmam  iMn«^«tMnt         caaa  Manaq<»«nt — 


p«ndinf 
ofi 

Jun«  30,  1»71'_ 


lliaib«r  of  c««*« 
p«ndin«  I  y«*r 
or  lonftr  of 
Jxinm  30,  1979 


Vary  Cft 
Court  A 


100 


274 


Cr««t 

Court  B 
Court  C 


50 
43 


1,(79 
3,432 


(72 
•OS 


1,003 
1,291 
1,443 
l,43t 


Court  t> 
Couri  S 
Court  r 
Court  0 


3S 
3S 
3S 
33 


1,444 

3,214 
2,712 
4,340 


fall 
•/Court  a 
b/Court  X 


0 
0 


3,442 

S,574 


2,954 
3,497 


Not  only  did  an  effectively  enforced  case  management 
system  affect  the  courts'  pending  caseloads »  it  also  affected 
how  expeditiously  the  courts  processed  their  civil  cases. 
For  cases  that  took  longer  than  a  year  to  terminate,  courts 
that  practiced  sound  case  management  spent  less  time  for  the 
civil  process. 


a/  When  cases  for  this  court  were  sampled,  the  universe  of  pending 
*"*    cases  was  reduced  to  exclude  a  large  number  of  black  lung  cases. 

According  to  the  court  these  cases  were  not  being  actively 

litigated  due  to  their  large  numbers  and  th^  lack  of  judges. 

Including  these  cases  in  the  universe  would  have  provided  an 

unfair  picture  of  the  court's  operations. 

b/  The  universe  of  pending  cases  for  this  court  was  reduced  to 
^    exclude  a  large  number  of  Interstate  Commerce  Commision  rate 

cases.    According  to  the  court  these  cases  were  not  being 

actively  litigated  due  to  their  large  number  and  uniqueness. 

Including  these  cases  in  the  universe  would  have  provided 

an  unfair  picture  of  the  court's  operations. 


16 


ERIC 


639 


'^l!^''^  effectively  enforced  a  case  management 
d^vn^l  f    .v^^^       control  the  amount  of  time  attorneys 

^      various  steps  in  the  civil  process,  especially 
the  discovery  phase.    This  phase  is  regarded  by  the  courts  as 
the  portion  most  difficult  to  control,  and  yet,  one  wMc^  is 
most  subject  to  attorney  delay  and  abuse.     In  one  district 
which  lost  any  semblance  of  court  control,  95  percent  of  its 
backlogged  cases  had  not  completed  the  discovery  stage.  Al- 
though certain  courts  have  attempted  to  limit  discovery 

^  ^^^^^  restrict  the  number  of  iliter- 

«?noo  fi^''  of  these  rules  is  still  uncertain, 

since  these  restrictions  are  subject  to  varying  court  perl 
contaLiS  a  result,  courts  which  effectively 

faster  discovery  activity  managed  to  terminate  cases 


oni:^^  ^  following  table  illustrates  the  impact  effectively 
enforced  case  management  practices  had  on  the  processing  of 
civil  cases  which  took  more  than  l  year  to  terminate.  As 
for  ^nl?  f-''''^'.''  ""^^^  disparity  existed  in  the  nine  courts 
disnos^f  nf^?^         5-''^^  process.     For  example,  cases  were 
disposed  Of  in  a  median  time  of  462  days  in  one  district 
and  in  a  median  time  of  847  days  in  another  district. 


Degree  to  which 
courts  practiced 
case  management 

Very  Great 
Court  A 

Great 
Court  B 
Court  C 

Moderate 
Court  D 
Court  E 
Court  F 
Court  G 

Small 
Court  H 
Court  I 


Percent  of 
judges  practicing 
effective  case 
manat^ement  


100 


Median  number  of 
days  from  date 
of  filing  to 
completion  or 
closure 


462 


50 

519 

43 

470 

25 

792 

25 

521 

25 

813 

23 

591 

0 

845 

0 

847 
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Judges  who  implemented  ca«e  management  system*  had  the 
lowest  pending  civil  caseloads.     Because  certain  courts  did 
not  track  individual  judge's  case  closings  and  pending  case- 
loads, we  were  unable  to  develop  a  complete  profile  for 
judges  within  every  district.     However,  the  following  chart 
illustrates  the  wide  variance  that  existed  within  courts 
regardless  of  the  court's  case  management  philosophy. 


Court  and 
judge 


Extent  of 

case 
management 
practices 


Pending 
caseload 
as  of 
June  30,  1979 


Number  of  cases 
closed  during 
year  ending 
June  30,  1979 


Court  D 

Judge  1 
Judge  2 
Judge  3 


very  great 

moderate 

small 


336 
471 
517 


357 
310 
238 


court  E 


Judge  1 
Judge  2 
Judge  3 


very  great 

moderate 

small 


249 
379 
528 


400 
297 
265 


Court  G 

Judge  1 
Judge  2 
Judge  3 


very  great 

moderate 

small 


169 
261 
394 


495 
319 
241 


It  is  clear  that  one  of  the  keys  to  minimizing  civil 
case  backlog  and  expediting  the  civil  process  is  the  develop- 
ment and  enforcement  of  a  case  management  system. 

BETTER  USE  OF  COURT  RESOURCES 
CAN  EASE  CIVIL  CASE  BACKLOG 

increased  utilization  of  court  resources  is  essential 
to  the  elimination  of  civil  case  backlogs.     The  courts  visited 
could  reduce  their  backlog  of  civil  cases  if  they  increased 
the  use  of  the  clerks'  offices  and  magistrates.     Increased  use 
of  such  resources  would  relieve  judges  of  many  administrative 
and  less  important  judicial  functions.     Ultimately,  this  would 
lead  to  more  timely  disposition  of  all  matters  before  the 
court* 
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Clerks  are  not  fully  utilized 

The  clerk's  office  in  each  court  can  provide  a  valuable 
L^ir^r  magistrates  by  aLinistering  their 

case  management  and  docket  control  systems.     The  clerk's 

f^K^K?/'^^"  ""S"^  judges,  maintain  case  files 

and  exhibits,  record  key  case  information  on  docket  cards, 
provide  monthly  reports  of  case  activity,  monitor  all  cases 
each  T.r-V^l     ..^""^^V  deadlines  are  met.  Because 

1  i    ^  organized  differently,  depending  on  the 

nro5L  r  preferences,  the  range  of  service! 

provided  and  who  performs  these  services  vary.  aervio-es 

the  cUrks- "office.^ backlog  more  actively  involved 
p?%^o^^^?    offices  in  administering  case  management  and  dock- 

b^r^^?no«      ^r^^^^*'!"  the  higher  case 

backlogs.     The  following  describes  how  three  districts  with 

d^nni^tM.^^""^^"?  '^f^^         ^^^^'^'^  t°  expedite  the 

disposition  of  civil  cases. 

—  In  one  district,  the  clerks  assisted  in  case 
assignment,  case  scheduling,  and  the  systematic 
monitoring  of  pending  cases,     if  the  attorney  in 
a  case  failed  to  comply  with  established  time 
frames  or  did  not  actively  litigate,  the  clerk's 
office  informed  the  judge  and  set  up  meetings  to 
determine  why  the  time  frame  was  not  met. 

—In  another  district,  the  clerk's  office 
tried  to  insure  an  equitable  assignment  of 
cases  to  judges  by  accounting  for  such  fac- 
tors as  case  type,  pending  caseloads,  and 
time  spent  in  trial.     Further,  it  provided 
monthly  caseload  activity  reports  by  judge 
of  cases  pending,  closed,  and  assigned, 
along  with  the  prior  year's  caseload  fig- 
ures.   Also,  depending  on  the  judge,  per- 
sonnel from  the  clerk's  office  scheduled 
cases,  issued  scheduling  orders,  monitored 
pending  cases  on  a  periodic  basis,  and 
reminded  attorneys  of  the  court's  deadlines. 

—  In  the  third  district,  the  clerk's  office 
administered  the  case  assignment  system  to 
insure  an  equitable  distribution  of  cases 
to  the  judges.    Depending  on  the  judge,  per- 
sonnel from  the  clerk's  office  performed 
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various  duties.    Normally,  they  were  involved 
in  scheduling  and  monitoring  cases  for  pre- 
trial conferences,  assisting  and  preparing  the 
trial  calendars,  and  «»ctively  monitoring  cases. 
Two  judges  encouraged  the  clerk's  personnel  to 
maintain  close  contact  wi^h  attorneys  to  keep 
abreast  of  settlement  possibilities.    The  judges 
credit  this  approach  with  the  settlement  of 
many  cases. 

The  use  of  the  clerks'  offices  in  these  courts  reduced  the 
administrative  burdens  on  judges  and  helped  maintain  the  pace 
of  civil  litigation.    Further,  the  judges  in  these  courts 
agreed  that  the  clerks'  offices  were  vital  to  the  expeditious 
disposition  of  civil  cases. 

In  the  courts  with  large  backlogs,  the  clerks'  offices  were 
minimally  involved  in  administering  case  management  and 
docket  control  systems.     For  example,   in  one  court  with  a 
backlog  problem,  the  clerk's  office  provided  little  or  no  man- 
agement information  to  judges  and  did  not  provide  any  assis- 
tance to  judges  in  monitoring  or  managing  their  caseloads. 
Each  judge  was  left  to  individually  set  his  own  calendar  and 
keep  abreast  of  case  flow,     in  another  district  with  a  high 
case  backlog,  only  one  judge  used  the  clerk's  office  to  per- 
form case  management  and  docket  control  activities. 

All  the  courts  suffered  from  the  lack  of  a  uniform  and 
centrally  administered  case  management  system.     In  lieu  of 
a  uniform  case  management  system,  each  judge  who  had  a 
system  implemented  it  differently.    Consequently,  the 
existence  of  many  diverse  case  management  systems  limited  the 
clerk's  office's  ability  to  (1)  establish  uniform  procedures 
and  forms  to  streamline  case  processing  and  (2)  reassign 
personnel  from  one  judge  to  another  when  needed,  because  each 
judge  had  a  different  system,  and  generally  only  one  individual 
in  the  clerk's  office  was  familiar  with  each  system.  Further, 
some  judges,  although  case  management  oriented,  did  not  assign 
case  management  and  docket  control  services  to  the  clerk's 
office.     Rather,  they  handled  these  duties  by  themselves,  or 
their  law  clerks  or  secretaries  handled  them.     This  practice 
placed  unnecessary  administrative  demands  on  the  judge  and 
his  personal  staff. 

If  a  court  is  to  operate  effectively  and  reduce  its 
backlog,  then  the  judges  within  the  court  must  agree  on  how 
to  best  utilize  the  personnel  in  the  clerk's  office.  Clerks 
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lltitZ         "d-nini'trative  burden  on  judges,  administer 
the  court  s  case  management  and  docket  control  System,  and 

ihroperationro;%i'''^"''"^  "  maintained'^'l^'i^prove 

M^f<:^f™  °^  ^■^^  t*>e  judges  should  (l)  adopt 

uniform  case  management  and  docket  control  procedures  and 
Lll  administration  of  such  a  system  to  thi  l?erk's 

Office.    The  clerk -s  office  and  the  judges  then  can  work  in 
tandem  to  enforce  the  requirements  of  such  a  system.  StiU- 

fash?on°^  '^"^  f  personnel  in  such  a 

fashion  can  help  the  court  operate  more  efficiently  and 
effectively  and  should  help  reduce  the  court's  backlog? 

Magistrates  are  not  being 
tuiiy  utilized 

The  ccpurts  can  improve  their  operations  by  makina  bett-er 

use  Of  magistrates.    The  magistrates  are  authorized  to  ha^d" 

p^h^J^I/m'"^?^'^""^'  criminal  and  civil  matters.  ?he 

to  eXDand^?^''"'-  °^  °"  October  io,  ll79, 

tea  expand  the  magistrates'  authority  to  dispose  of  certain 

cour^"^'"""■^"r^»"^  '°  di=P°«e  Of  civU  lases  S^on  Jho 

specific  designation  and  the  litigants'  consent 
Although  the  legislation's  intent  was  to  |rovide  adlui-inal 
diftr^cL  T""'  ""ibility  for  district  courts,  cer^a?n 
u'z'eT^^:ir'':ali:t%a°t^s'?'^""  ^""^  "^i" 

Magistrates  are  authorized  to  handle  a  wide  variety 
Of  duties  which  provide  the  court  with  greater  fl-xibiiltv 

^"4^°  include  supervising  the  criminal  and 
civil  calendars;  handling  pretrial  proceedings,  including 
discovery  conferences  and  settlement  conferences;  determining 

corpis"^  Ir  """'"^  subpoenas,  w^its  of  labels 

corpus,  or  other  orders  necessary  to  obtain  needed  witnesses 
substl^M^ff '    Although  the  magistrates  have  authority  to 
substantially  assist  the  court,  the  courts  visited  generally 
v^fi?!d  them.  In  five  of  the  nine  courts  ^ 

visited,  some  pudges  were  unwilling  to  assign  civil  case 
from'd.in^'"^?^"^"""-  practices  limited  the  court 

^^r^^?^^-^^^  minimize  the  civil  backlog. 

The  following  are  examples  of  such  practices: 

—  In  one  district  with  a  backlog  problem, 

only  two  of  nine  judges  used  the  magistrates 
to  handle  substantive  matters,  such  as  pre- 
trial conferences. 
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— In  one  dittrict  with  *  backlog  problem,  the 
magistrates  had  not  been  certified  to 
handle  civil  cases  as  authorized  by  the 
Federal  Magistrate  Act  of  1979. 

— In  another  district,  the  magistrates  were 
limited  to  handling  primarily  administrative 
cases  involving  a  review  of  case  files  and  sug- 
gesting recommendations  to  the  judges.  This 
court  hac'  not  used  its  magistrates  to  handle 
pretrial  proceedings,  settlement  conferences, 
or  motions  to  any  great  extent.     Several  judges 
in  this  court  did  not  believe  magistrates 
foster  timelier  disposition  of  civil  cases* 

— Even  in  a  district  which  overall  had  a 
low  civil  case  backlog,  the  magistrates 
were  not  being  used  to  their  full  poten- 
tial.    In  one  of  the  court's  divisions 
that  had  the  highest  number  of  pending 
cases,  the  judges  rarely  delegated  any 
portion  of  a  civil  case  to  the  magis- 
trates . 

Magistrates  were  not  used  because  judges  said  they 
(1)  believed  magistrates  do  not  expedite  the  disposition 
of  civil  cases  because  their  decisions  can  be  appealed  to 
the  court,   (2)  wanted  full  control  of  all  cases,  and  (3) 
believed  the  opportunities  for  settlement  were  greater  if 
they  presided  over  all  conferences.    Unless  the  magistrates 
are  utilized  as  authorized  by  the  act,  the  act's  potential 
for  expediting  and  improving  on  court  operations  will  be 
impossible  to  measure. 

LACK  OF  JUDICIAL  MANPOWER  HAS 
CONTRIBUTED  TO  THE  CIVIL  BACKLOG 

The  lack  of  an  adequate  complement  of  judges  has 
contributed  to  a  backlog  of  civil  cases.     Courts  experienced 
a  shortage  of  judges  when  judges  became  ill  for  long  periods 
of  time  and  when  judges  became  involved  in  cases  that  con- 
sumed a  great  deal  of  time. 

Until  the  passage  of  the  Omnibus  Judgeship  Act  of  1978 
(P.L.  95-486,  92  Stat.  1629),  the  number  of  authorized  judge- 
ships had  not  increased  since  1970.    As  of  July  1,  1970,  the 
number  of  authorized  judgeships  for  all  district  courts  was 
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399.    The  authorized  judgeships  for  the  9  courts  visited 
ll^Ti.^^'^J'^  ."P^"  passage  of  the  act,  the  author- 

ized judgeships  systemwide  increased  by  117,  thereby  pro- 
r*„«?L''."'''^  authorized  strength  for  the  9  courts  visited, 

^"5^"^  °f  ^  the  number 

of  civil  filings  increased  from  87,321  to  133,770.     m  one 
court  visited,  the  lack  of  judges  contributed  significantly 
to  the  backlog  problem.    The  pending  cases  in  this  particular 
district  increased  from  739  as  of  June  30,  1970,  to  3,854  as 
Of  June  30,  1978.     During  this  period  the  court  was  authorized 
the  resource  equivalent  of  two  and  one-half  judges,     ^he  half- 
judge  authorization  represented  a  judge  who  split  his  time 
between  two  different  district  courts.    Compounding  the  prob- 
lem, the  judges  had  to  divide  their  time  between  eight  geo- 
graphical locations.    The  inability  of  the  judges  to  handle 
the  increased  filings  because  of  their  volume,  compounded  by 
the  inefficiencies  caused  by  the  multiple  locations  of  the 
courts,  played  a  significant  role  in  the  court's  backlog  prob- 

.^"^  judgeship  act  this  court  now  has  a  total 

autnorization  of  five  and  one-half  judges. 

r.^  i  court  resource  problems  caused  by  judges  becoming  ill 
or  involved  in  time-consuming  cases  occurred  in  five  of  the 
nine  courts  visited  and  affected  the  courts*  ability  to  keep 
their  caseloads  current.     For  example: 

—Two  courts  visited  handled  school  desegregation 
cases  that  required  the  full  attention  of  a  judge 
in  each  court.     In  one  court  a  major  portion  of  a 
judge's  time  was  devoted  to  one  case  for  5  years. 
Furthermore,  the  court  continued  to  assign  cases 
to  the  judge  even  though  he  was  unable  to  handle 
them.    In  the  other  court,  a  judge  had  been 
handling  a  desegregation  case  for  4  years  while 
still  being  assigned  additional  cases. 

— In  another  court  a  judge  was  involved  in 
a  bankruptcy  case  that  required  his  full 
attention  for  18  months.     During  this 
period,  the  judge  was  still  being  assigned 
cases. 

— An  airplane  accident  case  required  another 
judge's  full  attention  for  7  months  while 
he  continued  to  be  assigned  cases. 
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— In  several  courts  there  were  occasions 
when  judges  became  ill  for  long  periods 
of  time  and  the  court  was  left  without 
a  full  complement  of  judges.    For  example, 
two  courts  experienced  the  equivalent  of 
32  and  41  vacant  judgeship  months,  respec- 
tively, over  a  2-year  period. 

CONCLUSIONS 

An  adequate  conplement  of  judges  is  essential  if  a  court 
is  to  dispose  of  its  cases  in  a  timely  manner.    However,  the 
problem  of  backlogs  cannot  be  solved  solely  by  an  increase  in 
the  number  of  judges.     It  must  be  recognized  that  processing  a 
large  volume  of  cases  requires  efficient  court  administration. 

The  key  element  we  identified  that  expedites  the  civil 
process  is  a  strong  case  management  system  that  includes: 

— Uniform  case  management  procedures. 

— Early  definition  of  time  frames  for 
each  case. 

— A  monitoring  system  for  identifying  cases 
that  are  not  adhering  to  predetermined 
time  frames  and  not  being  actively  litigated. 

—Enforcement  of  the  court's  time  frames 
through  the  use  of  sanctions. 

By  establishing  a  case  management  system,  the  court 
assumes  responsibility  for  insuring  that  a  case  is 
actively  litigated. 

The  development  and  enforcement  of  a  case  management 
system,  in  conjunction  with  the  increased  utilization  of 
court  resources— magistrates '  and  the  clerks'  offices — is 
essential  to  the  elimination  of  the  civil  case  backlog. 
The  Judiciary  needs  to  insure  that  the  resources  it  has 
are  effectively  used  throughout  the  judicial  system. 
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RECOMMENDATIONS  TO  THE 
JUDICIAL  CONFERENCE 

To  improve  the  operations  of  the  Federal  district  courts 
and  to  reduce  the  backlog  of  civil  cases,  the  Judicial 
Conference  should: 

— Develop  a  proposed  amendment  to  the  Federal  Rules 
of  civil  Procedure  to  include  maximum  time  frames 
for  the  various  steps  in  the  civil  process  and 
require  each  court  to  establish  time  frames  within 
these  limits.    The  Federal  Rules  also  should  au- 
thorize a  judge  to  waive  the  time  limits  for  good 
cause  shown,  such  as  case  complexity,  and  to  es- 
tablish alternate  time  frames  where  appropriate. 

—Encourage  the  district  courts  to  better  utilize 
their  clerks*  offices  in  the  administration  of 
the  courts,  particularly  for  case  management 
and  docket  control  systems. 

—Encourage  the  district  courts  to  make  greater 
use  of  the  magistrates  as  provided  in  the 
Federal  Magistrate  Act  of  1979. 
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CHAPTER  3 


AGENCY  COMMENTS  AND  OUR  EVALUATION 


The  Administrative  Office  of  the  U.S.  Courts,  the  chief 
judges  in  8  of  the  9  Federal  district  courts  visited,  and  the 
Department  of  Justice  commented  on  this  report.     (See  apps. 
I  through  X.)    One  chief  judge  offered  no  comments.    On  the 
whole  there  was  agreement  for  effective  case  management. 
Some  enthusiastically  supported  our  recommendations,  while 
others  expressed  a  number  of  concerns  or  did  not  directly 
address  our  recommendations.    The  areas  of  agreement  and 
disagreement  are  discussed  in  the  following  sections. 

CASE  MANAGEMENT  AND  NEED  TO 
MODIFY  THE  FEDERAL  RULES  OF 
CIVIL  PROCEDURE 

While  agreeing  with  the  need  for  effective  case 
management,  the  Administrative  Office  and  one  chief  judge 
disagreed  with  the  need  to  modify  the  Federal  Rules  to  estab- 
lish maximum  time  frames  for  the  various  steps  in  the  civil 
process  as  the  report  recommends.    The  Administrative  Office 
is  of  the  opinion  that  maximum  time  frames  can  not  be  set  for 
all  types  of  civil  cases,  especially  complex  cases  or  those 
involving  numerous  litigants.    The  Administrative  Office 
further  believes  that  modifying  the  Federal  Rules  is  not  the 
appropriate  means  to  reduce  civil  case  backlog.    The  chief 
judge  believes  that  such  a  change  would  lead  to  a  "speedy 
trial  act"  for  civil  cases  similar  to  the  Speedy  Trial  Act 
for  criminal  cases  and  might  speed  up  terminations  but  not 
necessarily  indicate  justice  was  done. 

Contrary  to  the  views  of  the  Administrative  Office, 
the  Federal  Judicial  Center's  1977  report,  the  majority  of 
chief  judges  of  the  nine  courts  visited,  and  the  Department 
of  Justice  all  agree  that  flexible  time  frames  can  be  estab- 
lished for  all  types  of  cases,  including  complex  cases.  We 
appreciate  the  Office's  well  founded  concern  that  there  will 
be  occasions  when  cases  will  not  be  able  to  meet  predeter- 
minecl  time  frames.    In  recognition  of  this,  our  recommen- 
dation contemplates  that  the  time  frames  would  be  flexible. 
For  example,   judges  should  be  authorized  to  waive  time  frames 
for  good  cause  shown,  such  as  case  complexity,  and  establish 
alternate  time  frames  when  appropriate.    As  for  modifying  the 
Federal  Rules  of  Civil  Procedure,  one  judge  summarized  the 
report's  recommendation  by  stating  that  "This  proposal 
strikes  me  as  being  the  logical  approach  in  the  process  of 
bringing  about  procedural  change  to  achieve  uniformity  among 


26 


ERIC 


649 


the  courts  and  their  judges  in  prescribing  time  frames  for 
the  processing  of  civil  cases. -    Another  chief  judge  said 

Such  time  limitations  are  presently  not  established  by  the 
Federal  Rules  and  are  instead  the  subject  of  myriad  local 
rules  throughout  the  country.    The  suggested  uniform  time 
frames  will  undoubtedly  serve  to  expedite  the  civil  process. 
The  Department  of  Justice  supported  the  recommendation  by 
saying    it  is  apparent  that  amendments  to  the  Federal  Rules 


iJr^Y^^  will  probably  produce  improvements  in  the 

efficiency  of  the  civil  process,  and  at  the  very  least  will 
send  a  message  to  the  Judiciary  that  greater  efficiency  is  a 
emphasized. «    The  establishment  of  time  frames  for 
?  T!^^  J"  process  is  not  as  impractical 

as  the  Administrative  Office  seems  to  suggest. 

«  ,     The  chief  judge  who  was  opposed  to  modifying  the  Federal 
Rules  did  so  because  he  believes  such  action  will  limit  the 
courts*  flexibility  to  adjust  to  changing  workloads  as  the 
f^rfL^St- V''^  '^Ithou^  our  recommendation  proposes 

the  establishment  of  time  frames,  it  provides  flexibility  to 
^!l^Ki     ^^tigants  and  courts  to  accommodate  themselves  as 
problems  arise.    The  recommendation  states  that  a  judge  should 

compJe^tJ.^°  ''    ''''  ""^""^  ^^"^""^  ^"^^ 

Another  issue  raised  by  this  chief  judge  was  that 
although  coerced  uniformity  might  speed  up  terminations  it 
would  not  necessarily  indicate  justice  was  done.  However, 
we  believe  our  recommendation  would  avoid  the  pitfalls  of 
?^!f^nL"r^^°5'"t^J'       providing  the  judges  with  sufficient 
latitude  to  administer  time  frames  consistent  with  the  re- 
quirements of  each  case.  What  the  report  also  suggests  and 
the  judge  agrees  with  is  continuous  contact  by  the  court  with 
the  attorneys  and  litigants  as  one  component  of  good  case 
management.    The  judge  believes  that  the  Federal  Rules  should 
not  be  modified  to  accomplish  such  contact.  This  of  course 
IS  true  If  a  given  court  opts  to  manage  its  calendar  in  such 
as  to  assure  regular  contact  between  the  court,  at- 
n^v^-K?    .J  However,  we  believe  the  establishment 

ot  flexible  time  frames  would  be  a  greater  assurance  that 

05<="^^ing  in  courts  throughout  the  judicial 
^Itly  ^11°"^^       "^^^'^^  ^^""^  the  court  in  question  has 

local  rules  that  insures  this  contact,  and  by  no  means  do 
the  lawyers  we  interviewed  who  practiced  before  the  court 
believe  they  are  being  coerced. 
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FAILURE  TO  SUBSTANTIATE  BENEFITS 
OF  CASE  MANAGEMENT  SYSTEM 

The  Administrative  Office  endorsed  the  report's 
reconunendation  regarding  effective  delegation  of  strong  case 
management  to  the  clerks  of  courts.     The  Administrative  Of- 
fice, however,  even  though  accepting  the  recommendation  on 
case  management,  stated  that  our  conclusion  should  more 
clearly  substantiate  the  benefits  of  a  case  management  sys- 
tem.    In  our  opinion,  the  report  clearly  demonstrates  that 
a  case  management  system  reduces  the  time  needed  to  process 
civil  cases.    On  page  17  we  demonstrated  that  courts  which 
had  proven  case  case  management  systems  were  able  to  move 
their  cases  much  faster  than  courts  that  did  not.  Further, 
as  shown  on  page  18,  the  report  demonstrates  that  judges  who 
had  effective  case  management  systems  were  able  to  process 
civil  cases  much  faster  than  judges  who  were  without  such  a 
system. 

In  addition,  the  chief  judges  for  the  courts  that 
commented  on  our  draft  report,  as  well  as  the  Justice  Depart- 
ment, agreed  with  our  conclusion  and  recommendation  concerning 
the  merits  of  a  case  management  system.     In  September  1977 
the  Federal  Judicial  Center  issued  a  report  which  further 
supported  our  recommendation.    This  report  concluded  that 
those  courts  that  practiced  case  management  disposed  of  civil 
cases  in  less  time  than  those  district  courts  that  did  not. 

We  believe  we  have  demonstrated  that  case  management 
systems  can  reduce  the  time  it  takes  to  dispose  of  civil 
cases. 

CASE  COMPLEXITY 

One  chief  judge  suggested  that  the  statistics  on  cases 
pending  1  year  or  longer  would  be  more  meaningful  if  they 
differentiated  between  complex  and  noncomplex  cases.  He 
recognized  that  many  cases  can  be  disposed  of  quickly  but 
observed  in  his  district  that  complex  cases  make  up  a  higher 
proportion  of  the  cases  pending  1  year  or  longer.    Using  the 
judge's  definition  of  complex  cases — patent,  trademark,  multi- 
defendant  securities,  and  aircraft  cases — we  determined  that 
such  cases  represented  only  27  percent  or  less  of  the  cases 
pending  a  year  or  longer  for  any  of  the  courts  visited. 

The  report  does  not  recommend  or  propose  that  any  case, 
including  complex  cases,  be  disposed  of  in  1  year  or  less. 
The  report's  recoiwnendation  concerning  the  establishment  of 
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for  «  wtT!!/^      f^°*"=^  provides  for  a  provision  allowing 
fifhLnt    r  for  complex  oases  and  the  estab- 

lishment of  alternate  time  frames.    To  clarify  the  issue 
^hf  TM^Jo^Hf  "'"^f"™  time  frames  recommended  can  be  whatever 

conference  determines  is  reasonable.  In  ad- 
re^?2  sta?e«  Tl^  V"'  ^^^'"^  Judicial  Center's  1977 
«!S?»m.^?  courts  that  employed  case  management 

tw  did    T'      °    ^'''"P^"  "O"  quickly  than  courts 


T^'^^'i'^'I  ""^  concerned  because  the  chart  on 

page  18  failed  to  relate  the  figures  to  case  complexity.  ?^e 
chart  in  question  illustrates  the  relationship  Sftween^;ff^! 
tive  case  management  and  the  number  of  cases  pendinland 
^.,2^^  Z"""         Jtatistical  year  ending  June  30,  1979,  per 
judge  for  certain  courts.    What  the  report  failed  to  high- 

c««  Z'.t^^t  'V'  ^"  =°"r'"  were  assigned 

the  nkeU^oJ°!^%°^  °  ^°"!''^  diminishing 
»n  ini^^}:  :^"^5e  would  be  overburdened  with 

an  inequitable  share  of  complex  cases. 


SPEEDY  TRIAL  ACT  AFFECTS  BACKLOG 

„rohi5m"L°5».''*"'  ^"^^es  attributed  the  civil  backlog 

autre  1-  P"^°^i»i°ns  of  the  Speedy  Trial  Act  which  ^- 

davf    Jr^^oM^  *2  °^  criminal  cases  to  trial  within  100 
Of  t^e  lilTr.^^  '^^'/^^  ^t'  affected  the  courts,  the  severity 
of  the  impact  depends  on  how  well  the  courts  managed  their 
caseloads  and  utilized  their  resources.    Two  of  the  four 

and^thurr,^',H'V"  becoming  mo^e  complex 

and  thus  requiring  more  of  their  time.     Because  of  this  we 

Ua^°:?th\nd  ^dont""""  ^P'"'^-^  'hat  judges  becom^'la^li- 
eaSe  t^e  hnrLn^f  ?  management  system  to  help  them 

ce%"in'g%t":i:n°cas°es'"  "  '^-^^  P"" 

A  study  dated  April  15,  1980,  conducted  for  the 
Department  of  Justice  by  a  private  contractor,  concluded  *h»* 
courts  that  disposed  of  civil  cases  expeditouily  prior  to  ^he 
act  continued  to  do  so  after  the  act's  passage.    The  study 
wrreacS:d  tH'  "  ^""^-f-nding  mechanLm,  alrea^'in  plLe. 
we  reached  the  same  conclusion  in  the  courts  visited;  that 
lJ;.d  employed  case  management  ind  uti- 

than\^Ss1\h%%'°d"[d"o?:°""^'  expedit^Sisly 
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It  should  be  recognized  that  90  percent  of  all  civil 
cases  are  settled  without  going  to  trial  and  that  establishing 
time  frames  for  the  various  steps  in  the  civil  process,  es- 
pecially firm  trial  dates,  could  lead  to  early  settlements. 
This  eliminates  the  need  for  a  trial  and  reduces  the  time 
a  3udge  spends  on  a  case.    A  judge's  involvement  in  a  case 
can  be  further  minimized  if  the  clerks  and  magistrates  were 
allowed  to  implement  and  monitor  the  case  management  system. 

INNOVATIVE  TECflNIQUES 

In  commenting  on  the  draft  report,  the  Administrative 
Officft  stated  that  improved  case  management  techniques  alone 
will  not  address  the  backlog  problem.     It  said  that  one  must 
find  new  ways  through  which  litigation  may  be  resolved  with- 
out the  necessity  for  a  trial.     It  suggested  such  alternatives 
as  eliminating  diversity  cases  from  Federal  jurisdiction, 
new  methods  for  handling  prisoner  petitions,  and  expansion 
of  arbitration  procedures.     The  Office  also  cited  innovative 
calendar  management  techniques  and  trial  setting  practices  as 
steps  some  courts  have  taken  to  ease  their  workloads. 

We  agree  that  improvements  in  cour*£  operations  other 
than  case  management  would  help  ease  the  burden  on  the  courts. 
However,  it  still  remains  that  reducing  the  number  of  matters 
reaching  the  courts  or  making  administrative  improvements  in 
no  way  diminishes  the  need  for  the  courts  to  employ  effective 
case  management  systems. 

The  other  alternatives  to  reduce  the  workload  of  the 
courts,  while  viable  options,  have  either  met  resistance  or 
are  still  in  the  experimental  stage.     The  issue  of  removing 
diversity  cases  from  Federal  district  courts  has  been  debated 
within  the  Congress  for  many  years,  and  no  resolution  has 
come  about  as  of  this  date.     The  issue  of  prisoner  petitions 
is  also  controversial  because  prisoners'  civil  rights  are 
protected  by  Federal  consitutional  law.     (See  p.  9  of  the  re- 
port.)   Although  these  legal  limitations  presently  exist,  the 
options  suggested  would  assist  in  relieving  the  courts'  work- 
load.   The  third  alternative  suggested  by  the  Administrative 
Office  deals  with  the  expansion  of  arbitration  procedures. 
However,  the  Administrative  Office  recognizes  that  this  is  an 
experimental  project  and  has  only  been  established  in  three 
district  courts.    The  Administrative  Office  must  recognize 
that  the  options  it  presents  could  be  fruitless  if  additional 
efforts  are  not  directed  towards  improving  the  management  of 
the  Federal  district  courts. 
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SHOULD  SLOW  MOVING 
CASES  BE  DISMISSED? 

The  Administrative  Office  criticizes  the  report  for  not 
sufficiently  emphasizing  dismissal  for  lack  of  prosecution  as 
a  management  tool.     On  the  other  hand,  a  judge  expressed  con- 
cern that  the  court  cannot  always  give  lawyers  firm  trial 
dates,  which  possibly  could  increase  litigation  costs  if  a 
trial  date  was  established  and  then  cancelled.    The  chief 
judge  also  stated  that  it  is  easy  to  be  ruthless  with  lawyers 
at  the  expense  of  litigants  by  dismissing  cases  for  failure 
to  comply  with  the  court's  time  frames. 

The  suggestion  by  the  Administrative  Office  to  dismiss 
cases  for  lack  of  prosecutive  action  is  not  the  best  way  to 
address  the  causes  of  civil  case  backlog.    The  Administrative 
Office  needs  to  fully  recognize  the  benefits  that  can  be  gained 
by  having  a  sound  case  management  system.     For  example,  on  page 
14  of  the  report,  we  discussed  in  detail  an  essential  com- 
ponent of  any  case  management  system.    That  component  is  a 
case  monitoring  system  to  insure  that  time  frames  for  the 
various  stages  of  the  civil  process  are  met.    The  performance 
of  this  task  not  only  reduces  the  time  needed  to  process 
civil  cixses  but  also  provides  the  litigants  with  the  assur- 
ance that  their  case  is  being  actively  processed  by  their 
attorneys.    Also,  the  establishment  of  firm  dates— especially 
trial  dates— should  promote  out  of  court  settlements.  In 
View  of  this,  we  believe  the  utility  of  dismissal  for  lack  of 
prosecution  should  be  placed  in  proper  perspective  and  should 
not  be  confused  with  the  benefits  that  can  be  derived  from 
sound  case  manageirent.     Dismissal  is  a  remedy  or  a  sanction 
that  generally  comes  into  play  only  when  a  case  lacks  pro- 
secutive merit  or  the  litigants  fail  to  adhere,  without 
justification,  to  the  time  frames  or  other  requirements  ap- 
plicable to  the  case  involved. 

The  concerns  of  the  chief  judge  are  addressed  by  the 
report's  recommendation  which  allows  flexibility  and  yet  does 
not  imply  strict  conformance  to  required  time  frames.  The 
report's  recommendation  provides  flexibility  to  avoid  arbi- 
trarily disn.-ssing  cases  and  to  ensure  litigants  do  not  incur 
unnecessary  litigative  cost. 

There  are  two  beneficial  aspects  of  a  case  management 
system:     (1)  it  brings  the  lawyers  together  to  discuss  the 
issues  which  may  lead  to  settlement  and  (2)  the  litigants 
can  be  assured  that  their  case  is  being  actively  litigated. 
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To  the  extent  courts  practice  sound  case  management  and 
litigants  become  aware  of  and  adhere  to  the  courts  manage- 
ment requirements,  it  clearly  will  not  be  necessary  to  dis- 
miss cases  for  lack  of  prosecution.     In  fact,  what  may  happen 
is  that  cases  may  be  settled  out  of  court  or  merely  dropped 
by  the  litigants  themselves  if  the  soundness  of  the  case  is 
in  question. 

SAMPLE  SIZE  QUESTIONED 

The  Administrative  Office  said  that  our  sanple  was  not 
representative  because  we  visited  less  than  10  percent  of 
the  Federal  district  courts.     We  agree  that  we  visited  less 
than  10  percent  of  all  district  courts;    however,  our  objec- 
tives were  to  determine  whether  and  why  a  backlog  existed 
and  what  could  be  done  to  alleviate  it.     As  a  result,  we 
identified  that  60  percent  of  all  cases  pending  1  year  or 
longer,  as  of  June  30,  1979,  were  concentrated  in  20  of  the 
95  district  courts.     Therefore,  we  selected  6  of  the  20  for 
detailed  review.     These  six  courts  accounted  for  40  percent 
of  all  cases  pending  1  year  or  longer.     For  further  details 
on  scope  and  methodology,  see  chapter  4. 

By  concentrating  our  review  in  the  six  courts  that  had 
a  severe  backlog  problem,  we  believe  we  were  better  able  to 
identify  the  factors  contributing  to  the  problem.     For  con- 
trast purposes,  we  selected  three  district  courts  that  were 
not  experiencing  a  severe  backlog  problem.     In  our  opinion, 
if  we  had  taken  a  random  sartple  of  the  95  district  courts, 
we  may  have  concluded  that  there  was  no  civil  case  backlog 
problem,  which  we  are  sure  that  the  Administrative  Office 
would  have  considered  inaccurate.     Therefore,  we  believe  by 
identifying  the  courts  that  accounted  for  60  percent  of  the 
problem,  and  then  sampling  30  percent  of  these  district 
courts,  we  were  able  to  more  thoroughly  analyze  what  should 
be  done  to  improve  the  management  of  civil  cases. 

NEED  FOR  ADDITIONAL 
RESOURCES 

Four  of  the  chief  judges  commented  that  there  is  a  need 
within  the  courts  for  additional  resources,  including  judges, 
court  personnel,  and  magistrates  to  handle  their  increasing 
demands.     On  pages  22  to  24  the  report  discusses  in  detail  the 
impact  the  lack  of  judicial  manpower  has  had  on  civil  case 
backlog.     However,  the  question  that  must  be  addressed  is 
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whether  the  courts  are  uiing  their  present  resources  effectively. 
Once  case  management  techniques  are  adopted  and  court  resources 
are  effectively  used,  the  courts  will  be  in  a  much  better  posi- 
tion to  appropriately  determine  the  manpower  needs  of  the  courts. 
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C^tAPTER  4 


SCOPE  OF  REVIEW  AND  METHODOLOGY 


We  reviewed  the  issue  of  civil  case  backlog  in  Federal 
district  courts  because  of  the  concerns  of  the  Congress,  the 
Department  of  J.istice,  the  Judiciary,  and  the  public.  We 
initiated  our  review  to  Jetermine  whether  and  why  a  backlog 
exists,  and  what  can  be  done  to  alleviate  or  minimize  the 
backlog. 

SELECTION  OF  LOCATIONS 

For  the  purpose  of  this  review,  it  was  necessary  to 
determine  what  constitutes  a  backlog  in  the  Federal  district 
courts.     In  the  absence  of  a  definition,  we  defined  a  civil 
case  as  being  backlogged  as  any  case  pending  1  year  or  longer 
from  the  date  of  filing.    Based  on  this  definition,  data  was 
obtained  from  the  Administrative  Office  of  the  U.S.  Courts 
on  all  cases  pending  1  year  or  longer  as  of  June  30,  1979, 
in  each  district  court.    The  cases  were  aged  by  1  year,  2 
years,  and  3  years  or  older. 

Our  analysis  showed  that  60  percent  of  the  cases  pending 
1  year  or  longer  were  concentrated  in  20  of  the  95  district 
courts,     six  of  the  20  courts  were  selected  for  review.  All 
6  courts  were  among  the  20  with  the  largest  number  of  cases 
in  the  categories  3  years  or  older  and  2  to  3  years  or  older. 
Five  of  the  6  were  ranked  among  the  20  in  the  1-year  cate- 
gory.   To  draw  a  contrast  we  also  selected  3  courts  that  were 
not  among  the  20  courts  for  any  of  the  3  categories.     In  ad- 
dition to  selecting  the  courts  because  of  their  rankings,  an 
additional  factor  was  the  availability  of  our  staff  to  per- 
form the  y«5rk.    'J*he  chart  below  identifies  where  the  courts 
reviewed  ranked  among  the  95  Federal  district  courts. 


34 


ERIC 


657 


 Ranking 

District  ^ 


court 

1-2  yrs. 

2-3  yr». 

3  yrs. -over 

Overall 

A 

55 

41 

51 

52 

B 

34 

31 

48 

36 

C 

26 

32 

33 

30 

D 

30 

19 

18 

20 

E 

16 

18 

17 

16 

P 

14 

12 

13 

14 

G 

11 

15 

9 

11 

H 

9 

2 

2 

4 

I 

2 

1 

1 

1 

.r^^r.  '^^f  principal  field  work  was  performed  between  December 
1979  and  June  1980  and  included  a  detailed  review  of  both 
pending  and  closed  civil  cases,  1  year  or  older,  at  nine 
Federal  district  courts, 

SELECTION  OF  SAMPLE 

The  Administrative  Office  of  the  U.S.  Courts  provided 
?A  ^^^^       cii»e»  pending  1  year  or  longer  as  of  June 

3U,  1979,  and  those  cases  over  1  year  old  that  were  termin- 
ated during  statistical  year  1979  for  the  nine  courts  re- 
viewed.    From  this  universe  we  randomly  sampled  both  pending 
and  closed  cases.     The  following  is  the  universe  and  our 
sample  size. 
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Pandlnq  c««e8  Closed  cases 


District 
court 

1  year 
or  longer 

Sample 
size 

1  year 

Sample 

A 

77 

1  Q1 

B 

il4 

^  JO 

Do 

C 

805 

lUl 

D 

1  f  UUJ 

127 

a/  £ 

1     O  Q1 
1  #  Z^l 

1  1  Q 

P 

I«463 

131 

351 

95 

G 

1,638 

193 

899 

130 

b/H 

2,958 

124 

172 

61 

c/l 

3,697 

222 

2,176 

150 

Total 

13,801 

1,207 

5,074 

782 

a/  A  reduction  of  sample  cases  was  necessary  because  a 
substantial  number  of  the  cases  pending  as  of  June  30, 
1979,  were  closed  between  July  1979  and  March  1980. 
Therefore,  our  original  sample  would  not  have  accurately 
depicted  the  court's  current  operations. 

b/  When  cases  for  this  court  were  sampled,  the  universe  of 
pending  cases  was  reduced  to  exclude  a  large  number  of 
black  lung  cases.    According  to  the  court  these  <^a8ea 
were  not  being  actively  litigated  due  to  their  large 
numbers  and  the  lack  of  judges.     Including  these  cases 
in  the  universe  would  have  provided  an  unfair  picture 
of  the  court's  operations. 

c/  The  universe  of  pending  cases  for  this  court  was  reduced 
to  exclude  a  large  number  of  Interstate  Commerce  Com- 
mission rate  cases.    According  to  the  court  these  cases 
were  not  being  actively  litigated  due  to  their  large 
number  and  uniqueness.     Including  these  cases  in  the 
universe  would  have  provided  an  unfair  picture  of  the 
court's  operations. 
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Por  each  sample,  a  detailed  case  analysis  was  made  to 
identify  at  what  stage  in  the  civil  process  the  c^aaa  were 
delayed.    The  case  analysis  was  then  used  in  conjunction 
with  an  analysis  of  each  court's  operations  to  identify  the 
practice  and  procedures  that  expedited  the  civil  process. 
At  each  court  visited  we  interviewed  the  judges,  clerk  of 
the  court,  courtroom  deputies,  docket  clerks,  and  the  magis- 
trates.    Comments  from  these  officials  were  obtained  on  such 
topics  as:    case  management,  need  for  judges,  use  of  magis- 
trates, use  of  the  clerk's  office,  and  their  opinion  as  to 
why  a  backlog  existed. 
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AOMINISTRATtVC  OFFICE  OP  THE 
UNITCO  STATCS  COURTS 


WASHINGTON,  O  C  ZOU* 


Novtaktr  23»  1910 


»tr.  MilliJA  J.  Anderson 
Olrtctor 

G«ner«1  Govf^rwcnt  Division 

United  Stitts  G«fltril  Accounting  Off fcf 

Washington^  O.C. 

0««r  Hr.  Anderson: 

Th«nk  >ou  for  tht  opportunity  to  coMcnt  on  the  proposed  report  to 
Conoress  entitled  'Fedr'il  Civil  Cise  iKklog:  A  locilUed  Protm  Which  Cui 
fc  used.*  The  report's  e«ph«sls  on  inproved  cm  Mn«««ntnt  an4  aore 
efficient  use  of  existing  court  resources  Is  welcowe.  The  Adelnlstritlve 
Office  KKno«ledoes  these  to  M  Mong  its  aest  laportant  goals,  end  encourages 
Identification  of  probteos  and  approprlaU  remedies  In  this  area.  HoMever, 
U  Should  be  neted  that  the  small  simple  of  courts  selKted  for  review  (less 
than  ten  percent  of  all  district  courts)  are  not  necessarily  representative, 
and  thcfe  could  fee  a  aore  detailed  and  InforMttve  statistical  analysis  of  the 
available  data  on  case  prxesslng.  Given  the  extensive  develep«ents  In  court 
nanageMnt  In  recent  years,  we  feel  that  the  draft  report's  conclusions  should 
be  acre  clearly  sufestantlated,  and  the  recowendatlons  supported  by  so*e 
analysis  of  proven  case  Mnageaent  systems.  This  repert  coi«s  at  a  tiae  when 
the  iioact  of  the  Owibus  Judgeship  Act  is  enly  Just  being  felt,  t-id  Its 
effects  could  net  be  aeastired  In  the  courts  under  review,  y 

As  the  draft  report  recognizes  at  pages  9-10,  federal  Jurisdiction  Is 
Increasing  through  new  legislation.   t"proved  case  Mnageaent  techniques  alone 
win  not  suffice  to  address  the  bKklog  profelen.   In  this  context.  It  Is 
necessary  to  find  new  aechanlsM  through  which  nwerous  categories  of 
litigation  aay  be  resolved  without  Uwi  necessity  for  trial  In  a  federal  court, 
or  at  least  vnitr  conditions  which  exhaust  settlement  aechanlsas  prior  to 
court  involveaent.  5oae  of  these  ttchnlQues  which  should  be  further  explored 
arei 

1.    Further  consideration  of  reding  diversity  Jurisdiction  through 
possible  adoption  of  the  reconMndatlons  of  the  Anerictn  law  Institute. 
Our  igao  Annual  Report  reflects  that  of  a  total  of  1S4,M5  cases  were 
disposed  of  in  the  district  courts  and  of  these  34,727  were  diversity 
cases.  The  aedlan  tiae  froa  filing  to  disposition  for  the  9,4go  diversity 
cases  disposed  of  by  trial  was  20  aonths. 


Although  Increased  resources  will  help,  there  is  also 
need  for  many  courts  to  improve  the  use  of  resources 
they  do  have  by  better  management  of  their  caseloads. 
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2.  Cfl€0ur«9eiffnt  of  tdilnlttratlvt  screening  for  $ttt«  tnd  federtl 
prisoner  MtUlons  so  thtt  tM  f«cc-f1n<l1ng  procedures  C4n  tt  eihiusted 
before  court  1nvOlvei«nt.   In  stttisclcti  ye«r  1930,  t  totti  of  13,000 
prisoner  civil  rights  casts  Mtrt  coNMenctd  vls-t-vls  11,713  In  fiscil  1979, 

3.  UfVrUOfx  of  arbitration  prKt<^rCS.  The  FeiMral  Judicial  Ctnter  Is 
•ooltoring  a  rtstarch  project  on  arbitration  which  was  cstabHshtd  In 
three  districts  by  local  rule,   it  would  seen  «lnlaa11y  that  arbitration 
could  b%  available  as  in  alternative  where  bKklots  are  prevalent  and 
severe. 

Scat  Innovative  ca1ef»dar  — nm«ent  techniques  could  be  discussed,  for 
ei»Ple  putting  one  or  aerc  Judges  on  a  crialnal  case  rotation  for  a  period  of 
tlMt.  In  «4ilch  they  hendlt  all  crialnal  aatters  arising  In  that  period.  The 
r^Mlnder  of  their  calendar  asslgnwit  would  H  w  Identifiable  block  of  tl»t 
In  t^lch  civil  cases  ceutd  H  scheduled  heavily  without  fear  of  disruption 
necessitated  fcy  speedy  trial  concerns,  and  In  which  no  new  crialnal  aatters 
MHild  M  received.   This  arranMient  has  worked  successfully  for  Judges  and 
for  •agUtratcs  In  several  ■•dlwi-sUe  courts.  Another  significant  Mission 
In  the  ^aft  report  Is  the  absence  of  discussion  on  trial-setting  practices. 
The  report  recoonlzes  that  aost  Judges  consider  a  fine  trial  date  crucial  to 
early  case  sett  eaent,  but  does  net  discuss  the  relative  aerlts  of 
*casest«cklng'  (I.e.  setting  aorc  than  one  case  for  trial  on  the  s we  date), 
irrangeaents  of  trUl  calendars,  etc.  Courts  where  the  Clerk's  Office  has 
responsibility  for  calendar  control  tend  to  'stack*  cases  for  trial  (based  on 
their  perceptions  of  which  cases  will  settle)  soae^hat  a«>e  readily  than  when 
Judges  or  their  personal  staffs  set  the  calendar. 

Techniques  based  en  routine  case  disposition  (te  achieve  what  the  report 
refers  to  »s  •Uniform  Court  Procedures*  #1  page  24)  a«y  not  apply  to 
protracted  or  coaplex  litigation,  aultldl$t-lct  litigation,  or  large  class 
Ktlons.  Vhllc  soae  of  the  suggestions  for  csttkllshlng  deadlines  and  tli« 
fra^s  In  the  report  ere  Kovocatlve,  they  sltvly  do  net  apply  to  highly 
coaplex  cases  or  those  with  mmrous  parties.  This  should  be  ickftowf edged  in 
the  report  and  cress- reference  aade  to  the  Hanual  on  Coaplu  Litigation  and 
the  rules  of  the  Hultldlstrtct  Litigation  panel.  For  slallar  reasons  we 
question  the  KOposal  to  aodify  the  Federel  Xules  of  Civil  Procedure  to 
Include  aulaua  tiae  fraaes  for  the  various  steps  In  the  civil  process, 
subject  to  welver  (page  24).  The  Federal  Rules  are  calculated  to  achieve 
unlforalty  In  those  Kecedures  eatable  of  unlfora  application.   U  Is  not 
realistic  to  Include  in  thea  luxliui  tlac  Halts  to  fit  the  conditions  of 
every  case  whether  It  Is  a  large  antitrust  case.  Involving  an  entire  Industry 
on  the  one  hand,  or  e  pro  se  prisoner  petition  on  the  other.  Guidelines 
appropriate  to  various  categories  of  litigation  alght  be  aore  appropriately 
advocited  if  local  proceAjres  of  aore  uniform  character  are  needed,  but  such 
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auldellnes  should  not  trett  til  fedtr*!  cwil  c*«$  *$  fwnflble  or  even 
closely  reUted.   Thi$  can  be  reidily  di«>o«rited  by  reference  to  tible  37 
(CMe$  pending  three  ytir$  or  ■ore)  In  our  IfSO  Annu*l  « wort  to  the 
Director.   There  I J  such  t  »«t  difference  In  the  kinds  of  Utl^ttton 
reflKted  in  thit  teble  (copy  enclosed)  thet  no  rigid  tlae  frmt  cogld  ^>e 
«>pH«4.Wto-«ver.  guKelines  could  establish  i(m  reisonable  norw  in 
prxesslno  certein  ctteeories  of  ctses.  which  wouU  be  t  mrt  flexible 
•pproach  to  the  enor^sly  vwyin|  conditions  In  J5  district  courts  end  the 
different  kinds  of  lltl^itlon  within  eny  fWen  court. 

The  drift  rcfort  *>es  not  sufficiently  ei^htslze  the  utility  of  dlsalssil 
for  iKk  of  prosecution  es  e  ctse  ainifeiient  tool.   It  Is  ^•^"•^'[JV"'* 
tikle  of  locil  rules  which  expedite  the  civil  prxess  (p»fe  12)  although  the 
•Ajorlty  of  courts  have  such  a  rule,  and  It  Is  mentioned  only  briefly  on  pafc 
15  with  no  specific  ti««  Interval  reco«*nde<,i/The  retort  should  advxate  a 
systMatlc  screening  of  Inactive  cawi  which  would  provide  for  d1$«lssa 
without  prejudice  after  six  nonthl.  or  no  longer  than  one  year.   It  would  be 
1ntere5t1ng  to  learn  the  review  teea's  findings  In  the  cases  which  they 
exwined.  i.e.  what  percentage  of  cases  over  one  year  old  had  no  docketed 
entries  for  over  six  Bonths  or  over  one  year.  3/ 

Regarding  r«ter  use  of  saglstrates.  the  draft  report  reco**nds  that  the 
Judicial  Conference  encourage  the  district  courts  in  this  endeavor.   It  has 
Men  the  strong  and  persistent  policy  of  the  Judicial  Conference  and  Its 
Haelstrates  Co^wlttee  over  the  years  to  encourage  wimm  utilUation  of 
Mglstrates.  This  has  Nen  done  through  the  Jurisdictional  checklists. 
M^jals  aodel  rules,  swple  orders,  seminars  and  workshops,  and  a  variety  of 
reports  and  awanda.  The  state«»nt  of  page  21  that  'the  courts  oenerally  do 
not  effectively  use*  saglstratet  is  too  broad  and  •isteading.  Obviously, 
certain  courts  and  certain  Judie*  use  •agistrates  aore  effKtively  than 
others.   £Kh  court  wst  atpraise  its  o*m  needs  and  preferences.   In  m 
districts  It  Is  a  better  aeflication  of  this  resource  to  use  wglstrates  in 
certain  categories  of  litigatien.  such  as  social  security  or  prisoner  cases, 
than  on  Kttrial  and  discovery.   Although  the  expanded  Jurisdiction  of  the 
Mgistrates  Is  relatively  ne*.  the  courts  are  r»d«ally  developing  its 
potential,  and  we  feel  that  th«  sanple  of  courts  reviewd  by  the  GAO  tea*  Is 
not  in  fKt  representative  of  the  district  courts  as  a  whole,  aany  of  which 
use  sagistrates  extensively. 

A  reccMwndation  as  to  acre  ad*q«aU  retri*!*       advanced  in  the  Senate 
dccuvnt  'Court  Managenent  Study.'  Senate  Comltlee  on  the  District  of 
ColuAla  )lst  Cong.  2d  Sess..  as  reflected  in  the  enclosed  extrut.J/This 
reccMiended  that  the  Judge  trying  the  case  should  hold  a  pretrial  conference 


1/Enclosure  deleted  from  comments. 

2/The  local  rules  illustrated  on  page  12  of  the  report 
are  examples  that  expedite  the  civil  process  while 
maintaining  the  quality  of  justice,  unlike  the  rule 
emphasized  by  the  Administrative  Office. 

3/Forty  percent  of  the  cases  pending  1  year  or  longer 
had  no  docket  entries  for  over  6  months. 
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Shortly  btfort  tht  trUl  iilt.   This  not  only  txPeitttes  the  trial  tnd  explores 
eirljr  settltMent,  but  tends  to  rMuce  "court  house  <to«r*  scttl«i*nts  «ftd  the 
consequent  waste  of  a  su^^nad  Jury  panel  and  staff  tiae.  The  review  tew  My 
wish  to  refer  to  this  recoinendatfon  in  thefr  retort.  1/ 

with  reference  to  tht  statistics,  «•  weuld  like  to  set  aore  discussion 
re9«rd1of  the  basis  of  tM  tafelts  and  wdat  tht  data  reflect*,  (rerhips 
anendU  tables  will  bt  included  in  tht  final  rc»ort.)  On  pe«e  17.  aedfan 
tiat  intervals  are  fiven  which  reflKt  days  fro«  dau  of  ffllne  to 


table  on  pafe  II;  Is  credit  flvtn  equally  tt  all  clOMd  casts  wMther  or  not 
there  was  court  action?   In  cturt  6,  what  cast  tyns  are  re»rtstRttd  In  tht 
4f$  cases  closed  ky  M^t  l2?/Altho«fh  outside  of  tht  scift  of  this  rt»trt.  It 
would  bt  interestinf  to  knew  ««itthtr  tht  dlifttltfons  of  a  'controlltd 
calendar*  judfe  «rt  aore  fretutntly  afftaltd  than  thost  of  e  judft  who  Mrafts 
tht  bar  to  control  the  pKe  of  lltlfn«:4i.  3/ 

Oo  pa9t  U,  nine  district  courts  art  shown  with  tht  nui^  of  case* 
Hftdlrtf  one  year  or  longer  as  of  Jjne  »,  W9.  Tentatively  identifying  Court 
1  ;M!t*'i*i"lfJ":  5**^"  ^-C-C.  reus  cases  are  alssfna;  thJs  district  had 
a  total  of  M;3  civil  cases  pending  one  year  or  lonftr.  of  »<hlch  S.91S  were 
I£:ri-2^^  ?*!"^  caitforles  appear  to  have  bttn  oaltttd  tr<m  tht 

reaalnlnf  districts,  but  without  sttinf  tht  original  data  m  cannot  deterafne 
If  the  figures  are  corrKt.l/ 

On  page  3,  tht  SKtlon  on  •AAilnlstratlvt  Structure  of  the  Judiciary" 
notes  that  tiere  art  three  levels  of  judicial  adalnlstratlon  plus  the 
Adilnlstratfve  Office,  but  In  tht  discussion  Judicial  councils  In  tht  circuits 
art  oaltted.  Thtst  councils  wtrt  specifically  created  by  the  Congress  to 
•aakt  all  ntctssary  ordtrs  for  tht  efftctlvt  and  expeditious  a4ilnfstratlon  of 
tht  buslntss  of  tht  courts  within  its  circuit.*  j/ 

In  %\0m9ryt  wt  endorse  the  reptrt's  recoMidatlons  retarding  efftctlvt 
dtlcgatloa  of  strong  cast  aanagtntnt  to  tht  clerks  of  court,  and  wttUr 
utilisation  of  tht  aaglstrates  as  a  resource.  We  do  not  feel  thn 
aodlflcatfon  of  tht  fedtral  Kults  of  Ctvll  Proctdurt  Is  an  approprlatt  aeans 
>y  which  to  rc<ftice  civil  kackltg;  rather,  m  rtccmmit  expansion  of  aechanlsas 
to  resolve  civil  litigation  without  trial,  and  further  analysis  of  Imwatlve 
and  exeaplary  cue  aanagaMnt  techniques  t<hlch  can  be  ^1  fed  to  tht 
Individual  clrcuattances  of  each  district  court. 


1/Changes  made  to  report  on  pages  4,13,16,  and  35. 

2/At  the  present  time  there  is  no  data  available  to  mea- 

trltA''tr.f''^^''t^^  °?  ''"^  particular  case.     The  magis- 
trates  participation  in  cases  we  reviewed  was  minimal, 
because  they  were  filed  prior  to  the  passage  of  the 
Magistrate  Act  of  1979.    Court  G  assigns  cases  to 
i^^^A  T  ^asis  eliminating  the  possibility 

that  judge  1  was  assigned  only  noncomplex  cases. 

-^^f*.^?«  ^^^^""^  recognizes,  such  an  undertaking  was  not 
within  the  scope  of  this  report. 
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Once  Ut  m  th»n<  you  for  the  Ofportunlty  to  file  oyr  co^nti. 

Sincerely  yowj, 

MWWm  £.  foley  / 
Director  [ 
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ys»Tco  sufcs  oiST»'CT  coour 


AccountSnf  Office 

C*»3P  "p.  Andersoni 

I  icKncwlcdre  receipt  of  youp  lettep  of  Octoeep  23. 
or  tn-  rMffP-il  clvJl  cise  SicXloc.    I  sincerely  appreciate 

^irVt  Jr  U^^^V^       ^^"^  r-pori.    The  pecent  1950  Annual 
Report  of  the  Dlrectcp  of  the  Adnlnlsrritive  Office  conflpns 

are  re^Jlr^d  to  devote  an  enorrous  »rount  of  ti-e  to  *he 
^.w;i;r,?f  BfiH.?"*^  <'''i'«n«  "s"  generated  throui^h 

"A^vla'nd     T  ^"  federal  enclaves  throu?h8ut 

.ar>Un<J.    I  enclose  excerpts  fpon  that  Pepcpt  -^hich  sho« 

tr«f -^t?rP.'  iLV^lt  ^'^''^^^  /greater  voLne 

EC!*!  their  counterparts  in  the  25  largest 

;T-rs4?c!ov''li';ri'/^'*^'=*  obviously,  this  =!lnor  crl-lnal 
rJ^*^,^^^'*^?        amount  of  tlnse  they  can  e;?pen(S  on 

the  civil  caseload  of  this  Court.    Without  additional 

.tnj2\'rion"J?%Tr'^;L??^5e's!:*"'  difficulty  In  fuPtheP 

i  ^i^,,^^''*^^*''*  ^f«el  "h^t  the  cuprent  cpltepla  fop  allocating 
Judicial  «anpowep  leaves  nuch  to  be  dtslped.    Enclosed  Is  a 
l^S^iJ  iS"-if*'''i"*        ^''^•^  In-coupt  tine)  of  the 

judges  of  -ihls  Ccupt,  the  Dlstplct  of  Coluabla,  in  the  other 

ItTrLV'rV'  ^'^^  Judicial  CeSS" 

M?*  i^K^^^r^^^"?^'  <ilstrlct  courts  having 

nine  authorised  Judges .l/These  statlsr.ics  clearly  indicate 
the  enorrous  artount  of  tire  our  .fudges  spend  on  the  fcench  — 


enclosure  has  been  deleted. 
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4  factor  not  taken  Into  account  In  the  allocation  of  Ju^.cUl 
-aoro*?r.    Case  fllloc*  are  not  ^niy  Inaccirate;  they  ':«n  be 
-a-lpulat*-!.    ^-r  nave  avoldtd  playlnc  tne  r.ur&ers  ^^r.e  and 
hAv<f  probaol/  suffered  ajs  a  r«sul:.    Kowevsr.  I  f-rel  that  th? 
i-nclosed  tabvjlitlon  clearly  Indlcat-f^  oor  ^^^^^JJiJ^, 
at  fill  capacity;  and  that  the  pendlnr  caseload  is  Increasing, 
ftotwlthstardlnc  our  e-phtsls  on  case  nanarersent  and  control. 

Ae  also  suffer  froji  a  chronic  short«?<  of  clerical 
personnel  because  of  the  nuaerlcal  criteria  used  for  tsslfnlng 
support  p«rsornel»  based  on  existing  Judces»»lps.    Ve  feel  sooe 
subjective  criteria  should  be  used  In  this  area,  with 
aSdlttonal  clerical  personnal,  we  could  Increase  the  amount 
or  tl*-»  spent  by  the  ClerX's  Office  on  case  n«n*Ce»«nt  and 
control,  without  /educlne  the  tine  spent  on  docketlnp  procedures 
-*hlch  Is  assentlal  for  the  «alntenance  of  court  records. 

!  note  that  on  page  2  of  your  proposed  report  you 
speak  of  the  decline  In  criminal  cases.    Vhlle  the  sheer 
naobers  of  crlalnal  rillnjs  has  declined,  the  cosplexlty 
of  these  cases  certainly  has  not.    Rather,  the  cosplex-»y 
factor  nas  Increased,  so  that  while  we  have  fewer  cases,  the 
caseload  re-;ulres  sort  tine,  both  In  t^e  pretrial  stage  and 
In  the  trial  stage.    Unfortunately,  this  »J»trlct  has  a  lonc 
Mstory  of  corplex,  rnjltl-party  crinlnal  litigation  which  has 
consJMd  an  enornous  anount  of  the  tlae  of  cur  Judgas  and 
supporting  staffs, 

I  believe  the  aeebers  of  your  task  force  collected 
scnc  data  showing  that  as  our  criminal  pen^SlnS  caseload  was 
reduced  by  rcasoS  of  the  Speedy  Trial  Act,  the  clvU  P.ndlng 
caseload  Increased.   This  trand  continues,  particularly 
bacause  this  District  has  a  large  crinlnal  <loc^«t,  «nd  our 
Judges  tsust  concantrate  Rost  of  their  trial  effort  tlM 
on  their  crUlnal  docktt,  to  the  dttrlcent  of  tht  pending 
civil  docket. 

It  was  a  pleasure  working  with  your  personnel,  and 
if  we  can  provide  any  additional  Inforaatlon,  please  do  not 
hesitate  to  contact  u«.  ^ — v 
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UNITED  STATES  DISTRICT  COURT 
A  ttevtobtr  6.  1980 


Mr,  Will las  J.  Andtrjor 
Dlrtccor.  U.  S.  Central 
Accouncing  Offlct 
Waihingcon,  D.  C.  20S48 

D«ar  Kr«  Andtrion: 

Thii  1»  In  rttponi*  co  your  rtqucic  of  Occobtr  28  in 
which  you  invlct  cowuncs  co  your  drafc  rcporc  on  e«ia 
Mnagiaanc. 

for  Judgti  o£  cht  Uactm  Diicricc  of  Virginia.  w« 
would  «ak«  four  poinci: 

1.  AiMndMnCf  Co  cht  Ftdiral  Rulai  of  Civil  Proctdurt 
CO  stc  ouc  sptcific  courc  adKlniacracion  clat  for  ictpa  in 
cht  progrtta  of  civil  licigacion  would  noc  b«  in  cht  btsc 
inctrtsc  of  cht  lolucion  of  cht  problta.    W«  would  bt  t»- 

"SP"**/  Civil  Triar*   acc.  cht  foolhardintas  of 
which  ii  alrtady  naniftsctd  in  che  "Spttdy  Trial  Acc"  for 
criainal  proatcuciona. 

2  Fltxibilicy  hai  Co  bt  rtcaintd  wichouc  acrinxenc 
rtfcricciont  to  ch*c  liciganca  and  courc<  can  accomodac* 
ch««atlvts  Co  difftrtnc  problt«s. 

3.  Concinuoua  concacc  wich  cht  courc  la  cht  kty, 
S!!^!!  tj)""tn  «"cu»  rtporcf  or  som  ochtr  achtdultd 
Mtcing,  buc  chia  nttd  noc  bt  dtclartd  by  rult^i  

Cotrctd  uniforaicy  alghc  apttd  up  cttBinacioni.  buc 
ic  would  noc  ntctssarily  indicact  JuiCict  dont. 

X«ry  cnily  youra, 

KaiKtnzi^ 
S.  Discr^c  CourC 

JAM/agv 
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llrtiffji  ^tA*n  ?i*tnr!  (Tnai 


0<fT*<t  A*>M<l* 


C  A  Mvuac 

XavtBbtr  17.  1910 

Mr.  vtlltaa  J.  AA^trfM 
Otrtccor 

U.S.  C«ntr«l  Accauadnx  Offlci 
Ctntrjl  C*vtmMnC  Dlvlil«ii 
V«thtt|[C»«.  0.  C. 

D««r  Mr.  Aa4triM: 

tiMQcUllr  97  <U«triMwc  vlch  0)«  «prr««ch  Uku  by  cht  C.A.O.  «u4lc 
tr*vf  c*Mr4  Mr  civil  c«M  k«cU«t  «c  cht  cUm  th*r  mm4*  ch«lr  iurvt^r 
li  chjt  ch«jr  h«4  M  •fUlon.  «  flxU  tpfvch  c«  ch«  yrablM  w(i«m  chtr 
41iCttiia4  ch«  rrajtcc  vltb  m.  vhlch  M4t  oa  «ll«vMCta  far  achar  ^lact 
af  vlav. 

Ic  via  Chair  oylnlaa  chac  if  Mir  cha  fe^r«l  juntas  yfvU  Inalac  oa  ■ 
•litre  »a4  fUt4  4aa411na  f«r  cht  yraM»tl*()      civil  caaaa.  Ilka  uglc  all 
•Mr  ka<)ilag      caaaa  ««tMil4  hav«  41a«fH«t«4. 

Unfarcunacaly  chit  414  MC  caka  Uc*  mcvmic  sarraral  faccara  ^Ich  axlaca4 
4C  chac  da*  U  aur  41acrlcc. 

Th«  flrac  a5i4  f«r*Mtc  vaa  Mc  tnauth  ju4gaa.    Thla  ca^lna4  wlch  cha  yro* 
vltlaaa  vf  ch«  Sh«4x  Trial  Aec  a«  chla  *ffU*»  aa4  glvaa  frlarlcr  c« 
crlatnal  caaat.  cauaa4  our  hacklag. 

Ic  la  aaay  ca  aa^  chac  v«  aughc  c«  a^aka  all  lavyart  yrtfara  chair  caaaa 
far  crial  yroaf d/  «n4  ac  a  flxa4  cla«.    Thla  vaul4  h«  ahaolucaly  cru«.  If 
v«  caul4  Chan  glva  a  yraafC  crlal  aacdng*    luc  If  v«  cawMC  4*  chac.  ch«a 
cataa  hava  to  ka  fff9tt4  cvlca.  anca  ca  Mac  a  fracrlal  4aa«llaa.  an4 
at€—4ly  Juac  bafara  cha  crlJl  vhlch  c«ul4  c«m  •»«  c«  cva  co  chraa  yaara 
lacar.    Thla  —ly  fncraaaaa  cha  caac  af  llclgacla*. 

'-a  yraat  far  yracrlal  4aa411aaa  In  all  caaaa.  hue  hava  allavt<3  *cmm  laavay 
for  ch«  r#aaaAa  I  hava  acaca4* 

Ic  la  alaa  aaay  ca  %•  ruchlaaa  vlch  lavyara  ac  cha  axyaiiaa  af  lldgaiica. 
ly  cbjc  I  Man  a  caaa  can  k«  4laalaaa4  far  fallura  ca  cmtply  vlch  cha  Caurc'a 
•r^ara.  hvt  chac  4aaa  aac  raaulc  U  jaadca  far  cha  lldfaaca.  ic  saraly  glvaa 
chat  a  malfraedca  acdM  at'laac  thair  Uvjtta,    fraaMCly  vt  aav  hava  a  full 
caaflaMnc  af  ju^gaa  aa  a  raaulc  af  cha  l<ac  0«lbua  bill,  *mi  va  ara  Mvlag  aar 
c«iaa  CO  crlal  a«4  art  InalacUg  a«  4aa411aaa  far  yra crlal  fraMrid***  la 
face  I'va  laacrucca4  aur  Cl^rk  ca  glva  all  af  aur  judgaa  (chara  ara  now  can 
af  ua>  a  llac  af  caaaa  avarr  chraa  aoncha  chac  ara  cv«  ar  »ora  yaara  aU  aa  af 
JiAa  30.  1411.  aa4  hava  ancauraga4  ca«MClclro  b<cv«an  ua  ca  ra^uca  aur  backlog. 
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ron  TMK 

•CHMAnO  T    MOTMAMAN.  J* 


llttUtb  jShtrt  piitrirt  Cmirt 
ron  TMK 


Lcxlnscon,  KcnCucky 
Novetiber  19,  1980 


Mr.  Ulillaw  J.  Anderson 
01  rcccor 

UnlCtd  SC4CCS  Central  AccounCInt  Office 
W«shlnscon,  0.  C.  20548 

0««r  Mr.  Anderson; 

w^..^  '  received  your  leccer  of  Occob«r  28:h  ret«rdlnc 

iSX'?'*/*^?'^/^  Congress  concernint  civil  clfe  bick- 
lon  In  cnt  Federal  Discrlcc  Courcs. 

nrnK^Ki,.  w"^'^*  ^2"'  »"W««Ion  «s  Co  «  CISC  un«c<»«nC  syscea 
SI!n?ni?. ^'Z^*  adopcion  of  ,gch  *  plan  ll  absolutely 
:""i.fl:iabU  p^Mii'S!  JJ*  of  Chls  Discrlcc  wichlj; 


i*n.rh  eaphasis  on  'Vhica  collar  crUe"  wich  che  accendanc 

lanych  ^nd  co»ptcxIcy  of  cri.lnal  crials  flowing  frori  chls  area 
tLir  I?  "^^  Chac  our  Jodje*  device  al.osc  all  Jf 

vl  J JJJ"^J°"/°/^V*"*«"»"«  of  Che  cri.lnal  dockac.  The 

tcJtrn:t":j:Tfa"^i:^jr!;a^5}i 

ic  .r..r,.'^K!*I».^*"*"*f  *»«S«*«  Of  Che  problems  which 

Very  cruly  yours, 

lemard  T.  Moynahan,  Jr.,  * 
Chief  Judte 

BTM'daw 


1/The  court's  problem  is  discussed  on  page  23  of  the 

ff'^no;  if         court  is  to  reduce  its  backlog 

It  must  implement  some  type  of  management  system? 
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Ibttltb         pi»trid  €mat 

9mI  •Hb*        Ciwl^i  III  |h»ttte« 


Kr.  HilXiui  J*  And«rton 
Oir«ctor 

Unit«d  StAt«t  C«n«rAl  Accounting  0{{ic« 
WAAhingtonf  D.C.  20549 

D«Ar  Kr.  And«rion} 

Thank  you  tot  your  l«tt«r  of  October  2t  in  which 
you  cncloic^  a  propoi*4  draft  of  your  r«port  concaming 
civil  backlog  in  tha  fadaral  district  courts. 

Plaaaa  b«  adviaad  that  X  hava  raad  tha  raport 
which  I  b«Iiava  to  ba  carafully  praparad  and  X  hava  no 
furthar  coaaMnt,    Thank  you  for  your  courtaay  in  aandin9  it 
to  M. 

Sincaralyr 
Axvdraw  A.  Cttffray 


48 


e52 


ERIC 


671 


APPENDIX  VII 


APPENDIX  VII 


^Inttrd         p*hUt  (Cotxti 


N(}vvbcr  26.  1960 


Kr  WillLin  J.  Andtr»on 
Dlrtctor.  Uiiccd  5£Jt«3  General 


Acoomslnf  Off; 
VSMhIjntton.  D<  C. 


H'  Drafc  of  A  fronosmi  Paport 

Federal  ClvU  Cu«  Bcddot;  A  LxaUzcd  Problo 
Ihlch  Cm  9c  CaMd. 

DMTttr.  Anter>on; 

Pir*umC  to  yotx  nq-jMC,  I  hcv«  cir«fully  jnUyMd  eht  Craft  of 
A  Proro««d  »<rort.  Aa  a  Mieral  conclusion,  I  fully  agraa  vlch  cttt 
drafc  «nd  cha  rtoanmdauoni  concainad  therein.  Hsre  spadflcally. 
while  prescribed  cine  fnras  vlll  rot  be  a  cure-all.  I  afree  thit  xim 
Fedcnil  hil««  of  ClvU  Ptocaduze  s^0uld  be  Modified  to  include 
•pecUlc  cine  frvM  for  various  steps  in  the  clvU  process,  trvd  to 
require  each  court  to  estsbUsh  Cine  frms  vlchln  cha  prescribed 
lliilta.    I  cmot  believe,  hcMrvtr,  chsc  aDdlflcatlon  of  cha  hiles 
CO  chac  end  vUl  be  an  assy  acooe^lishoent.  Orast  reslacance  at  cttt 
hinds  of  Che  orKmlxad  bsr.  rot  co  nnclon  tuch  of  the  Judiciary,  will 
msfae  the  cask  difficult  co  accoBpUsh.  fbdem  dlacov«nr  practices  an 
a  njor  tim-consudnc  fsctor  In  cha  procassinf  of  civil  Uclfsclon 
snd  luch  of  a  lawyer's  billable  tint  Is  aCcrlbuuAle  to  discovery  vojic. 
a  source  of  inccxna  rot  likely  co  be  relinoulshed  without  resistance. 
Hour«r,  l£  reasonsbla  due  fratcs.  3ii>Ject  co  eacnlon  for  9X>d  cause 
shtun,  an  prwld<d  *n  rtm  rodlficttSrM  of  the  Federal  Riles  of  CMl 
Procadure,  the  orxmlMd  b«r»  in  sy  opinion,  vlll  show  less  resiscsnca 
to  cha  proposed  nile  change    In  any  «v«nt»  until  adoption  of  uiifont 
piocedires  for  cha  early  dafiniclon  of  dm  franM  for  processii^  dvU 
llclsstlon  is  required  of  the  dlstrlcC  courts,  this  one  key  elenent  of 
a  scxoRff  caM  wmttfmmt  systaa  will  not  be  accepted  jtenerally  by  cha 
bench  tini  bar. 

Tb  laprav  Che  oneradons  of  Che  federal  district  courts  «id  to  reduce 
the  badd«(  of  civil  cases,  the  drafc  report  reonmnds  chat  the 
Judicial  Conference  should  sodify  the  Federal  hiles  of  ClvU  Procedure 
CO  Include  ncditn  tint  frames  for  various  steps  in  the  civil  process 
and  rec^irt  each  court  co  establish  time  fremss  within  those  llrdts. 
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Al«o.  tlwie  tttt  Tmiml  Ikil*s  tlvAd  allow  «  juc%t  »  «tlv«  tht  cia* 
lljdM  bM«M  of  c«»«  ooB^jlJKicy  or  for jjood  c«um        Iwt  th»c  w» 
*«lv«  itould  U  acWquftUly  JuiclfUd.  IhU  ptopo««l  »trlk**  at  w 
IwlM      loflcal  «pPPO«Jt  In  tht  procMt  of  brlirjln«  •bouc  tht  pto- 
c«inl  chn«  to  «chttv«  unlfoxalc/  «cnc  Cht  courts  and  Chfir 
judfu  In  pr«KrlbIi«  dH  fvwm»  for  tin  pcocm*li%  of  clvU  cams. 

A  t^ooni  i>:iBTii1iMnn  In  tht  rsfort  U  O^c  th»  dUerlcc  courts 
•h>uU  UctiT  utUlat  ths  cl«fcs*  office  In  th«  .iifals&atlm  of  th* 
ORKtsi  In  pKtioulJir,  chit  ths  dczks  should  tw  rs^onsibU  fac  ttm 
«MnlseriCion  of  tht  oourv*  cis«  iMUfwnt  wd  dodMC  control 
wy*um.   In  fwral.  I  sys  vtch  this  iim— >i1sdgn.  Ho*««^»  . 
iiicU  thi  cl«ks'  office  sn  staffed  with  s  oon^lsMnc  of  parsUi^. 
or  with  staff  sttoxTwys,  wh>w  dUtjr  would  U  to  scr«tn  tht  cases  sod 
tnvoka  sffscdv*  •onltorlrt.  I  quMcUn  >4»thir  the  a«ks'  staffs 
as  pt«s«tly  scaffW  hw«  slchac  tha  tl«  or  aa^mcm  to -iscclaa 
Ml  r««w»lbaity  fare  tha  courts*  cast  aanatwar  t  awl  dockat  control 
STitsai/  b\  this  ascwctlon.  it  U  ay  vlsw  thse  d*a  optlsui  achUw- 
Mnc  U  to  te  italnad  tt«ou|h  ths  so-call«d  "eaai  spproaA."  that  U. 
ty  ths  tturtroo*  dspucy  cltxk.  ti»  dodjac  cUrk.  tha  ju**'*,^*' 
claiks.  hU  srataiy.  and  tha  Judfa  hiwalf  balDf  iitvolv*!  In  tha 
calntar  concxol  procaas.  1/ 

Tt»  draft  mwrt  spaaks  of  havlnj  ths  Jud|«a  sdope  jnifom  csm 
■MX  mi  dodcat  oonctol  procadiaraa.  and  to  assltn  tha  sAinlscratlon 
of  such  s  syBt«  to  ths  cUric's  offlca.  and  chat  thm  tha  cl«Jc's 
offlca  mi  ths  Jud«s  work  In  tandM  w  anfiwca  tha  •y»t«i.  Thia,  eo 
a  naat  •ct«^c,  Utha  practlca  foUowad  In  tha  Souch«n  Wstrtct  of 
iSna.  toSw!  V.  hava  foiiid  chat  it  U  prafacabla  to  hava  cna. 
person  In  cha  dark's  offlca  asal^iad  to  a  judfa  aa  a  oourtrooiidapucy 
Saric  t»  ba  tha  P«on  raawnslbla  for  caaa  ■anigaiant  and  calandarinc 
tin  casaa.  this  Indlvldud  In  ths  deck's  offlca  la  tha  person 
dlrecdy  ra«Jonslble  to  tin  Juiks  and  Ms  staff  In  k^plng  op«  tha 
uSTor  coSScatloo  btomicSi  Ju%t  a«i  his         «»  ^l^wrnaj* 
In  ths  casaa.  The  direct  raUcLonahlf  and  ooMudcatlco  betWMo  tha 
Jutai  Mvl  hiJ  staff  ml  tha  deck's  offlca  ttvAnh  the  oourcxtxm 
dipucy  deck  has  bam  ftxnd  eo  U  tha  iMt  •f'*"!;*  ^La 
oiSnatlM  tin  Judas's  efforts  with  those  of  tha  deck's  offlca  and 
cha  mmbm  of  tSiber.  Thua,  tin  xola  of  tha  courtrooa  dsjxtfy  dazk 
cakas  cn  added  Irfortance  In  tha  adjudicatlva  proccssea. 


1/Such  an  approach  can  only  work  if  the  court  as  a  whole 
adopts  a  uniform  case  management  system. 
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Bolcilly.  I  di54gr*«  with  ch«  dtf iniclon  of  a  btddo*  as  belia  chojt 
m2       T  f?^i^  inth.  court  for  onTJiL  or  m2  S2 
Wnc  fU«d.   I  m  Indintd  to  ch«  viw  wprcsMd  by  the  offictiu  In 

«t  r..dy  CO  »  CO  txUl  buc  cheS^wx  i»  SUlc^Tcr/SI  cSUm^ 
I    cm  yw  crlterlOT  jppMrs  Co  b«  an  artlcrary  scmJazxi  on«  ch»c 

rwpKC  CO  tht  Lade  of  inl&ntcy  am  cha  ooirw  In  adbptlnt  nl 
•PP^liU  tlm  £ra».     pcDC«aalf<  civil  caaSrSc  btjonf  chJc 

nL^f'^J^J*^*  to  caka  Into  acooKc  cha  coocrlbu- 
*4^a  aanlor  Judfaa  an  actlvaly  contxlbudM  chair  acrvlcaa  In  orS^ 

tiw  Offloa  to  npoTttac  tht  avanc*  caaaload  par  aid^^  iSSaSp 
^  f!!f^  S"  J«%«Wpt  to  arrlvl!^artHr^«SS^ 

ovwloclwd  1^  cmtarlnc  dia  aKpvlanca  of  ona  dlacricc  court  wlch 


JudlcUl  GonfMwioa  should  mun«a  cha  <llttrlcc  coiro  to  nka 
F^^,Ji?J  mi^mm  aa  provld*!  to  the  Fadaral  Mulscraca 

^aa  .igiaoracaa  irftxa  sacvloaa  ara  fully  and  ociH>lccaly  uciUxad  jnd 

«;2i2.J^?     ^'  ^  fV  court  uxUd  not  Birica  fuJl  uaa  of  cfia 
iwgscratafmvicaa  la  toon^Trahmlbla  to  a  jixka  uto  h«a  had  aa 
jood  Jn  nparlanca  as  oiar  axxt  haa  had. 

■n^*  ara  nmua  oth»  factors  Udch  hava  conerlhttd  to  cha  dvU 

cLawiflad  aa  a  localize!  ptobl«8.  The$«,  for  aMula.  litluda  cha 
.Vf?!^  lawyer  popuUclon  and  cha  ipraacar  accSalimcy  to  cha  co«ta 
^nSl  JS^;      P""^  ''■^  ^  liglsliciva  «acSSL 

z!L^t  "f.}^.*^         P^«^  procedure.   If  by  ' 

•dcpclna  dat  wlthto  which  to  pxDcata  dvll  lltl«aclai  a  part 

of  cha  Incraasad  prassura  -ay  ba  owt  In  a  wra  aattsfactoty  tamS^ 
th«i  «•  ara  abla  to  acccnpllah  tcxJay,  chn  thac  ahauld  be  dona. 


1/For  the  most  part  senior  judges  did  not  significantly 
contribute  to  reducing  the  backlog  in  the  courts 
visited . 
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Ic  VM  a  ^lmmx%  to  wtk  with  tht  wmbmrt  of  your  ttaff  — 
WlUlt  Uilwf,  Vm  Uttl«n.  nd  Vtbonh  ^th.  I  prttilcc  thtf  ntl 
bmftu  wUl  COM  frta  thi  rMults  of  >icur  acuty. 
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UNITIO  STATU  OltTHICT  COUfiT 


ERIC 


N9v«^r  26,  1910 


willlM  J.  MitfKfi,  Director 

UrUud  SUtM  Omral  AccouitlrM  Ottlc* 

MMhlAgtvir  D.C.  20541 


D»ar  Sir  - 


JTiifA  ywi  toe  voir  Ictur  of  OetcbK  21,  IMO,  Ml  foe  allowing 

civil  CM*  bMAloft  In  Mtral  DitttSowcuWd  «Kt^£«  tht 
<Yf0ctunitY  to  oQMMnt  on  ttm  tmm  wtU  ^•omtmi  10,  IHO. 

rictt.  Itt  «•  tut*  thit  tht  Oudffts  of  thU  court  art  In  Mntcal 

2?.Jr^*^Ii  *?i?*Tf.?' «ivil  litifation,  tht 
Q>wt  «ni  not  tht  lUi««its  MJtt  control  tht  »ro«rMt  of  tht 
lltl9«tlon.  to  thXt  tnd,  tht  Ctouet  hM  h«l  a  rula^lSl2«!l« 

5*T2^!!  ^V*  *Mi»n«J  to  tht  caat.  htv*  alao  ht4  rulaa 
?  i^fTif^i?'  «w»fnlnf  our  intlona  pcictiot.  ditomy  toajSI- 

HiliiSiti?!!:.**  "JT*  wia«  with  a  vitlTto 

t«t«Ulahinf  Kir*  miforKlty  In  th«  Gbwt  Ml  tlahtwilnt  up  on  tht 
octroi  of  thMi  phtata  ot  caat  rcoc«*tlnf .  V  on  tm 

^^O' l**''^,  hav*  aaatoorvottna  with  your  Draft  Itexx 
of  ftt  tht  fbllowlnf  oownnta  In  thU  r*»art. 

Vcur  Draft  Aipoct  yw  htvt  difM  a  ktcUo*  aa  thoac  caa«i 

flW.  Wjil*  joi  hav*  nota4  that  acM  btliav*  thtt  ctM 

X*ff'  !^  btlitv*  thtt  Xim  laaut  of  caat  OMlaxlty  ahouM  b*  Kxt 
fully  dtv«lcvtd  ap  thtt  tht  uranfor««S  r»3r  clailTuSttatSI 
JS^  Of  thtat  ca...  art  th^^d?^  iSS 
fST?i^.*^.''A???**^  In  a  ytar  or  Itat.  Thla  b*c(m  pactla*- 
i^t^SSSJ?;  ch«ta  on  p.^  l(  and  iTof 
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ftl*M  U»  «i9ure*  to  tht  toul  nuibtf  ot  pending  c*m»  *nfl  c*»t 
ocMpltxlcy-  y 

whit  pefc«n"9«  of  tb»  total  C4»t«  pending  had  bMn  f»?*»^JJ^5^ 
?owV  MofJgne  30.  »7I.  •«!  of  that  p«r<»nt*9«  ^^^V^ 
S3lit3  of  non^lw  lUlg.tim  Otlch  coild  lend  ItMlf  to 
dlipMltion  In  lew  than  1  y«*c. 

-nm  ch«t  on       II  -iry  aHo  b.  nlritadlng  b^^^^i,  ''"i^ 
r.l*tetS^«-  figures  In  ool«n  J  to  M  oonpltxlty.  V»«n 
^iSinTthi^^Jlw  tl^  foe  dlipo«ltloo  of  all  cue* 
SS  SuiJcJ  SlS  tin.  I.  .bc^th.  (1»  dey.  b-«J  on  .  »  d«y 

mtt  month).  7/ 

H,  that  -«/  c*M.  filed  can  be  <Jl^P^«^*»'i3[i!f: 

iteMc    uSn  dMllni  with  «  ooiipleK  petent,  txadeuMk.  «it. 

thoShui  SSt  in  *  poiltton  to  try  thete  klM.  of  C4«».  the 
SSJ^LftTfcTbe  reidy  foe  txUl  foe  tevecal  ye«».  *«  «  *« 
Its  tK.^lt^  of  S^«c  c«-  in  incce-ln,  «-ber.  wh«i  ve 
•uMlne  cMes  one  yew  oc  oidec. 

Of  Mjor  oo»wem  li  the  fellu'e  of  the  ^^•'t  »ej«t  to  exw^ 
IK.  i«Lct^  thTctUdMl  c**e  lo«Js  on  the  wck  of  the  District 
SltS^UlwJ  Seeloiu  have  «  ^AetanUal  tffect  on  the  civil 

JSiw  ?5lerSt^tio«  which  were  not  in  effect  *t  thetbie  the 
Zliifr^L^i^  ue  nw  wllc^U        *n  eddltkml 

?i«if5KiiiSt^^oSrw^^?io3^i.^^ 

^Slflll^ii^lwlty  U  t-vlna  «  •l?ftlflci«t  b*«:t  on  the 

?lm^  S^tTSSoid.    ThU  oletrlct. 

nirliSd  «        Incre^e  In  thk  nmtmf  oC  co^lex  ccWnAl  CMW 

m  «K«Vse  effect  on  the  Onitt'i  ability  fJ^^SL^^j  A^^^ 
Tni  »tould  nx  be  ooneideced  untU  the  full  iapect  of  the  ?pe«w 
Trial  xrt  hae  been  thocoughly  tevle»*ed. 

On  peges  22  and  23  of  your  Draft  Itepoct  V^J^*^-,.^* 
SJ^SSlSTfrSiSUi^^^^ 

EErSbl.^  i?i«^iiti^^'-ui 

^SIS  iLiJwW%  to  re-ln  wflUed  for  long  period,  of  ti» 
 oontrlbutee  to  the  civil  becUog. 

1/Total  number  of  cases  pending  as  of  June  30,  1979, 
added  to  chart  on  page  16. 

2/This  figure  is  misleading  because  it  fails  to  take  into 
-  account  the  total  pending  workload  of  ^he  court.  Fur- 
ther, the  court  has  local  rules  that  encourage  the 
development  of  a  case  management  system,  b"?  only  23 
percent  of  the  judges  enforce  the  rules.    This  is 
significant  because  the  court  endorses  the  concept  of 
case  management. 
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A  c*vt«w  of  ti»  Mitoctca  d«u  flrc«  IH9  show*  that  it  has 
UUn  in  «v*r«9«  of  U.4  nntA*  to  fill  vacant  judgtship*  in  th« 
Central  District  of  California.  SInc«  Jvme,  1575#  tW»  court  has 
lo«t  53  judf*  aontha  (7  ytars  »  nonths)  b«cauM  of  th«  failure  to 
pcaB|>Uy  fill  vacant  3ud9««hl(3c. 

,  ce^ard  to  tht  itooMandatlons  conulneJ  tn  the  Draft 

Report  ccncernlng  the  t^ftnimi  um  of  M»9l9trates  to  assist  In  civil 
2aae  pcocMsInf,  this  Court  has  utUitad  Ma9lstrate  resources  fully 
»  han<U  Mny  facets  of  OI*tr:,'t  Qxirt  vork  including  discovery 
Mturs  and  prisowr  petitions.  lecauM  of  the  Iwavy  dMwvJs  made  cn 
S'^'ISf*"*^  ^  ^        *Mi«lng  in  the 

District  cturt  work,  believe  additional  MaglstratM  are  vitally 
neceaaary  If  there  Is  to  be  an  et^pansion  of  their  duties  In 
oonnactlon  with  civil  litigation.  The  coKWt  in  the  report  that 
Qjutts  ^ich  could  haw  aore  effectively  utUIxed  Maelstrates  did 
not  do  so  ptiaarUy  becaua«  Judges  loUd  not  relinquish  such  duties 
to  thM  does  not  toke  into  account  that  in  this  Couct#  for  cx«ple. 
It  Is  not  practicable  to  do  so  until  additional  MMistrates 
ceaourcM  are  Mde  available.  In  any  cv«tt«  in  order  to  fully 
evaluau  the  effectlvms  of  MaglstratM  in  acctleratinj  the 
disposition  of  civil  cases  in  the  District  Cburts,  an  accurate 
analysis  cannot  be  »ade  until  xm  tiM  afur  ti-4  Haalstrates  are 
certified  to  try  civil  caaes  and  sufficient  tia«  has  elasped  to 
develop  Maningful  dau.  1/ 

the  txMMnts  oonUiAed  in  this  letur  express  a  consensus  of 
the  views  of  the  Judges  of  the  Court.  He  hope  that  ywj  fire!  these 
cammxtM  useful  and  that  they  will  be  taken  into  oonslderatlon  when 
preparing  your  final  report. 

If  you  wish  to  discuss  any  of  the  oowvnts,  please  feel  free  to 
contact  M> 


Sincerely. 


X/At  the  time  of  our  review  this  particular  court  had 
not  certified  its  magistrates  ao  authoriz  d  by  the 
Federal  Magistrate  Act  of  1979. 
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>«4  /  •4»*  *r* 


KiiUrd  iiMtt  Dbtnrt  Cnut 


wmUm  J.  Ai>4«mit,  Dfrtetcr 

UniM  Sttttt  C«fMril  Aceountlnr  Ottlc% 

WMiOAClwv  O.C 

Omr  Mr.  Ai)4«mnt 

TlMAk  you  r«r  tubnUulX  t  e«fy  of  ytur  prfwH  r«{Mrt  dtttlUnr  proWtnu 
•risjAf  from  tlw  Mftm  eivU  emUad  euiTMtiy  cMfrantinf  F*d«rtl 
4li«tr{ct  OMTU.    Tw«  cj^tB  •(  Uw  rv^t^  rtcomiMAditioru  U  Utt 

(t  hu  ti««n  r«««MM«n4«4  tMt  th«  r«4trd  XuIm  •(  CIvU  Pr<tt<uf»  b« 
m«4irM  M  «•  U  l«*Mt  maximum  tltiM  frtHw  r«r  Uw  varlMi  «t«pi  in  U># 
Utic«tivt  ff9*m.  Sydi  tJM*  UmIUUm  art  pm«nUy  fMt  PiiUUah^  by 
th«  r^*rii  Kui«*  m4  art  Umm4  m  •<  nyrtad  Utl  nlm 

thTM^ixx/  th»  o«Mi«>«  TTm  mifttmH  untform  time  frtnw  «rilt 
ufM}M*-t«^  ly  MTV*  U  mh4U  th«  eivU  pruaw.  I  htvt  •(t«n  adv^ou^  Ut« 
taitiiM«4  nMd  far  MUgnal  unif«railty  •{  praeaiufl  ruUt  In  tta  Tm*  aC 
tiw  pr«U(«ratI«n  •(  4iv«rM  teeal  rvlaa.  Tha  «v«r*(ty  aC  Joaal  Uaa 
Umlutlana  la,  in  my  afMan,  aym^tamatk  of  «  hmt  x  finaral  fraU.^»i, 

Ymt  rapart  raoannaa^  that  dbtrict  tawti  naka  graatar  uaa  o(  Uia 
mifMrataa  aa  provlM  in  tha  f adarat  Magfatrata  Act  a(  1171.  fcrwnal 
•xyarlanea  in  thJa  rafard  allawt  ma  t«  eaneur  in  thia  raeomfflwwiation  tod 
to  eonmtnt  that  1  hava  faunrt  tha  uaa  af  aiaflttrataa  in  pra^trlal 
proeaadfnfa  to  Da  aavadaUy  uwf uL 
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US.  Dgpftimnc  oT  Jttjtice 


oec  15  t9M 


Olrtctor 

64Mr<I  Accountlnf  Olvlsftf 

V^lttd  SKtfS  G«ft«r<1  Accounting  Off  fc« 

U<$h(ntt»fl»  O.C.  20544 

0»jr  Mr.  Anderson: 

This  Utttf  Is  In  rtsp9nf  to  ywr  rt^ucst  to  tht  Attorney  G«ntr<1  for 
tht  counts  of  tht  0«p4rta»nt  of  Jvitic*  (Otpirtment)  on  rovr  drift 
rtp«rt  •ntltled  Ttdtril  CW11  c<st  licklof :  A  loc«lU»tJ  proklv  MiIcK 
Can  tt  CasM.* 

T)kt  drift  rtfort  rfcoMtods  that  tht  Judicial  ConftrfftCt  Mtdlfy  tht  F«d*rt1 
nuUt  of  Civil  frxt&jn  tt  ineludt  aaxfaMi  tiM  Ilirits  for  varlv^  sttps 
in  tht  civil  prxess  and  rt<«lrt  tKh  cowrt  to  tsttbllsh  tiat  frMts 
•tthln  thtst  11»its»  tnctwaft  th«  district  courts  U  kttttr  wtlllzt 
thtir  cicris'  offlcts  In  tht  administration  of  tht  courts,  and  tncourtgt 

district  cturts  to  Hit  frtattr  ust  of  Maffstritts  as  provldtd  In 
tht  Ftdtril  M«9lstratt  Act  of  1979. 

Tht  ihort  Mtttrs  art  of  Inttrtst  tt  tht  DtNrtatnt  and  crt  rtlattd  to 
soMt  of  tht  •ijtr  »rtitcts  ktlnf  undtrtaltn  fcy  tht  Offlcd  for  I«prQtt«*nts 
In  tht  Administration  tf  Justlct.  Altht«|h  ot  rtcort1»  that  tht  mMnclpal 
cooctm  and  rtsfonslfclllty  ovtr  tht  aitttrs  H4rt%S96  1ft  this  rtport  lit 
with  tht  Ftdtral  Judicial  Ctfittr  and  tht  Adwlnistratlvt  Offlct  of  tht 
UnltH  Stattf  Courts,  t«  *rt  Xtkinf  this  opptrttmlty  tt  provldt  s<m 
ftntral  oHtrvitfoos. 

Two  of  tht  thrtt  Main  findinjt  of  tht  rtfort  rtafflra  tht  rtsults  tf  prior 
st«d  ts,  nMtly.  that  In  tht  arti  of  JudlcUl  a^lnlstratlon,  (a)  an  tfftc- 
t  vtJy  fnpliPunttd  cast  MmMt^nt  systM  Is  aaritdly  Wntfldal  for  courts 
with  htavy  cast  loads,  and  (k)  «dt^uatt  ust  tf  court  dirts  Is  vtry  laportant 
In  rtducinf  cast  backlog.  Tht  Gtntral  Accountlni  Offict's  (GAO)  vltw-that 
rtdtral  courts  which  havt  tfftctivtly  lapltntnttd  c«i  wnifmnt  systos 
and  which  activtly  utilizt  court  citrts  to  issist  in  proctssln^  civil 
casts  tiptfltftct  I  Itsstr  bickltf  problm-ls  wtll  su^porttd  by  rtstareh 
that  tht  Ftdtral  Judiciary  rtctntly  cooducttd  throuih  tht  Ftdtral  JudfcUl 


Vlth  rt9«rd  to  tht  third  flftdlnf  intt  rtctnatndatfon  in  tht  rtporf-that 
MfistratfS  art  not  ^ini  fully  utiliztd  in  Ftdtral  courts  and  that  Incrtastd 
ust  tf  iMfistratts  can  htip  courts  optratt  Mrt  t^.  Cflmiy-iort  data  say 
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b*  AKtssiry  Dcfort  iwch  i  flndfnf  cm  N  dtftnlttly  «ictrtJ«f»e<J.   It  It 
krtO*ro  thJt  thf  frf<}ufncy  iwJ  nitgrt  of  us«  of  fuglscritts  virlet  »onf 
dlitrict  cowrt$,  tui  e«rf  rtitirch  li  mf^H  to  <ritr  conclyiloftj  wout 
Mit  tftli  l«plU$»  pirtlculirly  $lnc«  th«  txQMion  of  th«  fe<ltrjl  wgit- 
iritf't  role  Jftd  tht  tncrtiit  in  th«  nw*tr  of  fedtril  imJ  stritti  4i4 
rot  t«$«n  to  n«t«rUllzt  vfttll  is  recwtly  4$  OctoHr  10,  i5W.«; 

GW$  rtc»<i*fHj4t»on  t«  tht  Jwlfciil  Conftrwce  thJt  th«  fe<J«ril  »ule$ 
of  Civil  Proce*ir«  bt  •^ndtd  t«  Indodt  "fxiiMi  Urn  li«lt$  for  th« 
¥jrlo«$  $te?i  in  th«  civH  proctsi  fi  of  $p«ci«l  Inttrttt  to  the  0<Mrt» 
«rtt.    It  li  ippirtnt  thit  *»en*i«nt»  to  th«  Fedenl  Rulei  of  Civil 
Procedure  will  profcjbly  produce  laprtvmnt  in  the  efficiency  of  the 
civU  procei$.  *nd  *t  the  «ry  lej$t  will  send  1  "eifige  to  the  iudlciiry 
thit  creiter  efficiency  1$  J  »oj1  to  H  e^h4$iifd.  The  rKent  experience 
cf  the  federil  jtKiciiry  In  tryJnf  to  de«l  with  the  ►eckloi  >robl«i  by 
inKovlrw  the  •unifet^nt  ind  i<«inlitritieo  of  the  Jvdiciil  $y$te«  $u9- 
oests  thit  effective  r«fom  is  difficult  to  ichieve  5«ciuse  of  the  Mny 
different  virlibles  lufcjKt  to  control.    It  i$  not  cleir  th*t  <  uftifom 
ind  ctntriUy  idalnlstered  cue  nift^ie^nt  $y$t««  wwld  wrk  t*ll  for  e 
Judlciil  $y$te«  thit  i$  hijhly  locilizcd  in  Mture,  thit  ix  chiricterire.l 
by  notible  differences  »on9  «$  jwdjes,  typc$  of  c«e$,  •orklo«d,  le^el 
Culture  ind  $0  forth,  ind  in  Httich  diversity  of  ipK««h  ind  roo«  for 
Invfrttlveneis  hive  been  triditlowMy  resir^ed  is  desirible  'eitirei. 
The  fixing  ef  i«xl«««  tf«e  liiHts,  utifle  it  deserves  further  it(idy,  »s  a 
hopeful  *fiy  of  Ipiposinf  in  or|iniied  frii»e«rk  on  the  litigints,  Cirt 
wovid  hive  to  be  tiien  so  th<t  litlgints  d«  not  expend  Koctduril  tiiks 
to  fill  iviilible  ti«,  but  o«  b*lince  the  benefits  froa  so^  kind  of 
ttc«  Halts  would  iee«  to  outweigh  this  nther  unlikely  dlsidvinti^c. 
The  Oepirtwnt  (s  InterestH  <n  ^rsuinj  the  cotKtpt  of  ti«  Halts  is 
4n  lid  to  Judlcfil  efficiency. 

The  ibove  obiemtlons  ilio  lufQCSt  thit  the  estiblish«ent  of  tine  fr*-es 
Should  cofttiin  see*  decree  of  ffextfcility  to  «now  for  the  v*riety  ind 
cw»plexlty  of  lltHitlcn.  Whflt  th«  objective  of  tht  cise  aifMje-ent 
lyiten  shogld  be  to  ichieve  1  reduction  of  the  civil  cise  bicklofl  ind 
provide  for  effective  *iM9«e»nt  of  ciseloids,  cire  msi  ke  exercised  to 
issure  thit  the  syitat  does  not  bKOMc  in  end  unto  Itself  with  disre9ird 
for  I  vlible  civil  procttu 

The  fedenl  Itules  of  Civil  Procedure  »*re  enicttd  to  provide  the  proceduril 
friBenork  In  which  the  Interests  of  the  litijints  ind  the  fiir  ippMC*tlon 
of  the  Nitlon's  civil  lews  *re  pir«wunt.  On  the  other  hind,  while  it 
is  trwe  thit  the  Interests  of  the  litisints  ire  ia^int,  it  Is  elso 
tn;e  thit  the  Interests  of  society  in  en  orderly  ind  efficient  Justice 
syste*!  ere  iaportint.   In  our  opinlofj,  the  belincing  of  these  tw  issMS 
ireucs  in  fivor  of  stroneer  control  fcy  the  Ju^tciery  over  the  Ittijints 
before  thm  in  the  fom  of  ti«e  Halts  which  ir«  eItlblis^td  eirly, 
tillorrl  to  the  circuwtinces  of  eich  cise.  fimly  but  fiirly  aelntiined. 
ind  icc<»p4ftled  by  other  «ieth#d$  of  sound  Judiclil  wnigetwt. 


1/The  Federal  Magistrate  Act  was  passed  October  10,  1979, 
not  1980. 
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«•  Jpprtcfjt*  the  Ofptrtwiity  to  eowftt  on  tht  drjft  report.  ShovltJ  you 
4tiirt  jny  *ddlt!oftil  fftfonutlon.  pUiit  f«tl  frtt  to  cofttict  ne. 

SlnctrtJy, 

Kcvlft  0*  JRooney  U 
Asslstiftt  Attorney  Gef)«r«1 
for  AdMinfstraion 
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ER^C  837  0  -  83  - 


DEBATE  PROPOSITION  THREE 


R««olved:  That  the  United  Statea  Should  Eatabliah  Unifom  Rulea 
Gk>vernin(  the  Procedure  of  all  Crialnal  Courta 

The  third  of  tha  debate  reaolutiona  addrcaaea  th«  poaaible  eatabliahioent  of 
«  unifom  aet  of  rulea  of  crininal  procedure  which  would  be  acceptable  to  all  criai- 
nal  ccurta  in  the  nation.    A  conaidaration  of  thia  topic  Alf^t  include  queationa 
with  reapect  to  pre-trial  detention,  plea  bargaining  diacovery,  or  aentencint. 
Aoons  other  areaa  pf  discuaaion. 

■  ^?  «  criminal  action,  the  (overnnent  aeeka  to  protect  the  public  by  proaecutins 
•n  individual  accuaed  of  violating  a  atatute  which  prohibita  a  apecific  act  or  omia- 
sion.    Should  the  defendant  be  convicted,  a  crininal  penalty  auch  as  a  fine  or  a 
tern  of  inpriaonaent  nay  be  inpoaed. 
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Foreword 


On  October  20,  I97I,  the  National  Advisory  Commission  on  Criminal  Justice 
Standards  and  Goals  was  appointed  to  formulate,  for  the  first  time»  standards  and 
goals  for  crime  reduction.  Task  Force  reports  of  the  commission  were  issued  in 
1973  These  standards  and  goals  were  promulgated  as  advisory,  and  were  intended 
to  be  a  starting  point  from  which  States  and  localitiescould  begin  todeal  with  some 
of  the  more  persistent  problems  in  criminal  justice. 

Since  publication  of  the  reports,  there  has  been  a  continuing  effort  on  the  part 
of  the  Law  Enforcement  Assistance  Administration  to  assist  States  and  local 
governments  in  implementing  these  standards  and  goals.  The  model  acts  contained 
in  this  publication  represent  a  vehicle  for  use  by  the  States  in  this  task.  They  provide, 
in  draft  legislation  form,  certain  priority  standards  and  goals  for  consideration  by 
State  Legislatures  in  the  introduction  of  criminal  justice  legislation. 


Lexington,  Kentucky 
September  1976 


Brevard  Crihfield 

Executive  Director 

The  Council  of  State  Governments 
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Preface 

In  1974  the  Law  Enforcement  Assistance  Administration  and  the  Council  of 
State  Governments  agreed  that  the  annual  Council  publication.  Suggested  Slate 
Legislation,  would  provide  a  suitable  vehicle  through  which  assistance  could  be 
given  to  the  States  in  the  implementation  of  certain  standards  and  goals  of  the 
National  Advisory  Commission  on  Criminal  Justice  Standards  and  Goals.  I  he 
model  acts  contained  in  this  volume  are  the  result  of  that  agreement.  The  acts  also 
appear  in  the  1977  issue  of  Suggested  State  Ugislation. 

In  December  1975.  the  Council's  Section  on  Law  and  Justice  began  the  process 
of  distilling  the  some  500  National  Advisory  Commission  standards,  goals,  and 
recommendations  in  order  to  arrive  at  a  group  of  about  24  which  would  end 
themselves  to  the  legislative  process.  From  this  list,  and  in  consultation  with  the  Law 
Enforcement  Assistance  Administration,  priority  standards  were  selected  and  draft 
legislation,  incorporating  specific  National  Advisory  Commission  standards,  was 
prepared.  The  model  legislation  was  then  submitted  to  the  regular  process  of  the 
Committee  on  Suggested  State  Legislation.  This  process  included  discussion  of  the 
material  by  panels  of  the  Committee,  which  includes  members  of  State  Legislatures, 
state  officials.  Commissioners  on  Interstate  Cooperation,  Commissioners  on 
Uniform  State  Laws.  Attorneys  General,  and  legislative  staff.  Additionally,  the 
Committee  receives  commentary  and  advice  from  various  representatives  of 
nongovernmental  organizations.  The  material  which  is  included  in  this  volume  and 
the  1977  issue  of  Suggested  State  Legislation  is  the  product  of  that  process,  having 
been  in  some  cases  amended  and  approved  by  the  Committee.  Obviously,  only  that 
material  receiving  approval  for  inclusion  in  its  annual  publication  is  included  here. 

The  model  legislation  dealing  with  the  licensing  and  regulation  of  private 
secunty  guards  is  the  product  of  the  Private  Security  Advisory  Council.  Law 
Enforcement  Assistance  Administration.  U.S.  Department  of  Justice. 

We  arc  pleased  to  be  able  to  offer  this  material,  and  sincerely  hope  State 
Legislatures  considering  legislation  m  the  areas  of  plea  negotiations,  licensing  and 
regulation  of  private  security  guards,  and  diversion  programs  will  find  this  material 
beneficial. 
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Pl«i  Ntgotiationt  Act 

Of  all  the  procedures  in  the  judicial  process,  perhaps  the  most  difficult  forperioni 
both  within  and  without  the  criminal  justice  system  to  comprehend  is  that  of  pica 
negotiation.  Plea  negotiations  have  also  come  under  more  criticism,  whether 
justifiable  or  not,  from  the  public  and  from  persons  within  the  criminal  justice 
system  than  perhaps  any  other  single  judicial  process.  The  process  is  criticized  as 
being  a  bargaining  session  or  a  horse-trading  process.  The  proceu  is  difficult  for  the 
offender  to  comprehend  because  seldom  does  he  participate  in  the  actual  plea 
negotiation  process.  Plea  negotiations  are  often  viewed  with  a  jaundiced  eye  by  the 
public  because  an  offender  charged  originally  with  a  serious  crime  may  later  have 
the  original  charge  red  uced  to  a  lesser  offense  and  receive  a  relatively  light  sentence. 
The  real  problem  in  plea  negotiation  is  its  total  lack  of  visibility. 

The  National  Advisory  Commission  on  Criminal  Justice  SUndards  and  Goals,  in 
its  report  on  courts  in  Section  3.1,  recommended  the  complete  abolition  of  plea- 
bargaining  in  all  criminal  cases.  The  Plea  Negotiations  Act  recognizes  the  inherent 
dangers  in  plea  negotiation,  but  at  the  same  time  recognizes  the  necessity  and  the 
need  for  the  process  both  from  the  standpoint  of  implementing  diversion  programs 
and  from  the  standpoint  of  alleviating  overly  congested  courts.  The  Plea 
Negotiations  Act  includes  the  recommendations,  made  by  the  National  Advisory 
Commission  on  Criminal  Justice  Standards  and  Goals  contained  in  the  report  on 
courts  beginning  in  Section  3.2,  that  if  plea  negotiations,  as  recommended  by  the 
commission  were  not  abolished,  certain  guidelines  should  be  established  to  ensure 
that  all  constitutional  protections  and  a  sen^s  of  fairness  to  all  parties  are 
maintained. 

The  Plea  Negotiations  Act  formalizes  the  plea-bargaining  process.  The  intent  of 
the  legislation  is  to  give  plea  negotiations  a  cerUin  degree  of  visibility  and 
comprehensiveness  as  far  as  both  the  offender  and  the  public  arc  concerned.  The  act 
requires  a  judicial  record  of  the  plea  and  of  the  agreement  underlying  it  and  its 
acceptance  or  rejection  by  the  court  and  the  reasons  therefor.  The  act  also  provides 
for  a  set  of  plea  negotiation  practices,  esUblishes  a  time  limit  prior  to  the  trial  date  at 
which  point  all  plea  negotiations  must  cease  in  order  to  maintain  accurate  trial 
dockets,  requires  representation  by  counsel  at  any  and  all  sUges  of  the  plea 
negotiation  process,  and  conuins  a  prohibition  against  coercion  by  either  the 
prosecution  or  defense  counsel  to  enter  a  plea.  Tlie  act  further  sets  forth  criteria  for 
acccpunce  of  a  negotiated  plea  by  the  court.  The  plea  of  "nolo  contendere"  is 
included  in  the  act  as  an  alternative  plea  for  inclusion  in  those  States  in  which  such  a 
plea  is  either  constitutionally  or  sUtutorily  available.  Nothing  in  the  act  is  intended 
to  abrogate  in  any  way  a  defendant's  right  to  enter  a  plea  of  nolo  contendere. 

This  act  was  prepared  by  the  suff  ofthe  Crimmal  Justice  Project  of  the  Council  of 
State  Governments. 
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Sugf  tstc^l  Let  button 
(Title,  enacting  cUusc,  etc.) 

1  Section  1.  [Short  Title.]  This  ict  may  be  cited  as  the  [Sute]  Plea 

2  Negotiations  Act. 

1  Section  2.  [Pleading  by  a  Defendant.] 

2  (a)  A  defendant  may  plead  not  guilty  or  guilty  [or,  when  allowed  under 

3  the  law  of  the  jurisdiction,  nolo  contendere].  A  plea  of  guilty  [or  nolo 

4  contendere]  should  be  received  only  from  the  defendant  himself  in  open 

5  court. 

6  [(b)  A  defendant  may  pkad  nolo  contendere  only  with  the  conKnt 

7  of  the  court.  Such  a  plea  should  be  accepted  by  the  court  only  after  due 

8  consideration  of  the  views  of  the  parties  and  the  interest  of  the  public 

9  in  the  effective  administration  of  justice.] 

1  Section  3.  [Pleading  to  Other  Cffenus,]  Upon  entry  of  a  plea  of  guilty 

2  [or  nolo  contendere]  or  after  conviction  on  a  plea  of  not  guilty,  the 

3  defendant's  couniel  may  request  permission  for  the  defendant  to  enter  a 

4  plea  of  guilty  [or  nolo  contendere]  as  to  other  crimes  he  has  committed 

5  which  are  within  the  jurisdiction  of  the  coordinate  courtt  of  the  State. 

6  Upon  written  approval  of  the  proiecuting  attorney  of  the  govcmmcnUl 

7  unit  in  which  these  crimes  arc  charged  or  could  be  charged,  the  defendant 

8  should  be  allowed  to  enter  the  plea  [subject  to  the  court's  discretion  to 

9  refuse  a  nolo  contendere  plea].  Entry  of  such  a  plea  constitutes  a  waiver 

10  of:  (1)  venue,  as  to  crimes  committed  in  other  govemmenUl  units  of  the 
i  1  Sute,  and  (2)  formal  charges  as  to  offenses  not  yet  charged. 

1  Section  4.  [A  id  of  Counsel;  Time  for  Deliberation.] 

2  (a)  A  defendant  shall  not  be  called  upon  to  plead  until  he  has  had  an 

3  opportunity  to  retain  counsel  or,  if  he  is  eligible  for  appointment  of 

4  counsel,  until  counsel  has  been  appointed  or  waived;  a  defendant  with 

5  counsel  shall  not  be  required  to  enter  a  plea  if  his  counsel  makes  a  rea- 

6  sonable  request  for  additional  ♦ime  to  hold  a  plea  conference  pursuant 

7  to  Section  5,  or  to  represent  the  defendant's  interests  in  other  respecU. 

8  (b)  Except  as  provided  in  subKction  (a)  of  this  section,  a  defendant 

9  who  has  waived  counsel  shall  not  be  called  upon  to  plead  within  less  than 

10  seven  days  following  the  date  he  was  held  to  answer  or  was  otherwise 

11  informed  of  the  charge,  and  the  court  shaU  not  accept  a  plea  of  guilty 

12  [or  nolo  contendere]  from  such  a  defendant  unless  it  is  entered  affirmed 

13  at  least  three  days  after  the  defendant  received  advice  from  the  court 

14  required  by  Section  9. 

15  (c)  A  defendant  may  be  offered  an  opportunity  to  plead  and  a  plea 

16  may  be  accepted  without  regard  to  the  time  periods  provided  for  in  sub- 

17  section  (b)  of  this  section  if  the  offense  of  which  he  is  convicted  is  not  a 
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18  felony  and  if  the  sentence  posed  does  not  provide  for  his  incarceration 

19  unless  he  violates  conditions  of  probation  or  a  suspended  sentence. 

1  Section  5.  [Procedure  for  Plea  Discussions.]  At  the  request  of  either 

2  party,  the  parties  shall  meet  to  diKuss  the  possibility  that  upon  the  de- 

3  fendant's  entry  of  a  plea  of  guilty  [or  nolo  contendere]  to  one  or  mort 

4  offenses,  the  prosecutor  will  not  char|c.  will  dismiss,  or  will  move  for 

5  the  dismisul  of  other  charges,  or  will  recommend  or  will  not  oppose  a 

6  particular  sentence.  The  defendant  must  be  represented  by  counjsl  in 

7  such  discussions  and  the  defendant  need  not  be  present.  The  court  shall 

8  not  participate  in  such  discussions. 


1  Section  6.  [Prosecutor's  Regulations,} 

.    2  (a)  (Each  prosecution  office  in  the  Sute]  shall  formulate  guidelines 

3  and  procedures  with  respect  to  plea  discussions  and  plea  agreemenU 

4  designed  to  afford  similarly  situated  defendants  equal  opportunities  for 

5  plea  discussions  and  plea  agreements. 

Comment'  A  Suic  should  nuke  a  choic«  between  having  a  linfJe  rtatc  offida!  etUblUh  tuidclinei  as 
Hitstinfuishcd  from  etublishmeot  of  the  fuideUnes  by  local  offtctaU. 

6  (b)  The  written  policy  sUtement  as  provided  in  subsection  (a)  of  this 

7  section  shall  provide  for  consideration  of  the  following  factors  by  prose- 

8  cuting  attorneys  involved  in  plea  negotiations: 

9  (1)  The  impact  a  formal  trial  would  have  on  the  offender  and  those 

10  close  to  him,  especially  the  likelihood  and  seriousness  of  financial  hard- 

1 1  ship  and  family  disruption. 

12  (2)  The  role  that  a  negotiated  plea  agreement  may  play  in  rehabili- 

13  Uting  the  offender. 

14  (3)  The  value  of  trial  in  fostering  the  community's  sense  of  security 

15  and  confidence  in  law  enforcement  agencies. 

16  (4)  The  assistance  rendered  bj  the  offender; 

17  t,;  r-y  the  apprehension  or  conviction  of  other  offenders. 

18  in)  In  the  prevention  of  crimes  by  others. 

19  (ill)  In  the  reduction  of  the  impact  of  the  offense  on  the  victim. 

20  (iv)  In  any  other  socikUy  beneficial  activities. 

21  (c)  The  written  sUtement  of  policy  shall  direct  that  befort  finalizing 

22  any  plea  negotiations,  the  prosecuting  attorney's  staff  shall  obtain  full 

23  information  on  the  offense  and  the  offender.  This  information  should 

24  include  information  concerning  the  impact  of  the  offense  upon  the  victims, 

25  the  impact  of  the  offense  upon  the  community,  the  amount  of  police 

26  resources  expended  in  investigating  the  offense  and  apprehending  the 

27  defendant,  any  relatiopjhip  between  the  defendant  and  organized  crime. 

28  and  other  matters  r^milarly  bearing  upon  the  nature  of  the  offense  and 

29  the  offender. 
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1  Section  7.  [Improper  Activities  by  a  Prosecuting  Attorney,]  No  prosc- 

2  cuting  attorney  shall,  in  connection  with  plea  negotiations,  engage  in, 

3  perform,  or  condone  any  of  the  following: 

4  (I)  Charging  or  threatening  to  charge  the  defendant  with  offenses 

5  for  which  the  admissible  evidence  available  to  the  prosecuting  attorney 

6  is  insufficient  to  support  a  guilty  verdict. 

7  (2)  Charging  or  threatening  to  charge  the  defendant  with  a  crime 

8  not  ordinarily  charged  in  the  jurisdiction  for  conduct  allegedly  engaged 

9  in  by  him. 

10  (3)  Threatening  the  defendant  that  if  he  should  plead  not  guilty 

1 1  his  sentence  may  be  more  severe  than  thai  which  is  ordinarily  imposed  in 

12  the  jurisdiction  in  similar  cases  on  defendants  who  plead  not  guilty. 

13  (4)  Failing  to  grant  full  disclosure  before  the  disposition  negotia- 

14  tions  of  all  exculpatory  evidence. 

1  Section  8.  [Preliminary  Consideration  of  a  Plea  Agreement.] 

2  (a)  If  the  parties  have  reach'.'  a  proposed  pica  agreement  they  may. 

3  with  the  permission  of  the  court,  advise  the  court  of  the  terms  of  the 

4  agreement  and  the  reasons  therefor  in  advance  of  the  time  for  tender  of 

5  the  plea.  The  court  may  indicate  to  the  parties  whether  it  will  concur' in 

6  the  proposed  disposition.  Any  such  concurrence  shall  be  subject  to  the 

7  information  contained  in  the  pre-sentence  report  being  consistent  with 

8  representations  made  by  the  parties  to  the  court. 

9  (b)  Whenever  a  plea  of  guilty  is  offered,  the  court  shall  inquire  as 

10  to  the  existence  of  any  agreement.  The  court  shall  review  any  negotiated 

11  plea  agreement  and  make  specific  determinations  relating  to  the  accepta- 

12  bility  of  the  agreement.  Underlying  an  offered  plea  of  guilty,  the  court 

13  sh/ill  make  such  determinations  relating  to  the  acccpUbility  of  a  plea 

14  before  accepting  it. 

15  (c)  Before  accepting  a  plea  of  guilty,  the  court  shall  require  the 

16  defendant  to  make  a  deUiled  sutement  concerning  the  commission  of 

17  the  offense  to  which  he  is  pleading  guilty  and  any  offenses  of  which  he 

18  has  been  previously  convicted.  In  the  event  that  the  plea  is  found  unac- 

19  ceptable,  the  sUtement  and  any  evidence  obuined  through  use  of  it 

20  shall  not  be  admissible  against  the  defendant  in  any  subsequent  criminal 

21  prosecution. 

1  Section  9.  [Defendant's  Understanding  of  His  Rights  and  Consequences 

2  of  Plea.]  The  court  shall  inquire  personally  of  the  defendant  concerning 

3  his  plea  find  its  underlying  negotiated  agreement,  and  if  any  of  the  follow- 

4  ing  circumstances  are  found,  and  cannot  be  corrected  by  the  court,  the 

5  court  shall  not  accept  the  plea: 

6  (I)  That  counsel  was  not  present  during  the  plea  negotiations. 

7  (2)  That  the  defendant  is  not  competent  or  does  not  understand  the 

8  nature  and  consequence  of  the  charges  and  proceedings  against  him. 

9  (3)  That  the  defendant  was  reasonably  misuken  or  ignorant  as  to 
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10  the  law  or  facts  related  to  his  case  and  this  affected  his  decision  to  enter 

1 1  into  a  plea  agreement. 

12  (4)  That  the  defendant  does  not  know  his  constitutional  rights  and 

13  how  his  plea  of  guihy  will  affect  those  rights.  Rights  that  expressly 

14  should  be  waived  upon  the  entry  of  a  guilty  plea  include:  the  right  to  the 

15  privilege  against  compulsory  self-incrimination,  which  includes  the  right 

16  to  plead  not  guilty;  the  right  to  trial  in  which  the  State,  or  governmental 

17  unit,  must  prove  the  defendant's  guilt  beyond  a  reasonable  doubt;  the 

18  nght  to  a  trial  by  jury;  the  right  to  confrontation  of  one*s  accusers;  the 

19  right  to  compulsory  process  to  obtain  favorable  witnesses;  and  the  right 

20  to  effective  assistance  of  counsel  at  trial. 

21  (5)  During  plea  negotiations  the  defendant  was  denied  constitutional 

22  or  significant  substantive  rights  that  he  did  not  waive. 

23  (6)  The  defendant  did  not  know  at  the  time  he  entered  into  the 

24  agreement  the  mandatory  minimum  sentence,  if  any,  and  the  maximum 

25  sentence  that  may  be  imposed  for  the  offense  to  which  he  pleads,  or  that 

26  the  defendant  was  not  aware  of  those  facts  at  the  time  his  plea  was  offered. 

27  (7)  The  defendant  had  been  offered  improper  inducements  to  enter 

28  a  plea  of  guihy. 

29  (8)  That  the  admissible  evidence  is  insuHicient  to  support  a  guilty 

30  verdict  on  the  offense  for  which  the  plea  is  offered,  or  to  a  related  greater 
3!  offense. 

32  (9)  The  defendant  continues  to  assert  facts  that,  if  true,  establish 

33  that  he  is  not  guilty  of  the  offense  to  which  he  seeks  to  plead. 

34  (10)  That  accepting  the  plea  would  not  serve  the  public  interest. 

35  Accepting  a  plea  of  guilty  would  not  serve  the  public  interest  if  it: 

36  (i)  Places  the  safety  of  persons  or  valuable  property  in  unreasona- 

37  ble  jeopardy. 

38  (ii)  Depreciates  the  seriousness  of  the  defendant's  activity  or 

39  otherwise  promotes  disrespect  for  the  criminal  justice  system. 

40  (iii)  Gives  inadequate  weight  to  the  defendant's  rehabilitative 

41  needs. 

42  (iv)  Would  result  in  conviction  for  an  offense  out  of  proportion 

43  to  the  seriousness  with  which  the  community  would  evaluate  the  de- 

44  fendant's  conduct  upon  which  the  charge  is  based. 

1  Section  10.  [Pre-sentence  Investigation.]  The  court  may  direct  its 

2  probation  service  to  conduct  an  investigation  to  assist  it  in  ruling  on  a 

3  plea  agreement.  If  the  cour^ 'believes  it  appropriate  it  may  direct  that 

4  such  investigation  be  commenced  at  the  time  a  plea  agreement  is  presented 

5  for  preliminary  consideration  pursuant  to  Section  8. 

1  Section  II.  [Ruling  on  a  ^lea  of  Guilty*]  Before  accepting  a  plea 

2  pursuant  to  a  plea  agreement,  the  court  shall  advise  the  parties  whether 

3  it  approves  the  agreement  and  will  dispose  of  the  case  in  accordance 

4  therewith.  If  the  court  should  determine  to  disapprove  the  agreement  and 
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5  not  to  dispose  of  the  case  in  accordance  therewith,  it  shall  so  inform  the 

6  parties,  not  accept  the  defendant's  plea  of  guilty  [or  nolo  contendere],  and 

7  then  advise  the  defendant  personally  that  he  is  not  bound  by  the  agree- 

8  ment.  The  court  shall  advise  the  parties  of  the  reasons  for  which  it  re- 

9  jected  the  agreement  and  afford  them  an  opportunity  to  modify  the 

10  agreement  accordingly.  A  decision  by  the  court  disapproving  an  agree- 

1 1  ment  shall  not  be  subject  to  appeal. 

1  Section  12.  [Plea  Discussion  and  Agreement  Sot  Admissible,]  Unless 

2  the  defendant  subsequently  enters  a  plea  of  guilty  [or  nolo  contendere] 

3  which  is  not  withdrawn,  the  fact  that  the  defendant  or  his  counsel  and 

4  the  prosecuting  attorney  engaged  in  plea  discussions  or  made  a  plea 

5  agreement  shall  not  be  received  in  evidence  or  in  favor  of  the  defendant 

6  in  any  criminal  or  civil  action  or  administrative  proceeding. 

1  Section  13.  [Verbatim  Record  of  the  Proceedings.]  A  verbatim  record 

2  of  the  proceedings  at  which  the  defendant  enters  a  plea  of  guilty  and  of 

3  any  preliminary  consideration  of  a  plea  agreement  by  the  court  pursuant 

4  to  Section  8  shall  be  made.  Such  record  shall  include  the  court's  advice 

5  to  the  defendant  and  its  inquiries  of  the  defendant,  defense  counsel,  and 

6  the  prosecutor,  and  any  responses.  If  the  plea  agreement  has  been  reduced 

7  to  writing  it  shall  be  made  a  part  of  the  record;  otherwise,  the  court  shall 

8  require  that  the  terms  of  the  agreement  be  stated  for  the  record  and  that 

9  the  assent  thereto  of  the  defendant,  his  counsel,  and  the  prosecutor  be 

10  also  recorded. 

1  Section  14.  [Time  Limit  on  Plea  Negotiations.]  Each  judicial  district 

2  shall  set  a  time  limit  prior  to  the  date  set  for  trial  after  which  time  plea 

3  negotiations  may  no  longer  be  conducted.  After  the  specific  time  limit 

4  has  elapsed,  only  pleas  to  the  official  charge  should  be  allowed,  except 

5  in  unusual  circumstances  and  with  the  approval  of  the  court  and  the 

6  prosecution. 

I      Section  15.  [Severability.]  [Insert  severability  clause.] 

I      Section  16.  [Repeal.]  [Insert  repealer  clause.] 

I      Section  17.  [Effective  Date,]  [Insert  effective  date.] 
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Perhaps  the  most  centralized  theme  running  throughout  all  of  the  reports  of  the 
National  Advisory  Commission  on  Criminal  Justice  Standards  and  Goals  on  the 
entire  criminal  justice  system  is  that  of  diversion.  The  term  "diversion,''  as  used 
within  the  framework  of  the  criminal  justice  system,  is  the  procedure  of  postponing 
prosecution  of  a  criminal  offense  either  temporarily  or  permanently.  The  purpose  of 
diversion  is  to  offer  an  offender  an  ahernative  method  of  rehabiliution,  other  than 
incarceration  or  probation,  which  will  bring  about  the  offenders  future  compliance 
with  the  law. 

The  process  of  diversion  must  utilize  a  wide  range  of  ^.gencies  and  services  in 
order  to  provide  an  offender  with  the  opportunity  to  rehabilitate  himself  prior  to 
becoming  inexorably  entrenched  in  the  criminal  justice  system.  The  process  of 
diversion  and  the  use  of  diversionary  techniques  by  the  prosecution,  by  courts,  and 
by  correctional  personnel,  arc  in  large  measure  dependent  upon  a  high  degree  of 
flexibility  to  achieve  the  desired  end  result  of  offender  rehabilitation. 

Presently,  although  the  acceptance  of  the  concept  of  diversion  as  a  tool  to 
alleviate  many  of  the  problems  ofthe  criminal  justice  system  isalmost  universal,  the 
use  of  diversionary  techniques  and  the  process  of  diversion  itself  have  not  been 
legislated  in  most  States.  The  fact  that  diversionary  techniques  are  not  recognized 
statutorily  gives  rise  to  a  very  critical  factor  that  persons  or  agencies  employing 
diversion  programs  may  well  run  the  risk  of  considerable  personal  liability  when  the 
program,  agency,  or  personnel  employed  for  an  offender*$  rehabiliutive  program 
may  not  be  able  to  achieve  a  desirable  end  result.  Such  liability  may  well  run  to  the 
States  themselves  in  many  instances. 

While  not  in  any  way  attempting  to  restrict  the  use  of  diversion  programs  by 
legislatively  structuring  such  programs,  the  Diversion  Program  Act  attempts  to 
define  criteria  by  which  those  using  diversion  could  assess  the  circumstances  and  the 
individual's  candidacy  for  entering  the  diversionary  process.  Standards  set  forth  by 
the  National  Advisory  Commission  on  Criminal  Justice  SUndards  and  Goals  in  its 
report  on  corrections  (Section  3.1  and  following)  are  embodied  in  the  model  act 
establishing  general  criteria  for  the  use  of  diversion.  The  act  requires  that  upon 
enactment  each  district  or  county  attorney  shMl  prepare  and  issue  regulations 
consistent  with  the  criteria  esUblished  by  the  act  to  provide  office  criteria  for  the  use 
of  diversion  programs.  The  use  of  a  pre-trial  and  even  pre-charge  conference  at 
which  the  offender,  the  prosecution,  defense  counsel,  and  correctional  personnel 
may  discuss  the  offense,  the  offender*$  eligibility  to  enter  into  a  diversion  program, 
and  the  diversion  program  for  the  specific  offender  is  a  unique  feature  ofthe  act.  The 
act  finally  sets  forth  those  insUnces  in  which  diversion  shall  be  appropriate  before  a 
formal  decision  to  charge,  to  continue,  or  to  prosecute  an  offense  is  made.  The 
ultimate  decision  is  still  left  to  the  prosecutor.  Court  approval  of  a  diversion 
program  is  required  only  when  the  diversion  program  results  from  the  dismissal  of  a 
charge  or  a  continuance,  or  a  suspended  sentence  based  upon  the  successful 
completion  of  the  rehabilitative  program  set  forth  for  the  offender. 

This  draft  act  was  prepared  by  the  staff  of  the  Criminal  Justice  Project  of  the 
Council  of  State  Governments. 
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Susfcsted  Letkbition 
(Title,  enacting  clause,  etc.) 

1  Section  1.  [Short  Titie,]  This  act  may  be  cited  as  the  [State]  Diversion 

2  Program  Act. 

1  Section  2,  [Definitions,]  As  used  in  this  act: 

2  (1)  **Divenion''  means  the  procedure  of  postponing  prosecution 

3  either  temporarily  or  permanently  at  any  point  in  the  judicial  process 

4  from  the  point  at  which  the  accused  is  charged  until  adjudication.  The 

5  purpose  of  diversion  is  to  offer  the  offender  an  alternative  method  of 

6  rehabilitation  other  than  incarceration  or  probation  which  will  bring 

7  about  the  offender's  future  compliance  with  the  law. 

8  (2)  **Dangerous  offender"  means  a  person  who  has  committed  an 

9  offense,  and  whose  history,  character,  and  condition  reveal  a  substantial 

10  risk  that  he  will  be  a  danger  to  others,  and  whose  conduct  has  been 

11  characterized  by  a  pattern  of  repetitive,  compulsive,  or  aggressive 

12  behavior  with  indifference  to  the  consequences. 

1  Section  3.  [Diversionary  Conference,] 

2  (a)  [Each  district  [county]  attorney]  shall  prepare  and  issue  guidelines 

3  consistent  with  this  act,  providing  for  a  diversion  conference  at  which 

4  the  prosecutor,  defense  counsel,  and  offender  may  meet  to  discuss  the 

5  case.  These  regulations  shall  identify  those  classes  of  cases  in  which  the 

6  prosecutor  may  schedule  a  conference  and  shall  further  provide  that  the 

7  prosecutor  shall  schedule  a  conference  in  any  other  case  for  which 

8  defense  jjounscl  or  the  offencer  requests  a  conference  or  for  which  the 

9  prosecutor  believes  a  conference  is  desirable.  To  the  extent  the  prosecutor 

10  believes  feasible  in  the  effective  administration  of  justice,  such  regula- 

11  tions  shall  include  guidelines  concerning  action  which  the  prosecutor 

12  will  consider  Uking  in  ceruin  types  of  cases  or  factual  situations. 

Comment.  A  Suic  should  make  a  choice  between  hiving  a  single  state  official  esubh'sh  guidelines  as 
distinguished  from  esublithment  of  the  guidelines  by  local  ofTiciab. 

13  (b)  At  the  diversion  conference,  the  prosecutor  shall  afford  either  the 

14  offender  or  his  counsel  the  opportunity  to  advance  arguments  and  present 

15  facts  bearing  on  the  issues  and  shall  inform  the  offender  or  his  counsel 

16  of  his  views  and  the  reasons  therefor  in  a  manner  that  will  give  the 

17  offender  or  his  counsel  the  opportunity  to  respond.  The  parties  may 

18  discuss  and  agree  upon  a  disposition  of  the  case  which  may  include  dis- 

19  missal  or  suspension  of  the  prosecution.  The  parties  may  agree  that  a 

20  particular  disposition  shall  be  conditioned  upon  the  offender's  participate 

21  ing  in  a  supervised  rehabilitation  program. 

22  (c)  In  any  case  in  which  the  prosecutor  is  considering  charging  an 

23  offense  punishable  by  imprisonment  for  more  than  [1]  year,  the  offender 
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24  must  be  represented  by  counsel. 

25  (d)  In  all  cases  where  an  individual  is  found  eligible  for  diversion,  a 

26  written  report  shall  be  made  and  reuined  on  file  in  the  prosecutor's  office, 

27  regardless  of  whether  the  individual  is  finally  rejected  or  accepted  for  a 

28  diversionary  program.  A  copy  of  this  report  shall  be  provided  to  the 

29  offender  and  the  offender's  counsel.  In  addition,  copies  may  be  provided 

30  to  those  agencies  which  may  be  involved  in  developing  treatment  pro- 

31  grams  with  the  offender.  All  parties  concerned  shall  take  due  care  to 

32  ensure  the  privacy  of  the  diversionary  reports. 

33  (e)  The  process  of  diversion  and  the  diversion  conference,  if  such  a 

34  conference  is  held,  cannot  be  used  to  coerce  a  guilty  plea  from  an  offend- 

35  er,  even  though  there  is  reasonable  assumption  of  the  offender's  ^uilt. 

36  [The  offender,  or  an  accused,  shall  not  be  required  to  enter  any  formal 

37  plea  to  a  charge  made  against  him  as  a  condition  for  participation  in  a 

38  diversion  program.]  Participation  in  a  divenion  program  shall  not  be 

39  used  in  subsequent  proceedings  relative  to  a  charge  as  evidence  of  an 

40  admission  of  guilt. 

41  (0  Each  individual  who  is  charged  must  be  provided  with  a  sheet <of 

42  facts  about  the  diversion  process. 

43  (g)  In  any  case  in  which  an  offender  agrees  to  a  specific  diversion 

44  program,  a  specific  agreement  shall  be  made  between  the  prosecution 

45  and  the  offender.  This  agreement  shall  include  the  terms  of  the  diversion 

46  program,  the  length  of  the  program,  and  a  section  therein  suting  the 

47  period  of  time  after  which  the  proiccutor  will  either  move  to  dismiss 

48  the  charge  or  to  seek  a  conviction  based  upon  that  charge.  This  agreement 

49  must  be  signed  by  the  offender  and  his  countcl,  if  represented  by  counsel, 

50  and  filed  in  the  prosecutor's  office, 

51  (h)  No  diversion  or  diversionary  program  will  take  place  without  the 

52  written  consent  of  the  offender. 

53  (i)  Prior  to  formal  entry  into  a  diversion  program,  the  prosecutor  may 

54  require  the  offender  to  inform  him  concerning  the  offender's  past  criminal 

55  record,  if  any,  his  education  and  work  record,  his  family  history,  his 

56  medical  or  psychiatric  treatment  or  care  he  has  received,  any  psychologi- 

57  cal  test  he  has  taken,  and  other  information  bearing  on  the  prosecutor's 

58  decision  for  an  appropriate  disposition  of  the  case. 

59  (j)  If  the  case  should  go  to  trial,  any  sUtemenls  made  by  an  offender 

60  or  his  counsel  in  connection  with  any  pre-charge  discussions  concerning 

61  diversion  shall  not  be  adinissible  in  evidence. 

1  Section  4.  [General  Criteria.]  The  written  policies  developed  by  the 

2  prosccutoi's  offices  shall  conUin  policies  for  the  diversion  of  offend- 

3  ers.  Prior  to  authorizing  diversion,  the  following  factors  should  be  Uken 

4  into  account: 

5  (I)  Whether  there  is  substantial  likelihood  that  justice  will  be  served 

6  and  the  community  will  be  safe  if  the  individual  is  placed  in  a  diversion 

7  program,  or  a  decision  is  made  simply  not  to  prosecute  his  case. 
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8  (2)  Whether  the  needs  of  an  offender  can  better  be  met  outside  the 

9  criminal  justice  system  and  if  resources  arc  available  to  meet  these  needs. 

10  (3)  Whether  the  offense  neither  caused  nor  threatened  serious  physi* 

11  cal  harm  to  persons  or  property,  or  the  offender  did  not  contemplate 

12  that  it  would  do  so. 

13  (4)  Whether  the  offense  was  the  result  of  circumsUnccs  'nlikely 

14  to  recur. 

15  (5)  Whether  the  victim  of  the  offense  induced  or  faciliuted  the 

16  offense. 

17  (6)  Whether  there  are  subsuntial  grounds  tending  to  excuse  or 

18  justify  the  offense,  though  failing  to  esublish  a  defense. 

19  (7)  Whether  the  offender  acted  under  strong  provocation. 

20  (8)  Whether  the  offender  hu  no  history  of  prior  delinquency  or 

21  criminal  activity,  or  has  led  a  law-abiding  life  for  a  substantial  time 

22  before  commission  o^  the  present  offense. 

23  (9)  Whether  the  offender  is  likely  to  respond  quickly  to  correctional 

24  or  rehabilitative  treatment. 

1  Section  5.  [Excltdsions.]  An  individual  should  not  be  considered  for  a 

2  diversion  program  in  those  circumstances  in  which  he  has  been  known  to 

3  be  unresponsive  to  previous  diversionary  programs.  A  diversion  program 

4  should  not  be  considered  for  an  individual  who  may  be  considered  a 

5  dangerous  offender. 

1  Section  6.  [Mainlining  Dispositions  UsL]  [Each  district  [county] 

2  attorney's]  office  shall  mainUin  a  current  and  complete  listing  of  various 

3  resource  dispositions  available  to  it.  This  listing  shall  be  compiled  and 

4  evaluated  in  conjunction  with  law  enforcement  agencies,  correctional 

5  agencies,  courts,  and  defense  counsel.  This  listing  shall  be  subject  to 

6  periodic  review  and  evaluation,  and  shall  be  made  public. 

1      Section  7.  [Severability.]  [Insert  severability  clause.] 

1      Section  8.  [Repeal]  [Insert  repealer  clause.] 

1      Section  9.  [Effective  DateJ]  [Insert  effective  date,] 
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Prlvatt  Stcurlty  Licensing  and  Rtgulatory  Act 

In  its  reports  issued  in  1973.  the  National  Advisory  Commission  on  Criminal 
Justice  Standards  and  Goals  recommended  that  all  private  security  agencies  should 
be  required  to  obuin  state  licensing  as  a  prerequisite  for  engaging  in  poiicc-related 
security  functions.  The  commission  felt  that  licensing  requirements  would  allow 
state  control  of  important  considerations  such  as  the  selection  of  standards  for 
private  pohcc  personnel,  the  educational  cr  leria  foremployment.  and  the  minimum 
training  necessary  for  private  police  furccs.  States  would  then  be  able  to  control  the 
activities  of  security  forces  by  revoking  or  withdrawing  licenses  when  minimum 
performance  standards  were  not  met.  Prior  to  the  issuance  of  the  commission's 
recommendations  in  1973.  the  Private  Security  Advisory  Council  to  the  U.S. 
Department  of  Justice  Uw  Enforcement  Assistance  Administration  had  been 
meeting  on  a  regular  basis  to  furnish  advisories  to  LEA  A  on  the  more  effective  use 
of  private  security  in  the  national  strategy  to  reduce  crime.  The  advisory  council  had 
prepared  many  written  reports  concerning  its  findings  to  LEAA.  It  was  a  finding  of 
the  advisory  council  that  an  increasing  number  of  States  and  municipalities  were  in 
the  process  of  considering,  or  had  already  enacted,  legislation  reUted  to  the 
licensing  and  reguUtion  of  private  security  guards.  After  some  two  years  of 
concentrated  effort,  including  public  hearings,  the  Private  Security  Advisory 
Council  developed  the  Private  Security  Licensing  and  ReguUtory  Act. 

The  act  requires  licensing  of  all  contract  security  companies;  however,  it  exempts 
proprietary  security  (in-housc)  organizations  from  the  licensing  requirement.  The 
act  defines  proprietary  security  organizations  as  a  person  who  provides  security 
services  solely  for  the  benefit  of  such  person,  thereby  making  some  organizations 
such  as  shopping  mall  and  stadium  operators  who  provide  sucti  services  for  persons 
other  than  themselvescontractsecuritycompanies.Th^  act  requires  applicants  fora 
license  to  posscssat  least  threeycars  of  security  super\'isoryexpcrienccortopassan 
examination.  The  act  further  recognizes  two  categoriesof  private  security  without 
regard  to  the  nature  of  their  employer,  i.e..  armed  private  security  officer?  and 
unanned  uniformed  private  security  officers,  and  sets  forth  basic  minimum  training 
standards  for  each.  An  important  consideration  of  this  act  is  that  it  requires  all 
traming  to  be  given  and  certified  by  a  sute-approved  trainer.  The  act  includes  in  its 
coverage  all  security  guard  s.  armored  car  guards,  armed  courier  service  guards,  and 
alarm  response  runners.  The  minimum  criteria  for  registration  under  the  act  as  a 
private  security  guard  are.  of  course,  also  set  forth  in  the  sUtute. 

The  Private  Security  Licensing  and  Regulatory  Act  was  drafted  by  Dennis  M 
Crowley.  Jr .  and  Richard  D.  Bickelman  of  the  New  England  Bureau  for  Criminal 
Justice  Servircs  under  the  direction  of  the  Private  Security  Advisory  Council  and  its 
Chairman,  Arthur  J.  Bilek. 
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1  Section  I.  [Short  Title,]  This  ict  may  be  cited  is  ihc  [Slate]  Private 

2  Security  Licensing  and  Regulatory  Act. 

1  Section  2.  [Defmithns.]  Ai  used  in  thic  act: 

2  (I)  -Alarm  response  runner"  means  an  individual  employed  by  a 

3  contract  security  company  or  a  proprieUry  security  organization  to 

4  respond  to  security  system  signals,  other  than  a  penon  rvhose  sole  func- 

5  tion  is  to  mainUin  or  repair  a  security  system. 

6  (2)  "Armed  courier  service"  means  a  penon  that  transports  or  offers 

7  to  transport  under  armed  security  guard  from  one  plaos  or  point  to  another 

8  place  or  point,  valuables,  currency,  c!ocuments,  papers,  maps,  stocks, 

9  bonds,  checks,  or  any  other  item  that  requires  expeditious  delivery. 

10  (3)  "Armed  private  security  officer"  means  an  individual  employed 

11  by  a  contract  security  company  or  a  proprieUry  Kcurity  organization 

12  whose  principal  duty  is  that  of  an  armed  security  guard,  armed  armored 

13  car  service  guard,  armed  courier  service  guard  or  armed  aUrm  response 

14  runner,  and  who  at  any  time  wears,  carries,  possesses,  or  has  access  to 

15  a  firearm  in  the  performance  of  his  duties. 

16  (4)  "Armored  car  service"  means  a  person  that  transports  or  offen 

17  to  transport  under  armed  security  guard  from  one  place  or  point  to  another 

18  pUce  or  point,  currency,  jewels,  stocks,  bonds,  paintings,  or  other 

19  valuables  of  any  kind,  or  other  items  in  a  speciaUy  equipped  motor  vehicle 

20  which  offers  a  high  degree  of  Kcurity. 

21  (5)  "Branch  office"  means  any  oflicc  of  a  licensee  within  the  SUte 

22  other  than  its  principal  place  of  business  within  the  SUte.  .  . 

23  (6)  "Certified  trainer^  means  a  person  approved  and  certified  by 

24  the  licensing  authority  as  qualified  to  administer  and  certify  to  successful 

25  completion  of  the  minimum  training  requircmenu  for  private  security 

26  officers  required  by  Section  36.  .     •  u 

27  (7)  "Contract  security  company"  means  a  person  engaging  in  the 

28  business  of  providing,  or  underUkcs  to  provide,  a  security  guard,  an 

29  alarm  response  runner,  armored  car  service,  or  armed  couner  service,  as 

30  defined  in  this  act,  on  a  contractual  bwis  for  another  person. 

31  (8)  '•Employer/employee  relationship"  means  the  performance  of 

32  any  service  for  wages  or  under  any  contract  of  hire,  written,  oral,  expressed 

33  or  implied  by  an  individual,  and  provided  the  employer  has  control  or 

34  direction  over  the  performance  of  such  service  both  under  this  contract 

35  or  service  and  provided  that  such  service  is  performed  penonally  by 

36  such  individual.  .      r  • 

37  (9)  "Identification  card"  means  a  pocket  card  issued  by  a  hcensing 

38  authority  to  a  private  security  officer  as  evidence  that  the  individual  has 

39  met  the  minimum  qualifications  required  to  perform  duties  of  an  unarmed 

40  private  security  officer.  .  . 

41  (10)  '•Uceniec"  means  a  person  to  whom  a  Ucense  is  granted  in 

42  accordance  with  the  provisions  of  this  act. 

43  (11)  "Licensing  authority"  means  the  SecreUry  of  Sute  or  other 
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44  appropriate  department,  agency,  or  bureau  of  the  Sute  designated  to 

45  administer  and  enforce  this  act. 

46  (12)  '•Person"  means  an  individual,  finn,  association,  company, 

47  partnership,  corporation,  nonprofit  organization,  institution,  or  similar 

48  entity. 

49  (13)  '•Police  chief  executive"  means  the  elected  or  appointed  police 

50  administrator  of  any  municipal,  county,  or  sUte  police  department  or' 

51  sheriffs  department,  such  department  having  full  law  enforcement 

52  powers  in  iu  jurisdiction. 

53  (14)  -Principal  corporate  officer**  means  the  president,  vice  presi- 

54  dent,  treasurer,  secreUry,  and  comptroller,  as  well  as  any  other  person 

55  who  performs  functions  for  the  corporation  corresponding  to  those 

56  performed  by  the  foregoing  officers. 

57  (15)  -Proprietary  security  organization"  means  a  person  or  depart- 

58  ment  of  that  person  which  employs  a  security  guard,  an  alarm  response 

59  runner,  armored  car  service,  or  armed  courier  services,  as  defined  in 

60  this  act,  solely  for  such  person,  and  wherein  an  employer/employee 

61  relationship  exists. 

62  (16)  -Qualifying  agent"  means,  in  the  case  of  a  corporation,  an 

63  officer  or  an  individual  in  a  management  capacity,  or  in  the  case  of  a 

64  partnership,  a  general  or  unlimited  partner,  meeting  the  experience 

65  qualifications  set  forth  in  this  act  for  operating  a  contract  security 

66  company. 

67  (17)  -Registrant"  means  an  individual  who  has  a  valid  registration 

68  card  issued  by  the  licensing  authority. 

69  (18)  -Registration  card"  means  the  permanent  permit  Issued  by  the 

70  licensing  authority  to  a  registrant  as  evidence  that  the  registrant  has  met 

71  the  minimum  qualifications  required  by  this  act  to  perform  the  duties  of 

72  an  armed  private  security  officer, 

73  (19)  "Security  alarm  system"  means  an  assembly  of  equipment  and 

74  devices  (or  a  single  device  such  as  a  solid-sUte  unit  which  plugs  directly 

75  into  a  I  lO-volt  AC  line)  designated  to  detect  or  signal  an  unauthorized 

76  intrusion  into,  movement  through,  or  exit  from,  a  premise,  or  to  signal  an 

77  attempted  robbery  or  other  criminal  acU  at  a  protected  premise;  with 

78  respect  to  such  signals,  police  and/or  security  guards  or  alarm  response 

79  runners  are  expected  to  respond.  Fire  alarm  systems  and  alarm  systems 

80  which  monitor  temperature,  humidity,  or  any  other  conditions  not  direct- 

81  ly  related  to  the  detection  of  an  unauthorized  intrusion  into  premises  or 

82  an  attempted  robbery  at  a  premises  are  excluded  from  the  provisions  of 

83  this  act. 

84  (20)  "Security  guard"  means  an  individual  principally  employed  to 

85  protect  persons  or  property  from  criminal  activities  and  whose  duties 

86  include,  but  are  not  limited  to,  the  prevention  of:  unlawful  intrusion  or 

87  entry,  larceny,  vandalism,  abuse,  arson,  or  trespass  on  private  property; 

88  or  control  regulation  or  direction  of  the  flow  or  movements  of  the  public, 

89  whether  by  vehicle,  on  foot,  or  otherwise;  and  street  patrol  service  or 
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90  merchant  patrol  service.  Persons  whose  duties  are  limited  to  custodial  or 

91  observational  duties  or  the  reporting  of  administrative  regulations  only 

92  are  specifically  excluded  from  this  definition. 

,93  (21)  "Street  patrol  service"  means  any  contract  security  company 

94  or  proprietary  security  organisation  that  utilizes  foot  patrols,  motor 

95  vehicles,  or  any  other  means  of  transportation  in  public  areas  or  on  public 

96  thoroughfares  in  the  performance  of  its  security  functions. 

97  (22)  "Sworn  peace  officer**  means  an  individual  who  derives  plenary 

98  or  special  law  enforcement  powers  from,  and  is  an  employee  of,  the 

99  federal  government,  [State],  or  any  political  subdivision,  agency,  de- 

100  partment,  branch,  or  service  of  either,  of  any  municipality,  or  of  any 

101  other  unit  of  local  government. 

102  (23)  "Unarmed  private  security  officer**  mcai.a  an  individual  em- 

103  ployed  by  a  contract  security  company  or  a  proprietary  security  organiza- 

104  tion  whose  principal  duty  is  that  of  a  security  guard,  armored  car  service 

105  guard,  or  alarm  response  runner;  who  never  wears,  carries,  or  has  access 

106  to  a  firearm  in  the  performance  of  those  duties;  and  who  wears  dress  of 

107  a  distinctive  design  or  fashion,  or  dress  having  any  symbol,  badge,  emblem, 

108  insignia,  or  device  which  identifies  or  tends  to  identify  the  wearer  as  a 

109  security  guard,  alarm  response  runner,  or  armored  car  service  guard. 

1  Section  3.  [Establishment  of  a  Licensing  Authori:^  ] 

2  (a)  A  Private  Security  Industry  Regulatory  Board  is  established, 

3  hereinafter  called  the  licensing  authority  or  board,  designated  to  carry 

4  out  the  duties  and  functions  conferred  upon  it  by  this  act. 

5  (b)  The  position  of  director  of  the  Private  Security  Industry  Regulatory 

6  Board  is  created.  He  rVu  ^we  as  the  chief  administrator  of  the  board. 

7  He  shall  not  be  a  member  of  the  board  but  shall  be  a  full-time  employee 

8  of  the  board,  fully  compensable  in  an  amount  to  be  determined  by  the 

9  Legislature.  The  director  shall  perform  such  duties  as  may  *oe  prescribed 

10  by  the  board  except  those  duties  vested  in  the  board  by  Section  10,  and 

11  shall  have  no  financial  or  business  interests  or  affiliations,  contingent 

12  or  otherwise,  in  any  person  rendering  private  security  services. 

1  Section  4.  [Licensing  Authority  Seal.]  The  licensing  authority  shall 

2  have  a  seal,  the  form  of  which  it  shall  prescribe. 

1  Section  5.  [Board  Meeting.]  The  board  shall  consist  of  the  following 

2  members: 

3  (1)  The  Attomey  General  or  his  duly  designated  representative 

4  shall  serve  as  an  ex  officio  member  of  the  board,  and  his  service  shall 

5  not  jeopardize  his  official  capacity  with  the  State. 

6  (2)  The  director  of  the  [department  of  public  safety]  or  his  duly 

7  designated  representative  shall  serve  as  an  ex  officio  member  of  the 

8  board,  and  his  service  shall  not  jeopardize  his  official  capacity  with 

9  the  Slate. 
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10  (3)  One  police  chief  executive  appointed  by  the  Governor  subject 

1 1  to  legislative  confirmation. 

12  (4)  Two  membcn  shall  be  appointed  by  the  Governor,  subject  to 

13  legislative  confirmation,  who  are  licensed  under  the  provision  of  this  act, 

14  who  have  been  engaged  for  a  period  of  three  years  in  the  rendering  of 

15  private  security  services  and  are  not  employed  by  or  affiliated  with  any 

16  other  member  of  the  board. 

17  (5)  Two  membcn  shall  be  appointed  by  the  Governor,  subject  to 

18  legislative  confirmation,  who  are  selected  from  the  public  at  large,  who 

19  are  citizens  of  the  United  States  and  residents  of  the  State  and  are  not 

20  now  or  in  the  past  employed  by  or  affiliated  with  a  person  rendering 

21  private  security  scrvicci. 

22  (6)  Two  members  shall  be  appointed  by  the  Governor,  subject  to 

23  legislative  confirmation,  who  are  citizens  of  the  United  States  and  resi- 

24  dents  of  the  State  and  are  fulHime  managers  responsible  for  a  proprie- 

25  tary  security  organization  function. 


1  Section  6.  [Chairmanship  of  Board.]  The  Governor  shall  designate  one 

2  appointee  to  sit  as  chairman  of  the  licensing  authority  for  that  member's 

3  full  term. 

1  Section  7.  [Voting  Powers  and  Procedures,] 

2  (a)  No  action  shall  be  uken  by  the  board  unless  a  quorum  of  the 

3  membership  of  the  board  is  present. 

4  (b)  All  powen,  duties,  and  responsibilities  conferred  upon  the  board 

5  by  this  act  may  be  exercised  or  taken  by  a  majority  vote  of  the  necessary 

6  quorum  then  present. 

1  Section  8.  [Terms  of  Office,] 

2  (a)  The  director  of  the  [department  of  public  safety]  and  the  Attorney 

3  General,  or  their  represenUtives,  shall  serve  on  the  board  during  their 

4  terms  of  office  and  shall  perform  the  duties  required  by  this  act  in  addi- 

5  tion  to  those  duties  required  of  them  in  other  official  capacities. 

6  (b)  The  appointed  members  of  the  board  shall  serve  six-year  terms, 

7  ^heir  terms  to  be  sUggered  by  the  appointment  of  the  initial  appointees 

8  as  follows:  the  police  chief  executive  and  one  proprietary  security  organi- 

9  zation  manager  for  on  initial  term  of  two  years;  one  licensee  and  one 

10  public  at-large  member  for  an  initial  term  of  four  years;  and  the  remaining 

1 1  members  for  initial  terms  of  six  years. 

1  Section  9.  [Vacancies,]  The  Governor  shall,  subject  to  legislative 

2  confirmation,  fill  vacancies  occurring  among  appointed  members  of  the 

3  board  with  appointments  for  the  duration  of  the  unexpired  term. 

4  Appointees  must  meet  the  qualification  for  that  position  to  be  TiWtd  as 

5  stipulated  in  Section  5. 
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1  Section  10.  [Powers  of  the  L'ceming  Authority  Relating  to  Rules  and 

2  Regulations;  Petitions.]  The  foUowing  powers  arc  vested  in  the  licensing 

3  luthority:  . , 

4  (1)  Promulgition  of  nilci  ind  rtguUuoni  which  ire  reasonable. 

5  proper,  and  nccemry  tc  carry  out  the  functioni  of  the  licensing  authority; 

6  investigations  limited  to  deierminations  as  to  whether  the  provisions  of 

7  this  act  arc  being  complied  with  or  vioUted;  enforcement  of  the  provisions 

8  of  this  act;  esUblishment  of  procedures  for  the  preparation  and  proccss- 

9  ing  of  examinations,  applications,  license  certificates,  registration  and 

10  identification  cards.  rcnewaU.  appeals,  hearings,  and  rulemaking  pro- 

11  cccdings;  and  determination  of  the  qualifications  of  licensees  and  private 

12  security  officers  consistent  with  the  provisions  of  this  act. 

13  (2)  An  interested  person  may  petition  the  licensing  authonty  to 

14  enact,  amend,  or  repeal  any  rule  or  rcguUtion  within  the  scope  of  sub- 

15  section  (1)  of  this  section.  The  licensing  authority  shall  prescribe  by  rule 

16  the  form  for  such  petitions  and  procedures  for  their  submission,  considera- 

17  tion,  and  disposition. 

1  Section  11.  [Subpoenas:  Oaths;  Contempt  Powers,] 

2  (a)  In  any  investigation  conducted  under  the  provisions  of  this  act. 

3  the  licensing  authority  may  issue  subpoenu  to  compel  the  attendance  of 

4  witnesses  and  the  production  of  relevant  books,  accounts,  records,  and 

5  documents.  The  officer  conducting  a  hearing  may  administer  oaths  and 

6  may  require  testimony  or  evidence  to  be  given  under  oath. 

7  (b)  If  k  witness  refuses  to  obey  a  subpoena  or  to  give  any  evidence 

8  relevant  to  proper  inquiry  by  the  licensing  authority,  the  licensing  authon- 

9  ty  may  pcUtion  a  court  of  competent  jurisdiction  in  the  State  to  compc 

10  the  witness  to  obey  the  subpoena  or  to  give  the  evidence.  The  court  shall 

11  promptly  usue  process  to  the  witness  and  shall  hold  a  hearing  on  the 

12  petition  as  soon  as  possible.  If  the  witness  then  refuses,  without  reasonable 

13  cause  or  legal  grounds,  to  be  examined  or  to  give  evidence  relevant  to 

14  proper  inquiry  by  the  licensing  authority,  the  court  may  cite  the  witness 

15  for  contempt. 

1  Section  12.  [Public  Notice  and  Hearing  on  Proposed  Rulemaking.] 

2  [For  information  under  this  topic,  follow  ihz  State*.  Administrative 

3  Procedures  Act.] 

1  Section  13.  [Requirement  for  Ucense.]  ^ 

2  (a)  It  shall  be  unlawful  and  punishable,  as  provided  in  Section  42  oi 

3  this  act.  for  any  person  to  engage  in  the  business  of  a  contract  sccun  y 

4  company  in  the  State  without  having  first  obUined  a  contract  security 

5  company  license  from  the  sUte  licensing  authority,  subject  to  subsection 

6  (b)  of  this  section.  K„cSnM« 

7  (b)  Every  person  engaged  in  the  contract  security  company  busine  s 

8  m  the  Su7e  on  the  effective  date  of  this  act  shall  have  180  days  to  apply 
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9  to  the  licensing  authority  for  a  license  to  operate  a  contract  security 

10  company.  Any  such  person  filing  a  timely  application  may  continue,  to 

1 1  engage  in  business  pending  a  final  determination  of  the  application. 

12  (c)  Unless  there  is  a  separate  statute  currently  in  effect  in  the  State 

13  by  which  an  alarm,  armed  courier  service,  or  armored  car  business  is 

14  licensed  and  regulated,  all  provisions  of  this  act  shall  apply  equally  to 

15  the  businesses  which  shall  be  considered  as  contract  security  companies. 

16  If  there  is  a  separate  sutute  in  effect  in  the  Sutc  by  which  alarm,  armed 

17  courier  service,  and  armored  car  businesses  are  licensed  and  regulated, 

18  the  licensing  provisions  of  this  statute  shall  not  apply  to  such  businesses 

19  unless  such  businesses  are  also  engaged  in  the  business  of  providing 

20  security  guard  services. 

1  Section  14.  [Form  of  Application,] 

2  (a)  Application  for  license  required  by  the  provisions  of  this  act  shall 

3  be  filed  with  the  licensing  authority  on  a  form  provided  by  the  licensing 

4  authority.  If  the  applicant  is  an  individual,  the  application  shall  be  sub- 

5  scribed  and  sworn  to  by  such  person.  If  the  applicant  is  a  partnership, 

6  the  application  shall  be  subKribcd  and  sworn  to  by  each  partner.  If  the 

7  applicant  is  a  corporation,  the  application  shall  be  subscribed  and  sworn 

8  to  by  at  least  one  principal  corporate  officer.  The  application  shall  conUin: 

9  (1)  The  full  name  and  business  address  of  the  applicant  and,  if  the 

10  applicant  is  a  corporation  or  ptrtncrshipi  the  name  and  address  of  the 

1 1  qualifying  agent. 

12  (2)  The  name  under  which  the  applicant  intends  to  do  business. 

13  (3)  The  address  of  the  principal  place  of  business  and  all  branch 

14  offices  of  the  applicant  in  the  Sute,  and  the  corporate  headquarters  of 

15  the  business  if  outside  of  the  State. 

16  (4)  If  the  applicant  is  a  corporation,  the  correct  legal  name,  the 

17  State  of  incorporation,  and  the  date  it  qualified  to  do  business  in  the  State. 

18  (5)  A  list  of  principal  officers  of  the  corporation  and  the  business 

19  address,  residence  address,  and  the  office  or  position  held  by  each  officer 

20  in  the  corporation. 

21  (6)  (i)  For  each  applicant,  or  if  the  applicant  is  a  partnership,  for 

22  each  partner,  or  if  the  applicant  is  a  corporation,  for  the  qualifying  agent, 

23  the  following  information:  (A)  full  name,  (B)  age,  (C)  date  and  place  of 

24  birth,  (D)  all  residences  during  the  immediate  past  five  years,  (E)  all 

25  employment  or  occupations  engaged  in  during  the  immediate  past  five 

26  years,  (F)  two  sets  of  classifuble  fingerprinu,  (G)  a  photograph  uken 

27  within  the  last  six  months  of  a  size  prcKribed  by  the  licensing  authority, 

28  (H)  a  general  physical  description,  (I)  letters  attesting  to  good  moral 

29  character  from  three  reputable  individuals  not  related  by  blood  or  marriage 

30  who  have  known  the  applicant  or  qualifying  agent  for  at  least  five  years, 
3!  (J)  three  credit  references  from  lending  institutions  or  business  firms 

32  with  whom  the  applicant  or  qualifying  agent  has  esUblished  a  credit 

33  record,  and  (K)  a  list  of  all  arrests,  convictions,  and  pending  criminal 
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34  charges  in  my  jurisdiction,  icy  felony,  iny  crime  involving  moral  turpi- 

35  tude,  or  lUegally  using  or  possessing  a  dangerous  weapon,  for  any  ox 

36  which  a  full  pardon  (or  similar  rclicO  ^«  not  been  granted. 

37  (ii)  For  every  required  person,  a  statement  of  experience  that 

38  meets  the  qualifications  of  Section  15(aX7). 

39  (7)  For  each  applicant  which  is  a  corporation  or  partnership,  the 

40  names  and  addresses  of  each  principal  officer,  director,  or  partner, 

41  whichever  is  applicable  and  unleu  the  stock  of  such  corporation  is  listed 

42  on  a  national  securities  exchange  or  registered  under  Section  12  of  the 

43  Securities  and  Exchange  Act  of  1934,  u  amended,  the  names  and  ad- 

44  dresses  of  all  stockholders. 

45  (b)  The  licensing  authority  may  require  that  the  applicauon  mclude 

46  any  other  information  which  the  licensing  authority  may  reasonably  deem 

47  necessary  to  determine  whether  the  applicant  or  individual  signmg  the 

48  application  meeu  the  requirements  of  this  act  or  to  esublish  the  truth 

49  of  the  facts  set  forth  in  the  application. 

50  (c)  Any  individual  signing  a  license  application  must  be  at  least  Ltne 

5 1  legal  age  for  licensing  generally  esUblishcd  in  the  State]  years  of  age. 

1  Section  15.  [Ucense  QuaH/kattons,] 

2  (a)  Every  applicant,  or  in  the  case  of  a  partnership  each  partner,  or 

3  in  the  case  of  a  corporation  the  qualifying  agent,  shall  meet  the  following 

4  qualifications  before  he  may  engage  in  the  business  of  a  contract  secunty 

5  company: 

6  (1)  Be  of  legal  majority  age. 

7  (2)  Be  a  citizen  of  the  United  Sutes  or  a  resident  alien. 

8  (3)  Not  have  been  convicted  in  any  jurisdiction  of  any  felony  or  of 

9  any  crime  involving  moral  turpitude  or  Ulegally  using  or  possessing  a 

10  dangerous  weapon,  for  any  of  which  a  full  pardon  (or  similar  rclieO  has 

11  not  been  granted.  .  . 

12  (4)  Not  have  been  decUred  by  any  court  of  competent  jurisdiction 

13  incompetent  by  reason  of  mental  defect  or  disease  and  has  not  been 

14  restored.  .  .. 

15  (5)  Not  be  suffering  from  habitual  drunkenness  or  from  narcotic 

16  addiction  or  dependence. 

17  (6)  Be  of  good  moral  character. 

18  (7)  Possess  three  years'  experience  as  a  manager,  supervisor,  or 

19  administrator  with  a  contract  security  company  or  proprietory  «cjjn^y 

20  organization  or  possess  three  years*  supervisory  experience  approved  by 

21  the  licensing  authority  with  any  federal,  U.S.  mUiUry,  sute,  county,  or 

22  municipal  law  enforcement  agency. 

23  (b)  If  the  licensing  authority  determines  that  the  applicant  or  qualify- 

24  ing  agent  has  not  satisfactorily  complied  with  subsection  (aX7)  of  this 

25  section,  it  may  require  compliance  with  subsection  (c)  of  this  section. 

26  (c)  The  licensing  authority  shall  prepare  and  administer  at  least  twice 

27  annually  examinations  designed  to  measure  an  individuaPs  knowledge 
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28  and  competence  in  the  contract  security  company  business.  An  applicant 

29  or  qualifying  agent  successfully  passing  the  licensing  authority's  examina- 

30  tion  may  substitute  that  for  the  experience  requirement  of  subsection 

31  (t)(7)  of  this  section. 

1  Section  16.  [Ucense  Application— Investfgation.]  After  receipt  of  an 

2  application  for  a  license,  the  licensing  authority  shall  conduct  an  investi- 

3  gation  to  determine  whether  the  facts  set  forth  in  the  application  are  true 

4  and  shall  compare,  or  request  that  [the  appropriate  slate  agency]  compare 

5  the  fingerprints  submitted  with  the  application  to  fingerprints  filed  with 

6  [the  division  of  criminal  identification,  records  and  statistics  of  the  state 

7  department  of  corrections  or  its  equivalent].  The  licensing  agency  [or  the 

8  state  agency  comparing  the  fingerprints]  shall  also  submit  the  finger- 

9  prints  to  the  Federal  Bureau  of  Investigation  for  a  search  of  the  finger- 

10  print  files  "of  that  agency  to  determine  if  the  individual  fingerprinted  has 

11  any  convictions  recorded  in  the  FBI  files. 

1  Section  17.  [Action  on  License  Application.]  Within  30  days  after 

2  receipt  of  an  application,  the  licensing  authority  shall  either  issue  a 

3  license  to  the  applicant  or  notify  the  applicant  of  a  denial  of  the  license 

4  application.  In  the  event  that  additional  information  is  required  from  the 

5  applicant  by  the  licensing  authority  to  complete  its  investigation  or 

6  otherwise  to  satisfy  the  requirements  of  this  act,  or  if  the  applicant  has 

7  not  submitted  all  of  the  required  information,  the  30-day  period  for 

8  action  by  the  licensing  authority  shall  commence  when  all  such  informa- 

9  tion  has  been  received  by  the  licensing  authority. 

1  Section  18.  [Grounds  for  Denial  of  Application.]  The  licensing  authority 

2  shall  deny  the  application  for  a  license  if  it  finds  that  the  applicant  or 

3  the  qualifying  agent  or  any  of  the  applicant's  owners,  partners,  or  princi- 

4  pal  corporate  officers  have: 

5  (I)  Violated  any  of  the  provisions  of  this  act  or  the  rules  and  regula- 

6  tions  promulgated  hereunder. 

7  (2)  Practiced  fraud,  deceit,  or  misrepresentation. 

8  (3)  Knowingly  made  a  material  misstatement  in  the  application 

9  for  a  license. 

10        (4)  Have  not  met  the  qualifications  of  Section  15(a). 

1  Section  19.  [Procedure  for  Approval  or  Denial  of  Application,  Hearings.] 

2  (a)  The  procedure  of  the  licensing  authority  in  approving  or  denying 

3  an  application  shall  be  as  follows: 

4  (I)  If  the  application  is  approved,  the  licensing  authority  shall 

5  notify  the  applicant  in  writing  that  a  license  will  be  issued.  Such  notifica- 

6  tion  shall  state  that  the  license  issued  will  expire  in  two  years,  unless 

7  renewed  in  accordance  with  Sections  20  and  21  of  this  act,  and  shall 

8  set  forth  the  time  within  which  application  for  renewal  must  be  made. 
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9  (2)  If  the  tppUcition  is  denied,  the  licensing  authority  shall  notify 

10  the  applicant  in  writing  ana  ihall  set  forth  the  grounds  for  denial.  If  the 

1 1  grounds  for  denial  are  subject  to  correction  by  the  applicant,  the  notice 

12  of  denial  shall  so  sute  and  the  applicant  shaU  be  given  10  days  after 

13  receipt  of  such  notice  or,  upon  application,  a  reasonable  additional  pcnod 

14  of  time  within  which  to  make  the  required  correction. 

15  (b)  If  the  application  is  denied,  the  applicant  may  within  30  days 

16  after  receipt  of  notice  of  denial  from  the  licensing  authority  request  a 

17  hearing  on  the  denial.  Within  10  days  after  the  filing  of  such  request  for 

18  hearing  by  the  applicant,  the  licensing  authority  shall  schedule  a  hearing 

19  to  be  held  before  the  licensing  authority  after  due  notice  to  the  applicant. 

20  The  hearing  shall  be  held  within  15  days  after  such  notice  is  mailed  to 

21  the  applicant,  unless  postponed  at  the  request  of  the  applicant.  The 

22  applicant  shall  have  the  right  to  make  an  oral  presentation  at  the  hearing, 

23  including  the  right  to  present  witnesses  and  to  confront  and  cross-examine 

24  adverse  witnesses.  The  applicant  may  be  represented  by  counsel.  If  the 

25  hearing  is  before  a  hearing  officer,  the  officer  shall  submit  his  report  in 

26  writing  to  the  licensing  authority  within  10  days  after  the  hearing.  The 

27  licensing  authority  shall  issue  its  decisions  within  10  days  after  the  hearing 

28  or  within  ID  days  after  receiving  the  report  of  the  hearing  officer.  The 

29  decision  of  the  licensing  kuthority  shall  be  in  writing  and  set  forth  the 

30  licensing  authority's  findings  and  conclusions.  A  copy  shall  be  promptly 

31  mailed  to  the  principal  office  of  the  applicant  in  the  State. 

1  Section  20.  [Rene^val  of  Ucense.]  Each  Uccnsc  shall  expire  two  years 

2  after  its  date  of  issuance.  AppUcation  for  renewal  of  a  license  must  be 

3  received  by  the  licensing  authority  on  a  form  provided  by  the  liccnsmg 

4  authority  not  less  than  30  days  prior  to  the  expiration  date  of  the  license, 

5  subject  to  the  right  of  the  licensing  authority  to  refuse  to  renew  a  license 

6  for  any  of  the  grounds  set  forth  in  Section  24(a),  and  it  shall  promptly 

7  notify  the  licensee  of  its  intent  to  refuse  to  renew  the  license.  The  licensee 

8  may,  within  15  days  after  receipt  of  the  notice  of  intent  to  refuse  to 

9  renew  a  license,  request  a  hearing  on  the  refusal  in  the  manner  prescribed 

10  by  Section  24{b).  A  Ucensec  shall  be  permitted  to  continue  to  engage  in 

11  the  contract  security  company  business  while  the  renewal  application 

12  is  pending. 

1  Section  21.  [Applkation.  License,  and  Renewal  Fees.]  .    ,    .  , 

2  (a)  A  nonrefundable  application  fee  of  [$500]  shall  be  remitted  with 

3  each  initial  license  application.  . 

4  (b)  A  fee  of  [$250l  refundable  in  the  event  the  license  renewal  is 

5  denied,  shall  be  remitted  with  each  application  for  renewal  of  a  license. 

1  Section  22.  [Form  of  Ucense,]  The  Ucensc,  when  issued,  shall  be  in  a 

2  form  prescribed  by  the  licensing  authority  and  shall  include: 

3  (I)  The  name  of  the  licensee. 
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4  (2)  The  business  name  under  which  the  licensee  is  to  operate. 

5  (3)  The  addresses  of  the  locations  where  the  licensee  is  authorized 

6  to  operate. 

7  (4)  The  number  and  date  of  the  license  and  its  date  of  expiration. 

1  Section  23.  [Ucense— Transferability.} 

2  (a)  No  license  issued  pursuant  to  the  provisions  of  this  act  thai!  be 

3  assigned  or  transferred,  either  by  operation  of  law  or  otherwise. 

4  (b)  If  the  license  is  held  by  an  owner  who  is  not  already  a  licensee, 

5  other  than  a  corporation,  and  such  (Jwner  shall  die,  become  disabled,  or 

6  otherwise  cease  to  engage  in  the  business,  the  successor,  heir,  devisee,  or 

7  personal  reprcsenUtive  of  the  owner  shall,  within  30  days  of  the  death, 

8  disablement,  or  other  termination  of  operation  by  the  original  licensee, 

9  apply  for  a  license  on  a  form  prescribed  by  the  licensing  authority,  which 

10  form  shall  include  the  same  general  information  required  by  Section  14  of 

11  this.  act.  The  transfers  shall  be  subject  to  the  same  general  requirements 

12  and  procedures  set  forth  in  Sections  15  through  20  to  the  extent  such 

13  sections  are  applicable. 

14  (c)  If  a  sale,  assignment,  transfer,  merger,  or  consolidation  of  a 

15  business  licensed  under  this  act  is  consummated,  the  purchaser,  assignee, 

16  transferee,  surviving,  or  new  corporation  not  already  a  licensee  shall 

17  immediately  apply  for  a  license  on  a  form  prescribed  by  the  licensing 

18  authority  which  shall  include  the  general  information  required  by  Section 

19  14.  The  purchaser,  assignee,  transferee,  surviving,  or  new  corporation 

20  shall  be  subject  to  the  same  general  requirements  and  procedures  set 

21  forth  in  Sections  15  through  20  to  the  extent  that  such  sections  are 

22  applicable  and  may  continue  the  operation  of  that  licensed  business  until 

23  notified  by  the  licensing  authority  of  its  final  decision  on  the  new  applica- 

24  tion  for  a  license. 

25  (d)  With  good  cause,  the  licensing  authority  may  extend  the  period  of 

26  time  for  filing  the  application  required  by  subsections  (b)  and  (c)  of  this 

27  section. 

1  Section  24.  [Licenses— Revocation;  Hearings;  Appeals;  Notices.] 

2  (a)  Licenses  may  be  revoked  by  the  licensing  authority  in  the  manner 

3  hereinafter  set  forth  if  the  licensee  or  any  of  its  owners,  partners,  princi- 

4  pal  corporate  officers,  or  qualifying  agent  are  found  to  have: 

5  (1)  Violated  any  of  the  provisions  of  this  act  or  any  rule  or  regulation 

6  of  the  licensing  authority  which  violation  the  licensing  authority  deter- 

7  mines  to  reflect  unfavorably  upon  the  fitness  of  the  licensee  to  engage  in 

8  the  contract  security  company  business. 

9  (2)  Knowingly  and  w-ilfully  given  any  false  information  of  a  material 

10  nature  in  connection  v/Lh  an  application  for  a  license  or  a  renewaLor 

1 1  reinstatement  of  a  license  or  in  a  notice  of  transfer  of  a  business  licensed 

12  under  this  act. 

13  (3)  Been  convicted  in  any  jurisdiction  of  a  felony  or  a  misdemeanor 
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14  if  the  licensing  authority  dctcrtnincs  that  luch  conviction  reflects  un- 

15  favorably  on  the  fitness  of  the  applicant  to  engage  in  the  contract  security 

16  company  business. 

17  (4)  Committed  any  act  while  the  license  was  not  in  effect  which 

18  would  hRve  been  cause  for  the  revocation  of  a  license  or  ground's  for  the 

19  denial  of  an  application  for  a  license. 

20  (b)  Prior  to  revocation  of  a  license,  the  licensing  authority  shall 

21  promptly  notify  the  licensee  of  iu  intent  to  issue  an  order  of  revocation, 

22  setting  forth  in  reasonable  dsuil  the  grounds  for  revocation.  Within  30 

23  days  of  receipt  of  notice  of  intent  to  revoke  from  the  hcensing  authority, 

24  the  licensee  may  request  a  bearing.  Within  10  days  after  the  filing  of  a 

25  request  for  hearing  by  the  licensee,  the  licensing  authority  shall,  upon 

26  due  notice  to  the  licensee,  schedule  a  hearing  to  be  held  before  the 

27  licensing  authority  or  an  officer  designated  by  the  licensing  authority. 

28  The  hearing  shall  be  held  within  15  days  after  the  notice  is  mailed  to  the 

29  licensee,  unless  postponed  at  the  request  of  the  licensee.  The  licensee 

30  shall  have  the  right  to  make  an  oral  presentation  at  the  hearing,  including 

31  the  right  to  present  witnesses  and  to  confront  and  cross-examine  adverse 

32  witnesses.  The  licensee  may  be  represented  by  counsel.  If  the  hearing  is 

33  held  before  a  hearing  officer,  the  officer  shall  submit  his  report  in  writing 

34  to  the  licensing  authority  within  10  days  after  the  hearing.  The  licensing 

35  authority  shall  issue  iU  decision  within  10  days  after  the  hearing  or 

36  within  10  days  after  receiving  the  report  of  the  hearing  officer.  The 

37  decision  of  th&  licensing  authority  shall  be  in  writing  and  set  forth  the 

38  licensing  authority's  findinp  and  conclusions.  A  copy  shall  be  promptly 

39  mailed  to  the  principal  office  of  the  licensee  in  the  State. 

40  (c)  Within  90  days  after  the  liccntee  has  exhausted  all  rights  of  appeal 

41  under  this  act  or  if  the  licensee  docs  not  seek  a  hearing  after  receipt  of 

42  a  notice  of  intent  to  revoke,  the  licensee  shall  notify  all  of  its  clients 

43  in  the  State  of  the  revocation  and  maintain  in  its  records  a  copy  of  the 

44  notices.  The  licensee  shall  cease  to  perform  any  services  for  which  it  has 

45  been  licensed  under  this  act  within  60  days  of  its  receipt  of  the  final 

46  notice  of  intent  to  revoke  from  the  licensing  authority. 

47  (d)  Under  circumsunces  in  which  the  licensing  authority  determines 

48  that  the  public  health,  welfare,  or  ttfety  may  be  jeopardized  by  the 

49  termination  of  a  licensee's  services,  the  licensing  authority  may  upon  its 

50  own  motion  or  upon  application  by  the  licensee  or  any  party  affected  by 

51  such  termination  extend  the  time  for  the  termination  of  the  licensee's 

52  operations,  subject  to  reasonable,  necessary  and  proper  conditions  or 

53  restrictions  it  deems  appropriate. 

54  (e)  After  the  licensing  authority  has  issued  a  notice  of  intent  to  revoke 

55  a  license,  the  licensee  may  request  that  it  be  permitted  to  continue  to 

56  operate  subject  to  the  terms  of  a  written  order  of  consent  issued  by  the 

57  licensing  authority  requiring  the  licensee  to  correct  the  conditions  set 

58  forth  as  grounds  for  revocation  in  the  notice  of  intent  to  revoke  and 

59  imposing  reasonable  conditions  and  restrictions  on  the  licensee  in  the 
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60  conduct  of  its  business.  The  licensing  authority  may  grant  or  deny  such  a 

61  request  and  may  stay  or  postpone  any  proceeding  being  conducted 

62  pursuant  to  subsection  (b)  of  this  section.  Negotiations  for  an  order  of 

63  consent  may  be  requested  at  any  time  during  revocation  proceedings  and 

64  stay  of  pending  proceedings  during  negotiations  shall  be  within  the  sole 

65  discretion  of  the  licencing  authority.  If  revocation  proceedings  are  before 

66  a  court  and  the  lice^ising  authority  and  licensee  have  agreed  upon  the 

67  terms  of  a  proposed  consent  order,  the  licensing  authority  shall  submit 

68  the  proposed  order  to  the  court  which  may  approve  or  disapprove  the 

69  proposed  order  or  require  modification  of  the  proposed  consent  order 

70  before  approval. 

71  (0  The  licensing  authority  shall  enact  reasonable  rules  and  regulations 

72  for  determination  of  whether  a  licensee  has  complied  with  a  consent  order 

73  issued  pursuant  to  subsection  (e)  of  this  section.  If  the  licensing  authority 

74  determines  that  a  licensee  has  failed  to  comply,  it  may  revoke  the  order 

75  and  conduct  proceedings  for  revocation  of  the  license.  If  the  consent  order 

76  has  been  approved  by  a  court,  the  licensing  authority  shall  petition  the 

77  court  for  vacation  of  the  order.  The  court  shall  hold  a  hearing  to  determine 

78  if  the  order  should  be  vacated.  If  the  court  vacates  the  consent  order,  the 

79  licensing  authority  may  initiate  proceedings  for  revocation  of  the  license. 

1  Section  25.  [Posting  and  Surrender  of  License  Certificate.] 

2  (a)  Within  72  hours  after  receipt  of  the  licenK  certificate,  the  licensee 

3  shall  post  and  display  the  license  certificate  at  all  times  in  a  conspicuous 

4  place  in  his  principal  office  in  the  Sute  and  copies  thereof  to  be  displayed 

5  at  all  times  in  any  other  offices  within  the  Sute  where  the  licensee  trans- 

6  acts  business  with  its  customers  so  that  all  persons  visiting  such  place  or 

7  places  may  readily  see  the  license.  Such  license  certificates  or  copies 

8  thereof  shall  be  subject  to  inspection  at  all  reasonable  times  by  the 

9  licensing  authority. 

10  (b)  It  shall  be  unlawful  for  any  person  holding  a  license  certificate  to 

11  knowingly  and  willfully  post  the  license  certificate  or  permit  it  to  be 

12  posted  upon  premises  other  than  those  described  in  the  license  certificate 

13  or  to  knowingly  and  willfully  alter  the  license  certificate.  Each  license 

14  certificate  shall  be  surrendered  to  the  licensing  authority  within  72  hours 

15  after  it  has  been  revoked  or  after  the  licensee  ceases  to  do  business, 

16  subject,  however,  to  Section  24(d)  and  (e).  If.  however,  the  licensing 

17  authority  or  a  court  of  competent  jurisdiction  has  pending  before  it  any 

18  matter  relating  to  the  renewal,  revocation,  or  transfer  of  a  license,  the 

19  licensee  shall  not  be  required  to  surrender  the  license  until  the  matter 

20  has  been  adjudicated  and  all  appeals  have  been  exhausted.  When  the 

21  licensee  receives  final  notice  that  his  license  has  been  revoked,  a  copy  of 

22  the  notice  shall  be  displayed  and  posted  in  close  pro.ximity  to  the  license 

23  certificate  until  the  licensee  terminates  his  operations. 

1      Section  26.  [Change  in  Statt/s  of  Licensee,]  The  licensee  shall  notify 
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2  the  Uccniing  authority  wiihin  30  days  of  any  change  in  iu  officen.  direc- 

3  tors,  or  material  change  in  the  information  previously  furnished  or  required 

4  to  be  furnished  to  the  licensing  authority  or  any  occurrence  which  could 

5  reasonably  be  expected  to  affect  the  licensee's  right  to  a  license  under 

6  thissutute. 

1  Section  27.  [Application  for  Registration.] 

2  (a)  Except  as  otherwise  provided  in  this  net,  no  person  shall  perform 

3  the  functions  and  duties  of  an  armed  private  security  officer  in  the  State 

4  without  first  having  been  registered  with  the  licensing  authority  and  issu'd 

5  a  registration  card  in  the  manner  prcKribe.4  in  the  sutute. 

6  (b)  Individuals  required  to  obtain  a  rcgiitration  card  under  this  section 

7  shall  file  for  a  registration  card  and,  upon  completion  thereof,  the  licensee 

8  or  registrant  shall  immediately  forward  th^  application  to  the  licensing 

9  authority. 

10  (c)  Every  applicant  for  a  registration  card  shall  make  and  deliver  to 

11  the  licensee  or  the  licensing  authority  a  sworn  application  in  writing  upon 

12  a  form  prescribed  by  the  licensing  authority  conUining  the  following 

13  information: 

14  (1)  The  name  and  addrew  of  the  person  which  employs  or  will  em- 

15  ploy  the  applicant. 

16  (2)  Applicants  full  name  and  current  residence  address. 

17  (3)  Date  and  place  of  birth. 

18  (4)  Social  Security  number. 

19  (5)  Telephone  number,  if  any. 

20  (6)  Complete  addresses  for  the  past  five  years. 

21  (7)  List  of  all  employers  for  the  past  five  years. 

22  (8)  List  of  all  arrcsU,  convictions,  and  pending  criminal  charges  in 

23  any  jurisdiction. 

24  (9)  Type  of  miliUry  discharge. 

25  (10)  General  physical  description. 

26  (II)  All  names  used  by  the  applicant  other  than  the  name  by  which 

27  the  individual  is  currently  known,  with  an  explanation  setting  forth  the 

28  pUce  or  places  where  each  name  was  used,  the  date  or  dates  of  each  use, 

29  and  an  explanation  of  why  the  names  were  used. 

30  (12)  Two  seU  of  classifiable  fingerprints  recorded  in  the  manner  as 

31  may  be  prescribed  by  the  licensing  authority. 

32  (13)  Two  recent  color  photographs.  ^ 

33  (14)  A  Statement  whether  the  applicant  has  ever  been  denied  a 

34  registration  card  and  whether  the  card  has  been  revoked  or  suspended  in 

35  any  jurisdiction.  . 

36  (15)  A  statement  that  the  applicant  will  notify  the  licensing  authority 

37  of  any  material  changes  of  information  set  forth  in  the  application  within 

38  10  days  after  the  change. 

39  (16)  A  statement  that  the  applicant  does  not  suffer  from  habitual 

40  drunkenness  or  from  narcotic  addiction  or  dependence  and  does  not 
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41  possess  any  disability  which  would  prevent  him  from  performing  the 

42  duties  of  an  armed  private  security  officer. 

43  (17)  A  statement  from  a  certified  trainer  to  the  effect  that  the  appli- 

44  cant  has  completed  the  training  required  by  Section  36(a)  and  (b). 

45  (d)  To  be  eligible  to  apply  for  a  registration  card  an  individual  must; 

46  (I)  Be  of  legal  majority  age. 

47  (2)  Be  a  citizen  of  the  United  States  or  a  resident  alien. 

48  (3)  Not  have  been  convicted  in  any  jurisdiction  of  any  felony  or  of 

49  any  crime  involving  mora!  turpitude  or  illegally  using  or  possessing  a 

50  dangerous  weapon,  for  any  of  which  a  full  pardon  (or  similar  rcIieO  has 

51  not  been  granted. 

52  (4)  Not  have  been  declared  by  any  court  of  competent  jurisdiction 

53  incompetent  by  reason  of  mental  disease  or  defect  and  has  not  been 

54  restored. 

55  (5)  Not  suffer  from  habitual  drunkenness  or  from  narcotic  addiction 

56  or  dependence. 

57  (6)  Be  of  good  mora!  character. 

58  (7)  Not  possess  any  disability  which  in  the  opinion  of  the  licensing 

59  authority  prevents  him  from  performing  the  duties  of  an  armed  private 

60  security  officer. 

61  (e)  The  registration  card  shall  be  carried  by  an  individual  required  to 

62  be  registered  under  this  act  whenever  such  individual  is  performing  the 

63  duties  of  an  armed  private  security  officer  and  shall  be  exhibited  upon 

64  request. 

65  (0  Application  for  a  registration  card  to  the  licensing  authority  shall 

66  be  accompanied  by  a  [$15]  fee. 

67  (g)  A  registration  card  shall  entitle  the  registrant  to  perform  the  duties 

68  of  an  armed  private  security  officer  provided  the  registrant  continues  in 

69  the  employ  of  the  employer  listed  on  the  card  and  maintains  his  eligibility 

70  to  hold  a  registration  card  under  the  provisions  of  this  act. 

1  Section  28.  [Registration  Card— Investigation,]  After  receipt  of  an 

2  application  for  a  registration  card,  the  licensing  authority  shall  conduct 

3  an  investigation  to  determine  whether  the  facts  set  forth  in  the  applica- 

4  tion  are  true  and  shall  cause  the  applicant's  fingerprints  to  be  compared 

5  with  fingerprints  filed  with  [the  State's  department  or  agency  mainUin- 

6  ing  criminal  history  records].  The  licensing  authority  or  that  agency  shall 

7  within  five  days  forward  a  copy  of  the  fingerprint  card  of  the  applicant 

8  to  the  Federal  Bureau  of  Investigation  and  request  a  search  of  the  finger- 

9  print  files  of  the  FBI  for  any  record  of  convictions  of  the  registration 
10  card  applicant. 

1  Section  29.  [Action  on  Registration  Card  Application.]  Action  to  ap- 

2  prove  or  deny  an  application  of  an  indivjdual  for  a  registration  card  shall 

3  be  taken  as  expeditiously  as  possible  by  the  licensing  authority  but  the 

4  action  shall  be  completed  within  30  days  after  receipt  of  the  application 
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J  unless  the  licensing  authority  shall  require  additional  information  from 

6  the  applicant.  In  that  event  or  if  additional  facts  are  required  to  satisfy 

7  the  requirements  of  this  act.  or  if  the  applicant  has  not  submitted  all  the 

8  information  required,  the  period  for  the  action  by  the  licensing  authority 

9  shall  commence  when  all  information  has  been  received  by  the  licensing 

10  authority.  Upon  acceptance  of  a  registrant's  application,  the  licensing 

11  authority  shall  enter  the  registrant  on  its  permanent  register  and  issue  to 

12  the  registrant  a  permanent  registration  card  which  shall  be  valid  for 

13  one  year. 

1  Section  30.  [Registration  Cards— Denial  Suspension  or  Revocation; 

2  Hearings,  Notices,]  ,  ^  u  .u 

3  (a)  Registration  cards  shall  be  denied,  suspended,  or  revoked  by  the 

4  licensing  authority  in  the  manner  hereinafter  set  forth  if  the  cardholder 

5  hasi 

6  (1)  Failed  to  meet  the  qualifications  of  Section  27(d). 

7  (2)  Been  found  to  have  violated  any  of  the  provisions  of  this  act  or 

8  any  rule  or  regulation  of  the  licensing  authority  if  the  licensing  authority 

9  determines  that  the  vioUtion  reflects  unfavorably  upon  the  fitness  of  the 

10  registrant  to  function  as  an  armed  private  security  officer, 

11  (3)  Knowingly  and  willfully  giving  any  material  false  information 

12  to  the  licensing  authority  in  connection  with  an  application  for  a  registra- 

13  tion  card  or  a  renewal  or  reinstatement  of  a  registration  card  or  in  the 

14  submission  of  any  material  fact  to  the  licensing  authonty. 

15  (4)  Been  convicted  in  any  jurisdiction  of  a  felony,  a  cnme  involving 

16  moral  turpitude,  or  illegally  using  or  possessing  a  dangerous  weapon. 

17  for  any  of  which  a  full  pardon  (or  similar  relieO  has  not  been  granted. 

18  (b)  Prior  to  denial,  suspension,  or  revocation  of  a  registration  card. 

19  the  licensing  authority  shall  promptly  notify  the  rogistrant  and  the  employ- 

20  er  with  whom  the  cardholder  is  employed  of  the  proposed  action  settmg 

21  forth  in  reasonable  deuil  the  grounds  for  denial,  suspension,  or  revoca- 

22  tion  The  registrant  may  request  a  hearing  in  the  same  manner  and  in 

23  accordance  with  the  same  procedures  as  that  provided  in  Section  24(b). 

24  (c)  In  the  event  that  the  licensing  authority  denies,  suspends,  or  re- 

25  vokes  a  registration  card,  the  cardholder,  upon  receipt  of  the  notice  of 

26  denial,  suspension,  or  revocation,  Shall  immediately  cease  to  perform  the 

27  duties  of  an  armed  private  security  officer.  .  u 

28  (d)  Both  the  cardholder  and  the  employer  shall  be  notified  by  the 

29  hccnsmg  authority  of  final  action  to  deny,  suspend,  or  revoke  a  registra- 

30  tion  card. 

1  Section  3 1 .  [Renewal  of  Registration  Card- Notification  of  Changes.] 

2  (a)  Registration  cards  issued  by  the  licensing  authority  shall  l>c  valid 

3  for  a  period  of  one  year.  A  registration  card  renewal  form  must  be  filed 

4  by  the  cardholder  with  the  licensing  authority  not  less  than  30  days 

5  prior  to  the  expiration  of  the  card.  The  fee  for  renewal  of  the  card  shall 
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6  be  [$5].  The  renewal  application  shall  include  a  sutement  by  the  regis- 

7  trant  that  the  registrant  continues  to  meet  the  qualifications  for  an  armed 

8  private  security  officer  as  set  forth  in  Section  27(c).  The  renewal  applica- 

9  tion  shall  be  accompanied  by  a  sUtement  from  a  certified  trainer  that  the 

10  registrant  has  satisfactorily  completed  the  prescribed  refresher  training 

11  required  by  Section  36.  A  renewed  registration  card  shall  be  valid  for 

12  one  year. 

13  (b)  The  licensing  authority  may  refuK  to  renew  a  registration  card 

14  for  any  of  the  grounds  set  forth  in  Section  27(d)  and  it  shall  promptly 

15  notify  the  cardholder  of  its  intent  to  refuse  to  renew  the  license.  The 

16  cardholder  may,  within  15  days  after  receipt  of  the  notice,  request  a 

17  hearing  on  the  refusal  in  the  same  manner  and  in  accordance  with  the 

18  same  procedure  as  that  provided  in  Section  24(b), 

19  (c)  Licensees  and  employers  subject  to  this  act  shall  notify  the 

20  licensing  authority  within  10  days  after  the  death  or  termination  of  em- 

21  ployment  of  any  of  its  employees  who  are  registrants. 

22  (d)  Licensees  and  employers  subject  to  this  act  shall  immediately 

23  notify  the  licensing  authority  upon  receipt  of  information  relating  to  a 

24  registrant's  continuing  eligibility  to  hold  a  card  under  the  provisions 

25  of  this  act. 

1  Section  32.  [Transferability  of  Registration  Cards.] 

2  (a)  In  the  event  that  a  reg?***    *  terminates  employment  with  one 

3  employer  and  is  reemployed  within  five  business  days  as  an  armed  private 

4  security  officer  with  another  employer,  the  registrant  shall  within  24 

5  hours  of  reemployment  submit  to  the  licensing  authority  a  notice  of  the 

6  change  on  a  form  prescribed  by  the  licensing  authority,  together  with  a 

7  transfer  fee  of  [$5].  The  licensing  authority  shall  issue  a  new  registration 

8  card  reflecting  the  name  of  the  new  employer.  Upon  receipt  of  the  new 

9  card,  the  registrant  must  immediately  return  the  old  card  to  the  licensing 

10  authority.  The  registrant  may  continue  to  work  as  an  armed  private 

11  security  officer  for  the  new  employer  while  the  licensing  authority  is 

12  processing  the  application. 

13  (b)  A  registrant  who  terminates  employment  and  who  is  not  reem- 

14  ployed  as  an  armed  private  security  officer  within  five  business  days 

15  shall,  within  24  hours  of  the  fifth  business  day,  surrender  the  registration 

16  card  to  the  employer.  The  employer  shall  return  the  cancelled  registration 

17  card  to  the  licensing  authority  within  five  business  days  by  placing  it  in 

18  the  U.S.  mail  addressed  to  the  licensing  authority.  If  the  registrant  fails 

19  to  surrender  the  card  as  required  by  this  subsection,  the  employer  shall 

20  notify  the  licensing  authority  of  that  fact  within  10  business  days  after 

21  the  registrant  terminated  employment. 

22  (c)  Any  individual  who  changes  his  permanent  residence  to  this  State 

23  from  any  omer  State  which  the  licensing  authority  determines  has  sclec- 

24  tion,  training,  and  all  other  similar  requirements  at  least  equal  to  those 

25  required  by  this  act,  and  who  holds  a  valid  registration,  commission. 
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26  idcniificaiion,  or  similar  card  issued  by  that  Siaic  through  a  licensee 

27  which  IS  licensed  by  that  State  and  who  wishes  to  continue  to  be  employed 

28  by  that  licensee,  may  apply  for  a  registration  card  on  a  form  prescribed 

29  by  the  licensing  authority  upon  payment  of  a  processing  fee  of  [$5]  and 

30  certification  by  the  licensee  that  the  individual  has  completed  the  irainmg 

31  prescribed  by  that  State.  The  licensing  authority  shall  issue  the  mdividual 

32  a  registration  card. 

33  (d)  A  registration  card  issued  by  any  other  State  of  the  United  btates 

34  shall  be  valid  in  this  State  for  a  period  of  90  days,  provided  the  registrant 

35  IS  on  temporary  assignment  for  the  employer  shown  on  his  registration 

36  card. 

1  Section  33.  [Expiration  and  Renewal  during  Suspension  of  Use  of  a 

2  Registration  Card.]  A  registration  card  shall  be  subject  to  expiration  and 

3  renewal  during  the  period  in  which  the  holder  of  the  card  is  subject  to 

4  an  order  of  suspension. 

1  Section  34.  [Activities  of  Registrants  during  Suspension  of  Use  of  a 

2  Registration  Card.]  After  a  registrant  has  received  a  notice  of  suspension 

3  or  revocation  of  his  registration  card,  the  individual  shall  not  perform  the 

4  duties  of  an  armed  private  security  officer  unless  specifically  authorized 

5  to  do  so  by  order  of  the  licensing  authority  or  by  [a  ccurt  of  competent 

6  jurisdiction  within  the  State]. 

1  Section  35.  [Firearms.]  ^    ,   .  t 

2  (a)  It  shall  be  unlawful  for  any  person  performing^ the  duties  ot  an 

3  armed  private  security  officer  to  carry  a  firearm  in  the  performance  of 

4  those  duties  without  having  first  been  issued  a  registration  card  by  the 

5  licensing  authority.  . 

6  (b)  A  registration  card  will  grant  authority  to  the  holder,  while  m  the 

7  performance  of  his  duties,  to  carry  a  standard  police  .38  caliber  handgun 

8  or  any  other  firearm  approved  by  the  licensing  authority  not  otherwise 

9  prohibited  by  any  state  law  and  with  which  the  registrant  has  met  the 

10  training  requirements  of  Section  36.  The  use  of  any  firearm  not  approved 

1 1  by  the  licensing  authority  is  prohibited. 

12  (c)  The  registrant  must  be  in  possession  of  the  registration  card  when 

13  carrying  a  firearm  and  shall  exhibit  it  upon  request.  Registration  cards 

14  shall  authorize  possession  of  an  approved  firearm  only  when  the  regis- 

15  trant  is  on  duty  or  traveling  directly  to  and  from  work. 

16  (d)  All  firearms  carried  by  authorized  armed  private  security  officers 

17  m  the  performance  of  their  duties  shall  be  owned  by  the  employer  and, 

18  if  required  by  law,  shall  be  fully  registered  with  the  proper  agency  or 

19  government.  Personally  owned  weapons  will  not  be  carried  by  armed 

20  private  security  officers  in  the  performance  of  their  duties. 

1  Section  36.  [Armed  Private  Security  Officer  Training  Requirements,] 
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2  (a)  Prior  to  being  issued  a  registration  card,  all  armed  private  security 

3  olTicers  shall  receive  at  least  eight  hours  of  general  training  as  prescribed 

4  by  the  licensing  authority  and  be  required  to  successfully  pass  an  examina- 

5  tion  on  the  prescribed  material  which  includes  the  following  topics: 

6  (1)  Orientation:  two  hours. 

7  (2)  Legal  powers  and  limitations  of  a  security  officer:  two  hours. 

8  (3)  Emergency  procedures:  two  hours. 

9  (4)  General  duties:  two  hours. 

10  (b)  All  armed  private  security  officers  shall  also  receive  firearms 
U  training  before  being  issued  a  firearm.  The  following  minimum  firearms 

12  preassignment  training  shall  be  required: 

13  (1)  Pre-issue    weapon   instruction   and   successful  examination, 

14  including  the  following  topics: 

15  (i)  Legal  limitations  on  uk  of  weapons. 

16  (ii)  Handling  of  a  weapon. 

17  (iii)  Safety  and  maintenance. 

18  (2)  Minimum  marksmanship  qualification  requirement:  a  minimum 

19  of  60  percent  on  any  approved  silhouette  Urget  course  prescribed  by  the 

20  licensing  authority. 

21  (c)  All  armed  private  security  officers  must  complete  an  annual  eight- 

22  hour  refresher  course  in  the  subjects  preKribed  by  subsection  (a)  of  this 

23  section  and  be  requalified  in  the  use  of  firearms  prior  to  applying  for  a 

24  renewal  registration  card  under  the  provisions  of  Section  31. 

25  (d)  Upon  a  registrant's  completion  of  any  training  required  in  this 

26  section,  the  liwnsee,  registrant,  or  employer  shall  furnish  to  the  licensing 

27  authority  a  written  notice  of  such  completion  signed  by  a  certified  trainer. 

28  (e)  All  training  required  by  this  act  shall  be  administered  by  a  certified 

29  trainer  who  is  approved  by  the  licensing  authority  and  meets  the  following 

30  minimum  qualifications: 

31  (1)  Is  of  legal  majority  age. 

32  (2)  Has  a  minimum  of  one  year  supervisory  experience  with  a 

33  contract  security  company,  proprieury  security  organization,  or  with  any 

34  federal.  U.S.  military,  state,  county,  or  municipal  law  enforcement  agency. 

35  (3)  Is  personally  qualified   to  teach  the  training  required  by 

36  this  act. 

37  (0  The  certified  trainer  may,  at  his  discretion,  instruct  personally  or 

38  use  a  combination  of  personal  instruction,  audio,  and/ or  visual  training 

39  aids.  The  certified  trainer  shall  have  authority  to  appoint  one  or  more 

40  instructors  to  assist  in  the  implementation  of  the  training  program. 

1  Section  37.  [Employment  by  NanHcemees.]  It  is  unlawful,  as  pro- 

2  vided  in  Section  42.  for  any  person,  other  than  a  licensee,  to  employ  an 

3  armed  private  security  officer  unless  prior  to  employment  that  person 

4  shall  notify  the  licensing  authority  on  a  form  prescribed  by  the  licensing 

5  authority  of  his  intent  to  employ  an  armed  private  security  officer;  desig- 

6  nate  an  individual  who  will  be  responsible  for  the  compliance  with  the 
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7  applicable  provisions  of  this  act  on  behalf  of  the  officer;  furnish  the 

8  licensing  authority  with  evidence  of  insurance  required  by  Section  41; 

9  and  furnish  other  information  as  the  licensing  authority  may  require. 

1  Section  38.  [Fingerprinting  and  Application.] 

2  (a)  Except  as  otherwise  provided  in  this  act,  no  person  shall  perform 

3  the  duties  of  an  unarmed  private  security  officer  without  having  first  sub- 

4  mitted  two  sets  of  classifiable  fingerprints  to  his  employer  «nd  having 

5  completed  an  employment  application  on  a  form  approved  by  the  licens- 

6  ing  authority.  . 

7  (b)  On  or  before  the  date  an  unarmed  private  security  officer  begins 

8  employment,  the  employer  must  submit  the  employee's  fingerprints  and 

9  the  application  to  the  licensing  authority.  The  licensing  authority  shall 

10  compare  or  request  that  [the  appropriate  Ftatt  agency]  compare  the  finger- 

1 1  prints  filed  with  the  application  to  fingerprints  filed  with  [the  division  of 

12  criminal  identification,  records  and  statistics  of  the  state  department  of 

13  corrections,  or  its  equivalent].  The  licensing  authority  [or  the  state  agency 

14  comparing  the  fingerprints]  shall  also  submit  the  fingerprints  to  the 

15  Federal  Bureau  of  Investigation  for  a  search  of  the  fingerprint  files  of 

16  that  agency. 

17  (c)  The  application  for  an  identification  card  shall  be  accompanied 

18  by  a  [S5]  fee. 

19  (d)  Within  30  days  after  an  employment  application  and  fingerprints 

20  have  been  submitted  by  an  employer,  the  licensing  authority  shall  inform 

21  the  employer  of  any  criminal  conviction  data  resulting  from  the  records 

22  search. 

23  (e)  No  person  may  employ  an  individual  as  an  unarmed  private  securi- 

24  ty  officer  if  the  individual  has  been  convicted  in  any  jurisdiction  of  any 

25  felony  or  of  any  crime  involving  moral  turpitude  or  illegally  using  or 

26  possessing  a  dangerous  weapon,  for  any  of  which  a  full  pardon  (or  similar 

27  relieO  has  not  been  granted. 

1  Section  39.  [Identification  Card.] 

2  (a)  The  licensing  authority  shall  issue  an  identification  card  for  every 

3  individual  who  has  been  subjected  to  a  criminal  history  records  check  and 

4  docs  not  have  a  conviction  for  a  felony  or  any  crime  as  stated  in  Section 

5  38(d}.  The  identification  card  will  be  sent  to  the  employer  submitting  the 

6  fingerprint  records  and  the  card  will  then  be  issued  to  the  employee  if  he 

7  IS  still  employed.  Identification  cards  issued  by  the  licensing  authority 

8  under  this  subsection  shall  be  carried  by  that  individual  while  performing 

9  his  duties  and  shall  be  exhibited  upon  request. 

10  (b)  In  the  event  that  a  holder  of  an  identification  card  terminates 

1 1  employment  with  one  employer  and  is  reemployed  within  five  business 

12  days  as  an  unarmed  private  security  officer  with  another  employer,  the 

13  holder  shall  withm  24  hours  of  such  reemployment  submit  to  the  licensing 

14  authority  a  notice  of  the  change  on  a  fo'-m  prescribed  by  the  licensing 
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15  authority  together  with  a  transfer  fee  of  [$5].  The  licensing  authority 

16  shall  issue  a  new  identification  card  reflecting  the  name  of  the  new  employ- 

17  er.  Upon  receipt  of  that  new  card,  the  holder  must  immediately  rttum  the 

18  old  card  to  the  licensing  authority.  The  holder  may  continue  to  work  as  an 

19  unarmed  private  security  officer  for  the  new  employer  while  the  licensing 

20  authority  is  processing  the  application. 

21  (c)  The  holder  of  an  identification  card  who  terminates  employment 

22  and  who  is  not  reemployed  as  an  unarmed  private  security  officer  within 

23  five  business  days  shall,  within  24  hours  of  the  fifth  business  day,  surrend- 

24  er  the  identification  card  to  the  employer.  The  employer  shall  rttum  the 

25  cancelled  identification  card  to  the  licensing  authority  within  five  business 

26  days  by  placing  the  card  in  the  U.S.  mail  addressed  to  the  licensing 

27  authority.  If  the  holder  fails  to  surrender  the  card  as  required  by  this 

28  subsection,  the  employer  shall  notify  the  licensing  authority  of  that  fact 

29  within  10  business  days  after  the  holder  has  terminated  employment. 

1  Section  40.  [Uniforms  and  Equipment,] 

2  (a)  No  individual,  while  performing  the  duties  of  an  armed  or  unarmed 

3  private  security  officer,  shall  wear  or  display  any  badge,  insignia,  device, 

4  shield,  patch  or  pattern  which  shall  indicate  or  tend  to  indicate  that  he 

5  IS  a  sworn  peace  officer  or  which  contains  or  includes  the  word  "police** 

6  or  the  equivalent  thereof,  or  is  similar  in  wording  to  any  law  enforcement 

7  agency  in  this  Sute. 

8  (b)  No  person,  while  performing  any  private  security  services,  shall 
«     9  have  or  utilize  any  vehicle  or  equipment  displaying  the  words  "police,** 

10  "law  enforcfnient  officer,-  or  the  equivalent  thereof,  or  have  any  sign, 

11  shield,  marking,  accessory,  or  insignia  that  may  indicate  that  such  vehicle 

12  is  a  vehicle  of  a  public  law  enforcement  agency. 

13  (c)  If  a  private  security  officer  is  required  to  wear  a  uniform,  it  shall 

14  be  furnished  by  the  employer.  All  military  or  police-style  uniforms,  except 

15  for  rainwear  or  other  foul  weather  clothing,  shall  have  affixed: 

16  (I)  Over  the  left  breast  pocket  on  the  outermost  garment  and  on 

17  all  caps  worn  by  such  persons,  badges,  distinct  in  design  from  those 

18  utilized  by  law  enforcement  agencies  within  the  State  and  approved  by 

19  the  licensing  authority. 

20  (2)  Over  the  right  breast  pocket  on  the  outermost  garment  a  plate 

21  or  tape  of  the  size  5"  x  1*  with  the  words  "Security  Officer.** 

22  (d)  An  employer  may  require  a  reasonable  deposit  to  secure  the  return 

23  of  the  uniform,  weapon,  or  any  equipment  provided  by  the  employer. 

1  Section  41.  [Insurance  Requirements.]  All  licensees  and  employers 

2  of  armed  private  security  officers  shall  file  with  the  licensing  authority  a 

3  certificate   of  insurance   evidencing  comprehensive  general  liability 

4  coverage  for  bodily  injury,  personal  injury,  and  property  damage  with 

5  endorsements  for  assault  and  battery  and  personal  injury,  including  false 

6  arrest,  libel,  slander,  and  invasion  of  privacy  in  the  amount  of  [$3,000] 
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7  for  bodily  or  persona!  injury  and  [$100,000]  for  property  damage.  Liccn- 

8  sees  shall  also  file  endorsements  for  damage  to  property  in  their  care, 

9  custody,  and  control,  and  for  errors  and  omissions.  Licensees  and  employ- 

10  ers  of  armed  private  security  officers  shall  also  file  a  certificate  of  Work- 

1 1  men's  Compensation  Insurance  as  required  by  the  sUtutes  of  this  State. 

12  The  certificates  shall  provide  that  the  insurance  shall  not  be  modified  or 

13  cancelled  unless  10  days*  prior  notice  shall  be  given  to  the  licensing 

14  authority.  All  persons  required  to  be  insured  by  this  act  must  be  insured 

15  by  a  carrier  licensed  in  the  State  in  which  the  insurance  has  been  pur- 

16  chased  or  in  this  State. 

1  Section  42.  [Unlawful  Acts.] 

2  (a)  It  IS  unlawful  for  any  person  to  knowingly  commit  any  of  the 

3  following: 

4  (1)  Provide  contract  security  services  without  possessing  a  valid 

5  license. 

6  (2)  Employ  any  individual  to  perform  the  duties  of  an  armed  private 

7  security  officer  who  u  not  the  holder  of  a  valid  registration  card  or  to 

8  employ  any  individual  to  perform  the  duties  of  an  unarmed  private 

9  security  officer  who  hat  not  filed  an  application  for  an  identification 

10  card  as  required  by  Section  38. 

11  (3)  Publish  any  advertisement,  letterhead,  circular,  statement,  or 

12  phrase  of  any  sort  which  suggests  that  the  licensee  is  an  official  police 

13  agency  or  any  other  agency,  instrumentality,  or  division  of  this  State  or 

14  any  of  its  political  subdivisions  or  of  the  federal  government. 

15  (4)  Issue  any  badge  or  shield  not  in  conformance  with  this  act. 

16  (5)  Designate  an  individual  as  other  than  a  private  security  officer. 

17  (6)  Knowingly  make  any  false  sUtement  or  material  omission  in 

18  any  application  filed  with  the  licensing  authority. 

19  (7)  Falsely  represent  that  the  person  is  the  holder  of  a  valid  license 

20  or  registration. 

21  (8)  Violate  any  provision  of  this  act  or  any  rule  or  regulation  of  the 

22  licencing  authority. 

23  (b)  It  is  unlawful  for  any  private  security  officer  to  knowingly  commit 

24  any  of  the  following: 

25  (1)  Fail  to  return  immediately  on  demand  or  within  24  hours  of 

26  termmation  of  employment  a  firearm  issued  by  an  employer.  Violation  of 

27  this  provision  shall  constitute  a  felony. 

28  (2)  To  carry  a  firearm  in  the  performance  of  his  duties  if  not  the 

29  holder  of  a  valid  registration  card.  Violation  of  this  provision  will  consti- 

30  tute  a  felony. 

31  (3)  Fail  to  return  immediately  on  demand  or  within  seven  days  of 

32  termmation  of  employment  any  uniform,  badge,  or  other  item  of  equip- 

33  ment  issued  to  the  private  security  officer  by  an  employer. 

34  (4)  Make  any  statement  which  would  reasonably  cause  another 

35  person  to  believe  that  the  private  security  officer  functions  as  a  sworn 
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36  peace  officer  or  other  official  of  this  Sute  or  of  any  of  its  political  sub- 

37  divisions  or  agency  of  the  federal  government. 

38  (5)  Fail  to  comply  with  the  regulations  issued  by  the  licensing 

39  authority  or  with  any  other  requircmenu  under  the  provisions  of  this  act. 

40  (6)  Divulge  to  anyone  other  than  his  employer  or  to  such  persons 

41  as  his  employer  may  direct  as  may  be  required  by  law  any  information 

42  acquired  during  such  employment  that  may  compromise  the  security  of 

43  any  premises  to  which  he  shall  have  been  assigned  by  the  employer. 

44  (7)  Fail  to  return  to  the  empFoyer  or  the  licensing  authority  a  regis- 

45  tration  card  or  identification  card  as  required  by  the  provisions  of  this  act. 

46  (8)  Possess  a  license,  registration  card,  or  identification  card  issued 

47  to  another  person. 

48  (9)  Use  any  badge  or  shield  not  in  conformance  with  this  act. 

49  (c)  The  violation  of  any  of  the  provisions  of  this  section,  unless  other- 

50  wise  specified,  shall  constitute  a  misdemeanor  punishable  by  a  fine  of 

51  not  more  than  [$1,000]  or  up  to  one  year  of  imprisonment,  or  both.  The 

52  licensing  authority  is  also  authorized  to  suspend  or  revoke  a  license, 

53  registration  card,  or  identification  card  issued  under  this  act. 

1  Section  43.  [Sworn  Police  O/pjer.]  Any  individual  who  is  regularly 

2  employed  as  a  sworn  police  officer  and  who  also  is  employed  as  an  armed 

3  or  unarmed  private  security  officer  must  comply  with  the  requirements  of 

4  this  act. 

1  Section  44.  [Fees  and  Deposits.]  Any  fees  payable  by  a  registrant 

2  under  this  act  and  paid  by  a  licensee  on  the  registrant's  behalf,  or  any 

3  deposits  which  may  be  required  by  licensee  from  a  registrant  under  this 

4  act,  may  be  deducted  from  any  wages  payable  to  the  registrant  by  the 

5  licensee,  provided  that  such  deduction  docs  not  reduce  the  hourly  wage 

6  below  the  applicable  minimum  wage  law. 

1  Section  45.  [Local  Government  Regulation  of  Contract  Security  Com- 

2  panies  or  Private  Security  Officers.] 

3  (a)  From  and  after  the  effective  date  of  this  act,  no  governmental 

4  subdivision  of  this  State  shall  enact  any  legislation,  code,  or  ordinance,  or 

5  promulgate  any  rules  or  regulations  relating  to  the  licensing,  training,  or 

6  regulation  of  contract  security  companies  or  individuals  functioning  as 

7  private  security  officers,  armed  or  unarmed,  other  than  the  imposition  of 

8  a  bona  fide  business  tax. 

9  (b)  Upon  the  effective  date  of  this  act,  any  provision  of  any  legislation, 

10  code,  or  ordinance,  or  rules  promulgated  by  any  local  governmental 

1 1  subdivision  of  this  State  relating  to  the  licensing,  training,  or  regulation 

12  of  contract  security  companies  or  individuals  functioning  as  private 

13  se:urity  officers,  armed  or  unarmed,  shall  be  deemed  superseded  by  this 

14  act. 
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1  Section  46.  [Judicial  Review,] 

2  (a)  Any  person  aggrieved  by  any  final  action  of  the  licensing  authority 

3  under  this  act  shall  have  the  right  to  judicial  review  by  [a  court  of  compc- 

4  tent  jurisdiction]  within  the  SUte. 

5  (b)  In  proceedings  in  any  court  pursuant  to  the  provisions  of  this  act, 

6  trial  shall  be  de  novo.  When  a  court  has  acquired  jurisdiction,  all  adminis- 

7  trative  action  uken  prior  thereto  shall  be  sUyed,  except  as  provided  in 

8  Section  34.  The  rights  of  the  parties  shall  be  determined  by  the  court 

9  upon  a  trial  of  the  matter  or  matters  in  controversy  under  rules  governing 

10  the  trial  of  other  civil  suits  in  the  same  manner  and  to  the  same  extent  as 

1 1  if  the  matter  had  been  committed  to  the  court  in  the  first  insunce  and 

12  there  had  been  no  intervening  administrative  or  executive  action  or 

13  decision. 

1  Section  47.  [Reciprocity.]  Full  reciprocity  shall  be  accorded  to  armed 

2  and  unarmed  private  security  officers  who  are  property  registered  and 

3  certified  in  another  State  having  selection  and  training  requirements  at 

4  least  equal  to  the  requirements  of  this  Sute  when  the  duties  of  these 

5  individuals  require  them  to  operate  across  sute  lines. 

I  Section  48.  [Severability.]  [Insert  severability  clause.] 

I  Section  49.  [Repeal.]  [Insert  repealer  clause.] 

I  Section  50.  [Effective  Date.]  [Insert  effective  date.] 
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STATE  SUPREME  COURTS  AND  THE 
U.S.  SUPREME  COURTIS  POST- 
MIRANDA  RULINGS 

JOHN  GRUHL^ 

L  Introduction 

In  1966  the  United  States  Supreme  Court  under  Chief  Justice  War- 
ren issued  the  Miranda  a  Arwma^  ruling.  In  1971  the  "new"  Supreme 
Court  under  Chief  Justice  Burger  issued  the  fint  in  a  series  of  rulings 
which  chipped  away  at  Miranda.'^  Since  then  many  commentators  have 
speculated  about  the  future  o{ Miranda  and  have  concluded  that  the  fu- 
ture looks  dim.'  Even  the  more  cautious  legal  journals  have  reached 
similar  conclusions  ♦  Some  have  predicted  thj^r  the  Burger  Court  will 
continue  to  undermine  the  substance  of  the  decision,  though  perhaps 
not  actually  overrule  it,*  while  another  has  predicted  that  the  Court 
"will  assuredly  overrule  it  within  the  near  future,"* 

The  purpose  of  this  article  is  not  to  analyze  the  rulings  and  add 
another  prediction  to  the  list  but  to  examine  systematically  the  reaction 
of  state  supreme  couru  to  the  rulings  in  order  to  determine  whether 
these  couru  have  eroded  the  Miranda  principles  by  failing  to  require 
strict  adherence  to  them.  It  is  assumed  that  the  state  supreme  court 
judges,  like  the  commenutors,  saw  the  apparent  handwriting  on  the 

•  Ajtodate  profeanr  ofFoUtioa  Sdoioe,  Univenity  of  Nebrtika  LincJolii;  HlD.  Uoivtr- 
Wty  ofCalifomui  at  Sanu  Barbara,  197fi. 

1  3S4  U.S.  436  (19eQ. 

2  Harrii  v.  New  York,  401  U.S.  222  (1971).  Commeotacort  coiwder  the  Burfcr  Court  lo 
have  begun  with  Burger'i  appointment,  tboufh  by  the  time  of  thii  dectsion  P^dent  Nixoo 
had  made  Jiutke  Bladtmtw't  appointment  alio. 

3  rmmmgMnm^,riM,3sm€24,  1974,  at  «;  BeHow, £«f«»<^  TJ^Arj^rr 
Cmirt       HTiik  Sks^,  224  NATION  490  (1976). 

SvnouL  U.L.  Rev.  U41  (1976);  Pelamkr.  «  Thdir:  A  Wrnning  AkmU  Mirmdg,  17 

Awr  L.  Rev.  188  (1975);  Stone,  TV  Mirwmk  D$€lnm  m  Hk  Butgir  Cmrt,  1977  THE  SuF.  Or. 
Rev.  99;  Note.  US.  a  Chdi>^^Srtti^  tki  Sl^^  M^m4t*t  Uti  A(t\  47  U.  Cou).  L.  Rev. 
279  (1976)  For  a  tcM  poMmiMic  analyM,  tee  brad,  Omimi  f^unlm,  iki  Brngn  Ctmi,  mdtkt 
tftki  Wmr^  Cmi,  75  MiCR  L.  Rtv.  1320  (1977). 

^  Pelander,       note  4;  Stoot,;!^  note  4. 

*  Cfcettt,  ji|tfw  note  4,  at  ll7a 

886 

."RcprinUd  by  tpwUl  p*nnl«ioii  of  th*  Journal  of  Criminal  law  t  Cnmuuloty.  ®  198:  by  NwthwwUrn 
j«-'--nitySehoolofUw,vol.72,no.  J.  «»-91S."  ,       ~w  w 
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wall  and  anticipated  a  continuous  chipping  away  at  the  Miranda  princi- 
ples' by  the  Burger  Court.  It  is  hypothesized  that  these  judges  took  the 
opportunity  to  erode  the  Miranda  principles  and,  in  fact,  eroded  them 
even  more  than  the  Burger  Court  had  already  done. 

Social  scientists  have  used  three  models  to  characterize  the  relation- 
ship between  the  Supreme  Court  and  the  lower  federal  and  state  courts. 
The  "hierarchical  model"  analogizes  the  judicial  system  to  a  pyramid, 
with  the  Supreme  Court  at  the  pinnacle.  According  to  this  model,  the 
Court  establishes  important  policy,  and  the  lower  courts  implement  the 
policy  automatically.^  The  "bureaucratic  model"  also  analogizes  the  ju- 
dicial system  to  a  pyramid,  with  the  Supreme  Court  at  the  pinnacle. 
But,  according  to  this  model,  while  the  Court  establishes  important  pol- 
icy, the  lower  couru  do  not  implement  the  policy  automatically. 
Rather,  they  impose  bureaucratic  constrainU,  such  as  inefficiency  and 
recalcitrance,  upon  the  Court.*  The  "interaction  model"  does  not  anal- 
ogize the  judicial  system  to  a  pyramid  at  all.  Instead,  according  to  this 
model,  the  Court  establishes  some  important  policyx  However,  since  the 
Court  hears  relatively  few  cases,  it  must  allow  the  lower  courts  to  formu- 
late key  policy  as  well.  Furthermore,  the  Court,  by  necessity,  allows  the 
lower  courts  to  evade  some  of  iu  rulings. 

Social  scientists  have  assessed  the  usefulness  of  these  three  models 
by  engaging  in  a  variety  of  research.  The  most  popular  research  has 
been  on  the  impact  of  judicial  decisions."  Initially  this  research  focused 
on  the  impact  of  the  Supreme  Court's  race  relations  decisions. 
Prompted  by  the  resistance  to  the  Court's  Brown  v.  Board  of  Education^'^ 

7  A  fUfvty  of  pKwccutort  found  that  they  «»w  the  apparent  handwritinf  on  the  waJl. 
Gnihl  &  Spohn,  Thi  Sn^tm  Csmt^s  /VshMirm^  hUrngs:  Im^  m  Ucdfrnnutms,  3  Law  It 
Poucv  Q.  29  (1961).  So,  prttumably.  judga  did  too. 

•  J.  Frank,  Courts  ON  Trial:  Mvth  and  RiALmrm  American  Justice  222  (1963). 

»  W.  MuRPHV,  Elements  or  Judicial  Stratbcv  (1964);  J.  Peltason,  Federal 

COURTS  IN  THE  POLmCAL  PROCESS  (1955);  M.  SHAWRO,  THE  SUPREME  COURT  AND  AD- 
MiNlimiATTVE  Acenqes  (1968);  Murphy,  Uwtr  Cmirt  Omks  m  Suprme  Cm^t  Pmvir,  53  Am. 
POLmCAL  SOENCE  Rev.  1017  (1959);  Murphy,  CkUfJustut  nft  md  Uu  Uwtr  Cmai  Bunm^ 
a^:  ASt^in  Jt^SM  AimMisimtim ,  24  J.  or  POL.  453  (1962);  Shapiro,  Appml,  14  Law  & 
SocV  Rev.  629  (1960).  ^        «    "  , 

»0  K.  DOLBEARE.  TrLU.  COURTS  IN  URSAN  POLmCS:  STATE  COURT  POUCV  IMPACT 
AND  FUNCnONS  IN  A  LOCAL  POLTTICAL  SVJTEM  (1967);  K.  VINES  AND  P^  RKJHARDSON, 

The  PoLmcs  op  Federal  Courts:  Lower  Courts  in  the  Untted  Stato  (1970); 
l>o\\^,ThiFMDistnctCmaUmdlMmI^U^  An  ExpUittmy  St^  Mj^OHnw. 
or  JUDlCLa  Research  373,0.  Gro«man  A  J.  Tanenhau*  ed».  "o^*^^^^^ 
m  nnt  UmuJSuUs  CmrU  0/A^ts,  8  Law  It  SocV  Rev.  33  (1973);  Vmo,  TJu  fUU  0fOfout 
CmU  0fAppmls  m  Mr  fUnml  JwScUl  h^ass:  AOatSltiij^J  Muw  EST  J.  OP  PoLTTlCAL  Sa- 
SNCE  305  (1963). 

n  The  Impact  qp  Supreme  Court  Decisions  CT.  Becker  ft  M.  Fcelcy  edt,  2d  ed. 
1973);  S.  Was»v,  The  Impact  or  the  Untted  States  Supreme  Court:  Some  Perspec- 
tives* (1970). 

W  347       4«3  (1954). 
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decuton,  social  scientists  tried  to  determine  the  extent  to  which  resist* 
«ncc  to  the  decision  resulted  in  noncompliance  with  it.*^  Later,  re- 
searchers focused  on  the  impact  of  the  Court's  decisions  in  other  areas. 
Foremost  among  these  other  areas  is  that  of  criminal  rights.  Social 
scientists  tried  to  determine  the  extent  to  which  the  Court's  Mapp  v, 
Okio,^*  Escobido  v,  Illinois,^^  Miranda,  and  In  n  Gauit^^  decisions  resulted 
in  noncompliance  by  the  lower  state  courts.'^  They  found  that  many  of 
the  couns  were  reluctant  to  relinquish  their  traditional,  conservative 
policies  concerning  the  exclusionary  rule,  confessions,  and  juvenile 
rights,  even  in  the  face  of  the  Supreme  Court's  demands  that  the  courts 
adopt  its  more  liberal  policies.  Consequently,  researchen  concluded 
that  these  decisions  resulted  in  substantial  noncompliance. 

Nevertheless,  ii//Wzn^  eventually  resulted  in  general  compliance.  »• 
Romans''  compared  compliance  with  Escobedo  and  Miranda  by  state 
supreme  courts.  He  found  little  compliance  with  Escobedo  but  considera- 
ble compliance  with  Miranda.  He  explained  this  difference  by  observing 
thzt  Escabfdiff  though  unquestionably  liberal  ir^  direction,  was  not  partic- 
ularly clear  in  specifics,  thereby  providing  lower  courts  with  an  opportu- 
nity to  evade  it.«>  In  contrast,  Miranda  was  clear,  and  did  not  provide 
lower  courts  with  an  opportunity  to  evade  the  decision.^*  In  addition, 
this  difference  in  compliance  could  have  been  explained  by  noting  that 
Miranda  was  the  second  major  case  in  this  line  of  decisions  involving 

^5  J,  Peltasow,  Fim-EicHT  Lonely  Men:  Southern  Federal  Judges  and  School 
Desegregation  (196 1);  Vm«,  F^dtml Distriajn^  mdJUtt  JRtkttmt  (km  m  iAtSmUk,  26  J. 
or  Pol.  337  (1964). 

367  U.S.  643  (1961). 
378  US.  478  (1964). 
2«  387  VS,  I  (1967). 

»7  For  Manwaring ,  TV  /m^  •fM^pp  w.OkkM  The  Supreme  Court  as  Pol- 
icy>Maker:  Three  Studies  on  the  Impact  or  Judicial  Decisions  I  (D.  Emaoa  ed 
1968);  Caiwo,  Rmctims  •/ StmU  Sn^mm  Omris  ttmU.S.  Sd^mm  Cmrt  Cml  lOtrtm  Dfaiim,  t 
LawASocV  Rev.  109  (1973);  Canon,  Tistmg  Ikt  EJktmMss  Gmi  Uktrtits  fkl^ 
St0U  md  Ftdifl  Lmb:  TV  Gw^^  jSrAww^^r  A>iJf,  5  Am.  Pou  ft  57  (1977);  M 
Local  Court!  Vcnwi  the  Supreme  Court:  the  Impact  of  Mapp  v.  Ohio  (unpubliihed  omveo- 
tion  paper,  Amencan  Political  Sctenoe  AModatioo  1973).  TorEtfMf  and  Mirm^^-Knmtt 
k.K\%^T^NntYmkC$mtrfAppmUmitMtlhnt0dSuksSiipnm  /m-ZS.BPvBUVsyb 
(1978);  Romans,  TV  ^#4r  t/SiMk  Si^ttm  Cmrtt  mJitdicuU  MM^:  E$t$M$,  Mimdt  md 
t^UM0fJiid;MlmpmrtAmfyHj,2iyN.?ouTic^  For  OM^^Lefitem*  Staple- 

ton»  k  Tdtdhaum,  A  Smtk  0fJmmUtJuam:  CmU  md  iu  ImMlmmMm,  3  Law  ft  SocV 
Rev.  491  (1969). 

18  Here  ♦'noncompliance*'  k  uMd  |cnera]|y  to  mean  a  (ailure  to  follow  the  Supreme 
Court*!  doctrine  in  ilmilar,  related  catet.  In  the  ttudiet  dted  the  term  wai  opcmionaliaed 
ipedfkally  to  categoriae  reactiont  to  whatever  doctrine  wat  involved. 
Romam,  Ji|*ni,  note  17. 

»  AC  at  42-51. 

21  U  at  51-52, 58.  In  fact,  one  reKarchcr  interetted  in  the  comparative  impact  of  clear 
and  ambiguoui  dedikma  called  Miranda  ^'exceedingly  clear.**  L  Berkson,  The  Supreme 
Court  and  rrs  Fuslics:  Th*  Communicatioh  or  Policy  Decisions  47  (1971). 
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confessions.  As  such,  it  signaled  the  Court's  intention  to  make  policy  in 
this  area  and,  correspondingly,  it  warned  the  lower  courts  not  to  try  to 
evade  it.^ 

From  this  research  on  the  impact  of  judicial  decisions  upon  the 
lower  courts,  some  conclusions  and  implications  emerge.  Lower  courts 
often  do  not  faithfully  comply  with  the  Supreme  Ck)urt*s  doctrine.  This 
has  been  especially  true  for  its  doctrine  concerning  criminal  rights.  The 
Court  must  establish  clear  doctrine  and  indicate  its  determination  to  get 
the  lower  courts  to  comply  by  issuing  a  scries  of  decisions  reinforcing  its 
doctrine.  Once  the  Court  no  longer  indicates  its  determination  to  en- 
force a  doctrine,  the  lower  courts  will  sense  less  pressure  from  the  Court 
to  comply  with  it.  Further,  if  the  Court  not  only  stops  indicating  its 
determination  to  enforce  a  doctrine,  but  actually  exhibits  an  intention 
to  erode  it,  the  lower  courts  might  erode  the  doctrine  faster  than  the 
Court  docs  by  itself.  Hence  two  hypotheses  emerge:  the  lower  courts 
eroded  the  Miramla  doctrine  and,  in  fact,  eroded  it  further  than  the  Bur- 
ger Court  itself  already  had  done.  / 

This  article  will  evaluate  these  hypotheses  by  first  discussing  Mi- 
randa and  the  Burger  Court's  po8t-J//wM&  rulings  and  then  comparing 
these  rulings  with  state  supreme  court  holdings  in  related  cases. 

II.  MiMANDA  AND  THE  BURGER  CoURT'S  VoSV-MULiNVA  RUUNGS 
Prior  to  1964  courts  generally  used  the  "voluntariness"  test  to  deter- 
mine whether  confessions  could  be  admitted  as  evidence  at  trial.  This 
test  asked,  simply,  whether  the  confessions  were  voluntary,  given  the  to- 
tality of  the  circumstances  involved.  Obviously,  this  test  was  highly  sub- 
jective.23  In  1964,  the  Court  moved  away  from  the  voluntariness  test  by 
proposing  objective  criteria  to  determine  whether  confessions  could  be 
admitted.  In  Escobfdo  v.  Illinois,  it  held  that  police  must  inform  suspects, 
before  interrogation,  that  they  have  the  right  to  remain  silent.  Also,  it 
held  that  police  must  allow  suspects  to  consult  with  their  attorney. 
Otherwise,  the  confessions  would  be  presumed  to  have  been  coerced.^* 
In  1966,  the  Miranda  Court  reaffirmed  Escobedo  and  elaborated  upon  it. 
The  Court  held  that  police  must  inform  suspecu  that  they  have  the 
right  to  remain  silent,  that  anything  they  say  may  be  usc^  against  them, 

22  Other  rowch  found  the  importmnce  of  a  Hue  of  decUioni  to  »chicve  compliftnoe. 

PoLrnCALQ,  502  (1980).  .  . 

23  However,  the  court  did  Miume  thmt  deUy  between  armt  and  arrwfnment  conititutcd 
coercion,  and  the  Court  held  ft»ultinf  confc-iom  involuntary  per  »e.  McN*^)  v.  United 
Sates,  311  U.S.  33a  (1943);  Mallory  v.  United  Sutei,  3M  U^.  449  (IW?).  . 

24  FoTtthadowinf  BttMt,  the  Court  ruled  that  tutemenu  obtained  from  an  mdicted 
defendant  who  had  oounid,  but  who  did  not  have  counsel  %wth  him  when  he  made  the  ttate- 
■lenti,  were  inadmiwbk.  MaMUh  v.  United  Sutei,  377  U.S.  201  (1964). 
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that  they  have  the  right  to  an  attorney,  and  that  if  they  cannot  afford  an 
attorney  the  court  will  appoint  one  for  them.  The  Court  stipulated  that 
suspecu  may  waive  thcic  righu  if  they  do  so  knowingly,  intelligently, 
and  voluntarily,  but  that  they  may  also  reassert  these  rights  at  amy  later 
time. 

In  1971,  the  Burger  CJourt  began  to  weaken  Miranda.  In  Harris  ft 
Niw  York^  Chief  Justice  Burger  announced  that  prosecuton  could  use 
statements  obtained  in  violation  of  Miranda  to  impeach  defendanu' 
credibility  if  the  defendants  testified  inconsistently  with  the  earlier  state* 
ments.  Miranda  explicitly  prohibited  such  use,"  but  Burger  declared  the 
prohibition  mere  dictum.^  He  said  Miranda  should  not  be  used  as  a 
shield  to  commit  perjury.  Thus,  the  Court's  attack  on  Miranda  was  evi- 
dent.^' As  Stone  comments,  ^^Harris  was  am  exercise  of  raw  judicial 
power.  -  .  In  1974,  the  Court  continued  to  weaken  Miranda.  In 
Michigan  v.  Tucker?^  it  decided  that  a  prosecutor  could  use  the  fruitt  of 
am  interrogation  which  occurred  htloxt,  Miranda ^  and  was  not  in  auxord* 
ance  with  it,  even  though  the  trial  actually  took  place  ^xxx  Miranda.  A 
Warren  Court  precedent  had  applied  the  Miranda  requiremenU  to  all 
trials,  rather  than  interrogations,  which  occurred  after  Miranda.^  But 
Justice  Rehnquist  said  the  police  acted  in  good  faith,  by  following  the 
Escobtdo  requiremenU  in  effect  at  the  time  of  the  interrogation,  amd  ac* 
tually  followed  all  but  one  of  the  Miramh  rcquircmenti.  The  police  haul 
failed  to  advise  the  suspect  that  if  he  could  not  afford  an  attorney  the 
court  would  appoint  one  for  him.  The  Warren  Court  stressed  that  this  is 
a  critical  component  of  the  warnings.**  But  Rehnquist  concluded  that 

3^  "(SJuteincntf  merely  tnteo<fed  to  be  cxcuJpalory  by  the  defen<Unc  we  often  lued  to 
impeftch  hit  totimony  at  trial  .  .  .  Tbew  •utemeatt  are  iocrimifutinf  in  any  meaninfful 
•enje  of  the  word  and  may  not  be  used  withoMt  tike  full  %yarmnfi  and  effective  waiver  re- 
quired for  any  other  icatement.**  3M  U^.  at  477. 

^  "Some  commenu  in  the  i4/fln«Mb  opinion  can  in 
of  an  unoounaded  tutement  for  any  puqxite,  but  diiaiMton  of  that  i«ue  wai  not  at  all  neo»- 
Mxy  to  the  Coufi*thoIdinf  and  cannot  be  regarded  at  cootroUtnf.**  Harrii  v.  New  York,  401 
U.S.  at  224. 

One  commentator  notes,  "(rjightly  or  %mmfiy,  Mirmdt  wm  deliberately  tcructured  to 
canvaM  a  %^de  ran|e  oTprobletnt,  many  of  which  were  not  directly  raited  by  the  cata  before 
the  Court.  Thit  approach  was  thought  necewary  in  order  to  'give  concrete  oonititutional 
guideline*  for  law  enforcement  agcndet  and  oouru  to  follow.*  384  U^.  at  441-42.  Thua,  a 
technical  reading  ofMvmdg,  luch  at  that  employed  in  J/mu,  would  enable  the  Court  to 
label  many  critical  a^>ecu  of  the  dectiion  mere  dictum  and  therefore  not  'controlling.*  ** 
Stone,  note  4,  aM07-O6.  Nevcrthelcat,  the  Court  hat  not  uted  thit  meant  of  undereut- 
tm%Mirmdg  tUKt/Zmit.  For  other  criticitm,  tee  Denhowiu  Ely,  Hmru9.  Ntw  Ymh  Smm 
Anximu  Oisitmtimt  m  Ikt  Cmdtf  mi  Ufie  V  At  Emirgmi  A£mi  A^^mij^ ,  10  Yaui  LJ.  1 1  M 
(1971). 

2«  Stone,        note  4,  at  114. 
»  417  U.S.  433  (1974). 

»  Johnton  v.  New  Jertey,  384  UA  719  (1966). 

'1  "[I]t  it  neoeatary  to  warn  him  not  only  that  he  hat  the  right  to  ootmilt  %^di  an  attorney. 
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the  defendant  received  a  fair  trial,  if  not  a  perfect  onc.^^ 

In  1975,  the  Court  further  weakened  Miranda  in  a  pair  of  cases.  In 
Oregon  v.  Haas^^  it  reaffirmed  Harris.  And  in  Michiian  v.  Mosley?^  the 
Court  decided  that  a  prosecutor  could  use  itatementi  obtained  when 
police  resumed  interrogation  of  a  luspcct  two  hours  after  the  suspect  cut 
off  the  interrogation  by  asking  for  an  attorney.  The  Warren  Court  had 
said  that  police  must  stop  immediately  if  suspects  ask  for  an  attorney,^* 
but  did  not  say  whether  the  police  could  resume  the  interrogation  at  a 
later  time.  \{  Miranda  is  read  literally,  the  police  could  not  resume  the 
interrogation.  laMosUy^  however,  Justice  Stewart  rejected  this  reading, 
arguing  that  it  would  "lead  to  absurd  and  unintended  results.'*^  He 
noted  that  the  suspect  was  given  another  set  of  warnings,  interrogated 
by  another  officer,  and  interrogated  about  another  crime.^'  The  Court 
concluded  that  the  police  were  not  trying  to  wear  down  the  suspect's 
resistance.**  Justice  Brennan,  with  Justice  Marshall,  dissenting,  main- 
tained that  the  majority's  decision  was  not  merely  a  refinement  oi  Mi- 
randd  but  another  attack  upon  it.»*  Brennan  stated  that,  "[t]oday's 
distortion  ol Miranda' \  constitutional  principles  can  be  viewed  only  as 
yet  another  step  in  the  erosion  and,  I  suppose,  ultimate  overruling  of 
Miranda'%  enforcement  of  the  privilege  against  self-incrimination."^ 
Justice  White  reinforced  this  prediction.  He  said  he  expected  the  Court 
to  return  to  t)ie  voluntariness  test.*' 

but  iljo  th*t  if  he  U  indigent  a  Uwyer  be  appointed  to  reprcKnt  him.  Without  thit 
Additional  warning,  the  admonition  of  the  right  to  ooniult  %wlh  couwel  would  often  be  un- 
dcntood  as  meaning  only  that  he  can  comult  %wth  a  Uwyer  if  he  hai  one  or  hai  the  fundi  to 
obtain  one.**  Miranda  v.  Ariiona.  384  U^.  at  473. 

92  Michigan  v.  Tucker,  417  U.S.  at  446. 

M  420  U.S.  714  (1975). 

M  423  U.S.  96  (1975). 

35  Miranda  v.  Arixona,  3W  U.S.  at  473-74. 

3«  Michigan  v.  Moiley,  423  U.S.  at  102.  . 

37  But  both  interrogation!  concerned  the  wunc  robberiei.  The  tcoond  mterrogation  addi- 
tionally conocmed  a  ihooting  which  occurred  during  one  of  the  robberie*. 

3«  423  U.S.  at  106.  ....  . , 

^  Brennan  said  that  •*iene%ved  queatiomng  itaelf  U  part  of  the  proceii  which  mvanably 
operates  to  overcome  the  will  of  a  nupect.^  U  at  1 14  (Brennan.  J.,  dii^iting). 

*o      at  1 12  brennan.  J.,  diiwiting). 

AC  at  lOe  (White,  J.,  concurring).  Besldca  iheae  rulingi,  the  Court  uiued  t%w  rulmgs 
concerning  the  definition  of  "cuitodial  interrogation."  In  Or^  v.  Mathiawn.  429  U.S.  492 
(1977),  the  Court  lield  that  a  parolee  who  %m  not  forced  to  come  to  the  police  itation  and 
who  wai  not  arretted  whenjie  did  come  wai  not  in  cuttody  and,  coniequently,  wai  not  enti- 
tled to  Mirmdti  warning!.  More  rtcently.  In  Rhode  Wand  v.  Innit,  446  U.S.  291  (1960).  the 
Court  held  that  a  luipect  who  direaed  police  to  a  weapon  in  retpooic  to  one  officer*!  corn- 
menu  to  another  wai  not  interrogated  and.  contcquently.  wa*  not  denied  the  Mttrndt  nght  to 
maintain  »ilence.  Thrac  rulingi  did  not  neoowuily  weaken  MirmdM,  nnoe  the  Warren  Court 
never  cleariy  defined  "curtodial  interrogation.**  Regardle*.  analyiU  of  caaei  concerning  thU 
definition  would  be  exteniive  and  v«>uld  require  a  acparatc  article,  io  theae  caao  are  not 
eovered  here. 
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In  addition  to  these  rulings,  the  Burger  Court  refused  to  extend 
Miranda  to  new  situations.  In  1976  and  1977,  the  Court  refused  to  ex- 
tend the  protections  to  prison  disciplinary  hearings,*^  ^ivil  tax  procccd- 
ings,*3  j^nd  grand  jury  investigations.*^  The  Warren  Court  might  not 
have  extended ///>a«d57  to  these  situations  either,  but  the  Burger  Court's 
unwillingness  to  extend  the  suspects'  rights  did  nothing  to  dispel  the 
feeling  that  the  Court  was  gradually  dismantling  iMronoSj.*^ 

On  the  other  hand,  the  Burger  Court  passed  up  other  opportunities 
to  erode  Miranda  further.  In  the  aftermath  of  Harris,  some  prosecutors 
questioned  defendants  about  their  failure  to  give  police  an  alibi  during 
interrogation.  By  pointing  to  the  defendants'  silence,  prosecutors  sought 
to  impeach  their  credibility.  This  tactic  was  a  logical  outgrowth  of  Har- 
ris, but  the  Burger  Court  disallowed  it.  In  1975,  in  Uniud  States  v. 
Hatty^  it  ruled  that  federal  prosecutors  could  not  utilize  the  tactic.  The 
Court  said  defendants'  silence  could  be  interpreted  in  a  variety  of  ways 
and  consequently  had  little  probative  value.  And  in  1976  in  DoyU  v. 
Ohio^'^  the  Court  ruled  that  state  prosecutors  could  not  utilize  the  tactic 
either.  The  Court  said  defendants'  silence  was  protected  by  the  Fifth 
Amendment.'** 

In  conclusion,  the  Burger  Court's  rulings  primarily  served  to 
weaken ///r/i/wSr,  though  at  the  same  time  they  exhibited  a  reluctance  to 
weaken  Miranda  as  much  as  they  might  have.  As  Israel  observed,  "the 
fact  remains  that  Miranda  still  is  the  law  of  the  land.  Moreover,  while  its 
ramifications  arguably  have  been  narrowed,  the  Court  has  not  cast 
doubt  upon  iu  basic  premise  that  the  defendant's  right  against  self-in- 
crimination applies  to  police  custodial  interrogation  .  .  .  In  short, 
the  Court  has  become  less  strict  in  requiring  adherence  to  its  doctrine, 
but  has  altered  iu  doctrine  in  only  one  respect — allowing  prosecutors  to 


*2  Baxter  v.  PjJmi|uno,  425  U.S.  306  (1976). 
«  Beckwilh  v.  United  States,  425  U.S.  341  (1976). 

^  United  Sute«  v.  Mandujano.  425  U.S.  564  (1976);  United  Sutcs  v.  Wonf,  431  U.S.  174 
(1977). 

To  imdencore  thi*,  Stone  notes  that  in  the  four  yean  before  1978  the  Court  granted 
certiorari  in  only  one  of  the  35  cases  on  iu  appellate  docket  in  which  defendants  sought 
review  due  to  alleged  violations  otMirmJ^t  while  the  Court  granted  certiorari  m  13  of  the  25 
cases  in  which  govemmenu  sought  review.  Stone,  supn^  note  4,  at  100. 
,  ^  422  U.S.  171  (1975). 

<^  426  U.S,  610  (1976). 

♦•AC  at  617-19.  ^ 

^  Israel,/!^  note  4,  at  1374.  In  this  context  another  ruling  deserves  mention.  InBi«wer 
V.  Williams,  430  U.S.  387  (1977),  the  Court  held  that  sutemenu  obtained  after  a  former 
mental  patient  had  been  arrested  and  given  Mirmd^  warnings  were  inadmisuble,  because  the 
Amner  patient  hud  been  interrogated  subtly  %vithout  his  counsel  being  pr«sc:.t.  The  Court 
rejected  a  request  from  22  state  attorneys  general  that  it  ovotuIc  MifwmJk\  instead,  it  decided 
the  case  on  the  basis  of  the  sixth  amendment 
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use  illegally  obtained  itatemenu  to  impeach  defcndanti'  credibility.^^ 

III.  State  Supreme  Courts'  Ruungs 

State  supreme  courU  readily  invalidated  blatant  violations  of  ii/A 
T6:tda?^  However,  the  Burger  Court's  ^x-Miranda  rulings  concerned 
less  blatant  violations  o{ Miranda,  From  these  rulings  four  issues  contin- 
ually arose  before  the  state  supreme  courts:  Could  prosecutors  use  ille- 
gally obtained  statements  to  impeach  defendanu'  credibility?  Could 
prosecutors  use  the  fact  that  defendants  were  silent  during  interrogation 
to  impeach  their  credibility?  Could  prosecutors  use  statements  made 
when  police  gave  suspecu  incorrect  warnings?  Could  prosecutors  use 
statements  made  when  police  refused  to  stop  interrogation  after  suspecu 
asked  them  to,  or  statemenu  made  when  police  agreed  to  stop  but  later 
resumed  interrogation? 

All  relevant  state  supreme  court  cases  decided  after /&mj  were  in- 
cluded in  the  study.^^  Cases  were  deemed  not  relevant  if  they  revolved 
around  the  factual  determination  of  whether  suspects  voluntarily 
waived  their  rights.  Of  course,  purported  "factual  determinations"  can 
camouflage  a  tendency  to  evade  Miranda  guidelines.^^  Even  genuine 
factual  determinations  which  conclude  that  suspecu'  righu  were  vio- 
lated also  can  conclude  that  the  violations  were  "harmless  errors"  and 
not  reversible.**  But  without  the  record,  it  is  impossible  to  assess  the 
couru'  decisions,  so  these  cases  cannot  be  included. 

50  Nevertheloip  the  Court  probably  has  confuKd  tome  Vrntx  court  judga  about  the  con- 
tinuini  validity  of  iu  doctrine,  Cooiequently,  it  aeemi  inappropriate  to  uac  "compliance. 
DOncompUance-  terminolofy  in  evaluating  lower  court  dedttona.  Such  terminoJofy 
pnsumcs  that  compliance  can  be  aaccrtaioed  dearly. 

51  S^,  Nacoff  V.  State.  267  N.E.2d  165  Ond.  1971);  State  v.  Bre^t,  485  P.2d  47 
(Moot.  1971);  Sute  v.  Culli»n,  227  N.W.2d  121  (Iowa  1975);  State  v.  CalUhan,  320  So.  2d 
155  (La.  1975). 

52  Sute  fluprcme  court  cawa  concerning  theae  iwuea  were  culled  from  Shepard'i  U^.  Ciu- 
t5ofti»  beginning  with  caacs  deddcd  the  day  after  Hmis  and  continuing  through  «*»  re- 
ported in  the  1976-1979  edition  of  the  dutioot.  publiihed  in  January  197S.  The  twm  •^e 
lupftme  court"  refen  to  the  higheat  court  in  ead»  ttaie.  The  highett  court  m  Kentudty, 
Maryland,  and  New  York  if  the  court  of  appeaU.  The  higheat  court,  for  ennunal  caaea,  m 
OkJahocna  and  Tduu  k  the  court  of  criminal  appeals. 

53  For  a  di«n«ion  of  vohintaiy  waiver  of  righu,  tee  Child,  Th€  hmhmU^  Cm^ftuimmd 

AxuoN  L.  Rev.  261  (1976).  For  an  eariy  analyiii  of  ca^a  in  which  iiM^ual  dctermmauom 
inay  have  camouflaged  a  tendency  to  evade  the  guiddinea.  lee  Comment^  ^ 
fJL  fniimi^tims^MLAM  mHuLmif  Cmris,  36  U.  Chl  L.  Rev.  4 13  (1969). 

M  Chapman  v.  Cilifcmia,  366  U.S.  II  (1967).  For  analywa,  tee  Fidd,  Amssmg  At  Mmrn- 
ksmml^0diml  CmsiimiiimI  £m^  at  fMrfs  RstmmU,  125  U.  Pa.  L.  Rev.  15 
(1976). 
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USING  ILLEGALLY  OBTAINED  STATEMENTS  TO  IMPEACH  CREDIBIUTY 

In  Miranda y  the  Warren  Court  asserted  that  prosecutors  should  not 
use  illegally  obtained  statements  for  any  purpose.^^  But  in  Harris  the 
Burger  Court  ruled  that  prosecutora  could  use  illegally  obtained  state* 
ments  to  impeach  defendants'  credibility.^  Justice  Brennan,  dissentingi 
noted  that  before  the  ruling  fourteen  state  appellate  courts  and  six  fed- 
eral appellate  courts  agreed  that  prosecuton  could  not  use  such  state* 
ments  to  impeach  defendants'  credibility,  while  only  three  state 
appellate  courts  disagreed.^^  Since  Harris ^  however,  this  tendency  has 
been  reversed. 

Of  the  twenty-seven  state  supreme  courts  which  addressed  the  issue, 
twenty-one  fully  embraced  Harris?^  Typical  of  these  was  the  Arkansas 
court,  which  quoted  Chief  Justice  Burger's  opinion  approvingly:  "  *The 
shield  provided  by  Miranda  cannot  be  perverted  into  a  license  to  use 
perjury  by  way  of  a  defense.  -  .  Less  typical  were  the  Colorado 
and  Florida  courts,  which  overruled  their  own  precedents  in  order  to 
conform  to  Harris,  Both  criticized  the  ruling.  One  observed  that  it  con* 
tradicted  the  *'plaln  English"  ot Miranda,^  The  other  observed  that  it 
allowed  jurors  to  use  statements  to  assess  credibility  which  were  forbid- 
den to  be  used  in  determining  guilt.  The  court  questioned  whether  ju- 
rors could  be  this  discriminating  and  disciplined.^ > 


W  384  U.S.  at  477. 

^  401  U.S.  at  225-26. 

Id.  at  231  n.4  (Bfciuuui,  J.,  diMenting). 

M  CampbeU  v.  State.  341  So.  2d  742  (AU.  1976);  State  v.  Jorgciuon,  106  Ariz.  476,  502 
P.2d  156  (1972);  State  v.  Johnson,  109  Arix.  70.  503  P.2d  241  (1973);  Sute  v.  Mincey.  1 15 
Ariz.  472. 566  P.2d  273  (1977);  Rooks  v.  State,  250  Ark.  561.  466  S.W.2d  476  (1971);  Jbr|cn- 
son  V.  People.  174  Colo.  144. 462  P.2d  962  (1971);  People  v.  Harris,  191  Colo.  234. 552  P.2d 
11  (1976);  Hill  V.  State,  316  A.2d  557  (Del  1974);  State  v.  RetheHbrd,  270  So.  2d  363  (FU. 
1973);  NowUn  v.  Sute,  346  So.  2d  1020  (FU.  1977);  McHun  v.  State.  232  G*.  470. 207  S.E2d 
457  (1974);  People  v.  Byen,  50  lU.  2d  210, 276  N.E.2d  65  (1972);  People  v.  Moore,  54  III  2d 
33.  294  N.E.2d  297  (1973);  Davis  v.  State,  256  Ind.  56.  271  N.E.2d  693  (1971);  Johnson  v. 
State.  258  Ind.  683.  264  N.E.2d  517  (1972);  State  v.  Greene,  214  Kan.  76,  519  P.2d  651 
(1974);  State  v.  Andrews,  216  Kan.  156.  542  P.2d  325  (1975);  Sute  v.  KUrin,  352  A.2d  746 
(Me.  1976);  Commonwealth  v.  Harris,  364  Mass.  236,  303  N.E.2d  115  (1973);  People  v. 
Brown.  399  Mich.  350. 249  N.W.2d  693  (1976);  Booker  v.  State,  326  So.  2d  791  (Miss.  1976); 
Marphy  v.  State,  336  So.  2d  213  (Miss.  1976);  State  v.  Bazis,  190  Neb.  586,  210  N.W.2d  919 
(1973);  Johnson  V.  State,  92  Nev.  405, 551  P.2d241  (1976);State  v.  Bryant.  260  N.C  551, 167 
S.E.2d  1 1 1  (1972);  Sute  v.  Overman,  284  N.C  335. 200  S.£.2d  604  (1973);  Sute  v.  Kassow. 
28  Ohio  St.  2d  141.  277  N.E^d  435  (1971);  Langdell  v.  State,  556  P.2d  1076  (OkU.  Crim. 
App.  1976);  RiddeU  v.  Rhay,  79  Wash.  2d  246. 464  P.2d  907  (1971);  Sute  v.  D«vk,  62  Wash. 
2d  790, 514  P.2d  149  ^973);  Amccn  v.  State.  51  Wis.  2d  175.  166  N.W.2d  206  (1971);  Wold  v. 
State.  57  Wis.  2d  344.  2(H  N.W.2d  462  (1973). 

^9  Rooks  v.  Sute,  250  AriL  at  564.  466  S.W.2d  at  460  (quoting  Harris  v.  New  York,  401 
U.S.at  226). 

«0  Jorgenson  v.  People,  174  Cob.  at  146,  462  P.2d  M  964. 

^1  NowUn  v.  Sute,  346  So.  2d  1020.  But  whether  pnusinf  or  critldzinf /^jrn/,  some  of 
these  courts  refined  the  rulinf  to  require  the  trial  court  to  conduct  a  voluntariness  hearing 


o 

ERIC 


711 


732 


1961] 


STATE  POST^MIRANDA  RUUNGS 


895 


Of  the  six  remaining  state  supreme  courts  which  addressed  the  is- 
sue, four  neither  fully  embraced  Harris  nor  completely  rejected  it.  The 
New  Jersey  and  Maryland  courts  accepted  it  in  principle  but  limited  it 
in  practice.  The  New  Jersey  court  had  to  confront  the  sort  of  abuse 
which  critics  of  the  ruling  predicted  would  flow  from  it.  The  court  over- 
ruled a  judge  who  instructed  jurors  to  feel  free  to  use  illegally  obtained 
statements  in  determining  guilt,  since  they  could  not  separate,  in  their 
own  minds,  using  illegally  obtained  statements  to  assess  credibility  from 
using  the  statemenu  to  determine  guilt.*^  The  court  also  admonished  a 
prosecutor  who  tried  to  use  statements  to  impeach  a  defendant's  credi- 
bility despite  the  fact  that  the  defendant  never  testified  The  Mary- 
land court  held  mor«  broadly  that  prosecutors  should  not  use  illegally 
obtained  statements  even  when  defendants  do  testify  unless  the  defend- 
ants themselves  raise  the  subject  of  their  prior  statements,**  The  Oregon 
and  Pennsylvania  courts,  unlike  the  New  Jersey  and  Maryland  courts, 
did  not  accept  the  ruling  in  principle,  but  they  did  not  reject  it  in  princi- 
ple either.  They  distinguished  Harris  from  cases  before  them.** 

Of  all  the  state  supreme  courts  which  addressed  the  issue,  only  two 
completely  rejected  Harris,^  The  Hawaii  court  was  the  first,*'  followed 
by  the  California  court,  which  initially  adopted  Harris^  but  two  years 
later  rejected  it.*®  The  switch  apparently  was  prompted  by  a  flagrant 
violation  of  Miranda     Both  courts  based  their  decisions  upon  state  con- 


outiidc  the  procnct  of  the  jury  before  allowinf  protccuton  to  use  illcfally  obuincd  lUte- 
mcnu.  The  Burger  Court  did  iK>t  cxmiidcr  thU,  u  H*rrU  did  rK>t  claim  that  hii  lUtcmcnu 
were  Invduntaiy.  Campbell  v.  State,  341  So.  2d  742;  State  v.  Jorjcnfon,  106  Ariz.  476,  502 
P.2d  158;  Hill  v.  Sute,  316  A.2d  557;  Booker  v.  Sutc.  326  So,  2d  79!;  Wold  v.  State.  57  Wii. 
2d  344,  204  N.W.2d  462. 

•2  State  V.  MiUer,  67  NJ.  229. 337  A,2d  36  (1975). 

«  Sute  V.  Davif.  67  N.J.  222. 337  A,2d  33  (1975).  But  for  an  eariier  dediion  aocepiinf 
Nmis  in  priftdple.  tee  State  v.  Falco.  60  NJ.  570.  292  A,2d  !3  (!972). 

«  Sute  V.  Kidd.  261  MA  32. 375  A.2d  !I05  (5977);  Sute  v.  Franldin.  261  Md.  51.  375 
A.2d  1116  (1977). 

65  Sute  V.  Haas.  267  Or.  489.  517  P.2d  671  (1973).  'n>e  court  laid  Hmis  did  not  apply 
bccauje  HarrU  was  not  given  pre  per  waiDinp,  while  Haai  wai.  but  %vai  not  provided  with  an 
attorney.  Commonwealth  v.  Wood*.  455  Pa.  l,3l2A.2d357  (1973). «rt  irfmW.  419  U.S.  880 
(1974);  Commonwealth  v.  Triplett.  462  Pa.  244.  341  A.2d  62  (1975). 

•6  The  oourti  %vere  fret  to  reject  Nmris,  becauM  the  Bur|er  Court  hai  allowed  them  to 
impote  ttricter  lUndartk  upon  police  and  proiecuton  than  it  hai  required  them  to  impote. 
In  fact,  Juftice  Brennan  encourafcd  them  to  impote  ttncter  ttandank.  In  M^sU/  he  taid  that 
"no  State  k  precTuded  by  the  decition  from  adhcrinf  to  higher  itandardi  under  itate  law. 
Each  (i]tate  hai  power  to  iippote  higher  itandardi  governing  police  practices  under  tute  law 
than  is  required  by  the  Federal  Constitution."  423  US.  at  120  (Brennan,  J.,  dis^nting). 

•7  Sute  V.  Santiago.  53  Hawaii  254. 492  P.2d  657  (1971). 

M  iws  V.  Nudd.  12  Cal.  3d  204,  524  P.2d  $44.  115  Cal.  Rptn  372  (1974). 
People  V.  Disbww,  16  Cal.  3d  101. 545  P.2d  272.  127  Cal.  Rptr.  360  (1976). 

«>  at  1 16, 545  P.2d  at  262,  127  Cal.  Rptr.  at  370  (Wnght.  C.J.,  concurring).  In  addi- 
tioa  to  the  Hawaii  and  California  courts,  the  Texas  court  forbade  use  of  illegally  obtained 
iUtemcno  to  impeach  credibility,  but  it  did  so  on  the  basis  of  a  iUte  sutute  rather  tban  on 
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stitutional  provisions  similar  to  the  fifth  amendment's  right  against  com- 
pulsory self-incrimination* 

The  state  supreme  court's  cases  are  compiled  in  Table  1.  As  can  be 
seen,  the  courts  permitted  prosecuton  to  use  illegally  obtained  state- 
menu  to  impeach  defendants'  credibility  in  thirty-five  of  the  forty-three 
cases  they  decided. 

TABLE  1 

\5%vt^o  Illegally  Obtained  Statements 
TO  Impeach  Credibiuty 


Ruling 

Cases 

% 

Pennitted 

35 

81 

Not  Permitted 

8 

19 

Total 

43  / 

100 

USING  SILENCE  TO  IMPEACH  CREDIBIUTY 

In  Miranda  the  Warren  Court  stated  that  prosecuton  should  not 
point  to  defendants'  silence  at  interrogation.^'  But  in  Harris  the  Burger 
Ck)urt  opened  the  door,  perhaps  unwittingly,  to  use  of  this  tactic.  FVc- 
sumably,  the  Harris  ruling  applied  only  when  police  violated  Miranda 
and,  as  a  result,  defendanU  made  inculpatory  statements.  The  Harris 
Court  held  that  prosecutors  could  use  these  sUtemenU  to  impeach  de- 
fendanU' credibility.  But  the  ruling  could  have  been  interpreted  more 
broadly  to  signal  the  Court's  intention  to  allow  prosecutors  greater  lee- 
way whenever  they  sou^t  to  impeach  defendanU'  cmlibility.  This  in- 
terpretation raised  the  possibility  that  the  Court  would  decide  that 
'  prosecutors  alio  could  use  the  fact  that  defendants  were  silent  at  interro- 
gation, in  order  to  impeach  their  credibility.  This  tactic  mi^t  be  used 
if  defendanU  testified  and  proceeded  to  give  an  alibi  which  they  had  not 
given  police  at  arrest  or  interrogation.  Prosecutors  could  then  ask  why 
they  were  silent  when  it  would  have  been  normal  for  them  to  give  an 
alibi  if  they  really  had  one.  This  tactic,  of  course,  would  penalize  de- 
fendanU for  exercising  their  vl/inz^-guaranteed  right  to  silence.  It 
would  discourage  them  from  testifying,  or,  if  they  did  testify,  it  would 

the  battt  of  MirmJg  or  u  ttate  conKituttofuU  proviiion,  to  its  dediion  ii  not  included  in  the 
numeric^  i»IJy.  Whiddon  v.  Sute,  492  S.W.2d  566  (Vol  Crim.  App.,  1973). 

7'  ''In  accord  with  our  deciooo  todjiy>  it  ii  impenniiuble  to  penalise  an  individual  for 
txmi^tl  hit  Fifth  Amendment  privikge  when  he  ii  under  police  cuitodial  interrogation. 
The  prwcutioa  may  not»  therefore,  uw  at  trial  the  iacC  that  he  ttood  mute  or  claimed  hii 
privilefe  in  the  lace  of  accuMtioo.**  3M  U^.  at  46B  nJ7. 
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make  them  vulnerable.  The  Warren  Court  realized  the  dangers  inhere 
cnt  in  this  tactic  and  prohibited  profccutors  from  employing  it.  Yet 
after  Harris  some  courts  seemed  to  expect  the  Burger  Court  to  permit  it. 
The  Court  eventually  prohibited  this  tactic  in  the  federal  courts,  four 
years  after  Harris,  in  Halt,  One  year  later,  in  Doylt,  the  Court  prohib- 
ited this  tactic  in  the  state  courts  as  well. 

In  the  meantime  thcrt:  was  considerable  confusion  in  the  state 
supreme  courts."  Before fourteen  courts  had  decided  cases  involv- 
ing such  prosecutorial  conduct.  The  Kansas  and  New  York  courts  per- 
mitted it.^'  Justifying  its  decision,  the  New  York  court  stated  i^x  Harris 
"modified"  the  scope  oi Miranda?^  The  Arizona  court,  in  four  cases  in 
1971  and  1972,  also  permitted  it.^*  The  court  6\fA  Harris  and  declared, 
"We  arc  still  of  the  opinion  that  a  defendant  who  takes  the  stand  waives 
his  Fifth  Amendment  privilege  against  self-incrimination  .  .  -  •"'^  But 
the  court  in  1973  reversed  itself."  The  Alaska  and  Ohio  courts  permit- 
ted it  when  the  defense  first  mentioned  the  defendants'  silence,  but  they 
indicated  they  probably  would  not  do  so  otherwise.^*;  The  nine  remain- 
ing state  supreme  courts  prohibited  the  prosecutorial  conduct.  The 
Pennsylvania  court  asserted  sharply  th/U  Harris  did  not  apply;^  the  rest 
simply  said  that  such  conduct  violated  Miranda  P 

After  Haliy  but  before  DoyU,  five  state  supreme  courts  decided 
cases  involving  this  conduct.  Only  the  Tennessee  court  allowed  prosecu- 
tors to  use  defendants'  silence,  and  then  only  when  the  silence  was  in- 

72  In  HmU,  Chief  Jufticc  Burger  called  the  ime  *'«  temper  in  «  Muccr."  but  •omc  court* 
did  find  II  iix>uble«)me.  422  U.S.  at  181  (Burger,  CJ.,  eoncumng). 

73  Suie  V.  BIy.  215  Kan.  168,  523  P.2d  397  (1974);  People  v.  RothKhUd.  35  N.Y.2d  355. 
320  N.E,2d  639.  361  N.Y.S.2d  901  (1974). 

74  35  N.Y.2d  »i  359.  320  N.E.2d  at  641.  361  N.Y.S,2d  at  904^5. 

7*  Slate  V.  AJiman.  107  Ariz.  93. 482  P.2d  460  (1971);  Sute  v.  Petcrwn.  107  Ariz.  268. 485 
P.2d  1158  (1971);  Suie  v.  O'DcU.  108  Aril.  53.  492  P.2d  1160  (1972);  Sute  v.  Belcher.  106 
iaxz.  290.  496  P.2d  590  (1972). 

76  107  Aiix.  at  270.  485  P.2d  at  1160. 

77  Suie  V.  ShJng.  109  Ariz.  361.  509  P.2d  696  (1973). 

78  Dtvu  V.  Suie.  501  P.2d  1026  (AUtka  1972);  Sute  v.  Younj.  27  Ohio  St.  2d  310.  272 
N.E.2d  353  (1971). 

79  Commonwealth  v.  DuUney.  449  Pa.  45.  295  A.2d  328  (1972);  Commoowtallh  v. 
Wood».  455  Pa.  I.  312  A.2d  S57  (1973).  mt  dmnt,  419  U.S.  880  (1974). 

•0  Mines  v.  People.  179  Colo.  4. 497  P.2d  1258  (1972);  People  v.  Wright.  182  Colo.  87. 511 
P  2d  460  (1973);  People  v.  Roblei.  183  Colo.  4.  514  P.5d  630  (1973);  People  v.  Bunaa,  183 
Colo  146.  515  P.2d  460  (197^5;  Sute  v.  Haggard.  94  Idaho  249. 486  P.2d  260  (1971);  Ce«na 
V.  Commonwealth.  465  S.W.2d  283  (Ky.  1971);  People  v.  Graham.  386  Mich.  452.  192 
N.W2d  255  (1971);  People  v.  Bobo.  390  Mich.  355.  212  N.W.2d  190  (1973);  Buchaiun  v. 
Sute.  523  P.2d  1134  (OkU.  Crim.  App.  1974);  Milei  v.  State,  525  P.2d  1249  (OkU.  Cnm. 
App.  1974);  Rdd  v.  oJbinoowealth.  213  Va.  790.  195  S.E.2d  866  (1973);  State  v.  De«i.  67 
2d  513.  227  N.W.2d  712  (1975).  dmitd,  423  U.S.  1074  (197Q;  Gahriebon  v.  Sute. 
510  P.2d  534  (Wya  1973). 
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consistent  with  defendants*  testimony The  other  courts  did  not  allow 
prosecutors  to  use  defendants'  silence.*^  While  noting  that  Hale  did  not 
apply  to  the  states,  these  courts  stated  that  the  same  reasoning  would 
apply.  The  New  Jersey  courcHcnt  fiirther,  arguing  that  HaU  was  not 
strong  enough,  because  it  was  based  on  the  weak  evidentiary  value  of 
defendanu'  silence  rather  than  on  the  fifth  amendment.*^ 

After  Doyli  thirteen  state  supreme  courts  decided  cases  involving 
this  conduct.  Though  two  distinguished  EhyU  rather  lamely  from  their 
cases,**  the  others  followed  Dayli  routinely."  Thus,  the  Burger  Ck)urt'» 
decisions  in  HaU  and,  especially,  iJj^it  seemed  to  "settle  the  question'"^ 
that  the  Httrris  decision  had  ndscd 

The  state  supreme  courtt'  cases  are  tallied  in  Table  2.  For  the  en- 
tire period  between  Harris  and  Eh^U  the  courts  permitted  prosecutors  to 
use  defendants'  silence  to  impeach  their  credibility  in  eleven  of  the  forty- 
four  cases  they  decided,  with  most  of  these  eleven  coming  before  HaU. 

•»  Bnukn  v.  State,  534  S.W.2d  657  (Temu  1976).  / 
o.f.ri'^'^    Commonwealth.  533  S.W.2d  218  (Ky.  1976);  Vlpperman  v.  State.  92  Nev. 
2l3.547P.2d682  (1976);  State  v.  Deatore,  70N.J.  lOO.358A.2d  163  (1976);  Jcnkcy  v.  Sutc. 
546  P.2d  173  (Wyp.  I97Q.  ^      ^  ^ 

W  State  V.  Deatore.  70  N.J.  at  109.  358  A.2d  at  168. 

Sute  V.  Oibonie,  50  Ohio  St.  2d  211.  364  N.E2d  216  (1977);  State  v.  FoddreU,  291 
N.C.  546.  231  S.E.?d  618  (1977).  ActuaUy.  the  North  Carolina  court  did  not  mention  JkfU, 
but  it  dittinguiihed  iu  cate  from         U  at  558.  231  S.E.2d  at  626 
/.nVcx^^'''*' ^'^d  99  (Alaska  1977);  Sute  v.  Alo.  57  Hawaii  418.  558  R2d  1012 
(1976).  art  dmu^,  431  U.S.  922  (1977);  State  v.  White.  97  Idaho  706.  551  P.2d  1344  (1976): 
Jone»  V.  State.  265  Ind.  447.  355  N.E.2d  402  (1976);  State  v.  Mim*.  220  Kan.  726.  556  P  2d 
367  (197Q;  State  v.  Heath.  222  Kan.  50. 563  P.2d  418  (1977);  State  v.  Smith.  336  So.  2d  867 
(La.  1976);  State  v.  Lyle.  73  N.J.  403.  375  A.2d  629  (1977);  State  v.  Carmody.  253  N.W2d 
415  (N.D.  1977);  State  v.  Boyd.  233  S.E.2d  710  (W.  Va.  1977);  Sute  v.  Thompwn.  88  Wash. 
2d  518.  564  P.2d  315  (1977);  Irvin  v.  State.  560  P.2d  372  (Wyo.  1977).  The  Hawaii  and 
Waihington  courtj  did  permit  proMcuton  to  use  defendanu'  tllence  to  impeach  their  te«ti- 
mony  if  the  defendantj  claimed  they  were  not  ulcnt.  The  Burfcr  Court  did  approve  thii.  In 
D^U  it  aaid.  "It  gt>es  almost  without  aayinf  that  the  (act  of  poit-arrert  jOlcoce  could  be  UMd 
by  the  prosecution  to  contradict  a  defendant  who  testifies  to  an  exculpatory  venion  of  eventt 
and  claims  to  have  told  police  the  tame  venion  upon  arrest.  In  that  situation  the  fact  of 
earlier  silence  would  not  be  used  to  impeach  the  exculpatory  story,  but  rather  to  challenge  the 
defendant's  testimony  as  to  his  behavior  folJowinf  arrot."  426  U.S.  at  619-20  n.l  1.  The 
Michigan  court,  in  iu  two  cases  before  AWr,  also  permitted  this.  People  v.  "Graham,  386 
Mich,  at  ^56-57.  192  N.W.2d  at  257;  People  v.  Bobo.  390  Mich,  at  359.  212  N.W.2d  at  192. 
State  V.  Mims,  220  Kan.  at  730,  556  P.2d  at  391. 

Occasionally  cases  arose  in  which  prosecutors  used  defendanu'  silence  not  merely  to 
impeach  their  credibility  but  to  infer  their  guilt.  This  usually  happened  when  defendanu 
chose  not  to  testify,  thsreby  thwarting  prosecuton'  efTortt  to  impeach  their  credibility.  The 
protccuton  clidted  testimony  about  the  defendanu*  silence  from  police  and  somettmci  added 
their  own  comments.  State  supreme  courts  neaHy  always  considered  this  a  clear  violation  of 
the  fifih  amendment.  Stt,  t.g. ,  Kagefoein  v.  State.  254  Ark.  904. 496  S.W.2d  435  (1973):  State 
y,  Riuon.  210  Kan.  760. 504  R2d  605  (1972);  Sute  v.  McCail,  286  N.C.  472,  212  S.E,2d  132 
(1975).  For  a  contrary  decision,  see  Bennett  v.  Sute,  231  Ga.  458, 202  S.E2d  99  (1973).  But 
the  Georgia  court  reversed  iuelf  aiier  Z^^.  Howard  v.  Sute,  237  Ga.  471,  228  S.E.2d  860 
(I97Q. 
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TABLE! 

Using  Silence  to  Impeach  CuEDiBiury 


Cues 

Case* 

Caies 

Cases 

Before //k/^ 

fAtxHaU, 

hSxxx  Doyle  Total 

Ruling 

HtSonDojfle 

% 

Permitted 

8 

1 

2 

11 

25 

Not  Pennittcd 

16 

5 

12 

33 

75 

Total 

24 

6 

14 

44 

100 

GIVING  INCORRECT  WARNINGS 

In  Mtrandc,  the  Warren  Court  iJrt  forth  precise  warnings  for  the 
police  to  give  lutpectt.  Apparently  the  Court  had  been  dissatisfied  %vith 
police  and  lower  court  compliance  with  Escobido^  and  it  sought  to  clar- 
ify, as  well  as  elaborate  upon,  Escobtdo^t  guidelines.**  It  succeeded;  iu 
more  precise  warnings  seemed  to  produce  greater  compliance.**  But  in 
Tucker  the  Burger  Court  showed  that  it  might  not  require  adherence  to 
these  precise  warnings.  It  allowed  a  protccutor  to  use  statcmenu  which 
police  obtained  from  a  suspect  alier  they  gave  him  incorrect  warnings. 
They  failed  to  tell  him  that  if  he  could  not  afford  an  attorney  the  court 
would  appoint  one  for  him,  and  the  suspect,  without  benefit  of  an  attor- 
ney, made  inculpatory  statemenu.  The  Court  said  that  since  the  inter- 
rogation was  before  Miranda  the  police  could  not  be  expected  to  have 
complied  with  Miranda.  In  addition,  the  Court  said  the  police  nearly 
complied  %%rith  Miranda  anyway.  The  Court  did  not  stipulate  which  of 
these  two  facton  was  controlling.*^  If  the  fint  was,  the  ruling  would 
have  little  application;  few  cases  after  Tucker  would  involve  interroga- 
tions before  Miranda .  But  if  the  second  was  controlling,  the  ruling  would 
have  considerable  application;  many  cases  would  involve  at  least  minor 
errors  by  police  when  they  gave  the  warnings.  Because  the  Court  did 
not  stipulate,  it  provided  lower  courts  the  opportunity  to  interpret  it  as 
they  %Wsbed. 

In  numerous  cases  state  supreme  courts  were  confronted  with  com- 
plainu  that  police  did  not  give  correct  warnings.  The  complaints  fell 
into  two  categories:  (IXpolicc  did  not  inform  suspecu  of  all  their  righu, 
omitting,  usually,  the  notification  that  if  they  were  too  poor  to  afford  an 

SS  RoQiAiM,  jynf  note  17,  *t  Sl-SZ 
w      At  59.         '  * 

•0  Juttke  RduiquiM  did  My  it  wm  "VgniScant**  that  the  biterrofatkm  before  il^/* 
1Mb,  but  thk  %^  M  clote  M  be  CAme  to  indicatinf  whkh  fi^^  Michig«n 
V.  Twcker,  417  U.S.  lit  447. 
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attorney  the  court  would  appoint  one  for  them,  and  (2)  police  informed 
suspects  of  all  their  rights  but  informed  them  with  confusing  state* 
ments.^' 

When  police  did  not  inform  suspects  of  all  their  rights,  state 
supreme  courts  usually  reversed  the  convictions.  They  reversed  them  in 
thirteen  of  the  sixteen  cases  they  decided.  Before  Tucker  they  typically 
said  the  warnings  were  hollow  if  they  did  not  include  the  notification 
that  the  court  would  appoint  an  attorney.^  Even  in  three  cases  in 
which  suspects  had  been  interrogated  prior  to  Miranda^  as  Tucker  had 
been,  the  courts  concluded  that  the  omission  was  fatal.^^  The  only 
courts  which  did  not  reverse  the  convictions  were  those  presented  with 
unusual  facts.  In  one  case  the  suspect  had  been  given  correct  warnings 
three  times  before  the  incon-cct  warning,^  and  in  another  the  suspect 
could  afford  an  attorney  and  already  had  retained  one.^^  After  Tucker^ 
as  well,  the  courts  usually  reversed  the  convictions.  The  Colorado  court 
reversed  despite  the  fact  that  the  suspect  had  an  attorney,  though  not 
during  interrogation.^  Tlie  Pennsylvania  couft  reversed  despite  the 
fact  that  the  suspect  had  been  interrogated  prior  to  Miranda. ^'^  Follow- 
ing an  earlier  decision  in  the  case,  the  state  appealed,  and  the  Burger 
Court,  in  the  aftermath  of  Ttukir^  remanded  the  decision.^  But  the 
Pennsylvania  high  court  refused  to  change  it.  The  court  asserted  that 
Tucker  was  irrelevant,  because  it  dealt  with  the  fruits  of  an  admission 
rather  than  with  the  admission  itself,  as  here.  Also,  to  be  safe,  the  court 
based  its  decision,  in  part,  on  the  Pennsylvania  Constitution.  In  con- 
trast, the  Florida  court  did  not  reverse  the  conviction  appealed  to  it.^ 
The  case  did  not  concern  am  interrogation  prior  to  Miranda  ^  so  the  court 
easily  could  have  distinguished  it  from  Tucker.  Yet  ;he  court  chose  not 
to  do  so.  Ignoring  this  salient  difference  between  the  two  cases,  the 

A  few  csMs  were  deemed  too  trivial  to  oofuider.  Sm  Mocrii  v.  State,  228  Ga.  39,  184 
S.£.2d  82  (197J). 

»2  Marcui  v.  State,  291  Ala.  350, 280  So.  2d  793  (1973);  People  v.  Vigil,  175  Colo.  373, 489 
P.2d  588  (1971);  Perez  v.  People,  176  Colo.  505,  491  P.2d  969  (1971);  Commonwealth  v. 
Bujnowiki,  358  Ma«.  821,  267  N.E.2d  924  (1971);  State  v.  Williamj,  486  S.W.2d  468  (Mo. 
1972);  Dayton  v.  State,  484  P.2d  1322  (Okla.  Grim.  App.  1971);  Bycrt  v.  Oklahoma  City,  497 
P.2d  1302  (Okla.  Crim.  App.  1972);  Commonwealth  v.  Romberger,  454  Pa.  279,3l2A.2d  353 
(I973),«i«W,  417  U.S.  964  (1974),  jA'-'^^i^.  464  Pa.  488, 347  A.2d  460  (1975);  Bunu  v. 
State,  486  S.W.2d  310  ffex.  Crim.  App.  1971);  Noble  v.  State,  478  S.W.2d  83  (Tex.  Crim. 
App.  1972);  Jackwn  v.  State,  508  S.W.2d  89  (Tex.  Crim.  App.  1974). 

S3  Commonwealth  v^Bujnow»kj,  358  Mas.  821, 257  N.E.2d  924;  Commonwealth  v.  Rom- 
bcTfer,  454  Pa.  279,  312  A.2d  353;  Bums  v.  State,  486  S.W.2d  310. 

^  Sanden  v.  State,  259  Ind  43,  284  N.E2d  751  (1972). 

S5  Brown  V.  State,  470  S.W.2d  543  (Mo.  1971). 

People  V.  Cb«a,  193  Colo.  386,  566  P.2d  366  (1977). 
Commonwealth  v.  Romberger,  464  Pa.  488,  347  A.2d  460  (1975). 

*  Commonwealth  v.  Romberger,  417  U.S.  964  (1974). 

»  Alvord  V.  Sute,  322  So.  2d  533  (FUl  1975). 
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court  quoted  Tiuker't  remark  that  Miranda  was  not  meant  "  *to  create  a 
constitutional  strait  jacket/  The  court  said  the  warnings  were  cor- 
rect enough.  Thus,  the  court  showed  how  a  lower  court  can  interpret  an 
ambiguous  ruling  so  as  to  weaken  constitutional  righu  perhaps  more 
than  the  upper  court  had  intended. 

When  police  informed  suspects  of  all  their  rights  but  informed 
them  with  confusing  statements,  state  supreme  courts  were  less  willing 
to  reverse  the  convictions.  This  was  true  before  Tucker  as  well  as  after. 
The  couru  reversed  the  convictions  in  just  twelve  of  the  thirty-five  cases 
they  decided.  In  some  of  the  cases,  the  complaints  alleged  that  police 
did  not  convey  clearly  the  right  to  appointed  counsel.  For  example,  po- 
lice gave  the  following  warning:  "If  you  cannot  afford  to  hire  a  lawyer 
and  want  one,  we  will  sec  that  you  have  a  lawyer  provided  to  you  before 
we  ask  you  any  questions."  Appellants  claimed  this  warning  did  not 
indicate  that  the  lawyer  would  be  free,  but  they  could  not  convince  the 
courts.  »o>  In  other  cases  the  complaints  alleged  that  police  did  not  con- 
vey clearly  the  right  to  appointed  counsel  for  interroption,  as  well  as  for 
trial.  For  example,  police  gave  the  following  wammg:  "You  have  the 
right  to  the  advice  and  presence  of  a  lawyer  even  if  you  cannot  afford  to 
hire  one.  We  have  no  way  of  giving  you  a  lav.7cr,  but  one  will  be  ap- 
pointed for  you,  if  you  wish,  if  and  when  you  go  to  court.  If  you  wish  to 
answer  questions  now  without  a  lawyer  present,  you  have  the  right  to 
stop  answering  questions  at  any  time."  While  two  courts  ruled  this  in- 
adequate,>02  ,;x  ruled  it  sufficiently  clear.^o'  Police  gave  similar  warn- 
ings which  appellants  claimed  did  not  convey  the  right  to  counsel  for 
interrogation,  but  courts  generally  were  not  sympathetic. The  Wis- 

100  u  at  537  (dimf  Mkhifwi  v.  Tucker,  417  U.S.  At  444,  quoting  Kfirmnd*  v.  Anion*, 
384  U  5  At  467) 

101  bommonweiJth  v.  Swlnt. 450 P.. M. 296  A.2d  777 

450  P».  40. 299  A.2d  634  (1972);  Commonwe«lth  v.  JorcUn.  45 1  P..  275. 301  ;'^2d  667  (1973). 

102  Mo<;«  V.  Sute.  25i  Ark!  436. 472  S.W.2d  940  (1971);  Reed  v.  Sut^  255  A«t  63.  496 
S  W 2d  877  (1973);  Schorr  v.  Sute.  499  P.2d  450  (pkl«.  Crim.  App.  l9T2),»mnMm^, 
Rowbotlum  V.  Sute.  542  P.2d  610  (OkU.  Crim.  App.  1975). 

103  Sch«de  V.  Sute.  512  P.2d  907  (AUJu  1973);  Ehckenon  v.  St«te,  257  Ind.  562.  276 
N.E.2d  845  (1972);  Sute  v.  C«n«.ter.  21 1  lOm.  234. 505  P.2d  753  (1973);  E>«n.  v.  Sute  275 
So.  2d  83  (Mi«.  1973);  Hotifield  v.  Sute,  275  So.  2d  851  (Mi».  1973)  «rt  "-S- 
990  (1973  ■  Bune  v.  Sute,  282  So.  2d  223  (M».  1973).  «rt  drM,  415  U.S.  985  (1974); 
y^LTiS  »  ^V.2d  895. 352  N.E2d  583. 386  N.V.S.2d  396  (1976);  RawboUum  v. 
Sute.  542  R2d  610  (OkU.  Crim.  App.  1975).  «n  i  j  lU  9Q9 

104  Emier  v.  Sute,  259  Ind.  241. 286  N.E2d  408  (1972);  Burton  v.  Sute.  260  Ind.  H  292 
NX.2d  790  (1973);  Sotelo  v.-Sute.  264  Ind.  296.  342  NX2d  844  (197Qi  ^vo  .  Sute  565 
P.2d  719  (OkU.  Crim.  App.  1977);  Commonwealth  v.  3<HA.2d  102 
(1973).  But  »me  court,  were  n^p«lh«ic.  W.t»n  v.  Sute.  255  Aric  631,  501  S.W.2d  609 

973  ■  Sute  V  Fo«en.  312  Minn.  414. 255  N.W.2d  357  (1977);  Biggentaff  v^Sute.  491  P.2d 
M5  &  C^^.  i91iy.  Byer.  v.  OkUhom.  City,  497  P.2d  1302  (Ot^  ^W- 
1972);  Gnvttt  v.  St.te.  509  P.2d  914  (OkU.  Crim.  App.  1973);  Andenon  v.  Sute,  510  P.2d 
998  (OkU.  Crim.  App.  1973). 
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consin  court  epitomized  such  decisions  when  it  admitted  that  the  warn- 
ings were  not  "a  model  of  clarity"  but  noted  that  they  did  include  all 
the  rightsJOA  Some  courts  found  support  in  Tucker  for  their  decisions.'^ 
The  Florida  court  said  Tucktr  recognized  the  difference  between  *'a  vio- 
lation of  the  defendants'  substantive  consitutional  rights"  and  "an  inad- 
vertent violation  of  the  procedural  safeguards  designed  to  protect  those 
rights."'07  In  still  other  cases  the  complaints  alleged  that  police  did  not 
convey  clearly  the  warning  that  anything  the  suspects  said  could  be  used 
against  them.  These  complainU  arose  when  some  police  warned  sus- 
pects that  anything  they  said  could  be  used  "for  or  against"  them.  Ob- 
viously nothing  they  said  would  be  used  "for"  them,  so  the  warning  was 
misleading.  One  court  found  that  it  violated  Miranda, but  three 
othen  thought  the  error  was  too  minor  to  constitute  a  violation. 
Again,  the  Wisconsin  court  said  this  misleading  warning  was  not  major 
enough  to  invalidate  a  confession  automatically,  but  that  giving  it  is  "a 
practice  that  should  not  be  encouraged,  and  in  some  circumstances 
could  result  in  the  vitiation  of  an  otherwise  antiseptic  confession."' 

The  courts'  rulings  in  these  cases  are  displayed  in  Table  3.  As 
shown,  the  courts  excused  the  police's  errors  in  twenty-six  of  the  fifty- 
one  cases.  Also,  as  shown,  the  courts  did  not  rule  much  differently  after 
Tucker  than  they  did  before  it. 

REFUSING  TO  STOP  II^ER ROGATION,  RESUMING  IffTERROGATION 

In  Miranda  y  the  Warren  Court  made  clear  that  suspects  undergoing 
interrogation  can  exercise  their  rights  to  silence  or  an  attorney  and  re- 
quest police  to  stop  the  interrogation  at  any  time.""  The  Court  empha- 

»w  jona  V.  State,  69  Wii,  2d  337,  342,  230  N.W.2d  677,  681  (1975). 

»o«  Set,  i.g, ,  State  v.  Statcwrigfit,  300  So.  2d  674,  677.7S  (FU.  1974);  Sute  v.  Davii.  336  So. 
2d  805,  808  (U.  1976). 

^^"^  State  V.  Statcwrifht,  300  So.  2d  at  677. 

Commonwealth  v.  Camm,  443  Pa.  253,  277  A.2d  325  (1971),  mL  dtnud,  405  U.S.  1046 
(1972);  Commonwealth  v.  Nathan,  445  Pa.  470,  285  A.2d  175  (1971). 

State  V.  Melviii,  65  N.J.  1,  319  A.2d  450  (1974);  State  v.  Vidal,  82  Wa»h.  2d  74,  508 
P.2d  158  (1974);  Madkinj  v.  State,  50  WU.  2d  347,  184  N.W.2d  144  (1971);  Mcadlan  v. 
State,  53  Wb,  2d  724,  193  N.W.2d  711  (1972). 

"0  U  at  730,  193  N.W.2d  at  715.  OccaiionaUy  caMi  aroM  in  which  appellants  claimed 
that  police  violated  Mirmdt  by  failinf  to  warn  ihem  that  if  they  waived  their  righu  and 
began  aniwering  question*,  they  could  assert  their  righls  anytime  later  and  slop  answerinf 
questions.  The  Warren  Court  said,  "(o]nce  waminp  have  been  given  the  suUequent  proce- 
dure is  dear.  If  the  individual  indicates  in  any  manner,  at  any  time  prior  to  or  during  quct- 
Cioning,  that  he  wishes  to  remain  silent,  the  interrogation  must  cease."  384  U.S.  at  473-74. 
State  supreme  courts  agreed  that  these  are  "guidelines  for  police  conduct,  not  additional 
clemenu  of  the  required  warning.*'  MiUer  v.  SutC  263  Ind.  595,  597,  335  N.E.2d  206,  208 
(1975). 

"If,  however,  he  indicates  in  any  manner  and  at  any  stage  that  he  wishes  to  consult 
wth  an  attorney  before  speaking  there  can  be  no  qu«tiomng."  384  U.S,  at  444-45. 
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lizcd  that  suspects*  requests  must  be  "scrupulously  honored."^*^  3^ 
Masley  the  Burger  Court  permitted  a  prosecutor  to  use  statements  ob- 
tained after  police  acceded  to  a  suspect's  request  to  stop  but  then  re- 
sumed the  interrogation  two  hours  later.  In  Miranda,  the  Warren  Court 
did  not  consider  this  kind  of  situation.  Therefore,  Mosley  can  be  dewed 
as  refining  M«ima52  or,  if  that  precedent  is  read  more  literally,  weakening 
it.  The  Burger  Court  insisted  that  Mosle)^  be  viewed  as  the  former.**^ 
Yet  there  is  a  fine  line  between  refusing  to  stop  and  agreeing  to  stop  but 
resuming  again. 

TABLE  3 

GrviNG  Incorrect  Warnings 


Not  Inform 
All  Rights* 

Informed 
Confusingly** 

Categories 
Cqmbined^ 

Ruling 

Cases  Cases 
Before  After 
Tucker  Tucker 

Cases  Cases 
Before  After 
Tucker  Tucker 

Cases  Cases 
Before  After  Cases 
Tucker  Tucker  Total  % 

Permitted 
Not  Permitted 

2  1 
11  2 

16  7 
10  2 

18        8      26  51 
21        4      25  49 

Total 

13  3 

26  9 

39       12      51  100 

•  When  police  did  not  infonn  suipccu  of  mil  ihdr  nghu. 
When  police  infonncd  tiupecu  of  all  their  rifhu  bat  tnrormed  them  with  confuiing  state- 
ments. 

«  The  two  estrones  combined. 

In  related  cases  state  supreme  courts  decided  whether  police  must 
honor  suspects*  requests  to  stop.  These  cases  fell  into  four  categories:  (1) 
suspects  requested  silence,  but  police  refused  to  stop;  (2)  suspects  re- 
quested an  attorney,  but  police  refused  to  stop  for  them  to  get  one;  (3) 
suspects  requested  silence,  and  police  agreed  to  stop  but  resumed  again; 
and  (4)  suspects  requested  an  attorney,  and  police  agreed  to  stop  but 
resumed  again  before  the  susj>ccu  got  one. 

When  suspects  requested  silence  but  police  refused  to  stop,  state 
supreme  courts  held  the  resulting  statements  inadmissible  in  ten  of  the 
twelve  cases  they  heard.  They  held  the  statements  inadmissible  whether 
police  ignored  repeated  requesU  to  halt»>*  or,  after  the  initial  request, 

112 at  479.    I  . 

lis  Michigan  V.  Modcy.  423  U.S.  at  101-07. 

II*  D  P  V  State,  556  P.2d  1256  (Alaska  1976).  Holmes  v.  State,  300  A.2d  6  (Del.  1972); 
People  V.  Hcnenberf ,  55  lU.  2d  5. 302  RE.2d  27  (1973);  Sute  v.  Crow.  4«6  S.W.2d  248  (Mo. 
1972). 
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subtly  prolonged  the  conversation  in  hope  that  suspects  would  continue 
talking  and  answering  questions."*  Even  2XvtxMosley  the  courts  did  not 
relax  their  standards.  The  Arizona  and  Texas  courtt  declared  that  Mos- 
Uy  "reaffirmed  the  holding  in  Miranda''  that  requests  to  halt  must  be 
scrupulously  honored."*  The  Arizona  court  noted  that  although  of- 
ficen  ceased  interrogation  "their  subsequent  conduct  and  statemenU 
were  made  to  persuade  the  defendant  to  reconsider  his  position.  Any 
response  under  such  circumstances  cannot  be  considered  *volun» 
tccrcd.'  >^  Only  the  Louisiana  court  decided  to  the  contrary.  In  a  pair 
of  cases,  it,  in  effect,  hxyxi^A  Miranda  aside  amd  used  the  voluntariness 
test."* 

When  suspects  requested  an  attorney  but  police  refused  to  stop  for 
them  to  get  one,  state  supreme  courts  did  not  rule  quite  as  consistently. 
They  held  the  statements  inadmissible  in  eighteen  of  the  twenty-seven 
cases  they  heard.  While  they  held  them  inadmissible  in  nearly  all  cases 
in  which  police  ignored  repeated  requests  to  halt,"^  or  even  a  single 
clear  request,*^  they  did  not  always  hold  them  inadmissible  when  the 
requcsU  were  not  repeated  or  clear.  Accordmg  xo  Miranda  ^  the  clarity  or 
number  of  requests  should  not  have  mattered,  for  the  ruling  mandates 
police  to  cease  immediately  if  suspects  indicate  "in  any  manner"  that 
they  want  the  police  to  cease.  For  a  few  courts  these  factors  did  not 
matter.*^  The  California  court  said  the  requests  did  not  need  to  be 


>  People  V.  Superior  Court  of  Mmrin  County,  |3  C*l.  3d  406,  530  P.2d  585.  1 18  C«L 
Rpir.  617  (I975)j  Sute  v.  Smith,  295  Minn.  65,  203  N.W.2d  348  (1972);  Sute  v.  GalWier, 
38  Ohio  St.  2d  291,  313  N.E2d  396  (1974). 

>  »*  State  V.  Sauve,  1 12  Arix.  576,  579,  544  R2d  1091,  1094  (1976);  State  v.  Lcc,  1 14  Arix. 
101,  106,  559  P.2d  657,  662  (1976).  ^  Hemrne  v.  Sute,  534  S.W.2d  703,  706^7  (Tex. 
Criro.  App.  1976). 

^  ^7  Stale  V.  Sauve,  1 12  Arix.  at  579, 544  P.2d  at  1094. 

<  1*  Sute  V.  Higginbotham,  261  U.  983, 261  So.  2d  638  (1972);  Sute  v.  PradTofd,  263  La. 
966,  269  So.  2d  831  (1972). 

>  >9  Sute  V.  EdwanJi,  1 1 1  Ariz.  357,  529  P.2d  1 1 74  (1 974);  People  v.  Enriqucz,  19  Cal.  3d 
^1»  561  P.2d  261,  137  Cal.  Rptr.  171  (1977);  Brown  v.  Sute.  256  Ind.  558,  270  N.E.2d  751 

(1971);  State  v.  Hilpiprc,  242  N.W.2d  306  (Iowa  1976);  Drydcn  v.  State,  535  P.2d  483  (Wyo. 
1975).  The  sole  exception  wa«  Sute  v.  Edgell,  30  Ohio  St.  2d  103,  283  N.E2d  145  (1972). 

Webb  V.  Sute,  258  Aric  95,  522  S.W.2d  406  (1975);  People  v.  Salaiar,  189  Colo.  429, 
541  P.2d  676  (1975);  People  v.  Turner,  56  lU.  2d  201,  306  N.E2d  27  (1973);  Interat  of 
Thomp»n,  241  N.W.2d  2  (Io%^  1976);  Commonwealth  v.  Murray,  359  Mam.  541,  269 
N.E.2d  641  (1971);  State  v.  Hicki,  290  N.C.  767,  228  S.E2d  252  (1976);  Sute  v.  Siler,  292 
N.C.  543,  234  S.E.2d  733  (1977);  Sute  v.  Jonet,  37  Ohio  St.  2d  21,  306  N.E2d  409  (1974); 
Commonwadth  v.  Bullard,  465  Pa.  341, 350  A.2d  797  (1976);  Sute  v.  Chapman,  84  Wa»h.  2d 
373, 526  P.2d  64l[1974).  The  exccptioot  were  ThompM  v.  State,  328  Sa  2d  1  (Ha.  1976); 
Niehaui  v.  Sute,  2S5  Ind.  655,  359  N.E2d  513,  mt  dmM,  434  U.S.  902  (1977). 

121  384  U.S.  at  445. 

122  Peof^c  V.  Superior  Court  of  Mono  County,  15  Cal.  3d  729,  542  P.2d  1390,  125  Cal. 
Rptr.  798  (1975);  People  v.  Harrii,  191  Colo.  234, 552  P.2d  10  (1976),  Micale  v.  Sute,  76  Wit. 
2d  370.  251  N.W.2d  458  (1977). 
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unmistakably  clear.'"  But  for  other  courts  they  did  matter.  Although 
suspects  indicated  in  at  least  some  manner  that  they  wanted  police  to 
cease  until  they  got  an  attorney,  the  police  either  sought  to  discourage 
them,'*'*  or  they  simply  continued  to  question  them,'"  and  the  courts 
excused  the  officers'  conduct. 

When  suspects  requested  silence  and  police  agreed  to  stop  but  re- 
sumed again,  the  courts  did  not  side  with  the  appellants  as  often  as  they 
did  when  police  refused  to  stop.  In  fact,  they  rarely  sided  with  the  ap- 
pellants. They  held  the  statements  inadmissible  in  just  two  of  the  eleven 
cases  they  heard.  In  both  cases  the  police  resumed  shortly  after  stop- 
ping.'^ However,  in  other  cases  the  police  resumed  fifteen  minutes  af- 
ter stopping'"  or  twenty  to  thirty  minutes  after  stopping,'"  and  the 
courts  did  not  hold  the  statements  inadmissible.  The  decisions  seemed 
to  mock  the  suspects'  requests  that  interrogation  cease,  but  the  courts 
»aid  that  they  considered  factors  besides  the  length  of  time  between 
stopping  and  resuming.  These  factors  included  a  change  in  locations,  m 
the  officers  conducting  the  interrogation,  or  in  the^  charges  to  be  filed 
against  the  suspect.'"  It  is  not  apparent  why  a  change  in  locations  or  in 
the  officers  conducting  the  interrogation  would  justify  renewed  ques- 
tioning, but  consideration  of  these  factors  meant  that  the  balance  almost 
always  weighed  against  the  appellants.'**  In  response  to  an  appellant  s 
claim  that  any  resumption  narrowed  Miranda,  the  Colorado  court  justi- 
fied its  decision  by  stating  that  "a  periodic  repeating  of  the  FO««dure 
until  the  accused  finally  mtkes  a  statement  would  not  be  permitted.  ' 

When  suspects  requested  an  attorney  and  police  agreed  to  stop  but 
resumed  again  before  the  suspects  got  one,  the  courts  issued  rulings 

•23  People  V.  Superior  Coun  of  Mono  County.  15  CI.  3d  .t  736.  5«  P.2d  «  '395  125 
CJ.  Rp\r!^.t  802.03  (quoting  P«»ple  v.  lUndall.  1  CI.  3d  948.  955.  464  P.2d  114.  118.  83 
CI.  Rp<r.  658. 662  (1970)). 

\i*  Riddle  V.  St«te.  264  Ind.  587.  348  N.E.2d  635  (1976);  Meyer  v.  Commonwe^th.  482 
SW2d  479  (Ky.  1971),  urt  Jnu^,  406  U.S.  919  (1972);  Sludoui  v.  CommonweJth.  484 
S  W  2d  842  OCy.  1972);  St.te  v.  Kee.ecker.  196  Neb.  426,  253  N.W.2d  169  (1977). 

"izi  People  V.  White.  61  111.  2d  288. 335  N.E.2d  457  (1975).«rt  <W.  424  U.S.  970  (1976); 
UBontev.  Commonwdth.  217  V..  677.  232  S.E2d  738  (1977);  Qodfelter  v.  Common- 
weJth.218Va.9e.235S.E2d  540  (1977).  . 

»a6  State  V.  Thomp«)n.  256  N.W.2d  706  (N.D.  1977);  Comroonwdth  v.  Meraer.  451  P«. 
211. 302  A.2d  337  (1973). 

•"  Sute  V.  Robin»on.  87  S.D.  375.  209  N.W.2d  374  (1973). 

•M  Sute  V.  McZocn.  288  N.a  417.  219  S.E2d  201  (1975). 

m  Jiri!  «t434.219S.E.2d«t212.  .„„,^.,.,,,. 

«»  Dyett  V.  People.  177  Colo.  370. 494  P.2d  94  (1972);  Rogtn  v.  St.te.  262  nd.  315,  315 
N  E  2d  707  (1974)rSt.te  V.  O'Neill.  299  Minn.  60. 216  N.W.2d  822  (1974);  People  v.  G»ry.  31 
Nvid  «  2^  NE.2d  263  334  N.Y.S.2d  883  (1972);  DennU  v.  St.te.  561  P.2d  88  (Old.. 
£L"4-^75IS'^.h  V.  Gnu.di«n.  449  P..  231. 296  A.2d  730  (1972);  St.te  v. 
E^^dTw  Wi..  2d  476. 217  N.W.2d  359.  «rt         419  U.S.  1093  (1974). 

•51  Dy«t  V,  People,  177  Cote,  .t  373. 494  P.2d  «t  95. 
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which  did  not  show  any  pattern.  They  held  the  statements  inadmissible 
in  six  of  the  thirteen  cases  they  decided.  Thus,  they  did  side  with  the 
appellants  more  often  than  they  did  when  the  appellants  requested  si- 
lence and  police  resumed.  Perhaps  this  was  due  to  the  unequivocal  sen- 
tence in  Miranda:  ''If  the  individual  states  that  he  wanu  an  attorney,  the 
interrogation  must  cease  until  an  attorney  is  present."'"  perhaps 
this  was  due  to  Justice  Stewart's  comment  xnMosle^  that  the  case  would 
have  been  different  if  Moslcy  had  asked  for  an  attorney. For 
whatever  reason,  state  supreme  courts  held  statements  inadmissible  not 
only  when  police  apparently  used  deception,'^  but  aUso  when  police 
subtly  thwaned  efforts  to  call  an  attorney,'"  subtly  resumed  interroga- 
tion,'^ and  even  innocently  questioned  a  suspect  who  already  had  asked 
another  officer  for  an  attorney. Yet  other  courts  did  not  hold  state- 
ments obtained  in  very  similar  circumstances  inadmissible.'^  One 
court  did  not  hold  statements  inadmissible  even  when  they  were  ob- 
tained after  repeated  demands  for  an  attorney."*  These  courts  seemed 
to  disregard  Miranda  and  substitute  the  voluntariness  test.'^ 

The  cases  are  broken  down  in  Table  4.  As  shown,  the  courts  al- 
lowed the  police  conduct  in  twenty-eight  of  the  sixty-three  cases.  Also, 
as  shown,  the  number  of  cases  in  which  they  allowed  the  conduct  did 
not  increase  after  MasUy. 


'32       U.S.  At  474.  Sh  Sute  v.  Uchapelle.  1 12  R.I.  105,  308  A.2d  467  (1973). 

'W  423  U.S.  At  101»  n.7.  Sit  StAtc  v.  Moiconc.  171  Conn.  500,  370  A.2d  1030  (1976). 

'^  StAtc  V.  Travis,  1 16  R.I.  678,  360  A.2d  548  (1976). 

'W  People  V.  Jaduon,  41  N.Y.2d  146,  359  N.E,2d  677,  391  N.Y.S.2d  82  (1976). 

136  People  V.  Ridurds,  194  Colo.  83,  568  R2d  1173  (1977). 

'37  Commonwcalih  v.  NAthan,  445  Pa.  470,  285  A-2d  175  (1971). 

136  Apparently  lued  deception  and  subtly  thwmrted  eflbru  to  oUl^tAte  v.  Krueger,  194 
Neb.  304,  231  N.W.2d  364  (1975);  subtly  returned  mtcrTt)fation--^tAte  v.  Miley,  291  N.C 
431,  230  S.E.2d  537  (1976);  innocently  questioned  suspect  who  Already  had  asked  another 
officer  for  an  Attorney— Looms  v.  Slate,  261  Ark.  803,  551  S.W.2d  546  (1977).  Cases  which 
did  not  involve  similAr  circumstAncet  were  Comnrion wealth  v.  Jefferson,  445  Pa<  1,  281  A.2d 
852  (1971);  Swctberg  v.  StAte,  511  S.W.2d  50  (Tex.  Crim.  App.  1974). 

139  Udd  V.  StAte,  568  P.2d  960  (Alaska  1977),  art  Jtnud,  435  U.S.  928  (1978). 

1^  Sti  French  v.  StAte,  266  Ind  276,  362  N.E.2d  834  (1977).  Occasionally  cases  anwe  in 
which  police  themselves  decided  to  stop  interrogation  but  lAter  resumed  again  without  giving 
the  MtrmdM  wAmingt  anew.  Sit,  /./. ,  StAte  v.  Gholson,  1 12  Ariz.  545,  544  P.2d  654  (1976). 
StAte  supreme  courts  considered  a  variety  of  TACton  when  they  judged  the  police  conduct. 
For  dUoJSHOn,  see  CommonMrealth  v.  WIdeman,  460  Pa<  699,  706^7,  334  A.2d  594,  596 
(1975).  GenerAJIy,  the  courts  permitted  the  conduct  on  the  grounds  that  the  police  were 
engaged  m  a  single,  continuous  interrogAttoa.  Sa  WAtson  v.  Sute,  227  Ga<  696, 182  S.£.2d 
446  (1971). 
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TABLE  4 

Refusing  to  Stop  IffTERROCAxioN,  Resuming  Interrogation 


Refuted  S<op  Refuted  Stop  Returned  After  Returned  After 

When  Reqtjetted        When  Requctted  Requetted  Categoriei 

Silence*  Attorney^  Requested  Silence^  Attorney^  Combined* 


Catet 

Catct 

Catefl 

Gates 

Catet 

Catci 

Gates 

Cases 

Gates 

Gates 

Gates 

Mon 

After 

oeiorc 

After 

Before 

After 

Before 

After 

Before 

After 

Ruimf 

Total 

% 

Permitted 

2 

4 

4 

5 

8 

1 

3 

4 

17 

10 

27 

43 

Not  Ptnnitted 

6 

4 

10 

8 

1 

1 

2 

4 

19 

17 

36 

57 

Total 

8 

4 

14 

13 

9 

2 

5 

8 

36 

27 

63 

100 

•  When  Mtpeds  requested  iilenoe,  but  police  refused  to  stop. 

^  When  tutpectt  requested  an  attorney,  but  police  reftited  to  ttop. 

c  When  Mtpectt  requetted  iilence,  and  police  agreed  to  stop  but  returned  again. 

^  When  tutpects  requested  an  attorney,  and  police  agreed  to  ttop  but  returned  again. 

*  The  four  categories  combined. 
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IV.  Conclusion 


It  was  hypothesized  that  the  state  supreme  courts  eroded  the  Mi- 
randa principles  first  enunciated  by  the  Warren  Court.  Unquestionably, 
this  hypothesis  was  upheld.  Most  courts  permitted  prosecutors  to  use 
illegally  obtained  statements  to  impeach  defendants'  credibility,  to  use 
statements  made  when  police  gave  confusing  warnings,  and  to  use  state- 
menu  made  when  police  resumed  interrogation  after  suspects  had  cut 
off  interrogation  by  denumding  silence. 

It  was  also  hypothesized  that  the  state  supreme  courts  eroded  the 
Miranda  principles  more  than  the  Burger  Court  had.  Generally,  this  hy- 
pothesis was  not  supported.  Though  some  courts  read  Harris  as  a  cue  to 
relax  enforcement  oi^^  Miranda  principles  and  to  allow  prosecutors  to 
use  defendanu'  silence  to  impeach  their  credibility,  most  did  not.  Also 
most  courts  did  not  allow  prosecutors  to  use  statements  made  when  po- 
lice gave  incomplete  warnings  or  to  use  statements  made  when  police 
refused  to  cease  interrogation  after  suspecu  had  asked  them  to  cease. 

Of  course,  not  all  state  supreme  courts/exhibited  similar  decision* 
making.  Differences  between  them  were  described  throughout  the  arti* 
cle  and  can  be  seen  in  Table  5.  With  the  large  number  of  cases  poten- 
tially relevant  to  this  research,  it  was  hoped  that  each  state  court  could 
be  classified  according  to  the  degree  to  which  it  erxxied  the  Miranda  prin- 
ciples. Unfortunately,  the  number  of  cases  was  not  large  enough.  Some 
courts  did  not  decide  any  cases  which  were  relevant,  and  other  decided 
only  a  handful.  Consequently,  most  courts  could  not  be  classified.  Nev- 
ertheless, it  is  worth  noting  that  some  courts,  such  as  the  Florida,  Indi- 
ana, and  Mississippi  courts,  were  prone  to  erode  the  principles,  while 
others,  such  as  the  Colorado  and  Wyoming  courts,  were  not.* 
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TABLES 

Acceptance  of  All  Pouce  and  Prosecutorial  Practices, 

By  State* 


Not  Not 


State 

Permitted^  Pennitted^ 

State 

Permitted**  Permitted^ 

1 

1 

Montana 

0 

0 

AUtka 

• 

3 

o 

Nebraska 

• 

o 

AnxonA 

/ 

Nevada 

1 

1 

1 

9 
* 

4 

New  Hampshire 

0 

0 

CiJifomia 

1 

New  Jersey 

9 

11 
•1 

Colorftdo 

in 

New  Mexico 

0 

0 

Connecticut 

fx 
U 

1 
1 

New  York 

• 

o 

1 
1 

Dels  ware 

1 
I 

1 

North  Carolina 

5 

2 

Florida 

5 

0 

North  Dakou 

0 

2 

Georg;!! 

1 

0 

CMiio 

4 

2 

Hawaii 

0 

2 

Oklahoma 

/  4 

9 

Idaho 

0 

2 

Oregon 

0 

1 

Illinois 

3 

2 

Pennsylvania 

6 

11 

Indiana 

11 

2 

Rhode  Island 

0 

2 

Iowa 

0  * 

2 

South  Carolina 

0 

0 

Kansas 

4 

2 

South  Dakou 

1 

0 

Kentucky 

1 

2 

TennesMC 

1 

0 

Louisiana 

3 

1 

Texas 

1 

4 

Maine 

1 

0 

Utah 

0 

0 

Maryland 

1 

1 

Vermont 

0 

0 

Massachusetts 

1 

2 

Virginia 

2 

1 

Michigan 

1 

2 

Washington 

3 

2 

Minnesota 

1 

2 

West  Virginia 

0 

1 

Mississippi 

5 

0 

Wisconsin 

6 

2 

Missouri 

1 

2 

Wyoming 

0 

5 

Total 

99 

102 

•  All  of  the  prectioo  covered  id  this  article. 

^  Number  oT  CMet  in  whkh  the  count  penxuttcd  the  police  and  pvuMCUtorial  practioet  at 
Miue. 

«  Number  oT  cam  in  which  the  oourti  did  not  pennit  the  practices  at  iinte. 

However,  there  were  enough  caaes  to  show  regional  difTercnces. 
Overall,  the  courts  decided  to  allow  the  police  ana  proaecutorial  prac- 
tices at  issue  in  about  fifty  percent  of  their  cases,  but,  as  Table  6  shows, 
this  figurtJ  is  misleading.  It  masks  sharp  regional  differences.***  The 
southern  and  mid  western  courts  were  most  prone  to  erode  Miranda^ 

 t »   

Even  if  the  couru  with  a  diiproportionate  number  of  caiei»  nich  m  the  Indiana  coun. 
Are  excluded,  the  figuret  show  subetastisl  refiona)  dilTatooei. 
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while  the  western  and  eastern  courts  were  least  prone  to  do  so.  Presum- 
ably, the  greater  political  conservatism  of  the  South  and  Midwest  ex- 
tended to  judicial  acceptance         Miranda  principles. ''^^ 

TABLE  6 

Acx:eptance  of  All  Pouce  and  Prosecutorial  Practices, 
BY  Region* 


Region 

Permitted* 

Not  Permitted' 

%  Permitted 

East** 

15 

25 

37.5 

Midwcjt* 

39 

29 

57.35 

South' 

27 

15 

64.29 

West* 

18 

33 

35.29 

Total 

99 

102 

49.25 

"  All  of  che  practice*  covered  in  (hii  article.  / 

^  Number  of  caies  in  which  the  courtt  pemiitted  the  police  and  prowcucorial  practice* 
at  iaiue. 

*=  Number  of  caae*  in  which  the  courts  did  not  permit  the  practice*  at  Ime. 

^  Connecticut,  Delaware,  Maine,  Maryland,  MiMachu^ttf,  New  Hampdiire,  New 
Jeney,  New  York,  Penmylvania,  Rhode  Island,  Vermont,  West  Virginia. 

«  Illinois,  Indiana,  Iowa,  Kansas,  Michigan,  Minnesota,  MisKHiii,  Nebraska,  North  Da- 
kota, Ohio,  Oklahoma,  South  Dakota,  Wisconsin. 

^  Alabama,  Arkansas,  Florida,  Georgia,  Kentucky.  Louisiana,  Mittisnppi,  North  Caro- 
lina, South  Carolina,  Tenne«*ec,  Texas,  Virginia. 

f  Alaska,  Arixona,  California,  Cok>rado,  HawaU,  Idaho,  Montana,  Nevada,  New  Mex- 
ico, Oregon,  Utah,  Washington,  Wyoming. 

Of  the  three  modeli  used  to  characterize  the  relationship  between 
the  Supreme  Court  and  the  lower  courts,  ;he  bureaucratic  model,  where 
the  Supreme  Ck>urt  establishes  policy  and  the  lower  courts  impose  bu- 
reaucratic rcstrainu,  is  the  most  useful  in  explaining  the  relationship  as 

Dolbeare  and  Hammond  found  remarkably  similar  regional  difference*  in  their  study 
of  school  district  compliance  %vith  the  Court's  school  prayer  decisions.  The  southern  and 
midwcstem  school  diitricu  complied  least,  while  the  eastern  and  western  districtt  compl»-J 
most.  K.  DoLSCAAC  ft  P.  Hammond,  The  School  Pxaycr  DectsiOKs:  Fhom  Court 
PouCY  TO  Local  Practicc  29-32  (1971).  Consequently,  Charies  Johnson  suggested  that 
region  might  be  the  tystem^level  variable  mo*t  consistently  related  to  k>wer  court  reaction  to 
Supreme  Court  decisions.  Johnson,  TV  ImpUmenUiim  md/m^  •fJmdiM  ^Hem:  A  Htwulic 
MM,  in  Poiuc  Law  and  Posuc  Poucy  107,  118  (J.  Gardiner  ed  1977).  Kagan,  Cart- 
wright,  Friedman,  and  Wheeler  suggested  that  the  extent  of  case-*electing  discretion  might  be 
a  variable  related  to  stiCte  supreme  court  reaction  to  Suprone  Court  criminal  deciston*.  Ka- 
gan, Cartwrighc,  Friedman,  k  Wheeler,  Thi Emkim  sfSlMU Sk^mtt  Cmirtj,  76  Mica  L.  Rev. 
961,  994-97  (1978);  Kagan,  Cartwright,  Friedman,  k  Wheeler,  TV  Attmm  i/Snsk  S^^nm 
Cmuu,  ^70-1970,  30  Stan.  L.  Rev.  121  (1977).  Though  thi*  variable  is  intriguing  as  an 
explanation  for  Ailfercnoe*  in  state  supreme  court  decision-making,  it  does  noe  explain  the 
di/Terence*  in  this  research.  This  could  be  due  to  the  mall  number  of  caMt  individual  eovts 
decided,  or  it  could  be  due  to  other,  unknown  (acton. 
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it  affects  the  Miranda  policy.  The  Supreme  C3ourt  under  Chief  Justice 
Warren  established  the  policy,  and  the  Court  under  Chief  Justice  Bur- 
ger maintained  the  policy,  with  one  significant  exception.**^  Moreover, 
the  Court  persuaded  the  state  supreme  courts  to  implement  the  policy. 
Previous  research  found  that  the  slate  supreme  courts  generally  enforced 
the  Miranda  requirements  as  early  as  1968,>*^  and  this  research  found 
that  the  state  supreme  courts  generally  enforced  the  requirements 
throughout  the  1970s.'**  Nevertheless,  the  courts  did  not  implement  the 
policy  automatically.  They  eroded  it  in  certain  types  of  cases.  Natu- 
rally, they  eroded  it  in  cases  in  which  prosccutora  used  illegally  obtained 
statements  to  impeach  defendants*  credibility,  but  they  eroded  it  here  in 
response  to  the  Burger  Court's  single  change  in  the  Miranda  policy. 
However,  they  eroded  it  in  other  cases  as  well. 

In  addition,  the  bureaucratic  model  is  the  most  useful  in  explaining 
the  relationship  between  the  Supreme  Court  and  state  supreme  courts 
because  the  model  suggests  that  Court  policy  which  is  clear  is  more 
likely  to  be  implemented  than  policy  which  is  not  cjcar.  While  Miranda 
was  clear,  the  Burger  Court*s  rulings  which  weakened  Miranda^  with  one 
exception,  were  not  particularly  clear.  Consequently,  they  did  not  result 
in  as  much  erosion  of  the  Miranda  principles  by  state  supreme  courts  as 
observers  seemed  to  expect.  Instead,  these  courts  often  refused  to  alter 
their  liberal  policies  regarding  confessions,  even  though  the  Burger 
Court's  rulings  were  unquestionably  conservative  in  direction.  Corre- 
spondingly, the  Burger  Court's  ruling  that  was  the  one  exception  and 
was  clear— ^tfrm — did  result  in  considerable  erosion.  Thus,  the  role  of 
clarity,  as  seen  in  the  relationship  between  Escobedo  and  Miranda  y  also 
can  be  seen  in  the  relationship  between  Miranda  and  the  Burger  Court's 
rulings. 

The  role  of  clarity  can  be  illustrated  more  specifically  by  noting  a 
pair  of  distinctions  drawn  by  many  of  the  courts.  The  courts  did  not 
excuse  police  when  they  gave  incomplete  warnings  but  did  excuse  police 
when  they  gave  confusing  warnings;  and  the  courts  did  not  excuse  police 
when  they  refused  to  cease  interrogation  after  suspects  had  asked  them 
to  cease  but  did  excuse  police  when  they  resumed  interrogation  after 
they  agreed  to  cease.  The  first  practice  of  each  of  these  distinctions  is 
explicitly  prohibited  by  Miranda y  while  the  second  of  each  is  prohibited 

1*3  The  exception  it  penmuinf  protccuton  to  uk  iUcfally  obtained  tutemenu  to  impeach 
derendants*  credibility. 
I**  Romans, /av»f4  note  17,  at  52»5S. 

145  \x  is  worth  noting  that  the  courti*  opinioni  •ccm  to  reflect  the  expectation  that  Mirmdt 
will  continue  to  remaip  m  effect.  The  opinion*  do  not  predict  the  ruling**  demi«,  unlike  the 
commcntaton*  rtmarki.*  Further,  the  opinioni  do  not  cn'tidxe  the  rulin|  often.  In  <act,  they 
criticize  the  ruling  Im  often  than  they  do  the  Burger  Court'*  deci«ion*  which  chipped  away  at 

it. 
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only  implicitly.  Because  the  second  of  each  is  prohibited  only  implicitly, 
the  courts  could  claim  that  the  policy  regarding  these  practices  is  ambig- 
uous. Their  claim  might  reflect  genuine  confusion,  or  it  might  reflect  a 
desire  to  exploit  the  situation  for  their  own  preferred  ends.  Either  way, 
the  policy  regarding  these  practices  was  not  implemented  due  to  the 
bureaucratic  inefficiency  or  recalcitrance  provoked  by  the  ambiguity. 

The  role  of  clarity,  as  seen  in  the  relationship  between  Miranda  and 
the  Burger  Court's  rulings,  would  also  suggest  the  validity  of  the  "Neu- 
stadt  theory"  to  explain  lower  court  reaction  to  Supreme  Ck)urt  rulings. 
This  theory  is  derived  from  Neustadt's  analysis  of  presidential  power  to 
obtain  compliance  with  directives.*^  Applied  to  judicial  power,  this 
theory  maintains  that  rulings  which  arc  clearly  written,  persuasively  ar- 
gued, and  apparently  final  are  more  likely  to  produce  compliance  than 
those  which  arc  not.''*^  Miranda  was  clearly  written  and,  at  the  same 
time,  probably  perceived  as  persuasively  argued  and  apparently  final.*^ 
In  conclusion,  the  state  supreme  courts  eroded  the  Miranda  princi- 
ples, but  they  did  not  erode  them  as  mucl\.  as  they  might  have  been 
expected  to  do.  They  did  not  erode  them  more  than  the  Burger  Ck>urt 
itself  did.  Nevertheless,  if  the  Court  does  continue  to  weaken  Miranda, 
prosecutors  undoubtedly  would  ask  the  state  supreme  couru  to  follow. 
The  courts  would  not  have  to  do  so,  however,  since  they  could  effec- 
tively insulate  liberal  decisions  from  Supreme  Court  review  by  basing 
these  decisions  upon  their  state  constitution  or  statutes.  In  fact,  some 

>^  Si*  R.  Neustadt,  Presidential  Power:  Th£  PoLmcs  or  LcAOERSHif  wtfh  Rr- 
FLEcnoNS  ON  Johnson  and  Nixon  (1976  cd). 

^^"^  For  a  fuller  explanation  of  ihii  theory,  tee  G.  Ta*r.  Judicial  Impact  and  SxAfE 
SufREME  Courts  85-103  (1977). 

A  nilinf  that  U  clear  U  more  Ukdy  to  he  perceived  at  penuauve  and  final,  rather  than 
ai  a  re/Iection  of  some  mchMte  doctrine.  But  in  other  respects,  as  well,  MtrmJ^^  in  compari- 
ion  with  Es(9M$  and  other  previous  rulings,  probably  was  penxived  as  persuasive  and  final. 
Romans,  /yry  note  17,  at  51-52.  With  the  issuance  of  the  Burger  Court's  rulings,  of  coune, 
Mrrmtdt,  in  comparison  with  them,  might  not  have  been  peitxived  as  so  final.  But  theK 
nilings  came  five  and  more  yean  iSiaMtnmdt,  and,  as  such,  thaMinMh  produced  compli- 
ance with  the  warning  requirements.  Had  the  rulinp  come  right  on  the  heels  ot  MinrnJa, 
presumably  they  would  have  undermined  the  perception  of  finality  of  the  ruling,  and  pre- 
sumably they  would  have  resulted  in  more  erosion  by  the  state  supreme  courts. 

An  alternative  to  the  Neustadt  theory  is  the  "state  impact  theory."  This  theory  main- 
tains (hat  rulings  which  require  disruption  of  long>standing  state  polidea  in  order  to  produce 
compliance  are  leas  likely  to  produce  compliance  than  rulings  which  do  not  require  such 
disruption.  For  a  fuller  discussioit  of  this  theory,  see  G.  Tarr,  iyns  note  147,  at  105-20.  This 
theory  is  not  as  applicable  to  the  present  rewarch  at  the  Neusudt  theory.  While  it  could  be 
argued  that  state  supreme  courts  were  reluctant  to  revere  their  long-standing  (five  and  more 
years)  policy  of  complying  with  Mirmdt  in  favor  of  eroding  MtrmJt  in  response  to  the  Burger 
Court's  rulngs,  "their"  policy  was  a  federally  impo^d  policy  initially  and,  because  of  the 
opportunity  for  appellate  and  habeas  corpus  review,  a  federally  monitored  policy  continually. 
Further,  state  supreme  courts  were  not  reluctant  to  reverse  **their"  policy  in  response  to  the 
Burger  Court's  one  clear  ruling  in  Hmm.  Thus,  the  cnidal  factor  seems  to  be  clarity  rather 
than  disruption  of  long-standing  sute  polidei. 
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commcntaton  have  urged  the  courts  not  to  follow  the  Supreme 
Court.»*^  Still,  if  the  Court  docs  continue  to  weaken  Miranda,  many  of 
the  state  supreme  courts  probably  will  follow,*^^  especially  if  their  re- 
sponse to  Harris  b  taken  to  be  indicative.  It  would  be  ironic  if,  after  the 
battle  to  implement  the  Miranda  principles  had  been  largely  won,  the 
Burger  Court  sacrificed  the  victory. 


149  Brtnnan,  Sun  CmstUyfims  mdtMi  PttUctim  liidiM^  Riiku ,  90  Hakv.  U  Rev.  489, 
502  0977) 

150  Neubome.  Vu  MjA  tfPmit;,  90  Hajiv.  U  Rev.  U05  (J977).  But  although  Neubome 
i.  no.  op.imU.ic  that  rt.te  .upr«n*  eoum  would  i-ue  UbcnU  decUioni  m  thu  land  of«tu.- 
tion.  othen  h«ve  notcfl juch  decUioni  already.  Brennan,  Mfn  no.e  149.  at  496-502.  *f  «i» 
Vona,Suu  SHl„mt  Cxirtt  mJth  Ut^  tfUu  Wtrrn  Cmrt  Smrn  OUInfmusJm  <  Siw  &tm- 
lim,  8  Puauus  55  (1978),  and  other  artide*  cited  therein. 
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By  Harvey  S.  Perlman* 
and  Josephine  R.  Potuto** 

The  Uniform  Law  Commissioners' 
Model  Sentencing  and  Corrections 
Act:  An  Overview^ 

L  INTRODUCTION 

In  1978,  after  three  years  of  deliberation,  the  National  Confer- 
ence of  Commissioners  on  Uniform  State  Laws  approved  the  Uni- 
form  Law  Commissioners'  Model  Sentencing  and  Corrections  Act  2 
The  Model  Act  provisions  govern  the  organization  of  those  agen- 
cies of  state  government  charged  with  correctional  activities,  the 
process  of  sentencing  criminal  offenders,  and  the  treatment  of  sen- 


•  Professor  of  Law,  University  of  Viipnia, 
Associate  Professor  of  Law,  University  of  Nebraska. 

1  Uniform  Law  Commissioners*  Model  Sentencing  and  Corrections  Act, 
National  iNSTrnnx  or  Law  Enforcement  and  Criminal  Justice,  Law 
Enforcement  Assistance  Administration,  U.S.  Dep^  of  Justice  (1979) 
(hereinafter  cited  as  MSCAJ,  The  authors  were  reporters  for  the  Model  Act 
and  Professor  Potuto  also  served  as  project  director.  Richard  Singer, 
Professor  of  Law,  Rutgers  University-Newark,  participated  as  a  reporter  from 
1975  to  1977.  This  article  is  based  on  the  prefatory  notes  and  comments  to  the 
Model  Act  and  on  a  report  written  by  the  authors  and  submitted  to  the  Law 
Enforcement  Assistance  Administration  upon  completion  of  the  Model 
Sentencing  and  Corrections  Act  drafting  project  See  H.  Perlman  i  J.  Potuto, 
Stail  Report  to  the  Law  Enforcement  Assistance  Administration  on  Uniform 
Law  Commissioners'  Model  Sentencing  and  Corrections  Act  (Sept.  1,  1978). 
Since  the  authors  were  responsible  for  the  language  in  the  prefatory  notes 
and  comments  to  the  Act,  they  have  made  no  attempt  to  indicate  where,  in 
this  article,  portions  of  those  texts  have  been  used  verbatim. 

2.  The  Model  Act  was  developed  pursuant  to  Grant  Number  76  NI-99-0022  from 
the  National  Institute  of  Law  Enforcement  and  Criminal  Justice,  Law  En- 
forcement AssisUnce  Administration,  U.S.  Department  of  Justice.  In  1974 
the  National  Conference  of  Commissioners  on  Uniform  State  Laws  adopted 
and  published  its  proposed  Uniform  Rules  of  Criminal  Procedure.  The  Uni- 
form Rules  established  the  procedure  governing  the  criminal  justice  system 
from  prior  arrest  to  sentencing.  In  a  few  instances,  rules  regulating  the  proc- 
ess of  sentencing  were  also  included,  but  the  basis  for  sentencing  crinrunal 
offenders  and  the  nature  of  correctional  programs  were  not  addressed.  In 
1973  a  committee  of  the  National  Conference  was  formed  to  exarmne  the  pos- 
sibility of  carrying  the  work,  begun  with  the  Uniform  Rules,  forward  through 
the  sentencing  and  correctional  phases.  In  1974,  LEAA  provided  the  neces- 
sary funds  for  the  project  to  proceed. 

925 

jR*pr«Juced  with  the  pcrmuiion  of  the  copyrujht  holder  from  the  Nebraika  Law  Review,  v«      no.  4.  1^9; 
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tenced  offenders  and  persons  confined  prior  to  trial.  In  addition, 
provisions  governing  the  collateral  consequences  of  conviction  and 
programs  for  the  assistance  of  victims  are  proposed  The 
processes  of  the  juvenile  courts,  including  the  system  of  correc- 
tions applied  to  juvenile  offenders,  are  excluded  from  the  coverage 
of  the  Model  Act. 

The  drafting  project  began  at  a  propitious  time.  A  year  earlier 
the  National  Advisory  Commission  on  Criminal  Justice  Standards 
and  Goals  (National  Advisory  Commission)  had  published  its  re- 
port on  Corrections^  offering  a  wide-ranging  set  of  recommenda- 
tions for  reform,  one  of  which  was  the  call  for  wholesale  reform  of 
the  correctional  laws  of  the  fifty  states.  The  Special  Committee  to 
Draft  the  Model  Act  (Special  Committee)^  relied  heavily  on  this 
pioneering  work. 

The  fundamental  bases  for  sentencing  criminal  offenders  were 
also  undergoing  a  major  re-examination.  The  traditional  approach 
to  sentencing,  adopted  by  the  National  Advisory  Commission  and 
earlier  by  the  American  Bar  Association  in  its  Criminal  Justice 
Standards,^  consisted  of  a  system  of  judicial  sentencing  designed 
to  tailor  the  sentence  in  each  particular  case  to  the  needs  of  the 
offender  and  of  society.  Although  there  were  recommendations  to 
reduce  or  to  structure  the  discretion  of  the  sentencing  court,  the 
system  proposed  in  these  reports  remained  primarily  discretion- 
ary. Parole  was  also  a  critical  element  of  the  envisioned  system, 
although  here  again,  recommendations  were  offered  to  structure 
the  discretion  of  paroling  authorities. 

As  the  Special  Committee  began  its  work,  a  series  of  proposals 
from  a  variety  of  different  study  groups  suggested  abandoning  the 
traditional  practices.^  The  universal  feature  of  these  Proposals 
was  the  recognition  that  individualized  sentencing  had  failed  and 
should  be  replaced  by  a  system  that  provided  less  dispanty  of 

3  National  Advisory  Commission  on  Criminal  Justice  Standards  and 
Goals.  Corrections  (1973)  (hereinafter  cited  as  NAC). 

4.  This  was  the  committee  of  Uniform  Uw  Commissioners  with  pnmaiy  re- 
sponsibility for  drafting  the  Act.  For  more  deUiled  information  as  to  Uie 
composition  and  work  of  the  Special  Committee  see  text  accompanying  notes 

5  >^rST!!^DARDS  Relating  to  Sentencing  Alternatives  and  Procedures 
(Final  Draft.  1968)  (hereinafter  cited  as  ABA  Sentencing  Standards]. 

6  See  'e.g.,  D.  Fogel,  We  Are  The  Living  Proof:  The  Justice  Model  f^R  Cor* 
RECKONS  (1975),  M.  Frankel,  Criminal  Sentences:  Law  WrrnouT  Order 
(1972);  W.  GAYii*,  Parhal  Justice:  A  Study  of  Bias  Sentencwo  (1974h 
N  Morris,  The  Fitture  of  Imprisonment  (1974),  A.  von  Hirsch,  Doing  Jus- 
TicE  a976);  National  Commission  on  Reform  of  Federal  Criminal  laws. 

STUDY  DRATT  of  a  NeW  FEDERAL  CRIMINAL  CODE  (1970),  TWENTIETH  CeNTURY 

Fund  Task  Force  on  Criminal  Sentencing.  Fair  and  Certain  Funishmei^t 
(1976)  (hereinafter  cited  as  Twentieth  Century  Fund). 
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sentences  among  sentenced  defendants.  The  indeterminate  sen- 
tence with  parole  was  to  be  replaced  by  a  flat,  determinate  sen- 
tenced The  discretion  to  select  a  particular  sentence  was  to  be 
severely  restricted,  either  by  legislative  mandate  or  by  other  de- 
vices. Sentences  were  no  longer  to  reflect  the  rehabilitative  poten- 
tial of  the  defendant  or  an  official  prediction  of  the  dangerousness 
of  the  defendant  but  were  to  insure  a  punishment  justly  deserved 
for  the  o.Tfense  committed. 

In  the  late  1960's  the  courts  abandoned  what  had  become 
known  as  the  "hands  off*  doctrine  under  which  courts  refused  to 
intervene  to  review  c,he  aecisions  of  correctional  administrators  or 
the  conditions  of  correctional  programs.*  Instead,  courts  began  to 
measure  correctional  practices  against  constitutional  principles 
and  in  many  instances  the  existing  practices  fell  short.^  Since 
these  early  beginnings,  nearly  every  aspect  of  correctional  pro- 
grams has  been  evaluated  by  courts.  Although  in  some  cases,  dra- 
matic change  was  ordered,  it  became  clear  that  significant  progress 
would  not  come  easily  through  judicial  decrees.  Often,  lack  of 
funds  prevented  prisons  from  meeting  minimum  standards  even 
where  those  in  charge  of  the  institution  desired  to  make  a  change. 
In  a  few  cases  federal  courts  actually  took  over  the  operation  of  a 
prison  in  order  to  correct  unconstitutional  conditions  and  prac- 
tices.   The  National  Advisory  Commission  recognized  that  a  com- 
prehensive legislative  codification  of  the  rights  of  persons  subject 
to  correctional  authority  was  needed  to  avoid  'the  slow,  painful, 
and  expensive  process  of .  .  .  case-by-case  litigation."ii 

The  National  Advisory  Commission  also  examined  and  evalu- 
ated existing  legislative  proposals  relating  to  sentencing  and  cor- 
rections.i2  Most  of  the  available  proposed  codifications  were 
developed  before  the  courts  had  begun  to  impose  constitutional 
standards  on  correctional  programs.  Other  proposed  legislation 
addressed  relatively  specific  problems  and  did  not  provide  a  com- 


7.  For  a  general  discussion  of  these  terms,  see  Singer,  In  Favor  of  "Presumptive 
Sentences" Set  by  a  Sentencing  Commission,  24  Crime  and  Deunquency  401 
(1978). 

8  For  a  discussion  of  the  hands-oflf  doctrine,  see,  e,g,,  Cruz  v.  Beto,  405  U.S.  319, 
321-22  (1972)  (per  curiam) » Turner,  Establishing  the  Rule  of  Law  in  Prisons.  A 
Manual /or  Prisoners*  Rights  Litigation,  23  Stan.  L.  Rev.  473.  503-04  (1971). 
See  also  Champagne  &  Haas.  The  Impact  o/ Johnson  v.  Avery  on  Prison  Ad- 
ministration, 43  Tenn.  L.  Rev.  275  (1976). 

9  See,  e,g.  Bounds  v.  Smith.  430  U.S.  817  (1977)i  Wolff  v.  McDonnell,  418  U.S.  539 
(1974),  Cruz  v.  Beto,  405  U.S.  319  (1972),  Martinez  v.  Mancusi,  443  F.2d  921  (2d 
Cir.  1970),  cert,  denied,  401  U.S.  983  (1971). 

10  See.  eg.,  Pugh  v.  Locke,  406  F.  Supp.  318  (M.D.  Ala.  1976),  q/Td,  559  F.2d  283 
(5th  Cir.  1977),  cert  denied,  438  U.S.  915  (1978). 

11.  NAC,  supra  note  3,  at  558, 

12.  /rf.  at  549-52. 
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prehensive  or  coordinated  statutory  framework  for  correctional  re- 
form. Although  many  of  these  earlier  proposals,  including  the 
Model  Penal  Code^^  and  the  Study  Draft  of  a  New  Federal  Crimi- 
nal Code,i*  provided  a  starting  point  for  committee  deliberation, 
the  Model  Sentencing  and  Corrections  Act  goes  far  beyond  earlier 
attempts  to  define  statutorily  the  treatment  of  offenders.  Also,  the 
sentencing  provisions  of  the  Model  Act  are  based  on  different 
premises  than  these  earlier  proposals. 

The  purpose  of  this  article  is  to  describe  the  development  of  the 
Model  Act  and  to  provide  an  overview  of  its  provisions.  This  article 
also  discusses  the  major  policy  decisions  which  serve  as  the  foun- 
dation for  the  provisions  of  the  Act.  These  policy  decisions  were 
based  on  the  perception  of  the  "state  of  the  art"  of  corrections  ini- 
tially held  by  the  authors  and  subsequently  accepted  or  modified, 
in  whole  or  in  part,  by  the  Special  Committee  to  Draft  the  Model 
Act.  IS  Several  of  the  major  themes  of  the  Act  are  discussed  with 
some  examples  of  how  these  themes  were  incorporated  into  the 
statutory  provisions.  The  article  also  describes  the  process  by 
which  the  Act  was  drafted  and  the  nature  of  the  outside  advice  and 
consultation  that  was  available  to  the  Special  Committee. 

IL   GENERAL  APPROACHES 

If  one  observation  emerges  from  the  events  of  recent  years  and 
the  recommendations  of  those  groups  that  have  studied  sentenc- 
ing and  corrections,  it  is  that  these  systems  are  in  need  of  immedi- 
ate, pervasive  and,  in  some  instances,  drastic  reform.^^  The 
prevalent  sentencing  and  corrections  systems  have  few  defenders, 
and  it  is  widely  recognized  that  society  is  incurring  substantial 
human  and  material  costs  by  delaying  change.  The  unanimity  on 
the  need  for  change  is  not,  however,  matched  by  universal  agree- 
ment on  the  direction  which  change  should  take. 

The  sentencing  process  utUized  by  most  states  is  characterized 
by  largely  unfettered  judicial  discretion.  In  each  of  these  states 

13.  Model  Penal  Code  (Proposed  Official  Draft  1962). 

14.  National  Commission  on  Reform  of  Federal  Criminal  Laws,  supra  note  e. 

15.  This  article  reflects  the  views  of  the  authors  with  respect  to  the  drafting  proc- 
ess  and  the  underlying  policies  governing  the  flnal  provisions  of  the  Model 
Act,  This  article  has  not  been  formally  approved  by  the  Commissioners  on 
Uniform  Sute  Laws  nor  does  it  necessarily  reflect  the  views  of  the  Comnus- 
sioners»  the  Special  Committee  to  Draft  the  Act,  the  Review  Committee  to  the 
Act,  or  any  of  those  individuals  or  groups  acting  as  advisors  in  the  drafUngoi 
the  Act. 

16.  See,  e.^..  ABA  Joint  Comm.  on  the  Legal  Status  of  Prisoners,  Standards 
Relating  to  the  Legal  Status  of  Prisoners,  reprinted  in  14  Am.  Crim.  u 
Rev.  375  (1977)  (hereinafter  cited  as  ABA  Joint  Comm.)*  NAC,  supra  note  J, 
at  141-47;  note  6  supra, 
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the  legislature  has  established  a  broad  range  of  permissible  penal- 
ties for  each  offense  and  the  sentencing  court  is  authorized  to  se- 
lect some  sentence  within  the  ran^e,  the  selection  to  be  based  on  a 
mixture  of  traditional  policies  regarding  rehabilitation,  deterrence, 
punishment  and  incapacitation.  Limited  appellate  review  of  the 
sentencing  judge's  decision  is  available,i7  and  the  court's  sentenc- 
ing decision  is,  in  many  cases,  subservient  to  subsequent  parole 
board  decisions.  The  result  is  a  system  that  produces  substantial 
disparities  in  sentencing,  both  within  the  sentences  imposed  by  a 
single  judge  and  between  judges  in  a  given  jurisdiction. 

The  corrections  system  is  largely  hidden  from  public  view  ex- 
cept in  unusual  circumstances  such  as  a  prison  riot,  an  escape,  or  a 
subsequent  offense  by  a  person  released  from  confinement.  In 
more  recent  years  the  courts  have  brought  to  public  view  the  harsh 
and  inhumane  conditions  that  exist  in  many  correctional  institu- 
tions. Against  this  background  three  general  observations  gov- 
erned the  nature  of  the  reform  proposals  contained  in  the  Model 
Sentencing  and  Corrections  Act. 

A.  The  Need  for  Legislative  Leadership  and  Responsibility 

Most  proposals  for  sentencing  and  correctional  reform  have  rec- 
ognized the  need  for  legislative  leadership  if  meaningful  reform  is 
to  take  place.Js  State  legislative  codes  governing  these  critical 
functions  of  state  government  are  in  many  cases  sorely  outdated. 
Many  provide  little  authority  to  the  correctional  staff  to  take  pro- 
gressive action^  on  the  other  hand,  they  provide  few  restraints  on 
administrative  power,  restraints  necessary  to  protect  persons  sub- 
ject to  correctional  programs.  In  sentencing,  legislatures  have 
largely  abandoned  to  the  courts  and  boards  of  parole  not  only  the 
responsibility  to  impose  the  appropriate  sentence  in  individual 
cases  but  also  to  adopt  principles  for  sentencing  generally. 

This  abdication  of  legislative  leadership  has  had  undesirable  re- 
sults throughout  the  criminal  justice  system.  The  failure  to  articu- 
late through  the  political  system  the  purposes  and  principles  of 
sentencing  has  resulted  in  a  lack  of  public  confidence  in  the  sen- 


17  In  1968  the  American  Bar  Association  found  that  twenty-one  sUtes  author- 
ized appellate  sentencing  review.  ABA  Sentencing  Standards,  supra  note 
5,  at  13.  It  was  concluded,  however,  that  in  only  fifteen  sUtes  was  it  reahsti- 
cally  available  in  all  cases.  Id.  Moreover,  indeterminate  sentencing  schemes 
by  their  nature  vest  wide  discretion  in  the  sentencing  court.  Smger,  supra 
note  7  Appellate  review  is  thus  made  difficult  because  there  is  no  standard 
against  which  to  measure  the  exercise  of  discretion  by  the  sentencmg  judge. 
See,  e^.  Coffee,  Tne  Repressed  Issues  of  Sentencing,  Accountahthty,  Predict- 
ability,  and  Equality  in  the  Era  of  the  Sentencing  Commtsston,  66  Geo  L.J. 
975,  1051-52  (1978). 

18,  See,  e  g,,  NAC,  supra  note  3,  at  143,  ABA  Joint  Comm.,  supra  note  16,  fit  588. 
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tencing  process.  The  wide  disparities  in  sentences,  the  lack  of  a^ 
ticulated  premises  and  the  apparent  ineffectiveness  of  sentencinf 
practices  are  difficult  to  explain  to  the  body  politic.  The  failure  to 
maintain  a  sentencing  system  that  can  be  rationalized  to  the  gen- 
eral public  has  forced  the  public  to  respond  to  the  perceived  "cri- 
sis"  in  crime  on  an  emotional  level.  Calls  for  harsher,  longer  or 
mandatory  sentences  for  certain  serious  offenses  are  symptomatic 
of  this  lack  of  confidence. 

The  failure  of  legislation  to  deal  with  the  conditions  in  correc- 
tional facilities  left  the  courts  little  choice  but  to  intervene.  But 
judicial  intervention,  while  necessary  and  appropriate,  resulted  in 
disruption  and  uncertainty  in  correctional  administration.  As  the 
National  Advisory  Commission  recognized,  reform  by  court  decree 
is  often  disruptive,  expensive  and  only  partially  effective.'^  The  ar- 
ticulation  of  a  code  of  conduct  relating  to  the  treatment  of  those 
convicted  of  crime  by  the  legislature  would  reassert  the  leadership 
essential  for  substantial  and  wide-scale  improvement  m  correc- 
tional practices.  The  Model  Sentencing  and  Corrections  Act  is 
based  on  the  assumption  that  legislative  leadership  in  this  area  u 
necessary  if  true  reform  is  to  take  place. 

B.  The  Need  for  Specificity 

A  legislative  framework  for  corrections  should  differ  from  tradi- 
tional legislation  establishing  other  administrative  agencies.  In 
many  instances  a  lack  of  knowledge  about  human  behavior  re- 
auires  that  correctional  decision-makers  take  risks  and  thepubUc 
is  less  than  sympathetic  when  those  risks  turn  into  realities.  In- 
deed programs  for  criminal  offenders  attract  Uttle  sympathy  from 
the  publil-at-large  and  are  often  perceived  to  be  mstances  of  cod- 
dling  criminals."  Since  the  function  of  corrections  is  P^iculajy 
con^oversial,  correctional  administrators  have  understandably 
been  reluctant  to  implement  programs  of  any  far-reaching  signifi- 
cance without  specific  legislative  approval.  ,  ^  •  ,„ 

Legislation  deaUng  with  correctional  reform  must  also  take  into 
account  the  unsavory  side  of  the  history  of  corrections  m  which 
there  was  a  systematic  denial  of  the  rights  and  interests  of  con- 
fined persons.20  The  courts  have  found  that  conditions  within  pr^ 
ons  may  constitute  cruel  and  unusual  pumshment  and  vano^ 
p?act?ces  have  been  held  to  violate  other  constitutional  require- 

fo         ; r  Weerv'uSsutes. 217 U.S. 349  (1910), NAC. supra.^Z.^^ 
^    For  e^mples  of  legislative  responses  to  the  exploiUUon  of  pnsoner  Ut^. 
see  La.  REV.  Stat.  Ann. §  15:862  (West  1967), Me.  Rev.  Stat.  ANN.UtHJ  w 
(WeTt  1978).  See  generally  G.  Rusche  t  O.  KmcKHEMER,  Punishmekt  a.w 
Social  Structure  42, 65  (1939). 
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Both  the  need  of  correctional  administrators  for  specific  legisla- 
ave  support  for  programs  and  the  need  of  convicted  persons  for 
legislative  protection  against  excessive  administrative  power  re- 
sulted in  the  Model  Act  being  considerably  more  specific  than 
most  codifications.  A  legislative  framework  for  correctional  pro- 
grams should  be  as  specific  as  possible  to  support  the  correctional 
administrator  in  implementation  and  to  assure  the  public  that  ap- 
propriate safeguards  are  provided  for  the  public  safety.  A  code  of 
rights  for  convicted  persons  requires  specificity  since  details  can- 
not be  left  to  administrative  discretion  when  the  provision  is  di- 
rected toward  alleviating  abuses  or  potential  abuses  of  that  very 
discretion.  Thus,  the  Model  Act  contains  many  provisions  that 
have  considerable  detail. 

C.  The  Need  for  the  Rule  of  Law  in  Sentencing  and  Corrections 

The  major  approach  of  the  Model  Sentencing  and  Corrections 
Act  is  its  attempt  to  impose  the  rule  of  law  on  the  existing  systems 
of  sentencing  and  corrections.  That  attempt  focuses  primarily  on 
the  control  and  structuring  of  the  discretion  exercised  by  sentenc- 
ing courts  and  correctional  offlcials.22  As  indicated  above,  the 
traditional  legal  framework  for  sentencing  and  corrections  left 
most  decisions  to  the  discretion  of  the  decision-maker.  Sentencing 
courts  were  free  within  only  nominal  boundaries  to  impose  any 
sentence  they  thought  appropriate.  In  a  similar  manner,  correc- 
Uonal  administrators  were  largely  free  from  controls. 

Much  of  the  Model  Act  is  based  on  the  simple  premise  that 
there  ought  to  be  no  outpost  of  lawlessness  in  a  free  society.  The 
law  is,  in  large  measure,  designed  to  protect  the  individual  citizen 
from  actual  or  potential  governmental  abuse.  The  Act  is  premised 
on  the  notion  that  there  is  nothing  inherent  in  the  processes  of 
sentencing  or  corrections  that  ought  to  exempt  either  from  that 
principle,  It  should  be  understood  that  this  premise  is  not  based 
on  a  perception  that  sentencing  judges  or  correctional  administra- 
tors systematically  abuse  their  powers.  Rather,  the  Act  reflects  the 


f^fC'J?"^?L^/x^°^^*^^'      ^'  ^"PP-  1972),  q/Td,  501  F^d  1291 

(5lh  Cir.  1974),  Newman  v.  Alabama,  349  F.  Supp.  278  (M.D.  Ala.  1972):  Holt  v 
Saiver.  309  F.  Supp.  362  (E.D.  Ark.  1970).  q/Td,  442  F.2d  304  (8th  Cir.  1971).  See 
generally  Alexander.  TTie  Captive  PatienU  The  Treatment  of  Health  Problems 
tn  Amencan  Prisons,  6  Clearinchouse  Rev.  16  (1972);  Hirschkop  and  Mil- 
lemann,  The  Unconstitutionality  of  Prison  Life,  55  Va.  L.  Rev.  795  (1969) 
Many  of  the  provisions  of  the  Act  are  derived  from  long  sUnding  techniques 
utilized  to  regulate  administrative  discretion.  See  NAC.  supra  note  3.  at  555 
rsundATd  16.2)i  President's  Commission  on  Law  Entorcement  kkd  Admin- 
iSTOATiON  OF  Justice,  The  Challenge  or  Crime  in  a  Free  Sociirry.  at  179^1 
(iyt)7j.  See  generally  K.  Davis,  Discretionary  Justice  (1969). 
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perception  that  legal  constraints  on  governmental  power  are  im- 
portant to  guard  against  potential  abuse  as  well  as  to  remedy  in- 
stances of  actual  abuse. 

Application  of  the  rule  of  law  to  sentencing  and  corrections  re- 
quires  a  careful  balance  in  order  to  insure  that  the  governmental 
functions  can  be  effectively  conducted  while  at  the  same  time  sub- 
jecting official  power  to  carefully  drawn  limits.  It  is  to  this  balance 
that  many  of  the  provisions  of  the  Model  Act  are  addressed. 

The  discretion  of  sentencing  courts  is  restrained  by  the  estab- 
lishment of  legislative  principles  and  purposes,  and  the  enactment 
of  sentencing  guidelines  which  provide  the  court  with  a  presump- 
tively correct  sentence.  Although  the  court  remains  free  to  impose 
a  sentence  other  than  the  presumptively  correct  one,  it  must  then 
articulate  its  reasons  for  doing  so,  and  its  decision  is  subject  to  ap- 
pellate review.  The  •'protected  interests"  of  confined  persons  in 
the  correctional  area  are  specifically  announced,  and  the  authority 
of  the  correctional  administrator  to  limit  or  restrict  the  realization 
of  these  interests  is  limited  to  those  situations  in  which  a  particu- 
lar and  compelling  governmental  interest  is  at  stake.23  In  addition, 
techniques  traditionally  imposed  on  administrative  agencies  such 
as  notice-and-comment  rule  making^^  and  judicial  review  of  deci- 
sions25  are  imposed  on  correctional  agencies.  All  of  these  tech- 
niques have  been  used  successfully  with  agencies  dealing  with 
citizens  in  the  free  world  and  should  be  equally  available  to  con- 
victed persons. 

The  imposition  of  the  rule  of  law  to  sentencing  and  corrections 
was  adopted  as  a  basic  premise  of  the  Model  Act  primarily  because 
a  society  that  truly  values  liberty  and  individual  rights  can  do  no 
less.  Secondarily,  but  nonetheless  importantly,  there  is  sufficient 
evidence  to  suggest  that  fairness  within  these  systems  will  also 
make  them  more  effective  in  performing  their  prescribed  func- 
tions. An  offender  who  believes  himself  to  be  the  victim  of  an  un- 
principled sentencing  system  is  unlikely  to  be  receptive  to 
correctional  or  rehabilitative  programs.  An  offender  who  is  treated 
unfairly  or  is  forced  to  live  in  squalid  and  inhumane  conditions  is 
unlikely  to  develop  the  healthy  respect  for  law  and  society  that  is 

23.  See  text  accompanying  notes  77-78  ir^fra.  ^   

24.  MSCA  §  1-103  (Adoption  of  Rules,  Procedures).  This  section  was  patterned 
after  the  Model  State  Administrative  Procedures  Act  (1961),  also  promm- 
catcd  by  the  Uniform  Law  Commissioners.  ^ 

25  MSCA  §  1-104  (Judicial  Review  of  Contested  Cases).  This  section  was  pat- 
temed  after  section  15  of  the  Model  State  Administrative  Procedures  act 
(1961).  it  permits  judicial  review  on  the  administraUve  record  and  reversal  oi 
an  administrative  decision  if  it  violates  constitutional,  sututory  or  adminis- 
trative provisions  or  is  in  excess  of  departmenul  authority  or  is  clearly  erro- 
neous or  arbitrary  and  capricious. 
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required  to  live  a  crime-free  life  upon  release.  Adjustment  to  the 
free  world  upon  release  from  confinement  is  likely  to  be  effective 
only  if  the  offender  has  learned,  while  confined,  to  accept  the  re- 
sponsibilities and  limits  of  living  in  a  free  society. 

Thus,  while  it  might  be  argued  that  individual  provisions  of  the 
Model  Act  may  make  the  administration  of  correctional  programs 
more  difficult  or  more  costly,  it  is  the  belief  of  the  authors  that  in 
its  totality  the  Model  Act  establishes  a  regime  that  is  more  compat- 
ible  both  with  our  traditional  notions  of  justice  and  with  an  effec- 
tive governmental  response  to  criminal  conduct. 


The  Prefatory  Note  to  the  Model  Act  lists  the  following  underly- 
ing  themes  of  the  Act: 

—The  Act  unifies  the  various  elements  of  the  correctional  system  into 
one  department  of  corrections  in  order  to  coordinate  the  deployment  of 
scarce  correctional  resources  and  to  make  correctional  programs  consis- 
tent and  effective. 

—The  Act  implements  the  legislative  responsibility  for  determining  ba- 
sic correctional  purposes  and  policies  and,  in  several  sections,  legislatively 
estabhshed  criteria  and  goals  for  decision-making  are  announced. 

—The  Act  seeks  to  reduce  the  unfairness  and  ineffectiveness  occa- 
sioned by  sentencing  disparity.  RehabiliUtion  is  eliminated  as  a  goal  of 
sentencing.  Sentences,  based  on  the  punishment  deserved  for  the  offense, 
are  determined  by  courts  in  accordance  with  sUtutory  and  administrative 
guidelines.  Appellate  review  of  sentences  is  authorized  Parole  is  abol- 


—Although  rehabiliution  is  no  longer  a  factor  in  determining 
sentences,  within  the  sentence  imposed  the  Act  seeks  to  enhance  the  re- 
habilitative potential  of  correctional  environments  by  authorizing  a  wide 
variety  of  programs  and  giving  offenders  a  greater  voice  in,  and  accord- 
ingly  a  greater  incentive  for.  their  own  self-improvement 

—The  Act  also  seeks  to  recognize  the  interests  of  victims  in  the  sen- 
tencing and  correctional  process. 

—Most  importantly,  the  Act  strives  to  bring  justice  and  the  rule  of  law 
to  the  correctional  process.^S 

In  addition  to  these  basic  policy  approaches  each  major  Article 
of  the  Model  Act  was  built  on  one  or  two  major  themes.  The  Act 
consists  of  six  articles.  Article  1  includes  general  provisions  and 
nile-making  procedures.z?  Article  2,  providing  for  creation  of  a 

26.  MSCA  at  5-6. 

27  many  insUnces  throughout  the  Act  the  director  is  obhgated  to  exercise  his 
discretion  through  formally  adopted  rules.  The  procedure  for  adopting  rules 
allows  participation  by  persons  subject  to  the  rules.  The  existence  of  rules 
will  faciliUte  uniform  applicaUon  of  policies  throughout  the  department  and 
provide  a  measure  of  protection  against  arbitrary  action  by  subordinates. 
The  public  nature  of  the  rules  will  assist  in  creating  a  greater  pubhc  aware- 
ness of  the  operation  of  the  department 
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btate-wide  Department  of  Corrections,  establishes  general  organi- 
zational provisions  designed  to  leave  maximum  opportunity  for  ad- 
ministrative flexibility  in  fashioning  a  detailed  organizational 
structure  to  implement  the  substantive  provisions  of  the  Act.  Arti- 
cle 3  descnbes  the  fundamental  policies  behind  the  sentencing 
provisions  and  sets  forth  the  available  sentencing  alternatives  and 
procedures  designed  to  effectuate  these  policies.  Article  4  pro- 
vides a  code  of  treatment  of  offenders,  including  an  articulation  of 
the  protected  interests  of  confined  persons.  Article  5  establishes 
procedures  to  assist  victims  of  criminal  offenses.  Article  6  governs 
the  transition  from  prior  law  to  the  provisions  of  the  Act. 

A.    Ejitablishment  and  Unification  of  Correctional  Systems— Article  2 

The  provisions  of  Article  2  of  the  Model  Act  relate  to  the  organi- 
zation of  the  correctional  system  and  the  allocation  and  regulation 
of  administrative  authority.  The  thrust  of  the  Article  is  to  improve 
correctional  programs,  services  and  facilities.  Although  it  is  recog- 
nized that  statutory  provisions  alone  cannot  insure  effective  cor- 
rections, a  sound  legislative  framework  is  a  prerequisite  to  the 
administrative  development  of  a  workable  program. 

The  major  policy  position  implemented  in  the  Act  with  respect 
to  organization  is  the  unification  of  all  adult  correctional  programs 
under  one  department  of  corrections.  Historically,  correctional 
agencies  and,  thereby,  correctional  programs,  have  been  frag- 
mented within  a  jurisdiction  with  no  overall  direction .^^  Until  re- 
cently, in  many  states  each  correctional  facility  operated  as  an 
independent  governmental  agency  subject  only  to  general  supervi- 
sion by  a  buard  of  corrections.  In  many  states  community-based 
programs  such  as  probation  and  parole  are  administered  sepa- 
rately from  the  faciliiy-based  correctional  agency.  In  most  states 
misdemeanant  and  pretrial  detention  facilities  are  operated  by  lo- 
cal lavv  enforcement  agencies.  Consistent  with  most  national  stud- 
ies of  correctional  systems.  Article  2  and  other  provisions  of  this 
Act  seek  to  bring  all  adult  correctional  programs  within  one 
agency — a  unified  department  of  corrections.^^ 

This  iilualion  is  changing.  In  fact,  several  legislative  formulations  proposing 
various  levels  of  unification  served  as  models  for  the  development  of  some  of 
Article  2,  See  Unified  Code  of  Corrections.  Ill,  Ann.  Stat.,  ch.  38,  §§  1001-M 
to  1008-5-1  (Smith-Hurd  1973)j  Nebraska  Treatment  and  Corrections  Act,  Neb. 
Rev.  Stat.  §§  83-170  to  -1.135  (Reissue  1976),  Advisoiy  Comm'n  on  Intergov- 
ernmental Relations.  State  Dep't  of  Correction  Act  (1971)i  Model  Penal 
Code  §  401|  National  Council  on  Crime  and  Delinquency  Standard  Act 
for  State  Correctional  Services  (1966). 

See  NAC.  supra  note  3.  at  560  (Standard  16,4).  See  also  Advisory  Comm  n  on 
Intergovernmental  Relations,  State-Local  Relations  in  the  Criminal 
Justice  System  55  (1971)  (unification  of  all  programs  except  local  jails); 
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At  present  twenty-two  states  have  placed  administrative  au- 
thority over  adult  probation,  parole  and  correctional  institutions  in 
one  state  agency,  although  some  retain  overlapping  local  probation 
systems.^  Four  states  place  these  three  programs  in  three  sepa- 
rate agencies  31  The  breakdown  between  state  and  local  responsi- 
bility for  various  aspects  of  the  correctional  system  is  shown  in  the 
following  table: 

^Number  of  Jurisdictions  with  Indicated  Responsibilities^^ 
(Fifty  Stales,  D.C^  Canal  Zone  A  Puerto  Rico) 


Local  SUte  SUte/Local 

Program  Resp.  Resp.  Resp. 


Juvenile  detention  43  8  2 

Juvenile  probation  26  8  19 

Juvenile  institutions  0  50  0 

Juvenile  aftercare  4  47  2 

Misdemeanant  probation  13  19  9 

Adult  probation  9  32  12 

Jails  43  9  1 

Adult  institutions  0  53  0 

Adult  parole  0  53  0 


The  arguments  in  favor  of  unification  are  based  on  notions  of 
effectiveness  and  efficiency.  Correctional  programming  should  be 
consistent  and  coordinate,  particularly  when  the  same  individual 
often  is  subject  to  more  than  one  element  of  the  correctional  sys- 
tem. An  offender  subject  at  relatively  short  intervals  to  pretrial  de- 
tention, probation  and  confinement  should  not  confront 
inconsistent  philosophies  or  expectations.  His  gradual  reintegra- 
tion into  the  free  society  may  require  an  overall  program  that 
builds  on  past  experience. 

Consolidated  authority  over  correctional  programs  will  also  al- 
low the  efficient  utilization  and  allocation  of  scai^ce  resources.  In 
many  instances  professional  counselors  can  assist  confined  per- 
sons as  well  as  persons  on  supervision  in  the  community.  Consoli- 
dation also  provides  economies  of  scale  which  allow  greater 


American  Correctional  Ass*n,  Manual  of  Correctional  Standards  151- 
170  (3d  ed.  1966). 

30.  American  Correctional  A5S*n  Directory  (Juvenile  and  Adult  Correctional 
Departments,  Institutions,  Agencies  and  Paroling  Authorities)  (1975-76)  at 
250-57. 

3L  /d.  at  257. 

32.  Id.  See  also  California  Bd.  of  Corrections,  Coordinated  California  Correc- 
tions. The  System  (1971),  Final  Report  of  the  Prison  Study  Comm.,  A  Unified 
System  of  Correction  (Conn.  1957).  Many  states  report  plans  for  further  uni- 
fying correctional  activities.  Law  Enforcement  Assistance  Administration, 
Hecent  Criminal  Justice  Unification,  Consohdation  and  Coordination  Efforts 
(Jan.  1976). 


741 

18-8^7  0  -  81  -  HO 


762 


936  NEBRASKA  LAW  REVIEW  [Vol  58525 

flexibility  in  providing  programs  and  services.  Finally,  unification 
facilitates  long-range  planning,  the  development  of  training  and 
personnel  programs,  and  the  research  and  evaluation  of  past  et* 
forts. 

In  keeping  with  che  nature  of  a  model  law  designed  for  imple- 
mentation in  fifty  states,  the  organizational  structure  of  the  depart- 
ment was  kept  flexible.  The  Act  creates  four  divisions  within  the 
department  of  corrections  and  two  independent  offices.  The  pro- 
gram-based divisions— division  of  facility-based  service  i,^  divi- 
sion of  community-based  services,^^  and  division  of  jail 
administration35_are  created  primarily  as  legal  devices  to  regu- 
late sentencing  practices.  Article  3  requires  that  offenders  be  sen- 
tenced to  a  particular  division  within  the  department.  The  director 
is,  however,  authorized  to  appoint  a  single  person  as  associate  di- 
rector of  more  than  one  division  and  to  otherwise  coordinate  the 
activities  of  the  division.3«  This  may  be  particularly  appropriate  in 
small  states. 

The  fourth  division,  the  division  of  medical  services,^^  which 
provides  medical  services  to  persons  in  the  custody  of  the  depart- 
ment, is  created  as  a  separate  division  for  substantive  reasons.  De- 
livery of  medical  care  to  confined  persons  often  cornes  into  conflict 
with  the  security  and  administrative  needs  of  facilities.  The  sepa- 
rate division  provides  medical  personnel  with  some  independence 
from  facility  administrators  while  at  the  same  time  retaining  de- 
partmental control  and  responsibility  for  medical  services. 

The  effectiveness  of  the  office  of  correctional  legal  services^ 
which  provides  legal  services  for  persons  in  the  custody  of  the  de- 
partment, depends  on  its  independence  from  direct  supervision  by 
the  department  of  corrections.  The  office  staff  may  have  to  contest 

33  MSG  A  §§  2-301  to  -303.  This  division  adtninisters  programs,  services  and  facil- 
*  ities  pnmanly  for  felony  offenders  sentenced  to  conUnaous  confinement 

MSCA§  2-301.  .  jt*. 

34.  MSCA  §§  2-201  to  -204.  This  division  administers  programs,  services,  and 

cUities  for  persons  sentenced  or  transferred  to  its  custody,  pretrial  releases 

and  vicUms.  MSCA  §  2-201.  .  , 

35  MSCA  §§  2-401  to  -405.  This  division  administers  programs,  services  and  "cu 

lUes  pnmarily  for  misdemeanants  sentenced  to  continuous  conflneraent  ana 

pretrial  detainees.  MSCA  §  2-401. 

36.  MSCA  §2-106(2).  j-.,tr*«i 

37.  MSCA  §§  2-501  to  -503.  The  right  of  a  confined  person  to  receive  medical  carr 
is  a  protected  interest  MSCA  §  4-105  {Medical  Care].  See  also  MSCA  l)^ 
106  iRight  to  Healthful  Environment)  and  4-107  {Physical  Exercisej. 

38.  MSCA  55  2-601  to  -603.  The  right  of  a  confined  person  to  receive  eg^U  fs^fV* 
ance  is  a  protected  interest  MSCA  5  4-108  {Legal  Assistance).  See  a^ 
MSCA  55  <-109  {ParUcipaUng  in  the  Legal  Process)  ^^^^  4-110  lAcces^^^^^^^ 
gal  Materials ).  The  other  independent  office  created  by  the  Act  is  that  oi  cor 
recUonal  MediaUon.  MSCA  55  4-201  to  -207. 
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actions  of  departmental  personnel;  yet,  they  must  retain  the  confi- 
dence of  the  correctional  administration  as  well  as  that  of  persons 
in  the  custody  of  the  department.  The  effectiveness  of  the  office 
requires  an  independence  from— and  the  confidence  of— both  em- 
ployees and  confined  persons. 

Beyond  these  provisions,  the  director  is  given  full  authority  to 
organize  the  department  and  to  create  additional  divisions.  Larger 
systems,  for  example,  may  develop  separate  divisions  for  research, 
planning,  purchasing,  administration  or  other  activities. 

The  second  major  purpose  of  Article  2  is  to  allocate  and  regu- 
late correctional  authority.  Historically,  the  legislative  delegation 
of  authority  to  correctional  administrators  has  been  framed  in  rela- 
tively broad  language.  Indeed,  in  some  jurisdictions  facilities  or 
agencies  are  created  and  their  operation  left  to  administrative  dis- 
cretion without  further  guidance.  This  type  of  statutory  founda- 
tion can  have  adverse  effects.  First,  left  without  legislative 
guidance  or  support,  some  correctional  administrators  may  be 
hesitant  to  attempt  to  implement  new  and  promising  ideas  for  fear 
of  public  or  legislative  discontent  or  from  doubt  as  to  the  limits  of 
their  authority.  Second,  without  legislative  direction,  the  thrust  of 
correctional  programming  over  time  will  be  erratic,  and  each  new 
change  in  administration  will  bring  its  own  method  of  operation 
based  on  its  own  perception  of  public  policy.  Third,  legislative  re- 
straint on  administrative  discretion  is  necessary  to  insure  that  per- 
sons in  the  custody  of  the  department  are  treated  fairly. 

Article  2  contains  provisions  to  confine,  structure  and  check  ad- 
ministrative discretion  without  unduly  interfering  with  the  fiex- 
ibility  and  authority  needed  to  administer  correctional  facilities 
Mid  programs  effectively.  In  some  provisions,  goals  are  legisla- 
tively established  and  relevant  considerations  and  factors  for  deci- 
sion-making are  stated.39 

h   Overview  of  Article  2 

Part  1  of  Article  2  establishes  the  centralized  department  of  cor- 
rections and  provides  for  its  authority  and  responsibilities.  Provi- 
sions in  this  part  have  general  application  throughout  the 
programs  of  the  department.  Parts  2, 3  and  4  create  the  operational 
divisions  of  the  department.  The  division  of  facility-based  services 
has  responsibility  for  major  correctional  facilities  including  pris- 
ons and  other  long-term  confinement  institutions.  The  division  of 
community-based  services  provides  a  cluster  of  programs  and 
services  that  have  a  general  community  orientation.  It  is  this  divi- 
sion that  has  custody  over  persons  sentenced  to  community  super- 

39.  MSCA  5§  2-701  to  -706  [FiciUty  Design  ind  Construction). 
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vision.  It  might  also  have  administrative  responsibility  for  half- 
way houses  and  other  facilities  not  used  for  continuous  confine- 
ment. The  jail  administration  division  would  govern  those  facili- 
ties traditionally  thought  of  as  local  jails,  including  pretrial 
detention  facilities  and  misdemeanant  confinement  institutions. 
Part  5  establishes  a  division  of  medical  services  responsible  for  all 
aspects  of  medical  services  in  departmental  facilities.  Part  6  estab- 
hshes  an  independent  office  of  correctional  legal  services  to  pro- 
vide  legal  assistance  to  confined  persons.  The  office  is  authorized 
to  provide  both  legal  counsel  and  paralegal  assistance.  Part  7  pro- 
vides  legislative  direction  for  the  planning  and  design  of  new  cor- 
rectional facilities. 

B.  Sentencing — ^Article  3 

Article  3  contains  provisions  relating  to  the  selection,  imposi- 
tion, and  execution  of  sentences  for  violation  of  criminal  laws.  The 
major  policy  decisions  reflected  in  the  Article  are:  1)  the  recogni- 
tion of  just  deserts  rather  than  rehabilitation  or  individual  predic- 
tions of  dangerousness  as  the  major  factor  in  sentencing  and 
release  decisions;^  2)  the  reduction  and  structuring  of  judicial 
sentencing  discretion  by  establishment  of  a  presumptively  appro- 
pnate  sentence  to  be  imposed  unless  there  is  good  cause  not  to  do 
soi^i  and  3)  the  adoption  of  a  flat  sentencing  system  for  sentences 
to  confinement  by  abolition  of  parole.*^ 

For  many  years  the  American  system  of  sentencing  has  sought 
to  achieve  four  goals:  deterrence,  rehabilitation,  incapacitation, 
and  retribution.  Both  the  American  Bar  Association  and  the 
American  Law  Institute  have  proposed  that  all  of  these  goals  are 
legitimate  considerations  in  appropriate  cases.^3  This  multi-goal 
system  of  sentencing  has  resulted  in  variations  on  one  basic  model 
within  the  states— judicial  imposition  of  an  indeterminate  sen- 
tence and  discretionary  release  by  a  parole  board.  This  model 
sought  to  promote  individualized  treatment  of  offenders  ("let  the 
punishment  fit  the  criminal  not  the  crime"),  to  Umit  the  coercive 
power  of  the  state  by  requiring  a  utilitarian  rather  than  a  retnbu- 
tive  end  and  to  protect  society  by  applying  just  the  nght  amount  of 


40.  MSCAat89. 


41.  Id. 
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coercion  and  cure  to  produce  law-abiding  citizens  and  to  deter 
others  from  criminal  behavior. 

The  model  also  had  practical  advantages  in  administering  cor- 
rectional institutions.  The  parole  release  discretion  provided  a 
safety  valve  for  overcrowded  prisons.  The  system  also  allowed 
sentencing  courts  to  impart  relatively  long  sentences  to  satisfy 
public  opinion  while  allowing  the  parole  board  to  award  early  re- 
lease to  keep  sentences  within  reasonable  limits. 

Recent  examinations  of  the  results  of  the  sentencing  system 
have  called  into  question  both  its  practical  effectiveness  and  its 
theoretical  justification. The  thrust  of  the  criticisms  has  been 
three-fold:  1)  the  current  system  does  not  allow  effective  use  of 
deterrence  principles  and  yet  it  neither  rehabilitates  offenders  nor 
isolates  offenders  likely  to  commit  future  crimes;^^  2)  the  current 
system  results  in  large  scale  disparity  in  sentences  creating  frus- 
trations, tensions,  and  disrespect  for  the  system  in  both  the  offend- 
ers and  the  public-at-largej^  and  3)  the  current  system  is 
philosophically  unjust  in  that  it  oftentimes  severs  the  relationship 
between  the  punishment  imposed  and  the  offense  committed.'*'^ 

The  provisions  of  Article  3  reflect  the  use  of  "just  deserts"  as 
the  overriding  philosophy  justifying  the  imposition  of  criminal 
sanctions.  This  philosophy  requires  that  the  nature  and  severity  of 
the  sanction  imposed  be  deserved  on  the  basis  of  the  offense  com- 
mitted and  certain  limited  mitigating  and  aggravating  factors  relat- 
ing to  the  offense  and  the  offender.  This  seeks  to  avoid  the 
injustice  that  results  from  utilizing  the  other  traditional  purposes 
of  punishment. 

The  use  of  rehabilitation  as  a  relevant  factor  in  sentencing  has 
been  accused  of  causing  substantial  disparity  in  sentencing: 
II)f  rehabilitation  is  the  goal,  and  persons  differ  in  their  capacity  to  be 
rehabilitated,  then  two  persons  who  have  committed  precisely  the  same 
crime  under  precisely  the  same  circumstances  might  receive  very  dtfifer- 
«nt  sentences,  thereby  violating  the  offenders*  and  our  sense  of  jus- 
tice. .  .  .  Rigorously  applied  on  the  basis  of  existing  evidence  about  what 


^  For  arguments  and  proposals  for  change  reflecting  the  pnmaiy  theoretical 
basis  for  the  philosophy  embodied  in  Article  3,  see  American  Friends  Serv- 
ice CoMMrrrEE,  Struggle  for  Justice  (1971)»  Citizens'  Inquiry  on  Parole 
AND  Criminal  Justice,  Prisons  Wfthout  Walls  (1975)?  D.  Fogel,  supra  note 
6;  M,  Frankel,  supra  note  6;  D.  Lipton,  R.  Martinson  tt  J.  Wilks,  The  Effec- 
tiveness OF  Correctional  Treatment  (1975);  N.  Morris,  supra  note  6; 
Twentieth  Century  Fund,  supra  note  6}  A.  von  Hirsch.  supra  note  6;  Hams, 
Disquisition  on  the  Need  for  a  New  Model  for  Criminal  Sanctioning  Systems, 
77  W  Va.  L.  Rev.  263  (1975)i  McGee,  A  New  Look  at  Sentencing  (pts.  1-2), 
Fed.  Probation,  June  1974,  at  3  and  Sept  1974,  at  3. 

45.  MSCA  at  90. 

46.  Id. 

47.  Id, 
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factors  are  associated  with  recidiNdsm,  this  theory  would  mean  that  if  two 
persons  together  rob  a  liquor  store,  the  one  who  is  a  young  black  male 
from  a  broken  family,  with  little  education  and  a  record  of  drug  abuse,  will 
be  kept  in  prison  indefinitely,  while  an  older  white  male  from  an  inUci 
family,  with  a  high  school  diploma  and  no  drug  experience,  will  be  re- 
leased almost  immediately.  Not  only  the  young  black  male,  but  most  fai^ 
minded  observers,  would  regard  that  outcome  as  profoundly  unjust*^ 

Recent  studies  have  also  called  into  question  the  effectiveness 
of  coerced  rehabilitation  programs.^^  Moreover,  the  rigidly  struc- 
tured environment  of  a  prison  does  not  provide  a  suitable  educa- 
tional experience  for  learning  how  to  exist  in  a  free  society .^o  And 
even  if  rehabilitation  worked,  the  justification  for  extending  a  sen- 
tence for  rehabilitative  purposes,  beyond  what  was  "deserved"  for 
the  offense  committed,  breaks  the  tie  between  offense  and  sanc- 
tion, thus  removing  the  offense  as  the  justification  for  intervention 
into  the  life  of  the  offender.  The  full  implication  of  governmental 
intervention  into  the  lives  of  its  citizens  unrelated  to  commission 
of  a  criminal  offense  runs  counter  to  the  traditional  and  related  val- 
ues of  individual  freedom  and  limited  governmental  power. 

The  abandonment  of  rehabilitation  as  a  factor  in  determining 
the  nature  or  length  of  a  sentence  does  not  abandon  rehabilitation 
as  a  goal  of  the  correctional  system.  Rather,  within  the  just* 
deserts  sentence  imposed,  the  Act  requires  that  offenders  be  pro- 
vided with  programs  and  services  to  better  themselves  Thus, 
the  Act  permits  offenders  to  choose  whether  and  in  what  programs 
they  will  participate. 

Another  traditional  goal  of  punishment  has  been  to  restrain  or 
mcapacitate  those  offenders  predicted  as  likely  to  commit  future 
crimes.  This  goal  has  been  implemented  for  the  most  part  through 
the  parole  system  in  which  the  parole  board  is  authorized  to  re- 
lease offenders  from  confinement  when  they  are  no  longer  danger* 
ous  or  have  been  rehabiUtated.  In  addition  many  systems  provide 
enhanced  sentences  for  those  predicted  to  be  dangerous.  Al- 
though the  theory  of  the  system  is  plausible,  in  practice  attempts 
to  predict  dangerousness  have  not  been  successful.  The 
knowledge  necessary  to  predict  who  will  commit  future  crimes  is 
undeveloped.  As  Professor  von  Hirsch  noted:  "With  a  predictive 
instrument  of  so  Uttle  discernment  and  a  target  population  so 
small,  the  forecaster  vvrill  be  able  to  spot  a  significant  percentage  ol 
the  actual  violators  only  if  a  large  number  of  false  positives  xs  also 
included:'^^  This  results  in  the  unnecessary  confinement  of  many 

48.  J.  Wilson,  Thinkino  About  Crime  171  (1975). 

49         D.LiiWN,R  Martinson  tJ.WiLKS,«ipra  note  44. 

50.  See  T>.  Glaser,  The  Eftectiveness  or  a  Prison  and  Parole  System  (iwj. 

51.  See  text  accompanying  notes  75-76, 106  infra. 

SZ  A.  VON  Hirsch,  supra  note  6,  at  22  (emphatis  in  ongmal). 
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offenders  in  order  to  isolate  a  few  who  are  dangerous.  The  unrelia- 
bility of  our  methods  of  prediction  and  the  tendency  to  greatly 
overpredict  likely  recidivism  suggests  that  predictive  restraint 
should  not  be  used  to  determine  the  nature  or  severity  of  the  sanc- 
tion imposed. 

Within  the'limitations  of  the  deserved  punishment,  deterrence 
of  others  is  an  appropriate  goal  to  pursue.  The  present  system 
largely  relies  for  deterrent  effect  on  the  existence  of  an  undifferen- 
tiated criminal  sanction*  Our  knowledge  and  ability  to  fine  tune 
the  sentencing  system  for  deterrence  purposes  is  not  well  devel- 
oped.53  In  part,  this  results  from  the  individualized  treatment 
model  which  prevents  any  informed  knowledge  of  criminal  sanc- 
tions frorn  being  imparted  to  the  public.  The  deterrence  impact  of 
a  legislative  increase  in  a  sentence  for  a  particular  offense  is 
largely  muted  by  the  discretionary  sentencing  practices  of  courts 
and  parole  boards. 

Discretionary  release  systems  like  parole  also  have  counter- 
productive effects  on  the  lives  and  attitudes  of  offenders.  Persons 
subject  to  a  parole  board's  discretion  inevitably  participate  in  a 
"con  game"  to  convince  the  board  they  are  ready  for  release.  In 
addition,  the  uncertain  nature  of  the  sentence  prohibits  careful 
planning  for  release.  Perhaps  more  important,  however,  the  parole 
system  intensifies  disparity  in  sentences.  This,  in  turn,  creates 
tension  and  hostility  within  correctional  institutions  and  thus 
makes  actual  rehabilitation  more  difficult. 

Perhaps  the  major  indictment  of  the  current  system  is  that  it 
has  lost  public  confidence.  The  sentencing  system  purports  to  do 
more  than  it  can  deliver— it  claims  to  rehabilitate,  isolate,  and  de- 
ter and  thus  attracts  the  blame  for  publicized  crimes  by  ex-offend- 
ers and  for  the  perceived  increase  in  crime  generally.  The 
provisions  of  Article  3  attempt  to  speak  to  the  concerns  expressed 
with  current  sentencing  provisions.^  They  are  directed  by  the 


53.  F.  ZiMRiNG  &  G.  Hawkins,  Deterrence  (1973). 

54  The  acceptance  of  the  need  for  basic  systematic  change  in  cnminal  sentenc- 
ing is  reflected  in  current  legislative  responses.  Indiana  and  Maine  have 
enacted  flat  sentencing  systems  by  ehminating  parole  in  most  instances.  Ind. 
Code  Ann.  §§  35-50-2-4  to  -7  (Bums  1977);  Me.  Rev.  Stat.  Ann.  tit.  17-A.. 
§§  1253,  1254.  California  has  both  enacted  a  presumptive  sentencing  system 
and  abolished  discretionary  release.  Cal.  Penal  Code  §§  1170  to  1170.6  (West 
Supp  1979).  The  Federal  Parole  Commission  and  Reorganization  Act  of  1976, 
18  U.S.C.  §§  4201-4218  (1976),  made  mandatory  an  earlier  administrative  deci- 
sion to  establish  presumptive  parole  dates  for  federal  prisoners.  Further, 
state  legislatures  are  considering  various  forms  of  presumptive  and  flat  sen- 
tencing proposals  in,  among  others,  MinnesoU,  Dlinois,  Ohio,  Alaska  and 
New  Jersey.  In  addition  to  such  legislative  responses,  several  courts  are  ex- 
perimenting with  sentencing  guidelines.  See  L.  WiuuNS,  J.  Kress,  D.  Gotf- 
fredson,  J.  Calpin  &  A.  Gelman.  Sentencing  Guidelines:  Structuring 
Judicial  Discretion  (1976). 
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overriding  attempt  to  reduce  injustice  and  to  implement  a  modest, 
attainable  system  of  sentencing  criminal  offenders  55 

i.   Overmew  of  Article  3 

Part  1  of  Article  3  establishes  the  general  framework  for 
sentencing.  The  purposes  and  principles  of  sentencing  are 
articulated  in  sections  3-1015«  and  3-10257  of  the  Act.  Section 

55  This  goal  is  aiso  reflected  in  the  modiJfied  flat  sentencing  plan  approved  by  the 
ABA  Joint  Committee  on  the  Legal  SUtus  of  Prisoners.  ABA  JoiKr  Comm^ 
supra  note  16,  §  9.1. 

56.  MSCA53-101  iPurposei]. 

The  purposes  of  the  Article  are  to:  ...  , 

(1)  punish  a  criminal  defendant  by  assuring  the  imposition  of  a 
sentence  he  deserves  in  relation  to  the  seriousness  of  his  offense? 

(2)  assure  the  fair  treatment  of  all  defendants  by  eUminating  un- 
justified disparity  in  sentences,  providing  fair  waoiing  of  the  nature 
of  the  sentence  to  be  imposed,  and  establishing  fair  procedures  for 
the  imposition  of  sentences?  and 

(3)  prevent  crime  and  promote  respect  for  law^  by, 

(i)  providing  an  effective  deterrent  to  others  Ukely  to 
commit  similar  offenses;  *    .  •  • 

(ii)  restraining  defendants  vsdth  a  long  history  of  criminal 

conduct;  and  .  ^,  , 

(iii)  promoting  correctional  programs  that  eUcit  the  volun- 
tary cooperation  and  participation  of  offenders. 

57.  MSG  A  §  3-102  (Principles  of  Sentencing}.  .  , 

To  implement  the  purposes  of  this  Article  the  following  principles 

The  sentence  imposed  should  be  no  greater  than  that  de- 
served for  the  offense  committed. 

(2)  Inequalities  in  sentences  that  are  unrelated  to  a  purpose  or 
this  Article  should  be  avoided.         ,  ^        ,     ^  ^^oc..«* 

(3)  The  sentence  imposed  should  be  the  least  severe  measure 
necessary  to  achieve  the  purpose  for  which  the  sentence  is  imposed 

(4)  Sentences  not  involving  confinement  should  be  preferred 

""^"''(i)  confinement  is  necessary  to  protect  society  by 
restraining  a  defendant  who  has  a  long  history  of  criminal  conduct; 

(ii)  confinement  is  necessary  to  avoid  depreciating  the 
seriousness  of  the  offense  or  justly  to  punish  the  defendant; 

(iii)  confinement  is  particularly  suited  to  provide  an  effecUve 
deterrent  to  others  likely  to  conunit  similar  offenses; 

(iv)  measures  less  restrictive  than  confinement  nave  ire- 
quenUy  or  recently  been  appUed  unsuccessfully  to  the  defendant?  or 

(V)   the  purposes  of  this  ArUcle  would  be  fulfilled  only  by  a 
sentence  involving  confinement 

(5)  The  potenUal  or  Uck  of  potential  for  the  rehabiUUtion  or 
treatment  of  the  defendant  should  not  be  considered  in  aeterminmg 
the  sentence  altemaUve  or  length  of  term  to  be  imposed,  but  the 
lenijth  of  a  term  of  community  supervision  may  reflect  the  lengtn  oi  a 
treatment  or  rehabiliUUon  program  in  which  participation  is  a  condi' 
tion  of  the  sentence.  ,  .        u  « 

(6)  The  prediction  of  the  potential  for  future  cnminauty  oy  a 
particular  defendant,  unless  based  on  prior  criminal  conduct  or  acts 
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3.1035«  describes  the  sentencing  alternatives,  and  the  maximum 
possible  sentences  for  categories  of  offenses  are  established  in 
Section  3-104. 

A  Sentencing  Commission  is  created^Q  to  develop  sentencing 
guidelines.60  Once  created,  these  guidelines  will  provide  the  pre- 
sumptively appropriate  sentence  to  be  imposed  in  each  case  based 
on  statutorily  authorized  factors  relating  to  the  offender  and  the 
severity  of  the  offense  The  guidelines  will  indicate  the  appropri- 
ate  type  of  sentence,  i.e.,  fine,  community  supervision,  periodic 
confinement,  continuous  confinement,  as  well  as  the  length  or 
magnitude  of  the  sentence  to  be  imposed.^z 

Part  2  of  the  Article  establishes  the  procedures  for  imposing 
sentences.  A  presentence  report  is  required  in  all  felony  cases,63 
but  the  court  may  order  a  shortened  report  where  there  are  no  con- 


designated  as  a  crime  under  the  law,  should  not  be  considered  in  de- 
termining his  sentence  alternative  or  the  length  of  term  to  be  im- 
posed. 

58.  MSCA§  3-103  (Sentencing  Alternatives). 

(a)  A  person  convicted  of  a  felony  or  a  misdemeanor  in  this 
State  must  be  sentenced  in  accordance  with  this  Act. 

(b)  The  following  sentencing  alternatives  are  authorized: 

(1)  payment  of  a  fine  either  alone  or  in  addition  to  any  other 
sentence  authorized  by  this  subsection; 

(2)  service  of  a  term  of  community  supervision; 

(3)  service  of  a  split  sentence  of  confinement  followed  by  a 
term  of  community  supervision; 

(4)  service  of  a  term  of  periodic  confinement; 

(5)  service  of  a  term  of  continuous  confinement; 

(6)  making  restitution  alone  or  in  addition  to  any  other  sen- 
tence authorized  by  this  subsection. 

(c)  This  Article  does  not  deprive  a  court  of  any  authority  con- 
ferred by  law  to  decree  a  forfeiture  of  property,  suspend  or  cancel  a 
license,  remove  a  person  from  ofnce,  or  impose  costs  and  other  mone- 
tary obligations  if  specifically  authorized  by  law. 

((d)  This  Article  does  not  prevent  a  court  from  imposing  a  sen- 
tence of  death  specifically  authorized  by  law.) 
59  MSCA  §3-110  (Sentencing  Commissionj  Creation).  Lx)cating  in  an  adminis- 
trative agency  the  obligation  to  develop  presumptive  sentences  provides 
greater  fiexibility  in  the  development  and  modification  of  sentences  and  as- 
sures continuing  examination  of  sentencing  practices. 
60.  MSCA  §  3-112  (Duties  of  Sentencing  Commission). 

MSCA  §3-115  (Sentencing  Guideline,  Requirements).  The  guidelines  must 
be  consistent  with  the  purposes  (MSCA  §  3-101)  and  principles  (MSCA  §  3- 
102)  of  sentencing. 

62  MSCA  §§3-113  (Sentencing  Guidelines.  Non-Monetary  Sentencing  Alterna- 
tives) and  5-114  (Monetary  and  Non-Monetao'  Conditions  of  Sentencing 
Guidelines). 

MSCA  §  3-203  (Presentence  Investigation  and  Report).  The  court  may  order 
preparation  of  a  presentence  report  in  misdemeanor  cases  and.  with  the  de- 
fendants agreement,  a  presentence  investigation  may  begin  before  adjudica- 
tion of  guilt.  The  report  includes  any  victim*s  statement  with  respect  to 
sentencing. 

ERIC  749 


6] 


63 


770 


944  NEBRASKA  LAW  REVIEW  [Vol.  58:925 

tested  issues  of  mitigation  or  aggravation.^^  A  sentencing  hearing 
IS  required.65  The  sentencing  court  is  obligated  to  impose  the 
guidehne  sentence  unless  it  finds  that  some  other  sentence  would 
better  serve  the  purposes  and  principles  of  sentencing.^e  If  the 
court  departs  from  the  guidelines  it  must  also  enter  on  the  record 
its  reasons  for  so  departing.e^  Finally,  appellate  review  of 
sentences  is  authorized.^s 

Parts  3  through  6  of  the  Article  provide  statutory  detail  for  the 
various  types  of  sentences  authorized  by  the  Act.  Part  3  in^Dle- 
ments  sentences  to  community  supervision.  The  Act  uses  the 
term  "community  supervision"  as  a  substitute  for  what  has  tradi- 
tionally been  called  'probation"  and  which  refers  to  supervision  in 
the  community  under  conditions  imposed  by  the  court.  Part  4  re- 
lates to  fines. 

Part  5  provides  for  the  elements  of  a  sentence  to  confinement 
Three  sentences  involving  confinement  are  authorized:  split 
sentences,  periodic  confinement,  and  continuous  confinement. 
Split  sentences  involve  confinement  for  not  more  than  180  days  fol- 
lowed by  a  term  of  community  supervision.69  Penodic  confine- 
ment involves  confinement  only  during  specified  days  or  parts  of 
days  and  supervision  in  the  community  at  other  times.^o  a  sen- 
tence for  continuous  confinement  requires  the  offender  to  serve 
his  entire  sentence  in  a  facility.  There  is  no  parole  or  other  discre- 
tionary release,  but  each  offender  earns  one  day  of  good  time  for 
each  day  he  serves  in  confinement  without  violating  prison  rules." 
Good  time  credits  are  awarded  neither  for  program  participation 
nor  on  the  basis  of  official  judgments  regarding  rehabilitative  pro- 
gress; their  forfeiture  may  be  assessed  as  punishment  in  a  discipU- 
nary  proceeding.^z  No  supervision  is  provided  after  release  from 

G4   MSCA  §  3-204  [Requirements  of  Presentence  Reports]. 
65.  MSCA  §  3-206  (Sentencing  Heanng].  The  victim  is  afforded  the  opportunity 
to  be  heard  at  the  hearing.  *  * 

66  MSCA  §3-207  llmposiUon  of  Sentence].  The  requirement  that  the  court 
'  show  a  sentence  that  deviates  from  the  guidelines  is         not  just  appropn- 

ate,  places  a  subsUnUal  burden  on  the  sentencing  judge  if  he  does  not  im- 
pose the  guideline  sentence. 

67  Id  An  articulation  of  reasons  makes  appellate  review  more  practical. 

68  MSCA  §3-208  (Appellate  Review  of  Sentences].  Appellate  review  may  be 
sought  by,either  the  defendant  or  prosecutor  and  the  appellate  court  may 
increase  as  well  as  reduce  the  sentence  imposed.  ^  ».  ^ 

69  MSCA  5  3-503  (Split  Sentence].  SpUt  sentences  are  subject  to  good  Ume  re- 
ductions.  /d.  }  3-501(0.  Thus,  the  ISO-day  maximum  reflects  a  DO-day  maxi- 
mum  of  **r«ar*  time.  Id.  §  3-50l(b). 

70.  MSCA  §3-504  (Periodic  Confinement,  Effect].  „  ^  i 

71   MSCA  §  3-501  (Sentences  to  Confinement,  Good  Time  ReducUons]. 
72.  MSCA  §  4-502  (Pumshments  for  DiscipUnary  Infractions].  Good  time reduc- 
Uons  of  the  sentence  imposed  are  common  in  sututory  schemes, 
Rev.  Stat.  §  83-1.107  (Reissue  1976).  In  many  jurisdictions  good  time  is  auto- 

7oU 


ERIC 


771 


1979J  MODEL  SENTENCING  AND  CORRECTIONS  ACT  945 

confinement,  but  the  department  is  authorized  to  provide  services 
and  assistance  to  released  offenders  on  a  voluntary  basis  and  to 
make  funds  available  to  them  conditioned  on  their  participation  in 
post-release  programs.''^  Part  6  authorizes  the  grant  of  restitution 
to  victims. 

C.  Treatment  of  Offenders  and  Judicial  Oversight— Article  4 

Article  4  of  the  Model  Act  for  the  most  part  governs  the  treat- 
ment of  those  persons  convicted  of  and  sentenced  for  criminal  con- 
duct. It  describes  a  system  that  protects  the  interests  of  confined 
persons,  one  in  which  such  individuals  are  allowed  to  learn  to  ac- 
cept the  responsibilities  of  life  in  free  society  by  being  subjected  to 
the  same  system  of  incentives  and  burdens  experienced  by  free 
citizens.  The  article  is  built  upon  the  basic  premise  that  persons  in 
the  custody  of  the  department  have  the  right  to  be  treated  fairly. 
In  part,  support  for  the  premise  is  philosophical— that  the  great- 
ness of  a  society  can  be  measured  by  the  way  it  treats  criminal 
offenders.  In  part,  support  for  the  premise  is  utilitarian — that  fair 
treatment  is  a  prerequisite  for  rehabilitation.  In  part,  support  for 
the  premise  is  legal— that  offenders  are  entitled  under  the  Consti- 
tution to  basic  elements  of  fair  treatment.  Finally,  in  part,  support 
for  the  premise  is  traditional — that  governmental  power  should  al- 
ways be  restrained,  not  necessarily  because  of  proven  abuse  but 
because  of  the  potential  for  abuse. 

The  withdrawal  of  liberty  inherent  in  imprisonment  or  other 
less  intrusive  criminal  sanctions  is  punishment.  The  provisions  of 
the  Model  Act,  particularly  those  of  Article  4,  reflect  a  refusal  to 
add  to  the  magnitude  of  that  punishment  by  creating  or  maintain- 
ing harsh  or  insensitive  correctional  facilities  or  programs.'''* 
Rather,  the  Act  creates  a  correctional  environment  approximating 
We  outside  the  prison,  with  confined  persons  treated  with  dignity 
and  as  functioning  adults  capable  of  making  and  accepting  respon- 
sibility for  their  own  decisions.  Reducing  the  pervasiveness  of  ad- 
ministrative control  over  the  Uves  of  confined  persons  is  not  wholly 


matically  credited  and  may  be  forfeited  only  upon  the  commission  of  a  disci- 
plinary infraction.  Id,  Under  the  Model  Act  good  time  forfeiture  may  be 
imposed  only  if  the  disciplinary  infraction  is  a  felony  or  seriously  jeopardizes 
safety  or  the  confined  person  is  a  frequent  rule  violator.  MSCA  §  4-502.  Gen- 
erally a  forfeiture  of  90  days  good  time  is  the  maximum  that  may  be  imposed 
for  any  one  disciplinary  infraction.  Id. 

73  MSCA  {§3-507  IPre-release  and  Post-release  Programs|j  3-508  (Release  of 
Confined  Persons);  and  3-509  (Released  Offender  Loan  Fund). 

H  See  generally  ABA  Joint  Comm.,  supra  note  16j  S.  Kranz,  R  Bell.  J.  Brant  & 
M.  Macruder,  Model  Rules  and  Regulations  on  Prisoners*  Rights  and 
Responsibiuties  14  (1973)  (hereinafter  cited  as  Model  RULESJi  NAC,  supra 
note  3.  at  17-21. 
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an  act  of  mercyj  it  is  also  a  calculated  act  of  self-protection  that 
may  be  the  most  reasonable  and  efficient  means  to  decrease 
recidivismjs  since: 

|v|irtually  all  prisoners  will  some  day  be  released  to  a  society  in  which 
they  will  daily  be  required  to  make  choices  and  exercise  self-restraint 
If  our  institutions  of  confinement  do  not  replace  self-restraint  for  com* 
pelled  restraint,  and  encourage  choice  rather  than  rote  obedience,  re- 
leased prisoners  will  continue  to  be  unable  to  deal  with  the  **reaP'  worldJ^ 

Article  4  represents  a  detailed  codification  of  those  interests  of 
confined  persons  which  ought  to  be  protected  At  the  same  time 
these  "protected  interests"  are  balanced  against  the  legitimate  in- 
terest of  the  public  in  assuring  that  the  correctional  system  is  ad- 
ministered in  an  orderly  fashion,  providing  adequate  security  and 
safety  to  the  public.  This  balancing  is  performed  in  two  ways. 
First,  a  general  provision  stipulates  the  extent  to  which  any  **pro- 
tected  interest"  of  a  confined  person  may  be  justifiably  limited 
Second,  the  details  of  each  protected  interest  are  specifically  es- 
tablished, as  reproduced  below: 

Section  4-102*^ 

(a)  Whenever  this  Act  specifically  provides  a  confined  person  with  a 
^•protected  interest,"  the  director  shall  take  appropriate  measures  to  pre- 
serve and  facilitate  the  full  realization  of  that  interest. 

(b)  The  director  may  suspend  or  limit  the  realization  of  a  protected 
interest  otherwise  provided  by  this  Act  during  an  emergency  in  a  facility 
or  part  of  a  facOity  if  the  director  finds  that  unusual  conditions  exist  in  a 
facility  that  imminently  jeopardize  the  safety  of  the  public  or  the  security 
or  safety  within  a  facility  and  that  extreme  measures  are  necessaty.  The 
director  shall  rescind  the  suspension  as  soon  as  the  emergency  is  over 
and.  within  30  days  after  the  emergency  is  over,  submit  to  the  Governor  a 
wntte"  report  describing  the  nature  of  the  emergency  and  the  measures 
taken. 

(c)  Consistent  with  the  provisions  of  this  Part  that  specifically  re- 
quire or  prohibit  the  performance  of  an  act  by  the  director,  the  director 
may  adopt  measures  that: 

(1)  limit  the  full  realization  of  a  protected  interest  if  the  measures 
are  designed  to  protect  the  safety  of  the  public  or  the  security  or  safety 
within  a  facilityi  and 

(2)  regulate  the  time,  place,  and  manner  of  the  realization  of  a  pro- 
tected interest  if  the  measures  are  designed  to  assure  the  orderly  admims* 
tration  of  a  facility. 

(d)  Whenever  the  director  adopts  measures  pursuant  to  subsection 
(c),  they  must  be: 

(1)  designed  to  create  no  greater  restriction  on  the  protected  inter- 
est than  reasonably  necessary  to  accomplish  the  purpose  for  which  they 
were  adopted^  and 

(2)  adopted  in  accordance  vwth  the  procedures  established  for  the 
adoption  of  rules. 


75.  E.g.,  ABA  Joint  Comm.,  supra  note  16,  it  417-20. 

76.  /rf.  at  418-19. 

77.  MSCA  §  4-102  (Protected  Interests,  General  Provisions). 
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Subsection  (a)  of  the  section  establishes  an  obligation  on  the 
Director  of  Corrections  to  take  affirmative  steps  to  assist  confined 
persons  to  realize  their  protected  interests.  This  reflects  a  recogni- 
uon  of  the  realities  of  prison  life,  where  all  coiitrol  initially  rests 
with  the  administration.  Subsection  (b)  authorizes  the  suspen- 
sion of  protected  interests  during  an  emergency.  Subsection  (c) 
provides  the  major  balancing  of  interests.  Protected  interests,  spe- 
cifically delineated  in  later  sections  of  Article  4,  can  be  limited  if 
necessary  "to  protect* the  safety  of  the  public  or  the  security  or 
safety  within  a  facility"— a  phrase  used  throughout  the  Act.  The 
interest  in  orderly  administration  of  a  facility  is  not  as  imperative 
as  security  and  safety  and  thus  does  not  serve  to  justify  limiting 
realization  of  protected  interests  except  as  to  time,  place  and  man- 
ner. The  director's  authority  under  this  subsection  is  further  cir- 
cumscribed by  specific  directives  and  prohibitions  contained  in 
those  sections  establishing  the  protected  interests. 

Underlying  the  delineation  of  protected  interests  of  confined 
persons  is  the  philosophy  adopted  in  several  cases  that  "[a]  pris- 
oner retains  all  the  rights  of  an  ordinary  citizen  except  those  ex- 
pressly, or  by  necessary  implication,  taken  from  him  by  law.*''?^ 
The  Special  Committee  recognized,  on  the  other  hand,  that  facility 
administrators  must  retain  some  discretion,  particularly  regarding 
matters  of  detail  that  do  not  raise  significant  issues  of  fair  treat- 


78  Coffin  V.  Reichard.  143  F.2d  443,  445  (6th  Cir.  1944)  (per  curiam).  Accord, 
Morales  v.  Schmidt,  340  F.  Supp.  544, 553-54  (W.D.  Wis.  1972).  See  Cau  Penal 
Code  §  2601  (West  Supp.  1979). 

To  the  extent  the  test  described  in  the  Model  Act  imposes  the  burden  on 
correctional  officials  to  justify  th^ir  acts  or  regulations  it  has  been  rejected  as 
a  constitutional  requirement  by  the  United  States  Supreme  Court  in  a  case 
involving  pretrial  detainees.  Bell  v.  Wolfish,  99  S.  Ct.  1861  (1979),  rev'g.  Wolf- 
ish V.  Levi,  573  F.2d  118  (2d  Cir.  1978),  rev'g  in  part.  United  SUtes  ex  rel  Wolf- 
ish V  Levi,  439  F.  Supp.  114  (S.D.N.Y.  1977).  Both  the  district  court  and  the 
Second  Circtit  had  adopted  a  test,  similar  to  that  of  the  Model  Act,  that  re- 
quired a  showing  that  deprivations  imposed  on  pretrial  detainees  were  justi- 
fied by  "compelling  necessiUes  of  jail  administration."  573  F.2d  at  124 
(quoting  Rhem  v.  Malcolm,  507  F.2d  333,  336  (2d  Cir.  1974)).  The  Supreme 
Court  adopted  instead  a  requirement  that  the  offender  show  by  subsUnUal 
evidence  that  the  challenged  administrative  practice  was  excessive  or  arbi- 
trary. 

Wolfish  was  decided  after  adoption  of  the  Model  Act.  However,  as  with 
other  provisions  in  the  Act,  the  National  Conference  of  Commissioners  on 
Uniform  State  Laws  viewed  constitutional  requirements  as  minima  and  not 
necessarily  as  limiting  the  legislative  pcrogativc  to  direct  the  extent  to  which 
a  correctional  system  might  appropriately  concern  itself  with  administraUve 
fairness.  Cf.  Jones  v.  North  Carolina  Prisoners'  Labor  Union  Inc.,  433  U.S. 
119»  136-37  (1977)  (Burger,  CJ.,  concurring)  (federal  courts  should  not  second 
guess  the  decisions  of  legislators  and  prison  officials.  Instead,  the  needed  re- 
forms must  come  from  those  with  the  most  experience  in  the  field,  Le.,  prison 
administrators). 
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ment.  Each  protected  interest  was  described  in  order  to:  (1)  as- 
sure minimum  standards  of  fair  treatment  for  offenders,  (2) 
facilitate  operation  of  facilities  in  a  way  that  would  afford  confined 
persons  protection  beyond  minimum  standards,  and  (3)  guard 
against  the  potential  of  administrative  abuse.  Each  articulation  of 
a  protected  interest  was  evaluated  by  asking  two  questions:  (1) 
does  it  provide  the  specificity  necessary  to  establish  clear  guide- 
hnes  for  operation?  and  (2)  does  it  allow  room  for  the  administrator 
to  take  account  of  other  legitimate  institutional  needs?  Of  course 
the  interests  of  security  and  safety  are  always  considered  para- 
mount institutional  needs  if  it  is  demonstrated  that  they  are  legiti- 
mately involved. 

The  most  significant  rights  specified  in  Article  4  are  those  re- 
flecting the  basic  needs  of  medical  care,''^  legal  assistance,^ 
healthy  and  safe  living  conditions,^^  and  those  relating  to  the  com- 
munications rights  of  confined  persons.^z  Medical  care  and  a  safe 
living  environment  are  fundamental  rights  of  the  human  conditionj 
their  specification  is  necessary  because  of  the  unfortunate  history 
of  many  of  our  correctional  institutions,  a  history  that  has  com- 
pelled courts  to  close  facilities  because  living  conditions  were 
found  to  be  cruel  and  unusual  punishment  under  the  eighth 
amendment.83  The  communication  rights,  as  exemplified  in  mail 
and  visitation  rights,  permit  a  confined  person  to  keep  in  touch 
with  the  outside  world.  This  is  important  because  it  leads  to  the 
confined  person's  better  adjustment  to  prison  life  as  well  as  to  his 
better  readjustment  to  life  outside  Keeping  in  touch  and  thus 
maintaining  ties  with  the  outside  world  is  thought  to  be  an  ex- 
tremely important  factor  in  preventing  recidivism.^^  The  right  to 
legal  assistance  is  basic  to  assure  that  other  rights  specified  in  the 
act  are  protected, 

79.  MSCA  §4-105  (Medical  Care).  .    .  , 

80  MSCA  §  4-108  (Legal  Assistance).  Set  MSCA  §§  4-109  (ParUcipating  in  ttie 
Legal  Process)  and  4-110  (Access  to  Legal  Materials).  See  J^^^^jt^Jr^ 
Right  of  Prisoner  Access.  Does  Bounds  Have  Bounds?,  53  Ind.  L.J.  207  {im 
8L  MSCA  §§  4-104  (Physical  Secuniyj  and  4-106  (Right  to  Healthful  Environ- 
ment). See  MSCA  §  4-107  (Physical  exercise). 

82.  Commumcauon  nghts  include  confjnfjunication  by  whatever  manner-mm 
telephone,  face-to-face  through  visiUtion,  etc.,  as  well  as  the  ability  to  be  kepi 
appnsed  of  the  outside  world  through  books,  nfjagazines  and  television,  Stt 
--^CA  §§4-114  (CommunicaUons),  4-115  (VisiUtion),  4-123  (Lending Ubrary 
Reading  Matenal,  Radio  and  Television),  and  4-124  (FaciUty  News  Mediuml 

83.  See.  e.g.,  Puch  v.  Locke,  406  F.  Supp.  318  (MJD.  Ala.  1976).  See  also  note  21 

84.  -^sc^iATioN  OF  State  Correctional  Administrators,  Poucy 

( 1972)  J  Fox,  The  First  Amendment  Rights  of  Prisoners^  63  J.  Crim.  L.C.  k 
162.  173-74  (1972).  „         ^  ^^^^ 

85.  See,  e.g.,  N.  Holt  &  D.  Miller,  Explorations  in  Inmate— Family  Reutio^ 
SHIPS  (1972)|  N.  Morris,  supra  note  6. 
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A  careful  analysis  of  Section  4-114  (dealing  with  oral  and  writ- 
ten communications)  and  its  relationship  to  other  sections,  may 
help  clarify  the  way  in  which  a  balance  is  struck  between  the  exer- 
cise by  a  confined  person  of  a  right  specifically  afforded  him  under 
the  Act,  in  this  instance,  communications,  and  the  interests  of  se- 
curity, safety,  and  orderly  administration,  which  are  also  pre- 
served. 

Section  4-11486 

(a)  A  confined  person  has  a  protected  interest  in  communicating  pri- 
vately with  other  persons  by  means  of  oral  and  wntten  communicauon. 

(b)  The  director  shall: 

(1)  provide,  at  the  department's  expense,  to  each  confined  person 
a  reasonable  amount  of  stationary  and  writing  implements; 

(2)  promptly  transmit,  at  the  department's  expense, 

(i)  all  written  communications  from  a  confined  person  to 
his  attorney,  the  director,  the  correctional  mediator,  or  any  federal  or  state 
court  having  jurisdiction  over  a  legal  matter  in  which  he  is  involved* 

(ii)  a  reasonable  number  of  v/ritten  communications 
from  a  confined  person  to  the  Governor  and  members  of  the  (Legislature  |} 

(iii)  up  to  5  additional  one-ounce  written  communications 
per  week  from  the  confined  person  to  other  persons;  and 

(iv)  all  written  communications  delivered  to  the  facility 
and  addressed  to  the  confined  person;  and 

(3)  provide  confined  persons  with  access  to  telephones  and  permit 
a  confined  person  to  place  and  receive  emergency  telephone  calls  and 
those  to  or  from  his  attorney. 

(c)  The  director  may  not: 

(1)  limit  the  number  of  written  communications  that  may  be  sent 
by  a  confined  person  at  his  own  expense  or  received  by  him; 

(2)  limit  the  persons  with  whom  a  confined  person  exchanges 
written  communications  except  pursuant  to  section  4-li8;  or 

(3)  limit  to  less  than  2  the  number  of  3-minute  nonemergency  tele- 
phone calls  a  confined  person  may  place  weekly  at  his  own  e.:pense. 

(d)  Notwithstanding  subsection  (c),  if  a  confined  person  sends  more 
than  10  written  communications  per  week  beyond  those  sent  at  the  de- 
partment's expense  or  a  confined  person  receives  more  than  10  wntten 
communications  per  week  in  response  to  any  act  of  the  confined  person 
designed  to  result  in  a  large  number  of  written  correspondence,  the  direc- 
tor nriay  require  the  confined  person  to  pay  the  costs  of  processing  the  ad- 
ditional correspondjnce.^*^ 

Pursuant  to  this  section,  a  confined  person  is  entitled  to  at  least 
two  telephone  calls  weekly  and,  subject  to  specified  limitations, 
may  also  have  unlimited  correspondence  at  his  own  expense  with 
anyone  with  whom  he  chooses  to  communicate;  "approved"  corre- 
spondents lists  are,  therefore,  rejected  «s  The  coi5hied  person  is 


86.  MSCA  §4-114  (Communications). 

87.  Jd, 

88.  Several  authonties  recommend  providing  a  right  to  send  and  receive  letters 
from  or  to  any  person.  E.g.,  American  Correctional  Association  Commis- 
sion ON  Accreditation  Standards  for  Adult  Correctional  Institutions 
4305.  4341  (1977)  [hereinafter  cited  as  ACA  Std,],  ABA  Joint  Comm..  supra 
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also  assured  correspondence  at  public  expense  both  to  guarantee 
him  [(b)  (2)  (HI)  ]  some  access  to  the  outside  world^^  and  to  guar- 
antee  him  access  for  particularly  important  purposes^o  [(b)  (2)  (i) 
and  (a)  J.  The  thi  ust  of  the  section  is,  therefore,  far-reaching.  On 
the  other  hand,  the  specification  of  "reasonable''  as  to  the  amount 
of  stationery  to  be  provided^i  ( (b)  (1)  ]  and  as  to  written  communi- 
cations to  the  Governor  and  members  of  the  legislature^^  [(b)  (2) 
(11)1,  as  well  as  the  inclusion  of  subsection  (d)  in  its  entirety,  were 
thought  necessary  to  assure  orderly  administration  of  the  facility. 
These  provisions,  in  other  words,  permit  correctional  administra- 
tors to  protect  against  abuse  of  communication  rights  by  confined 
persons. 

Subsection  (d)  also  illustrates  another  approach  used  through- 
out the  act.  Under  current  practices  it  is  widely  perceived  that 
many  confined  persons  abuse  the  rights  accorded  them.  Providing 
legal  assistance  or  access  to  courts  will  result  in  frivolous  as  well 
as  meretorious  law  suits.  This  results  from  the  fact  that  the  exer- 
cise of  their  rights  often  costs  confined  persons  nothing  smce  their 
opportunity  for  alternative  activities  is  virtually  nonexistent.  As 
long  as  they  are  de  ..-ived  of  sources  of  income,  a  policy  of  direct 
monetary  charges  cu.iiparable  to  free  world  conditions  is  unsuita- 
ble Thus,  the  Model  Act  attempts  to  provide  to  each  confined  per- 
son a  reaUstic  opportunity  to  earn  money  in  order  to  duphcate.  to 
the  extent  possible,  real-world  conditions  within  facilities.  Con- 
fined persons  are  then  obligated  to  pay  for  the  exercise  of  interests 
that  go  beyond  those  minimum  standards  to  which  each  confined 
person  is  entiiled. 

The  section  also  provides^^  [(c)  (2)]  that  there  may  be  no  limi- 
tation on  the  persons  with  whom  a  confined  person  may  corre- 
spond except  pursuant  to  Section  4-118.  Section  4-118  permits  such 
hmitation  when  the  correspondant  knowingl>  violates  institutiona 
correspondence  rules  and  interceptions  of  communications  are  not 
feasible*^ 

note  16,  §  6.1;  Model  Rules,  supra  note  74,  at  46  (Rule  IC-l),  NAC,  supra 
3.  at  66^9  (Standard  2.17).  Several  departments  of  con-ections  have  ado^^^^^^ 
suchTpolicy.  E.g.,  III.  Ann.  Stat.  ch.  38  §  1003.7.2(d)  (Smith-Hurd  1973)|Ill 
Correc.  Ad  Reg.,  Adult  Div'n,  §  823  (1975). 
89  Several  departments  of  corrections  presently  provide  free  ma>linf  ;  ^9 .  wjn 
ual  for  iUaska  St  Adult  Corrections  Inst.  §  705  (1972)^  Ad  Plan  Manual.  NX 
Dw  of  Co^ctions  and  Parole  Standards  291.277  (1975),  Pennsylvania  Bu- 
reaii  of  Corrections  Ad  Directive  BC-ADM  803  (1972). 

90.  MSCA  §  ^114,  Comment 

91.  Id, 

92.  Id. 

93.  Id,  ^  J    .  1 

94.  MSCA  }  4-118  (Limiting  Visitors  and  Correspondents). 

(a)  The  director  may  issue  an  order  that 
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Another  example  of  the  attention  paid  to  the  safety  and  secur- 
ity factors  in  the  delineation  of  communication  interests  is  Section 
4-117  (Searches  and  Interception  of  Communications). 

Stcthn  4-117^ 

(a)  The  director  may  authorize  the  opening  and  search  for  contra- 
band or  prohibited  material  of  an  envelope,  package,  or  container  sent  to 
or  by  a  confined  person.  This  subsection  does  not  authorize  the  intercep- 
tion of  written  communications. 

(b)  The  director  may  permit  the  interception  of  communications: 

(1)  upon  reliable  information  that  a  particular  communication  may 
.eopardize  the  safety  of  the  public  or  security  or  safety  within  a  facility; 

(2)  in  pursuance  of  a  plan  formulited  by  the  chief  executive  officer 
of  each  facility  for  conducUng  random  intercepUon  of  communications  by 
or  to  confined  persons  which  plan  must  be  approved  by  the  director  as 
providing  the  least  intrusive  invasion  of  privacy  necessaiy  to  the  safety  of 
the  public  and  security  and  safety  within  a  facility?  or 

(3)  when  otherwise  authorized  by  law. 

(c)  Notwithstanding  subsection  (b),  a  communication  may  not  be  in- 
tercepted except  pursuant  to  a  court  order  or  unless  authorized  by  law  if 
the  communication  is  one  which  reasonably  should  be  anticipated  to  be: 

(1)  a  privileged  communication  between  a  confined  person  and  his 
attorney,  clergyman,  or  physician;  or 

(2)  between  a  confined  person  and  the  Governor,  Attorney-Gen- 


(1)  prevents  a  specific  person  from  communicating  with  a 
confined  person  if, 

(i)  the  person  seeking  to  communicate  with  a  confined 
person  knowingly  has  violated  the  rules  relating  to  communication 
with  confined  persons,  and 

(ii)  less  restrictive  measures,  such  as  intercepting  com- 
munications between  the  person  and  confined  persons,  are  not  feasi- 
ble. 

(2)  prevents  a  specific  person  from  entering  facilities  or  visit- 
ing coniined  persons  if, 

(i)  the  person  has  in  the  past  knowingly  violated  the 
rules  of  a  facility  relating  to  visiUtion?  or 

(ii)  the  director  has  reliable  information  that  if  admitted 
to  the  facility,  the  person  is  likely  to  advocate  unlawful  acts  or  rule 
violations  that  jeopardize  the  *afety  of  the  public  or  security  or 
safety  within  a  facility. 

(b)  A  person  against  whom  an  order  is  issued  is  entitled  to  a 
written  sUtement  of  the  basis  for  the  order,  an  opportunity  to  contest 
the  order  at  a  hearing  before  the  director  or  his  delegate,  and  judicial 
review. 


(c)  A  confined  person  affected  by  an  order  issued  pursuant  to 
this  section  must  be  informed  in  writing  of  the  order,  the  person 
against  whom  it  is  issued,  and  the  specific  reason  for  the  order. 

(d)  An  order  pursuant  to  this  section  may  not  continue  for  more 
than  180  days  without  further  evaluation. 

»  MSCA  14-117.  Searches  of  correspondence  Are  treated  sepai'ately  from 
searches  of  persons  and  physical  facilities.  For  provisions  governing  the  lat- 
ter, see  MSCA  §4-119  (Searches).  For  a  provision  requuing  notice  and  dis- 
closure of  all  searches,  see  MSCA  §  4-120  (Searches  and  Interceptions-,  Notice 
«nd  Disclosure]. 

».  MSCA  §  4-117  (Searches  and  Interceptions  of  Communications). 

o 
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eral,  members  of  the  (Legislature],  a  member  of  the  sUte  judiciary,  a 
member  of  the  advisory  committee,  or  a  member  of  the  sentencmg  com- 


mission. 


(d)  Whenever  the  director  is  authorized  by  this  Act  to  prevent  a  per- 
son from  communicating  with  a  confined  person,  the  director,  m  Ueu 
thereof,  may  authorize  communications  between  the  persons  to  be  inter- 
cepted if  both  parties  agree  to  the  interception. 

(e)  The  chief  executive  officer  shall  designate  specifically  employees 
authorized  to  intercept  communications. 

(f)  If  a  written  communication  is  intercepted,  it  thereafter  shall  be 
transmitted  promptly  to  iU  addressee  unless  to  do  so  would  jeopardize 
the  safety  of  the  public  or  the  security  or  safety  within  a  faciUty.  Only  that 
part  of  the  communication  which  jeopardizes  the  safety  of  the  public  or 
the  security  or  safety  within  the  facility  may  be  excised. 

(<f )  The  director  shall  maintain  a  record  of  each  interception  or  exci- 
sion of  a  communication  which  includes  the  date  of  its  occurrence,  the 
content  thereof,  the  person  authorizing  the  interception  or  excision  and 
the  factual  basis  for  his  doing  so,  and  the  name  of  the  confined  person 
involved.^ 

As  in  Section  4-114,  this  section  strikes  a  balance  between  insti- 
tutional security  and  the  confined  person's  interest  in  the  privacy 
of  his  communications-.'^  The  balance  struck  in  this  section  pro- 
tects communication  rights  beyond  a  constitutional  mmimum.* 
This  is,  of  course,  consistent  with  the  Act's  general  approach  to  the 
treatment  of  confined  persons,  i.e.,  to  restrict  the  exercise  of  their 
rights  and  responsibiUties  as  free  citizens  only  when  a  provable 
conflict  exists  between  the  exercise  of  these  rights  and  legitimate 
in-.titutional  interests.  Furthermore,  these  restrictions  are  author- 
ir.ed  only  to  the  extent  necessary  to  protect  legitimate  institutional 
interests. 

Recognition  and  acceptance  of  the  Act's  general  philosophy 
however,  did  not  always  guarantee  uniform  Committee  sentiment 
with  respect  to  the  embodiment  of  this  philosophy  m  specific  draft 
language.  Section  4-117,  for  example,  while  admittedly  descnbing 
a  standard  beyond  the  constitutional  minimum,  does  not  go  as  far 
as  several  authorities  recommend.  These  authonties  beheve  that  a 
confined  person  may  exercise  a  much  broader  nght  than  that  ai- 
forded  in  this  section  without  unduly  affecting  institutional  secur- 

98.'  See  Procunier  v.  Martinez,  416  U.S.  396,  413  (1974)  ("the  Umitf""""'^ 
Amendment  freedoms  (while  incarcerated]  must  be  no  Sweater  than  is  nece^ 
sary  or  essential  to  the  protection  of  the  particular  governmental  interest  ui 

99  5?r?2'Procunier  v.  Martinez,  416  U.S.  396  (1974),  Wolff  v.  McDonnell.  41« 
US  539  (1974)  (sUte  conceded  it  could  not  read  attorney  mail),  Denson^ 
United SUtes, 424 F2d 329  (10th  Cir.  1970)  (per curiam),  c«rt.  '^^•'''•^^"^j 
844  (1970),  Jones  v.  Wittenberg,  330  F.  Supp.  707  (N.D.  Ohio  1971),  afdsui 
noni,  Jones  v.  Metzger,  456  F2d  854  (6th  Cir.  1972). 
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ity  interests.loo  The  Special  Committee  was  aware  of  this  position 
and  discussed  the  particular  provisions  of  this  section  and  their 
relationship  to  the  Act's  general  philosophy.  There  was  doubt  ex- 
pressed as  to  whether  outgoing  communications  could  ever  suffi- 
ciently implicate  security  or  safety  within  the  facility.  There  was 
also  discussion  as  to  whether,  even  if  in  isolated  circumstances 
outgoing  communications  could  affect  security  and  safety,  inter- 
cepting these  outgoing  communications  represented  a  proper  bal- 
ance between  security  and  safety  interests  when  measured 
against:  (1)  the  invasion  of  privacy  inherent  in  intercepting  com- 
munications; (2)  the  potential  interference  with  the  benefits  de- 
rived by  society  and  confined  persons  when  confined  persons  keep 
in  touch  with  family  and  friends  in  the  free  community;  and  (3)  the 
administrative  costs  of  a  policy  of  intercepting  outgoing  communi- 
cations. 

An  achninistrative  decision  to  intercept  outgoing  communica- 
tions requires  the  commitment  of  employee  time  and  departmen- 
tal funds.  In  fact,  one  explanation  for  the  traditional  limit  by 
correctional  authorities  on  the  amount  of  prisoner  correspondence 
is  that  the  number  of  employee  hours  necessary  to  intercept  all 
communications  proved  too  expensive  unless  the  number  of  com- 
mumcations  were  limited.  The  Special  Committee  ultimately  de- 
cided that,  since  the  Model  Act  expressly  prohibits  limitations  on 
the  number  of  communications  (with  the  exception  of  the  situa- 
tion delineated  in  Section  4-114(d))  the  proper  balance  between 
security  needs  and  the  interests  of  privacy  would  best  be  left  to 
administrative  discretion. 

A  review  of  the  substantive  provisions  discussed  with  reference 
to  Section  4-114  demonstrates  a  common  approach  taken  through- 
out Article  4.  In  order  to  secure  the  fullest  exercise  of  rights  con- 
sistent with  security  and  safety,  the  provisions  are  drafted  to  grant 
the  right,  or  protected  interest,  in  broad  terms  (e.g.,  Section  4-114) 
and  then  to  specify  the  standard  by  which  a  restriction  of  the  right 
IS  authorized  (e.g.,  Section  4.118).ioi  This  approach  places  the  bur- 
den on  correctional  administrators  to  justify  restrictions  of  pro- 
tected interests  as  necessary  to  assure  security,  safety,  or  orderly 
admmistration.  It  also  requires  them  to  show  that  the  action  taken 
js  the  least  restrictive  of  the  protected  interest  involved.  Such  a 
burden  is  appropriately  placed  on  administrators  given  the  signifi- 
cance of  protected  interests  to  confined  persons,  the  potential  con- 

.  ACA  Sm.  supra  note  88,  at  4343^  ABA  Joint  Comm..  supra  note  16.  §  6.1; 
Model  Rules,  supra  note  74.  at  46-47  (Rule  IC-1  to  -2). 
m  This  approach  can  also  be  seen  within  each  secUon.  For  exrtTjple.  Section  4- 
I H  as  indicated,  grants  a  broad  right  of  communication  to  confined  persons. 
Yet  It  also  contains  internal  limiUtions  on  that  right. 
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stitutional  imperatives  underlying  many  of  the  interests  protected, 
and  the  access  of  correctional  authority  to  the  information  neces- 
sary to  prove  the  justification  for  restricting  protected  interests. 

The  structure  of  the  Act  facilitates  meaningful  judicial  review  of 
administrative  action  since  it  provides  an  articulated  standard  by 
which  a  court  may  evaluate  administrative  acts  and  decisions.  It 
permits  the  rule  of  law  to  enter  the  closed  door  of  the  facility  and 
assure  itself  that  a  fair  and  just  system  operates  therein.  Judicial 
review  was  provided  not  because  it  was  felt  that,  othenvise,  facul- 
ties would  be  administered  poorly,  evilly,  or  corruptly,  but  be- 
cause, as  was  said  in  a  related  context,  "to  exclude  any  particular 
police  activity  from  (judicial]  coverage  is  essentially  to  exclude  it 
from  judicial  control  and  from  the  command  of  reasonableness, 
whereas  to  include  it  is  to  do  no  more  than  say  that  it  must  be 
conducted  in  a  reasonable  manner."io2 

In  order  to  achieve  the  goal  of  making  prison  life  an  approxima- 
tion of  life  outside  the  walls,  confined  persons  should  be  involved 
in  decision-making  processes  concerning  them.  Thus,  the  Act  pro- 
vides a  voucher  program  designed  to  allow  confined  persons  to  as- 
sume responsibiUty  for  selecting  rehabilitative  or  educational 
programs  for  themselves."»3  it  estabUshes  grievance  committees 
consisting  of  equal  numbers  of  correctional  employees  and  per- 
sons in  the  custody  of  the  department.io<  it  also  protects  a  con- 
fined person's  right  to  refuse  to  participate  m  educational, 
rehabilitative,  recreational,  or  other  "treatment"  prcgrams.ios  The 
policy  choices  refiected  throughout  the  Act  are  to  provide  ample 
opportunities  for  confined-person  self-improvement  and  to  permit 
confined  persons  to  decide  for  themselves  in  what  programs,  if 
any  they 'vill  participate.  The  attempt  is  to  construct  monetary  or 
other  free  worid  incentives  for  participation  in  work  and  training 
rather  than  to  force  participation. This  poUcy  choice  is  by  no 
means  a  denigration  of  the  positive  benefits  of  participation  m 
work,  training,  or  other  rehabilitative  programs.  It  reflects,  rather, 
the  belief  that  forced  rehabilitation  creat6s  resentment  and  is 
rarely  productive  of  long-lasting  results.!"' 

102  Amsterdam,  Perspectives  on  the  Fourth  Amendment,  58  Minn.  L.  Rev.  349. 363- 
64  (1974). 

103  MSCA  §§  4-701  to  -706.  .    ,    „  „„„.i 

104  MSCA  54-302  (Griev.nce  Committees,  Creation].  Requinng  an  equU 
number  of  employees  and  confined  persons  prevents  participants  from 
merely  relying  on  power  voting.  These  committees  are  one  ^^^f^'^S^.Z 
ance  mechanism,  the  director  is  authorized  to  create  others.  MSCA  *^Ji 
to  -307. 

105.  MSCA  §4-126. 

106.  MSCA  §§4-801  to  .816. 

107.  E.g.,  D.  LiPTON,  R.  Mahtinson  &  J.  Wnjcs,  supra  note  44- 
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The  major  exception  to  this  approach  is  found  in  Section  4-808 
(Required  Work). 

Section 

(a)  A  confined  person  may  be  required  to  keep  his  own  living 
quarters  clean  and  orderly. 

(b)  A  confined  offender  may  be  required  to  perform  general  mainte- 
nance work  in  the  facility  and  assist  in  providing  other  services  essential 
to  the  administration  of  the  facility  such  as  food  and  laundry  service. 

(c)  A  confined  offender  may  be  required  to  work  in  a  business,  com- 
mercial, industrial,  or  agricultural  enterprise  operated  by  the  department. 

Gainful  employment,  of  course,  may  be  seen  as  a  benefit  to  a 
confined  person.  Thus  a  right  to  refuse  employment  would  be  con- 
sistent with  the  policy  choice  throughout  the  Act  that  permits  a 
confined  person  to  refuse  opportunities  that  benefit  him.  The  deci- 
sion to  require  confined  persons  to  work,  although  seemingly  in- 
consistent with  this  basic  policy,  reflects  a  decision  reached  by  the 
Special  Committee  after  much  debate.  The  section  was  retained 
for  two  reasons.  Some  committee  members  felt  that  the  benefits 
derived  from  employment  by  the  confined  offender  and  society 
may  outweigh  other  interests  and  others  felt  that  required  work 
can  be  expected  by  a  societyio^  otherwise  obligated  to  provide  con- 
fined persons  with  the  necessities  of  life. 

The  incentive  for  confined  persons  to  better  themselves 
through  gainful  employment  is  a  significant  underpinning  to  Arti- 
cle 4.  There  is  a  clear  relationship  between  recidivism  and  the  in- 
ability, upon  release,  to  find  and  retain  employment.^!® 
Developing  adequate  employment  skills  and  habits  upon  release  is 
a  major  priority  of  the  Model  Act  and  should  be  the  goal  of  any 
correctional  system." »  However,  in  a  1974  study  it  was  found  that 
only  four  percent  of  all  persons  confined  in  state  and  federal  facili- 
ties were  participants  in  a  work-release  program  while  only  eleven 
percent  worked  in  prison  industries.^^^  Moreover,  it  has  been 
noted  that  in  the  typical  prison  industry  shop  today  "idleness, 
make-believe  work,  short  work  shifts,  work  interruptions, 
overmanned  shops,  and  obsolete  industrial  methods,  material  and 
equipment  do  not  enhance  the  job  acquisition  prospects  of  ex-in- 
mate workers.'*!  »3  Part  8  of  Article  4,  Employment  and  Training  of 


108.  MSCA  §  4-808  (Required  Work). 

109.  See  Ericsson,  Labor-Market  Wages  for  Prisoners  2  (Dec.  1972). 

110  See  D.  Glaser,  supra  note  50,  at  311-61^  6  ECON,  Inc.,  Analysis  of  Prison 
Industries  and  Recommendations  for  Change,  Study  of  the  Economic 
AND  REHABiiJTATnnc  ASPECTS  OF  PRISON  INDUSTRY  (Sept.  24,  1976)  (hereinaf- 
ter cited  as  ECON,  Inc.) 

111  E,g»,  ABA  Joint  Comm.,  supra  note  16,  §§  44.1  to  .4,  and  Commentary. 

112  Levy,  Abrams  &  LaDow,  Final  Report  on  Vocational  Preparation  in  U.S.  Cor- 
rectional Institutions,  iii-iv  (U.S.  Dep't  of  Labor  1975). 

113.  6  ECON,  Inc.,  supra  note  110,  at  4,  See,  e.g.,  NAC,  supra  note  3,  at  583-B4 
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sonal,  and  political  rights ^24  and  may  not  be  discriminated  against 
in  seeking  employment,  professional  or  occupational  licenses,  or 
vocational  or  professional  training  unless  a  direct  relationship,  as 
defined  in  the  Act,  exists  between  the  underlying  offense  and  the 
job,  license,  or  educational  opportunity  soughtJ^s  Several  states 
now  prohibit  employment  discrimination  solely  on  the  basis  of  a 
criminal  record.i^e  And  several  authorities  urge  the  abolition  of  li- 
censing requirements  that  act  to  restrict  available  employment 


124.  MSCA  §  4.1001  (Rights  Retained]. 

125.  MSCA  §  4-1005  (Discrimination;  Direct  Relationship]. 

(a)  This  section  applies  only  to  acts  of  discnmination  directed  at 
persons  v/ho  have  been  convicted  of  an  offense  and  discharged  from 
their  sentence.  .  .   ,  , 

(b)  .  It  IS  unlawful  discrimination,  solely  by  reason  of  a  convic- 

(1)  for  an  employer  to  discharge,  refuse  to  hire,  or  otherwise 
to  discnminate  against  a  person  with  respect  to  the  compensation, 
terms,  conditions,  or  privileges  of  his  employment.  For  puiposes  of 
this  section,  "employer"  means  this  State  and  its  pohtical  subdivi- 
sions  and  a  private  individual  or  organization  (employing  15  or  more 
employees  for  each  working  day  in  each  of  20  or  more  calendar  weeks 
in  the  current  or  preceding  calendar  year]j ....  , 

(2)  for  a  trade,  vocational,  or  professional  school  to  suspend, 
expel,  refuse  to  admit,  or  otherwise  discriminate  against  a  person; 

(3)  for  a  labor  organization  or  other  organization  in  which 
membership  is  a  condition  of  employment  or  of  the  practice  of  an 
occupation  or  profession  to  exclude  or  to  expel  from  membership  or 
otherwise  to  discriminate  against  a  person;  or 

(4)  for  this  State  or  any  of  its  political  subdivisions  to  suspend 
or  refuse  to  issue  or  renew  a  license,  permit,  or  certificate  necessary 
to  practice  or  engage  in  an  occupation  or  profession.  . 

(c)  It  is  not  unlawful  discrimination  to  discnminate  against  a 
person  because  of  a  conviction  if  the  underlying  offense  directlv  re- 
fates  to  the  particular  occupation,  profession,  or  educational  en- 
deavor  involved.  In  making  the  determination  of  direct  relationship 
the  following  factors  must  be  considered:  ^  i  « 

(1)  whether  the  occupation,  profession,  or  educational  en- 
deavor provides  an  opportunity  for  the  commission  of  similar  of- 
fenseS' 

(2)  whether  the  circumstances  leading  to  the  offense  will  re- 

(3)  whether  the  person  has  committed  other  offenses  since 
conviction  or  his  conduct  since  conviction  makes  it  likely  that  he  will 
commit  other  offenses;  •  »  „  „  ...lo 

(4)  whether  the  person  seeks  to  esUbbsh  or  mainUin  a  reia- 
tionship  with  an  individual  or  organization  with  which  his  victim  is 
associated  or  was  associated  at  the  time  of  the  offense;  and 

(5)  the  time  elapsed  since  release.  . 

(d)  (The  Sute  Equal  Employment  Opportunity  Commission 
has  junsdiction  over  allegations  of  violations  of  this  section  in  a  like 
manner  with  its  jurisdiction  over  other  allegations  of  discnminatioaj 

126.  B.g..  Conn.  Gen.  Stat.  Ann.  §§4.61n  to  -^Ir  (West  Supp.  1979);  F^.  S^^^ 
Anw.  §  112.011  (West  Supp.  Pamphlet  1978);  Hawaii  Rev.  Stat.  §  378-2  (im 
Wash.  Rev.  Code  Ann.  §  9.96A.020  (West  1977). 
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choices  for  convicted  persons, ^2?  -phe  collateral  consequences  pro- 
visions round  out  the  Act's  employment  provisions  and  make  the 
goal  embodied  in  the  Act  more  realistic,  f.e.,  that  offenders  will  be 
discharged  from  sentences  with  attitude  and  skills  that  will  make 
recidivism  less  likely. 

/.   Overview  of  Article  4 

Part  1  contains  a  delineation  of  the  most  important  protected 
interests  that  are  retained  by  confined  persons.  They  mclude  basic 
needs  and  those  rights  mandated  by  courts  to  be  provided  to  con- 
fined persons.  They  extend  beyond  these  interests,  however,  to  in- 
clude free-citizen  rights  whose  extension  to  confined  persons  is 
consistent  with  safety  and  security.  By  creating  the  office  of  cor- 
rectional mediator.  Part  2  provides  one  method  to  relieve  tensions 
and  mediate  disputes  within  facilities.  Part  3  requires  the  adop- 
tion of  grievance  procedures,  another  method  to  relieve  tensions 
and  permit  a  dialogue  for  change — when  change  is  necessary — 
within  facilities.  Part  4  deals  with  the  assignment,  classification 
and  transfer  of  persons  in  the  custody  of  the  department.  Since 
these  decisions  have  a  substantial  impact  on  the  lives  of  confined 
persons,  this  part  describes  procedures  by  which  these  decisions 
must  be  made.  Part  5  deals  with  discipline  within  facilities.  It 
prescribes  a  code  of  presumptive  punishments  proportionate  to 
the  seriousness  of  the  disciplinary  infraction  and  thus  reflects,  for 
disciplinary  matters,  the  same  rationale  that  underlies  the  sen- 
tencing scheme  of  the  Act.  This  part  also  affords  procedural  pro- 
tections to  the  confined  person  charged  with  a  disciplinary 
infraction.  Part  6  deals  with  programs  putting  confined  persons  at 
risk.  It  reflects  the  belief  that  informed,  confined-person  consent  is 
possible  in  a  correctional  setting  that  eliminates  parole,  earned 
good  time,  and  coerced  rehabilitation,  and  that  provides  real  earn- 
ing capacity  to  confined  persons  so  that  they  have  sources  alterna- 
tive to  experimentation  by  which  to  obtain  funds.  Part  7  provides 
for  a  voucher  program.  The  program  is  intended  to  increase  the 
number  and  effectiveness  of  programs  offered  confined  persons 
and  to  encourage  confined  persons  to  take  full  advantage  of  such 
programs  by  permitting  them  to  choose  those  programs  in  which 
they  will  participate.  Part  8  provides  for  the  employment  of  con- 
fined persons  at  "real"  wages  and  in  a  realistic  work  environment. 
It  encourages  provision  of  a  full  panoply  of  employment  and  voca- 
tional training  opportunities  and,  in  moving  towards  a  goal  of  full 
employment  for  confined  persons,  permits  employment  of  con- 


127.  Eg.,  ABA  Joint  Comm.,  supra  note  16,  §§  10.1  to  .7,  and  Commentary,  NAC, 
supra  note  3,  at  592  93  (Standard  16.17  and  Commentaiy)^  President's 
Comm'n  on  Corrections,  supra  note  116,  at  90«91. 
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fined  persons  by  private  enterprise  and  payment  of  competitive 
wages.  Part  9  deals  wdth  compensation  for  work-related  offender 
injuries.  Part  10  deals  with  the  collateral  consequences  of  a  convic- 
tion. It  acts  to  restore  to  an  ex-offender  those  rights  abridged  by 
conviction  or  confinement  and  to  protect  him  from  employment 
discrimination  when  the  employment  he  seeks  is  not  directly  re- 
lated to  the  offense  for  which  he  was  convicted.  The  part  attempts 
to  effect  a  full  reintegration  of  the  ex-offender  into  the  free  commu- 
nity. 

D.    Interests  of  Victims — Article  5 

The  Special  Committee  initially  decided  to  include  victims' 
services  within  the  ambit  of  the  department  of  corrections  and  to 
encourage  victims  to  participate  in  the  sentencing  process.  Al- 
though victims  have  been  described  as  the  "real  'clients*  of  the 
criminal  justice  system  "^28  a  is  becoming  increasingly  apparent 
that  their  interests  have  been  largely  ignored  by  that  system.^29 
Under  the  Model  Act  the  offender,  once  he  is  placed  in  the  custody 
of  the  department  and  until  his  release,  is  provided  with,  among 
other  things,  educational  opportunities,  necessary  medical  care,  le- 
gal assistance,  job  training  and  even  a  paying  job;  after  release  he 
is  assisted  in  finding  gainful  employment.  Victims  of  crime,  as  a 
direct  consequence  of  the  crime,  often  need  similar  assistance  as 
well  as  counseling  services,  compensation  for  the  injury  suffered, 
assistance  in  claiming  personal  property  used  in  evidence,  info^ 
mation  about  the  criminal  trial  process  and  their  role  in  it  and,  per- 
haps most  importantly,  the  encouragement  to  participate  in  that 
process.130  Provisions  of  Article  5  of  the  Model  Sentencing  and 
Corrections  Act  were  drafted  in  the  attempt  to  include  victims  in 
the  sentencing  process  and  provide  some  assistance  to  them. 

Article  5  implements  a  statewide  commitment  to  victims  by 
fixing  centralized  responsibility  for  victims'  programs  in  the  de- 
partment of  corrections  while  at  the  same  time  providing  authority 
for  regional  implementation.  A  statewide  department  of  correc- 
tions, with  the  community  programs  and  facilities  mandated  by 
the  Model  Act,  is  well  suited  to  fulfill  the  victims'  needs.  It  is  al- 

128.  Commission  on  Victim  Witness  Assistance,  Nat'l  Dist.  Attorneys  Ass*n, 
A  Primer  for  Model  Victim  Witness  Assistance  Centers  (Undated), 

129.  iT.a,  Commission  on  Victim  Witness  Assistance,  Nat'l  Dist.  Attorneys 
Ass'N,  Heij>  for  Victims  and  Witnesses  (1976)  (hewinafter  cited  as  Help 
fOR  Victims  and  WiTNESSEsh  Marquette  UNiVERsmr  Center  for  Criminal 
Justice  and  Soclal  Poucy,  Victims  and  Wttnesses  (1976). 

130.  See  Jones,  A  Cost  Analysis  of  Federal  Victim  Compensation,  in  Sampu 
Surveys  of  the  Victims  of  Crime  189, 196-200  ( W.  Skogan  ed.  1976),  Help  for 
Victims  and  Wttnesses,  supra  note  129. 
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ready  equipped  to  provide  any  of  the  services  needed  by  victims 
because  it  is  providing  similar  service  to  offenders. 

It  could  be  argued  that  the  provisions  of  Article  5  and  other  sec- 
tions of  the  Act  designed  to  meet  victim  needs,  are  not  suffi- 
ciently inclusive.  The  limited  nature  of  the  provisions  is  evidenced 
by  their  primary  thrust  which  requires  the  department  to  refer  vic- 
tims to  services  rather  than  to  provide  the  services  within  the  de- 
partment. Nonetheless  the  Committee  decided  not  to  expand 
the  provisions,  particularly  in  areas  in  which  services  would  be 
provided  directly  by  the  department,  and  to  avoid  completely  the 
area  of  crime  victims'  reparations.  The  reason  behind  the  decision 
to  avoid  dealing  comprehensively  with  victims'  compensation  and 
services  was  twofold. 

First,  it  was  felt  that,  although  there  are  strong  policy  reasons  in 
favor  of  including  victims'  services  as  part  of  the  program  responsi- 
bility of  a  department  already  providing  similar  services  to  offend- 
ers, the  approach  was  novel  and  needed  experimentation  rather 
than  immediate  legislative  mandate.  This  was  believed  to  be  par- 
ticularly true  in  light  of  the  fact  that  comprehensive  services  would 
require  considerable  additional  state  funding. 

Second,  many  states  have  already  enacted,  or  are  in  the  process 
of  enacting^  victims'  compensation  statutes.  Too  extensive  an  in- 
tertwining of  victims'  compensation  with  the  Model  Sentencmg 
and  Corrections  Act  might  complicate  the  enactment  of  the  Model 
Act.  133  The  services  provided  at  present  in  the  Model  Act  can,  in 
other  words,  mesh  comfortably  with  almost  any  existing  state  vic- 
tims* compensation  scheme. 

The  decision  to  exclude  compensation  to  crime  victims  has, 
however,  led  to  5ome  unfortunate  distinctions  between  what  are 
properly  victims'  services  for  purposes  of  the  Model  Act  and  what 
are  aspects  of  victims'  compensation  and  thus  to  be  excluded  from 
this  Act  whether  or  not  presently  included  within  the  Uniform 
Crime  Victims  Reparations  Act.  This  decision,  for  epcample,  has 
prevented  a  complete  interlocking  of  the  sentencing  system,  which 
permits  victim  input,  and  the  duties  of  a  Crime  Victims  Repara- 
Uons  Board,  Thus,  although  it  may  have  been  advisable  to  chaise 
the  Board  with  an  obligation  to  seek  restitution  from  offenders  and 
to  provide  information  to  the  Sentencing  Commission,  there  was 


Eg .  MSCA  §§  3-205  (Disclosure  of  Presentence  Reports),  3-207  [Sentencmg 
Hearing),  and  3-602  (Modiflcition  or  Wiiver). 
132.  5«  MSCA  §  2-203(7). 

133  The  Act  does  include,  huivever  (Section  5,  Part  2>,  a  place  for  states  to  insert 
the  National  Conference  or  Commissioners  on  Uniform  State  Laws,  Uni- 
form Crime  Victims  Reparations  Act  (1973). 
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no  direct  way  to  accomplish  this  without  drafting  additional  provi- 
sions with  respect  to  crime  victims  reparations. 

In  providing  the  limited  provisions  of  Article  5  it  was  hoped  that 
states  would  use  thest  provisions  as  a  base  and  expand  their  vic- 
tims' services  as  they  gained  experience.  The  Special  Committee 
was  also  hopeful  that  states  might  provide  additional  services  to 
assist  victims.i3*  The  present  provisions,  then,  represent  a  founda- 
tion upon  which  to  develop  and  expand  victims'  services. 

IV.   THE  DRAFTING  PROCESS 

In  1974  the  Law  Enforcement  Assistance  Administration  pro- 
vided funds  to  the  National  Conference  of  Commissioners  on  Uni- 
form State  Laws  for  the  drafting  of  a  sentencing  and  corrections 
act  Pursuant  to  Conference  policy  two  committees  of  commis- 
sioners were  appointed  to  work  on  the  Act.  The  Special  Commit- 
tee to  Draft  the  Act'^e  had  primary  drafting  responsibility;  a  review 
committee  was  appointed  to  follow  and  comment  on  the  work  of 
the  Special  Committee."?  The  Special  Committee  met  a  total  of 
seventeen  times  from  its  first  meeting,  November  28  to  30, 1975,  to 
its  final  meeting.  March  31  to  April  2, 1978.  In  1976  and  agam  m  1977 
it  presented  a  tentative  draft  of  the  Act  to  the  Conference  at  its 
annual  meeting.i^s  In  August  of  1978,  after  two  pnor  readings,  the 

134   See,  e.g..  Cal.  Penal  Code  §  1413(b)  (West  Supp.  1979)  (authority  to  phou^ 

graph  evidence  in  Ueu  of  retention  of  evidence). 
135.  See  text  accompanying  note  2  supra.  .  ,     rnii^o.  wa» 

36  Wallace  Rudolph.  Dean  of  the  University  of  .^^8*  .3°""^  C^Uege 
chairman  of  the  Special  Committee  from  the  inception  of  the  drafting  project 
?nt.Tseptember  1977  and  subsequently  seived  as  a  special  consultant  to  *e 
sjeciaf  Committee.  The  Honorable  Charles  Joiner  Fedenil  Dlf^^t  Ju^e 
dS.  Michigan,  sensed  as  chairman  from  September  ^?riumcomp^^on 
of  the  drafting  project  For  a  full  list  of  commissioners  who  were  members  oi 
the  Special  Committee,  and  the  dates  of  their  part  cipation.  see  MSCA  atu^ 
Se  Honorable  Richard  L.  Jones.  Chief  Justice.  Alabama  Sup|2"«^^ 
seived  as  chairman  of  the  Review  Committee  throughout  the  (Uamngproj^ 
Members  of  the  Review  Committee  were  present  at  most  of  the  <^^r* 
mee^S  of  the  Special  Committee.  For  ,  full  list  of  com™^„^'^!;"  J" 
were  members  of  the  Review  Committee.  and  the  dates  of  their  participauon. 

,38.  MthTt^fef  o'presenution  of  both  the  ""t -^^-^t 'tUl^Srs  SSd'S 
Act  was  referred  to  as  the  Uniform  Corrections  Act  ^  title  was  e^ 
To  Sentencing  and  CorrecUons  Act  in  order  to  more  »ccunitey  ^ 

cope  of  the  Act  Upon  final  reading  and  f^^V/STratter^i  a  u^^^ 
voted  to  make  the  Sentencing  and  CorrecUons  Act  a  model  rather  tnan 
form  Act  Conference  triteria  for  unUorm  «ts  require  that 

( 1)  There  should  be  an  obvious  reason  and  demand  M  sucn 
that  its  preparation  wiU  be  a  pracUcal  step  toward  uniformity  oi  sia 
law  or  at  least  toward  minimizing  its  '^'versf'y!    .  ,.  „  ...  ^hen  ap- 

(2)  There  should  be  a  reasonable  probabihty  that  the  ««  wnen  ^ 
proved  either  wiU  be  accepted  and  enacted  into  law  by  a  subsunua. 
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Conference  formally  adopted  the  Model  Act. 

The  Special  Committee  to  draft  the  Act  was  comprised  of  mem- 
bers with  different  philosophical  positions  as  to  the  proper  func- 
tioning of  a  sentencing  and  correctional  system  and  widely  varying 
experience  backgrounds  that  included  academic,  judicial  (trial  and 
appellate  levels)  and  practitioner,  both  within  the  field  of  criminal 
law  and  in  the  private  practice  of  law.  These  diverse  backgrounds 
and  viewpoints  were  complemented  by  the  viewpoints  and  expen- 
ence  of  the  individuals  and  groupsi39  ^ho  acted  as  advisors  to  the 
Special  Committee.  The  drafting  process  reflected  the  extensive 
discussion  engendered  by  the  impacting  of  the  various  exper- 
iences and  views  of  the  participants. 

V.  CONCLUSION 

It  is  difficult  to  do  justice  to  the  complex  and  interrelated  provi- 
sions of  the  Model  Sentencing  and  Corrections  Act  in  this  brief 
and  necessarily  superficial  overview.  It  may  appear  that  the  Act 
proposes  radical  and  impractical  suggestions  since  only  the  basic 


number  of  jurisdictions  or,  if  not,  will  promote  uniformity  indirectly; 
and 

(3)  The  subject  of  the  act  should  be  such  that  lack  of  uniformity  or 
diversity  of  state  law  will  tend  to  mislead,  prejudice,  inconvenience, 
or  otherwise  adversely  affect  the  citizens  of  the  sutes  in  theu-  activi- 
ties or  dealings  in  other  sutes  or  with  citizens  of  other  sutes  orin 
moving  from  state  to  sute. 
2  National  Conference  of  Commissioners  on  Uniform  State  Laws  Pro- 
ceedings IN  Committee  of  the  Whole  to  Discuss  the  Uniform  Sentencing 
AND  Corrections  Act.  at  473-74  (1978,  Criteria  for  uniform  acts  also  recom- 
mend avoid  g  denominating  as  uniform  an  act  that  is  "entirely  novel  and 
with  regard  to  vhich  neither  a  legislative  or  administrative  experience  is 
available.  coPtroversial  because  of  disparities  in  social,  economic  or  poiiticai 
policies,  and  of  purely  local  or  state  concern  and  without  subsuntial  inter- 
sute  implications  "  /rf.  at  474.  ATter  a  consideration  of  these  cntena  the  Con- 
ference  voted  to  adopt  the  Sentencing  and  Corrections  Act  as  a  model  act. 
U9  Advisors  included  the  American  Bar  Association,  the  American  Association 
of  Wardens  and  Superintendents,  the  American  Law-Psychology  Society,  the 
National  Conf  •/ences  of  Sute  Trial  and  Appellate  Judges,  the  National  Coun- 
cil on  Crime  and  Delinquency,  the  National  L,egal  Aid  and  Defender  Associa- 
tion, the  American  Medical  Association  (Division  of  Medical  Practices, 
Health  Care  in  Correctional  Associations),  the  AFL-CIO  (Human  Resources 
Division),  the  United  Sutes  Parole  Commission,  and  the  Council  of  State 
Governments  The  Com^iittee  also  benefitted  subsUntially  from  the  partici- 
pation of  numerous  correctional  administrators  and  staff  and  from  the  formal 
pariicipaUon  of  the  American  Correctional  Association  which  had  at  least 
one  represenutive  present  at  all  but  the  flrst  six  Committee  meetings.  The 
Committee  met  with  correctional  administrators  from  Texas,  Indiana,  Michi- 
gan, Idaho,  CTonnecticut,  Arizona  and  Illinois.  Finally,  the  Federal  Bureau  of 
Pnsons  furnished  significant  assisUnce  by  providing  a  Bureau  represenu- 
Uve  to  attend  the  January  1977  and  each  subsequent  Committee  meeung.  For 
•  complete  list  of  consulunts  and  advisors,  see  MSCA  at  iii. 
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thrusts  of  the  provisions  are  discussed  and  the  careful  qualifica- 
tions and  transition  sections  have  often  been  omitted.  To  be  sure, 
the  Model  Act  is  a  forward-looking  document;  the  Special  Commit- 
tee did  not  necessarily  feel  constrained  by  the  existing  law  of  pris- 
oner's rights  and  often  preferred  to  exercise  the  legislative 
perogative  of  moving  farther  and  faster  thuii  the  courts  in  improv- 
ing the  conditions  of  prison  Ufe. 

Enactment  of  the  Model  Act  in  its  entirety  will  make  the  sen- 
tencing and  correctional  process  in  some  respects  more  expensive 
and  more  difficult  to  administer.  In  several  instances,  perhaps  a 
majority,  the  provisions  of  the  Act  do  not  represent  the  consensus 
position  of  correctional  practitioners  or  sentencing  judges.  Yet 
each  provision  was  carefully  considered  and  arguments  for  many 
points  of  view  were  forcefully  made.  In  every  instance,  the  Com- 
mittee had  evidence  or  testimony  that  the  provisions  of  the  Act 
could  be  practically  implemented  if  the  will  and  the  means  to  do  so 
were  present. 

The  Model  Act  provides  the  states  with  an  integrated  legislative 
package  for  sentencing  and  correctional  reform.  For  less  ambi- 
tious jurisdictions  the  separate  provisions  of  the  Act  provide 
model  language  and  solutions  for  many  complex  problems  facing 
the  criminal  justice  system. 


76d 


Redesigning  the  Criminal  Justice  System: 
A  Commentary  on  Selected 
Potential  Strategies 


BYTOMHYW.  llOOEU 
A  ttcnwy  tt  Lw,  Jmkton,  MUsUzippi 


IT  18  UNLIKELY  thtt  csy  fVDtrtl  •vaJuttiva 
•UUmtDt  about  tha  crImiiiaJ  JuiUca  ayaUm, 
or  DOnayatem  ti  aoma  oba«rvarf  atyla  It,> 
would  htint  auch  widaapraad  afmrnant  •§  tha 
propoaiUoD  that  tha  ayatam  la  not  functioDUif  aa 
amootbly,  bannonioualy,  and  affactivaly  u  might 
b«daalrtd 

Tha  criminaJ  Juatlc*  ayttam  may  b?  d«tcxib«d  aa 
•  looaaly  articulatAd  op«ratiof  natwork  of  Inpct- 
output  rtlatloDahlpa  ajnoof  antlUaa  proc«aaioc 
crimiD«]  Juatic*  mattara  (prindpaUy  paraoDa  tad 
iaformatiOD).  It  la  compria#d  of  a  vajriaty  of  unita, 
parforminf  diffarant  functlona,  and  oparatlaf  at 
diffarant  iavala  of  fovammant,  dir*ct*d  toward  a 
comaoD  ganaraJ  objactiva  (procaaaing  criainaJ 
luatic*  matura).  It  la  a  ayaUm  in  that  a  numbar  of 
procaaaaa  ara  llnicad  togathar  in  tha  common  titak 
of  aaaking  to  accompllah  ovaraJl  ayatam  goaJa. 
Bacauaa  th—  uoita  ara  functionally  iatarralatad,  a 
changa  In  ona  avant  or  In  ona  part  of  tha  ayatam 
producaa  a  changa  of  graatar  or  U»—t  magnltuda 
in  otbar  aagmanta  of  tha  ayatam.  Conaaquantiy, 
any  comprahanaiva  analyala  muat  look  at  tha 


■KM  lyailM  otto.  ItTfc  P-  M. 


tira  ayatam  aa  a  uoit  rathar  than  eoncantrating  on 
changaa  or  raforma  In  only  a  aingia  unit  or  aub* 
ayatam. 

Numaroua  obaarvara  hava  polntad  out  that 
varioua  componanta  of  tha  ayatam  actually  work  at 
croaa  purpoaa  to  aach  othar,  and  that  an  abaanca  of 
affacUva  coordination  amon^  tham  haa  dyafunc- 
tional  conaaquancaa.  It  la  furthar  polntad  out  that 
tha  mathoda  uaad  by  varioua  aubayatam  unita  in 
carrying  out  thalr  particular  taaka  hava  contraln* 
dicatad  af  facta  in  Urma  of  ayaUm  goala.  For  axam' 
pla,  If  tha  raault  of  procaaalag  through  tha  criminal 
juatira  ayatam  it  to  maxim Iza  opportunity  to 
raantfcr  tha  conuaunity  without  again  baeoming  a 
ayatam  input,  thoaa  aapacta  of  tha  azparianca 
which  work  agalnat  tha  potantlal  for  raantry  with 
minimal  dtacontinuity  ara  af  foctlvaly  thwarting  an 
avowad  ovarall  goal  of  tha  ayatam.  Many  com* 
ponenta  of  tha  ayatam,  auch  aa  tha  priaon  az' 
pariaoca,  ara  aald  to  function  In  a  mannar  which 
haa  affacta  totally  oppoaita  of  thoaa  anvialonad. 
La.,  priaona  aa  proganitora  of  crima  and  racldivlam 
rathar  than  raducing  tha  likalibood  of  futura 
criminal  conduct 

If  thara  la  any  laaaon  to  ba  laaraad  from  afforta  at 
raform  of  tha  oimioal  juatiea  ayatam  It  la  probably 
that  of  humility  aa  to  tha  ultimaU  affact  of  any 


Reproduced  from  Pcderfll  Probation,  v.  46,  Mar  1982: 49-54 
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•ytUm  chiDg*.  Today  farrtaching  and  tntighutud 
ihanft,  or  to  th*  hlttory  Of  corrtction*  *ffOrt$ 
dimonstratts.  may  tatily  btcom*  th*  probUmatic  pot- 
pourri against  which  tomorrow's  tnUghttnment  alU  b* 
dtrtcttd.  A  second  le$»OD  :rhich  might  b«  will  Ukio 
is  that  of  the  limiU  of  ■ny  pirtlculir  riforniitivt 
alt«nitiOD  of  technique,  method,  or  philoiophy  le 
bemg  able  to  turo  comer  for  the  eyiUm,  tod 
cbtDge  all  of  the  aystem'a  dyifuDCtiooal  cooe*- 
queocee  into  coDSequeoces  that  are  harmoolouely 
Integrated  with  some  singular  overarching  objec- 
tive. Furthennore.  the  multifaceted  nature  and 
complexity  of  the  eyitem  and  the  dieparaU 
variables  which  factor  into  the  behavior  which 
brings  one  Into  contact  with  processing 
mechanisms  of  the  criminal  justice  aysUm  augura 
against  overly  optimistic  assumptions  cf  alura- 
tion  in  a  single  aspect  of  the  unit  without  cor- 
responding modifications  throughout  tho  )ysUm, 
or  against  single  track  or  monocausal  remedies.^ 

This  sUtement  doee  not  uuderUke  my  com- 
prehensive reorganization  of  the  criminal  justice 
system,  rather,  the  objective  Is  to  suggest  and 
highlight  some  selected  strategiea  which  appear  to 
be  worthy  of  ccnsideraUon  in  contemplating  the 
Uskof  sysUm  reorganixation. 

/.  CrtmioaJLtw 

The  criminal  law  deUrmines  what  behavior,  by 
omission  or  commission,  is  regarded  as  a  crime.  It 
also  specifies  ths  punishment  for  such  transgres- 
sion. Violations  of  criminal  aUtuUs.  in  contrast  to 
civil  violationa  which  are  regarded  aa  off^nsee 
against  the  individual  and  for  which  redress  or 
remedy  must  be  sought  by  a  privaU  or  civil  action, 
as*  regarded  aa  crimes  against  tha  »UU.  asd  art 
prosecuted  under  etate  auspicss 

Criminal  law.  in  essence,  i»  deUnnlned  by  what 
kind  of  people  hold  what  valuea  (which  they  feel 
may  be  effectuated  through  legal  proscriptions)  at 
what  pomt  in  time.  Criminal  law,  then,  ia  relative 
to  time  and  place.  Since  criminal  behavior,  by 
definition,  ia  a  violation  of  a  legislatively  enacte<^ 
and  formulated  rule  (or  i  judicially  fonnulaud 
rule  supposedly  wi  in  the  framework  of  constitu- 
tional or  sututor>  intent),  it  follows  In  rather 
straightforward  faahion  that  on*  of  th*  most  vUibU 


IA*  t.tMt**  •♦^  ^  •         •<'<**^  f***M»* 

 ^      nfi,ty».  CU    tfiM*  K*Mm    hs*       W**  Mh*4  tl  r*bbc«l 


and  oppartnt  mtthods  of  rtdudng  enms  ifoalrf  b*  to 
reduce  tfu  tcop*  of  th*  bthavlor  which  I*  dsfinsd  «s 
criminaL 

Many  observera  have  commented  on  the 
detrimental  consequences  of  "criminal  over- 
reach." Most  commsntarles  on  overreach  of  the 
criminal  law  emphasize  the  inefficacy  or  inap- 
propriateness  of  criminalizing  various  kinds  of 
moral  prohibitions  and/or  of  processing  pereone 
who  are  thereby  brought  into  the  criminal  justice 
ambit  by  Uadltional  means.  Exsmples  include 
laws  regarding  conssnsual  >ez  acts,  crimss  wthout 
victims,  or  subsUnce  ingesUtlon  laws  (such  aa 
drus:  or  laeUile)  on  the  one  hand  to  use  of  the 
criminal  process  for  handling  itema  which  are  civil 
rather  than  crimical  Id  nature  (such  aa  enforce- 
ment of  aupport  paymente).  oa  the  other. 

Morria  snd  Hawklna,  for  InsUnce.  sUrtIng  from 
the  perspective  that  the  prime  function  of  the 
criminal  law  should  be  to  protect  the  citizen's  per- 
son and  property,  feel  that  use  of  the  criminal  law 
to  coerce  men  toward  virtue  by  regulating  the 
privaU  moral  conduct  of  the  citizenry  !•  ••pen- 
sive. Ineffective,  •nd  criminogenic^  Morris  end 
Hawkins  conUnd  that  the  criminal  law  Ia  an  ineffi- 
cient instrument  for  imposing  the  good  life  on 
others.  When  the  criminal  law  Invades  ths  spheres 
of  privaU  morality  and  aocial  welfare,  it  axceeda 
iu  proper  limlu  at  the  cost  of  neglecting  lu 
primary  tesk.  A  more  proper,  modest,  snd  reslistic 
role  of  tha  criminal  1>w,  and  revision  sccordingly, 
la  requisiu  to  clear  tha  ground  o'  "Ctlon  of 
criminal  Uw  and  enable  the  police,  courts,  and  cor- 
rectional agenciee  to  *'deal  only  with  thoae  pro- 
blema  and  thoae  people  for  whom  their  eervicea 
and  their  capaciUee  are  appropriaU,  not  thoee  who 
art  merely  being  aacrificed  to  prejudice  and 
tabooe.*'* 

Overreach  of  the  criminal  law  la  aald  to  com- 
pound the  crime  problem  in  the  following  ways: 

(1)  Th«  criminsl  Isw  operaUs  aa  a  "crime  Uriff" 
which  makee  the  supply  of  auch  goodeaa  narcotica 
and  gambling  profiuble  for  criminal  organization 
and  activity. 

(2)  Criminal  prohibition  and  law  enforcement 
produce  a  secondary  criminogenic  effect  by  foeUr- 
ing  crime  In  order  to  pay  the  higher  prlcee  aa  well 
aa  by  foeUring  development  of  profiubla  large- 
tcale  org^Ized  criminal  activity. 

tk«  dnic  Uws  kftv«  *  gr««t«r  «(ftct  tk»  Pr«lilk!ii«a  la 
«a<ouricUt  eil«i«.  It  w»t  «e<ld««  tkti  Proklbl'i^i  wm 
tJU  tM  ef  Um  frt«t  t^ttUrt.  lad  «  U««  •I  "prktiUv* 
etpiul  ■ec»auUU«a"  Ur  tk«  blf  criat  ft«UU;  By  th« 
Ma«  U>Um,  it  U  to  «<c{(l«it  till,  oa<J#r  IM  Mfi*  •!  •ur  d/of 
Uwt.  evr  ciUM  kav«  kKom«  th«  aulkiarfnuadi  f«r  U« 
OMn  ef  dnigt  mU  auat  psy  H^cuUu«lr  axcrbltut  |pnc*ft 
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U  •oy^n  Utir  ktbtU  Tkf  tlmt  is  cvulBf  wh*m  wt  viU  Uv* 
U<k*«M  UUmi  impottat  «ur  •orxB*  f*r  Ia(*t!c«*U  M  • 

(3)  ProiertptioD  of  iomt  fonni  of  t>«h«vior.  tuch 
••  homoteiuality.  or  druf  tddictioD.  •ncourtfti 
devtlopzaent  of  ■□  exUniive  crhnin*}  aubcultur* 
•nd/or  eodowa  forbiddin  and  fraquently 
patholofical  coDditiODi  with  a  romtstic  flamour 
of  •  reb«IIiOD  afainit  authority  or  of  aoma  tort  of 
thtiateDterpriifl. 

(4)  DiveraioD  «luc  Ov»rext«Dtion  of  reaourcaa  to 
aoforce  atatutes  refulatiDf  privatt  moraHty 
iiphoDi  rtaourcai  away  from  conctntxttinf  on 
crims  a^aiDit  peraoDi  and/or  v'operty  aud  an* 
courafea  a«rioui  cnma  by  failiof  to  daal  with  it 
adequat«ly. 

(5)  CrimmalizatioD  of  "crimea*' without  victims 
iDvitea  bnb«ry  aud  corruption  uaoog  ^Dforcara 
and  i»  coDducive  to  empIoymeDt  of  axtxa  legal  aod 
arbitrary  methodi  of  eDforcemaoL 

There  ia  htti*  doubt  but  thai  any  plan  to  daal 
with  crime  in  America  muat  face  the  problam  of 
utiliZAttoa  of  the  criminal  law  ai  lymboltc  axprts* 
aiODi  of  moral  ferver,  acdeiiaatical  flory,  aod 
political  virtue  by  iDvokiDf  crimiDiI  aaoctiona  in 
matteri  of  peraoDal  morality  aad  vlctimleaa  erlma. 
There  la  a  tendency  for  tha  criminal  law  to  grow  in* 
creioeDtally  ud  to  aisume  an  inchoate  atatui  aa 
the  product  of  historical  accidenU.  Lawa  dealinf 
with  fambhnf.  lexual  behavior,  druf  lawa.  por 
nofraphy  lawa.  are  amonf  thoae  frequently  idan* 
Ufied  aa  appropriate  for  a  judicious  application  of 
as  effort  tt  reassessment  and  rastatement  of  the 
nature  of  lf(fslitively  desirad  priorities  Id  rtfard 
to  invokin;  of  criminal  aanctions. 

Establishment  of  •  legislative  standinf  cojimit- 
tee  on  law  revision,  charged  with  the  ta«k  of  contin- 
uirtit  assessment  of  the  suitability  of  the  cnminai 
law.  would  ba  a  desireble  atep.  Amonf  the  ad> 
vaoufes  would  be  the  incraased  likelihood  of 
awareoess  of  Deed  for  consolidation,  codification, 
and  consUnt  critical  observation  of  the  whola 
bod>  of  criminal  law.*  Removal  of  the  deadwood 
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from  tha  cnmical  law  jungle  would  appaar  to  b«  a 
aisDificent  step  In  the  long-range  objactlva  of 
reform  and  rationalization  of  the  criminal  Uw. 

Not  only  would  a  retssessmsnt  of  tht  Immoral  or 
antisocial  conduct  which  possibly  should  b« 
rtmovad  from  tht  criminal  law  appear  to  b«  a 
desirabia  objective,  but  aimuluneous  rtasaeas* 
mant  of  the  whole  body  of  criminal  law  would  pro> 
vide  an  opportunity  for  the  legialature  to  address  a 
cumber  of  corollary  avila.  Tha  approprlateneas  of 
tvaluat'ng  and.  where  applicable,  aututorily  cir* 
cumscribing  or  making  explicit  legislative  Intent 
In  the  axerciae  of  diacratlon  throughout  the 
criminal  justice  ayatem— from  polica  discration  to 
pretrial  procedure,  aentenclng.  and  varloua 
postconviction  dis])osltions— would  provide  op- 
portunity to  specifically  aasess  aa  area  which  haa 
been  the  aubject  of  conalderable  concern  In  recent 
years.' 

The  need  for  careful  legislative  drafting  la  a 
paramount  one.  Legislaturea  do  have  the  option  of 
preventing  tome  problematic  diacratlonary  altua- 
tlons  from,  arising  by  careful  drafting.  i.a.,  by 
avoiding  overlapping  statutes  which  give  rise  to 
serious  constitutional  and  policy  Issues  through 
prohibition  of  the  aama  conduct  by  dual  atatutes 
with  differential  penaltiea.*  Furthermore,  when  at- 
tempting changes  In  criminal  justice  processing, 
legislatures  would  be  well  advised  to  formulaU 
nilea  in  accordance  with  legislative  commanda  In 
order  to  prevent  other  units  of  the  criminal  justice 
ayatem  from  formulating  their  own  rules  which 
may  not  fully  ezpresa  legislative  InUnL* 

//.  jpf f«c</oa  andAppreheaafoo 

Suggeatloaa  for  Improving  police  functiona 
abound,  ranging  from  changes  In  organization 
structure  to  personnelJ^  There  Is  a  considerable 
array  of  modem  technology  which  can  utilized 
by  the  policeman  on  tht  beat  (such  aa  mobile  com- 
munications devices  which  can  be  carried  by  tha 
officer  aa  part  of  hla  atandard  equipment  to  in- 
formation ctorageand  ritrievalayitems  which  per^ 
mit  maximum  strategic  deployment  of  manpower^ 
Strategies  which  promote  police-community  bar* 
roony  and  conpruency  of  interest*  clearly  merit 
encouraKement,  Including  such  development«  as 
storefront  dropin  programs  to  communicate  with 
reaidtnu  of  apecific  neighborhoods.  esUblishmant 
of  neighborhood  watch  and  prevention  programs 
under  police  department  encouragement  and  e ^n- 
•orship.  school  liason  programs,  utilization  of 
trained  unpaid  auxllllary  personnel  (such  aa 
reserve  officer  programs),  training  for  handling 
apecial  altuatlona  (such  aa  conflict  management 
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training  to  aid  in  control  of  dom««tIc  dlstorbasMa 
and  trainlsf  to  pravant  polica  provolced  IncIdanU 
ganarallyh  and,  wht ra  approprlaU,  handllof  of  car- 
tain  cat«foriaa  of  offaniaa  through  tachnlquaa 
which  provlda  divariion  from  tha  criminal  Juatica 
•yatam." 

Moat  of  tha  abova  tachnlquaa  ara  (n  ganaral  waa. 
Savaral  leia  widaly  uied  vtraUgiaa  which  could  ba 
mora  widaly  amployad  Inciuda  tha  raaldani  daputy 
program,  caraar  criminal  programa,  and  tp^clal 
dataction  uniU.  JUsid*nt  d*puty  progTam$,  which  In- 
volva  datlgnatlon  of  offlcara  living  In  or::aar  thair 
community  of  asilgiunant  to  axtand  toura  of  duty 
In  tpaciftad  gaor«phicaI  araai,  appatr  to  produca 
favorabia  attitudai  and  parcaptlona  In  tairgat  com- 
munitlai.^*  ThacawcrfmimJ^roframfConcaptln- 
volvaa  concantrating  proaacutorial  raaourcaa  on 
rapaat  offandara  with  aarioua  racorda  with  an  in* 
tant  to  achlava  incraaiad  convictlona.^' 

Futura  raaaarch  naada  to  h*  raa>gnliad  aa  an  im- 
portant atpact  of  criminal  iuitica  planning.  It  haa 
bMn  obaarvtd  that  whila  thara  la  a  fund  of 
knowledga  on  "how  wa  can  control,  audit,  and 
monitor  paopla . . .  wa  hava  only  tha  moat  alaman- 
Ury  knowladga  of  how  to  audit  compuUra  and 
thoaa  who  hava  laamad  to  uaa  tham . . ..  Exiiting 
control  mathodology  la  not  adaquata  for  Intamal 
conUol.  or  for  invattigatlon  by  Invaitigatory  agan- 
ciaa.  or  regulation  by  regulatory  aganclai.""  Car- 
Uln  typaa  of  crimaa  which  raquira  axUndtd  In- 
vaatigation  and  apaciallMtlon  ara  moat  faaaibly 
handiad  by  apaclal  unlta,  aomatimaa  houaM  within 
tha  proiacutor'a  or  attomay  ganaral*a  offica.  An- 
ticipation of  tha  futura  tranda  and  forma  of  crima 
•hould  aid  in  pravanting  criila  rtactlon  aa  oppotad 
to  proactiva  raadineaa,  Including  apaclallxad  datac- 
tion^fliU  whara  in^Icatad.  Incraaiad  concam  with 
conaumar  protactlon,  and  tha  davalopmant  of 
apacific  conaumar  fraod  I«gI«IatIon  and  officaa.  ara 
daalrabia  componanU  of  protactlon  of  tha  public 
agalntt  fraud  *od  thaft  Whlla  pMpla  robbing 
banka  might  b«  handiad  through  ragular  polica 
channelt,  tha  Itaua  of  banka  robbing  paopla  naadc 
tha  davalopmant  of  dataction  and  anforcamant 
ualta  davotad  to  conildaration  of  whita  collar 
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erima.  It  haa  baan  luggaiUd  that  builnaaa 
chaatlttg  la  nothing  leia  tham  anormoui,  in  com* 
pariaon  with  which  •traat  crima  may  ba  "imall 
poUloa«/'i*  Futura  raiaarch  In  criminal  juitica 
naada  to  ba  concamad  with  projactlng  changa  in 
ordar  to  approprieufy  adapt  to  changa.^* 

Improvad  dataction  and  apprahenaion  would  b« 
of  llUla  ultlmaU  valua  without  correiponding  im- 
provamant  is  capacity  acd  performanca  of  courta. 
Jamas  haa  racommandad  aavaral  davalopmanU; 
atraamllning  of  craaking  court  ayaUma  for  a 
hodgapodga  of  Indapendant  courta  with  varying 
ovarlapping  Juriadlctlon  to  a  modarn  ad- 
mlnlatratlva  ayatam  undar  luparviaion  of  tha  aUU 
auprama  court;  raplacamant  of  Juatica  of  tha  paaca 
courta  with  courta  with  judicially  tralnW 
praalding  offlcara  for  criminal  mattara  and 
aaUbliahmant  of  amall-claima  courta  and/or  t 
ayiUm  of  arbitration  for  minor  civil  matUra: 
aaUbliahmant  of  an  offica  of  court  adminlitrator;' 
uaa  of  modam  word  procaaalng  tachnlquaa  and 
bualnaaa  procaduraa  to  minimlza  waata  of  tima  of 
Jurora  and  wltnaiaaa:  alimlncU  tha  old  "Urm" 
ayium  and  hold  court  contlnuoualy  aa  naedad; 
divaraion  Into  othar  diipoiitlonary  procaadinga 
whara  appropriata;  raatriction  on  tha  uaa  of  local 
co-jrta  aa  ravanua  gatharing  ayaUma;  and  •Ignlfi- 
canttlghUning  cf  contlnuancai.i^ 

Ona  of  tha  mora  aamlnal  analyaaa  In  racant  yaara 
of  tha  functioning  of  courta  aa  lagal  antltlaa  haa 
bMU  provldad  by  Macklln  Flamlng.i*  who  faala 
that  multlpla  triala  of  tha  aama  caaa.  multipla 
ravlaw  of  tha  lama  iituaa,  judicial  procraitinatJoa, 
tachnical  dalay«  aldatracking  of  Inquiry  Into  col- 
lataral  iaauaa*  axpanalon  of  Fadcral  powar  ovar 
aUU  criminal  procadura.  and  wiUingnaaato  dapart 
from  laglalatlva  proacriptlon  hava  functlonad  to 
atrophy  tha  ability  of  tha  judicial  procaia  to 
balanca  tha  acalaa  of  juitlca.  Flaming  atraiiaa  tha 
naad  for  appallaU  judgaa  to  acquira  trial  Judga  ax- 
parianca,  congratilonal  corractlon  of  lowar 
Fadaral  court  duplication  of  aUU  court  function!, 
And  raplacamant  of  abaoluU  oligarchy  with  tarm 
oligarchy  for  Fadaral  Suprama  Court  judgaa  by 
limiting  tham  to  Urma  of  16  yaara. 

IV.  PWaoaaajdV/ctlma 

A  priaon  aanUnca  la  tha  moit  baaic  and  fun- 
damanUl  of  criminal  law  aanctloni.  For  *ll  tha 
rhatoric  of  "traatmant"  and  "corractlon/' 
rahabllIt*tlon  la  largaly  an  Illualon.  Navarthalaia 
tha  notion  of  tha  propriety  of  impriaoomant  ra> 
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maina  aUndard  Imprisonment  neither  protecta 
cociety  nor  rehabiliUtaa  criminala.  with  cooaa- 
quences  that  the  convict  who  doea  tima  la  likely  to 
become  the  object  of  another  police  hunt  after  hi 
hfu  the  streets.  Colson  has  ipoken  in  lerma  of  *'tha 
ateady  gradual  troalon  of  a  man's  loul.  like  radia- 
tton  slowly  burning  away  Ussut."»»  which  can  bs  a 
far  greater  punishment  of  nonviolent  offandars 
thta  their  crimes  warrant  Furthermore,  the  prison 
•xperience  itself  often  results  in  victimization  by 
violent  peopla  within  the  institution^^  and  pro* 
motes  habita  and  att  .udea  which  are  considerably 
more  detrimental  to  ibe  convicta  and  aocitty  than 
they  had  before  baing  placed  In  priaon« 

Varioua  diversionary  models  hava  been 
generated  by  tha  belief  that  control  of  crime  and 
delinquency  is  improved  by  handling  offenders 
ouuida  the  traditional  imprisonment  system 
where  pokslble  2»  AltemaUva  methods  of  daaling 
with  autus  offinders.^  and  davilopmenU  such  as 
halfway  houses,  work  ralaasa.  and  shift  of  am- 
pha&ls  to  community  programs,  ara  {Uustratlva 
atepa  which  hava  been  tskan  to  promota  rainterra- 
tion  into  tha  community  with  maximum  opportun. 
Ity  Co  avoid  recidiviam.  and.  at  the  same  tima.  giva 
azpreaaion  to  values  which  reflect  humanitarian 
goal  a. 

The  criminal  justica  system  is  almost  totally 
oriented  toward  tha  criminal.  Procedural  law  is 
designed  to  protact  righu  of  the  accused  The 
criminal  justica  proceas,  ostensibly.  Is  daslgusd  to 
aid.  treat,  correct  the  criminal.  In  this  aensa.  It  Is 
tha  needs  of  tha  criminal  himaelf  which  Is  the  focus 
of  alUnUon.  Although  it  la  impossible  to  separata 
the.lnteresU  of  tha  criminal  and  the  IntarasU  of 
a^ciety  in  that  society  benafita  from  whatever 
synam  that  minimizes  ilt  likelihood  of  future 
criminal  acU.  thirf  is  a  deficiency  Injustice  whan 
cnmjrul*.  who  inflict  pain  and  degradation  upon 
indiv-iduils  and  famiJies.  are  allowed  to  "pay  their 
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debt  to  society"  without  restituUon  to  the  In- 
dividuals who  have  beeL  Injured.23 

Mikva  has  called  attention  to  tha  undersund- 
able  chagrin  of  citizens  who  observe  the  guilty 
released  for  what  appears  to  be  trivial  reasona 
unrelated  to  factual  guilt  (as  failure  of  tha  polica  to 
aay  tha  right  words  when  making  an  arrest|  or 
when  criminals  era  given  probation  and  ara  re- 
turned  to  tha  atreet  In  asssmbly  line  jusUce  which 
paroles  p^^rsons  to  commit  more  crimes.  Public 
frustraUon  can  lead  to  episodic  draconian  puniah- 
ment  Tha  malaise  la  compounded  because  "the 
malfunctioning  prison  system  hardens  prisonsrs 
and  thus  compounds  rather  than  correcta  the  pro- 
blems,"2<  Mikva  suggests  that  a  suiubla  method 
for  mediating  between  system  innn»iuvity  to  vic- 
tims and  their  families  and  tha  frequently  counter* 
productive  affects  of  prisoniration  would  ba  provl- 
aion  of  some  eort  of  "rcsUtution  or  compansa- 
Uon. . .  to  make  tha  victim  whole  again.  Compensa- 
Uon  for  loss  of  Ufa  may  ba  Im possible,  but  that  Im- 
possibility should  not  absolve  the  transgrtitor 
from  aojr  responsibility  whataoever  for  the 
damage  he  has  caused."  M-kva  feels  that  "Instead 
of  sending  a  criminal  to  jail  and  ignoring  him  and 
the  victim,  wa  should  seriously  consider. .  .  pro- 
grams which  will  allow  tha  offender  to  aam  enough 
money  to  recompense  the  vlctim."2( 

Although  several  aUtes  have  esublished  some 
kind  of  victim  compensation  progrwa,  restitution 
is  not  frequently  employed  by  American  courts. 
Navertheless.  tha  point  seema  well  uken  that 
cHminal  procttdindf  nttd  to  b*  apphed  in  the  intertst 
of  tht  individual  victim  as  WfU  as  $ocitty  as  a  whoU 
While  tha  logistical  and  structural  problems  do 
present  difficulties,  and  restitution  to  victims  Is 
certainly  not  a  toUl  answer  to  the  failures  of  the 
correctional  system,  or  of  the  discrepsncy  between 
tha  treatment  aims  and  inability  to  rehabiliute. 
resutiition  doubtless  should  receive  greater  correc- 
tional significance.^ 

V.  VailiMiioaotReM^rth 

Rational  policy  probably  hae  been  handicapped 
by  lack  of  systematic  reliable  information  about 
tha  workings  of  various  components  of  the 
criminal  justice  system  ao  that  Ita  basic  patteraa. 
component  elamenU.  differential  outcomes,  end 
real  outcomes  can  be  effectively  chartered.  In- 
formation for  legislstlve  guidance  probably  haa 
been  largely  Intuitive,  hsphszard.  and  Im- 
provlsstory  Consequently,  it  is  not  surprising 
that  the  criminal  Justica  system  should  largely 
develop  In  haphazard  fashion,  or  that  vftrioua  buzz 
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word*  wnich  com*  »n  vofu«.  !.•.»  comtnunity- bated 
mnovativi  trtatoitnt,  ttc.  can  becom*  •emaoUc 
trivia  for  tradition  a!  proframa  in  naw  buUdinft. 
Furthtrmort»  •  proctdura  which  bacomta 
•lUbhahad  davtlopa  it«  own  t^lf-terving  consU' 
tuency  irrespectivt  of  iu  tff^ctivtntis.  and 
b«€omet  •  it«tus-quo  vesl«d  mttrtit  which  ia  dif- 
ficult to  reliably  mtasura  aod  tvaluttt  without  ob- 
jactiva  avaluativa  data. 

Tbera  li  •  need  for  mora  raliabla  planning  and 
lesialativa  policy  input  beyond  a  hodf ipodfa  of 
unfounded  eiiumptioni.  ta:norance.  fear,  apathy, 
vested  interest,  and  inertia.  Research  and  evalua' 
tion  must  be  reco^ixed  ae  fundamental  elementa 
of  management  et  each  level  in  the  criminal  justice 
system.'^  Systeme  analyaie  research  which  will 
provide  critical  data  for  decisionmakinf.  predict 
tion  research,  evaluation  research  >s  to  which  cor 
rectional  measuree  axe  most  feaaible  for  certain 
catesoriea  of  offenders,  crime  analysis  reaeaich  to 
aid  in  the  deployment  &nd  allocation  of  personnel, 
ere  illustretive  ereaa  in  which  research  data  is 
needed.  Morris  and  Hawktne.  commenUnf  on  the 
need  for  criminal  justice  syetem  research,  observe: 

our  IfBMtxc*  •tit^uXy  ImfdM  «ff*ctiv*  MdiJ  coatreL 
It  m»y  iiftpMte  tcMyUac*  of  Mr*  kuuat  aarf  Kara  af- 
faetiva  uaatoaat  auOoda.  TIm  caauaoa  aatuApClaa  la  Uat 
datammca  •ad  nUrm  nymaat  fm*  af  aatoral  •wr 
tiaoB7  Wi«l*ar  Uay  eaaflJc*  la  fart  wUJ  W  oaly 
«k«a  wa  b«U«r  udcntaad  aar  capacity  la  iallaaaca  kuata 
kaUvlor  by  tkntU  aa4  ky  r«<raiala<  prafraau  aa^  vkaa  wa 


udaratAad  th«  pnft  Ua^u  aa4  rtU*  of  Wa  tia  la  tka 
^    ^klaUry  af  tuck  atudlaa." 

SamMMrj  trnd  CoucluthuM 

It  has  b«en  sugfeaUd  that  perhaps  in  no  other 
area  of  human  services  has  the  contrast  between 
aspiration  and  reality  been  so  freat  as  in  the  area 
of  criminal  justice.  Th9  criminal  justice  system  is  e 
loosely  organized  Interrelationship  of  unite  which 
deal  with  criminal  justice  mstters.  It  is  sufgested 
that  a  major  etep  to  desirable  reform  and  altera- 
tion  is  a  careful  eseeesment  of  what  the  criminal 
law  philosophically  ahould  and  realistically  can  be 
expected  to  eccomplish.  Criminal  law  overreach, 
particularly  into  the  aree  of  private  morality* 
would  appear  to  heve  e  number  of  dysfunctional 
coDsequencee.  Improving  the  efficiency  of  the 
courta.  both  in  terme  of  edministrative  practice 
and  the  legal  parameters  of  the  judicial  enterprise, 
are  necessary  to  any  comprehensive  design  for 
overall  improvement  of  the  cnminal  juetice 
eystem. 

It  ie  further  eoggested  that  rediscovery  of  and 
practical  implementation  of  the  righta  of  and  con- 
cern for  victime  provides  a  desirable  philosophical 
base  for  development  of  epproachee  which  strike  a 
balance  In  mediating  tt^ie  Important  Issues  of 
justice,  punishment,  deterrence,  and  treatment 
Victim  restitution,  while  not  e  eystem  cura'all.  ia 
probably  more  desirable  than  "paying  a  debt  to 
society"  through  Imprisonment.  Reliable 
evelu^tive  and  planning  data  are  requisite  for  ef- 
fective management  et  all  levela  in  the  criminal 
Justice  system. 


ERIC 


774 


795 


INTERJURISDICTIONAL  MERGER  OF 
SENTENCES:  THE  NEED  FOR  AN 
INTERSTATE  COMPACT 

Jeffrey  Taylor  Lewis  was  arrested  and  convicted  in  Nebraska 
for  passing  bad  checks.  While  serving  a  sentence  in  the  Nebraska 
State  Penitentiaiy.  Lewis  was  sent  to  Colorado »  where  he  entered 
a  guilty  plc-r  to  a  charge  of  second  degree  forgery.^  The  Colorado 
District  Court  sentenced  Lewis  to  an  indeterminate  sentence,  not  to  ex- 
ceed three  and  one-half  years,  and  ordered  that  the  sentence  run  con- 
currently with  the  sentence  which  he  was  then  serving  in  Nebraska-* 

On  appeal,  Colorado  argued  that  the  trial  court  had  insu£Bcient 
jurisdirtion  under  state  law  to  impose  a  term  which  would  run  con- 
currentiy  with  one  previously  imposed  by  another  jurisdiction.  Co- 
lorado,  h'ke  many  other  states,  had  neither  specific  statutory  nor 
judicially-created  authority  which  addressed  this  issue.  In  People 
V.  Lewis,*  the  Colorado  Supreme  Court  upheld  the  lower  court's 
sentence  by  relying  upon  a  general  statutory  mandate  which  directs 
courts  to  construe  broadly  the  Colorado  Criminal  Code's  sentencing 
provisions.*  ° 
Since  our  federal  system  of  government  permits  each  jurisdiction 
to  develop  its  own  correctional  system/  problems  arise  when  a 
defendant  violates  the  laws  of  more  than  one  jurisdiction.  People 

n^Jn,^"°'^n°  obtained  custody  of  Lewis  through  the  interstate  "Agreement  on 
Detainers.     Colo.  Rev.  Stat.  J  24-60-501  (1973), 

2.  People  V.  Lewis,  564  P.2d  m  (Colo.  1977). 

3.  Id.  at  112. 

4.  Id. 

5.  Cow.  Rev.  Stat.  §  18-1-102  (1973).    Although  the  court  stated  that 
cZl  ^^^f     '^'y'«/P?,"«WV°^the  situation  pr^sente^d,  the  Colorado  Crimind 

•»  /•  ^.'."Z  f'*^'  P«>«d""=  provide  that  felonies  com- 

jy",*!? punishable  by  imprisonment  at  the  state  penitentiary  Id 
flVfl^ifl^^l  (1973). '^Nevertheless.  the^Kdopte^' slt 

tion  3.5  of  the  American  Bar  A^odation  Standards  Relating  to  S^nlendng  Alter- 
natives and  Procedures,  ABA,  Pboject  on  Minimum -Staotams  ron  C^inai, 

^'Ann*T.*T  1^",'^°  ™  SECTE.NC1NC  ALTERNATIVES  AND  PROCEDURES 

'u  t  '  [hereinafter  dted  as  ABA  Sentencing  Standards!. 

which  authorizes  sentences  of  imprisonment  to  run  concurrently  with  the  un- 

i  «n"f  f  JTf,  """'8''  'he  time  will  be  served 

at  tn  out-of-state  correctionei  facility. 

6.  Under  >he  United  States  ConstituUon.  each  jurisdiction  has  the  implidt 
PfTj  c.P/""'*^  '"^  administer  penalties  for  violation  of  its  own  laws.  See 
^'^i'L  ^^lt  ^'^«."'.""™'',  2«7  (1935).  The  federal  powers  enu- 
merated in  the  Constitution  do  not  refer  to  a  penal  system.  But  the  fifth  sixth 
and  seventh  ainendments  which  prescribe  certain  requirements  for  criminal  cases 
ta  federal  courts,  imply  the  necessity  of  >  federal  conectional  system.  The  states 
5;rZ  w  "^^'n  ''"""^        "^"^"^  powers. 

473 

tx^^im  JwIIim'  «Pri«ht  holder  from  the  Onivemty  of  Colorado  Uw  Review,  v.  4! 
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I/.  Lewis  illustrates  the  difficulty  which  courts  current'y  encounter  in 
sentencing  offenders  in  such  circumstances.  In  many  of  these  cases, 
there  will  be  at  least  two  prosecutors  and  two  courts  involved  in 
determining  the  punishment  for  the  multijurisdictional  oflFender.^ 
Therefore,  conflicts  will  inevitably  occur  in  attempting  to  detennLie 
where  the  multijurisdictional  criminal  \vill  serve  bis  sentences  and 
what  the  terms  of  these  sentences  will  be.  To  date,  no  satisfactory 
manner  of  resolving  these  problems  has  been  developed. 

This  Comment  will  survey  the  current  state  of  the  law  regarding 
sentencing  of  multijurisdictional  criminals.  In  addition,  the  con- 
flicting policies  underlying  consecutive  sentencing  and  merger  of 
sentences*  for  these  offenders  will  be  explored  Finally,  the  need 
for  interstate  and  federal-state  cooperation  in  this  area  will  be  as- 
sessed, and  a  model  interstate  agreement  incorporating  the  concept 
of  sentence  merger  will  be  proposed. 

Current  Practice 

If  crimes  ore  committed  within  one  jurisdiction,  sentencing  courts 
traditionally  have  had  the  option  of  imposing  either  consecutive*  or 
concurrent  ^'^  sentences."  Only  the  state  of  Missouri  forbids  con- 
current sentencing  for  crimes  committed  wholly  within  that  state." 
Although  a  handful  of  other  jurisdictions  have  imposed  a  presumption 
in  favor  of  consecutive  sentencing  for  intrastate  crimes,^^  most  juris- 

7.  Wendell,  supra  note  6,  at  520.  There  are  no  accurate  figures  on  the 
number  of  cnmmals  who  owe  prison  time  to  more  than  one  jprisdiclion.  In  one 
sludy,  however,  as  many  as  thirty  percent  of  the  prisoners  in  tederal  penitentiaries 
had  charges  pendmg  against  ihem  or  sentences  waiting  to  be  served  in  oiher 
jurisdicHons.    Bennett,  The  Last  Full  Ounce,  Fed.  Prob.,  20-21  (June  1959). 

8.  The  phrase  sentence  merger  comes  from  Section  14  of  the  Model  Sen- 
tencing Act.  Nationai,  Council  on  Crime  and  Delinquency,  Model  Sen- 
tencing Act,  art.  IV,  (2a  ed.),  18  Crime  and  Dells'Quency  335,  367  (1972) 
(heremafter  cited  as  Model  Sentenck\c  Act].  It  refers  to  the  fusion  or  absorp- 
tion of  one  cnminal  sentence  into  another  and  is  commonly  known  as  concunent 
or  consolidated  senlencmg.  Perhaps  it  would  be  more  realistic  to  ipeak  in  terms 
of  replacement  rather  than  merger  of  mterjurisdictional  "sentences  because  gener- 
ally the  "merged"  interjunsdittional  sentence  will  be  served  according  to  the 
terms  of  the  state  in  which  it  is  served.  See  notes  65-68  and  accompanying  text 
infra. 

9.  Under  consecutive  or  cumulative  sentencing  the  offender  docs  not  be- 
gin to  serve  one  sentence  until  the  previous  one  nas  expired.  Carter  v.  Mc- 
Cbugluy,  183  U.S.  365,  394  (1902). 

10.  Concurrent  sentencing  means  that  the  offender  is  given  the  privilege  of 
serving  a  portion  of  each  sentence  on  each  day  so  that  he  serves  more  than  one 
sentence  at  the  same  time.  Nishimoto  v.  Nagle,  44  F.2d  304,  305  (  9th  Cir.  1930). 
See  note  8  supra,  where  a  simibr  definition  is  given  for  the  related  concept  of 
sentence  merger. 

11.  See  generally  S.  Rubin,  Law  of  Criminal  Cohrechons  ch.  11,  5  21 
(2d  ed.  1973).  See  also  ABA  Sentencing  Standards,  supra  note  5,  at  §  3.4 
and  explanatory  commentary. 

12.  Mo,  Rev.  Stat.  §  546.480  (1953). 

13«  See,  e.g,,  Ala.  Code  tit.  45,  §  32  (1961),  Miss.  Code  Ann.  §  99-19-21 
(1972);  Va.  Code  Ann.  J  19.2-294  (1950). 
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dictions  have  expressed  a  preference  for  concurrent  sentencing,  ex- 
cept in  those  cases  where  the  criminal  poses  an  unusual  risk  to  the 
safety  of  the  public."  * 

Presently  the  jurisdictions  follow  a  number  of  different  rules  in 
determining  whether  the  multijurisdictional  criminal  can  serve  a  con- 
solidated term  for  his  offenses.  The  variety  of  practices  suggests  that 
the  law  in  this  area  is  in  a  state  of  confusion.  This  is  borne  out  by 
the  fact  that  different  courts  within  a  single  jurisdiction  have  reached 
conflicting  results.** 

A  short  survey  of  the  federal  and  state  practices  illustrates  the 
diversity  of  approaches  in  this  area.  The  United  States  Attorney 
General  has  statutory  authority  to  determine  whether  criminals  will 
serve  their  federal  sentences  concurrently  or  consecutively  with  sen- 
tences from  state  courts.^«   On  the  state  level,  nearly  half  of  the 

U.  Sec  ABA  SENTCNaNC  Standards,  supra  note  5,  at  §  3.4  and  explanatory 
conimcntaiy.  See  also  S.  Rubin,  supra  note  11.  at  ch.  11,  §  21,  where  the 
author  indicates  that  the  law  favors  concurrent  rather  than  consecutive  terms 
because  of  the  general  legal  philosophy  favoring  liberty. 

15.  An  example  is  New  York  law  prior  to  1975.  In  1967  the  legislature 
authoTued  New  York  courts  to  sentence  defendants  to  concurrent  sentences 
NT  Penal  Law  §§  70.25(1),  70.30(1)  (McKinney  Supp.  1977)  and  explanatory 
commentary.  Some  state  courts  interpreted  the  law  as  allowing  the  merger  of 
state  sentences  with  those  previously  imposed  in  other  jurisdictions,  and  the 
Department  of  CorrecU'onal  Services  honored  such  dispositions.  E.e.,  People  v 
Vitale,  80  Misc.  36,  360  N.Y.S.2d  375  (Nassau  County  Ct.  1974^.  In  1974] 
with  a  turnover  in  executive  personnel,  the  Department  abruptly  changed  its 
policy  and  asserted  that  a  state  sentence  could  not  be  served  conciirrentW  with 
a  previously  imposed  sentence  at  an  out-of-state  penal  facility.  This  view  was 
adopted  by  some  courts.  E.g.,  People  v.  Schatz,  45  App.  Div.  2d  853,  858 
N\.S.2d  506  (1974),  People  v.  Schiraldi,  80  Misc.  2d  103,  362  N.Y.S.2d  378 
(Sup.  Ct.  1974).  Other  New  York  Courts,  however,  continued  to  sentence 
offenders  to  concurrent  terms  to  be  served  in  out-of-state  institutions.  Ee, 
People  V  Vitale,  80  Misc.  2d  36,  30  N.Y.S.2d  375  (Nassau  County  Ct.  19741. 
Tne  conflict  was  resolved  in  1975  when  the  legislature  overruled  the  Department 
of  Correctional  SeA'ices  by  passing  legislation  which  specifically  authorizes  sen- 
tences to  be  served  concurrently  with  tliose  previously  imposed  by  other  iurisdic- 
^^^\  ^'X'  ^^^^  70.20(3),  70.25(4),  70.30(2-a)  (McKinney  Supp. 

1977),  and  explanatory  commentary. 

16  Federal  courts  routinely  sentence  defendants  to  terms  which  run  concur- 
rerjtJv  with  state  sentences.  See  Hash  v.  Henderson,  262  F.  Supp.  1016  (ED. 
Ark.),  aff-d,  385  F.2d  475  (  8th  Cir.  1967).  Under  18  U.S.C.  r4082  (1970), 
however,  the  Attorney  General  has  the  right  to  designate  where  all  federal  criminal 
sentences  will  be  served.  Therefore,  unless  the  Attorney  General  specifies  that 
the  institution  where  the  defendant  is  serving  his  state  sentence  shall  also  be 
the  place  of  federal  confinement,  the  federal  court's  concurrent  sentence  is 
irrelevant.  Although  the  district  judge's  decree  is  not  binding,  it  fs  generally 
followed  by  the  Attorney  General.  See  United  States  v.  Huss,  520  FT2d  598, 
602  (  2d  Cir.  1975),  United  States  v.  Meyers,  451  F.2d  402,  404  (  9th  Cir.  1972); 
United  States  v.  Herb,  436  F.2d  566,  567  (  6th  Cir.  1971);  To?lin  v.  Moseley, 
420  F.2d  1204.  1205  (lOth  Cir.  1969);  Hamilton  v.  Salter,  361  F.2d  579  581 
(4th  Cir.  1966).  See  also  18  U.S.C.  §  3568  (1970);  Chiney  v.  Ciccone,  427 
l'.2d  363  (  8th  Cir.  1970).  The  National  Commission  on  Reform  of  Federal 
Criminal  Laws  has  reconunended  that  federal  law  be  changed  to  require  that  all 
federal  sentences  run  concurrently  with  sUte  sentences  unless  the  federal  district 
judge  feels  that  consecutive  sentences  are  more  appropriate.    National  Com- 
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jurisdictions  do  not  appear  to  have  either  statutory  or  case  law 
addressing  the  issue.'^  A  few  state  legislatures  have  recently  enacted 
statutes  which  specifically  authorize  courts  to  sentence  criminal  ofiFend- 
ers  to  terms  that  will  run  concurrently  with  sentences  imposed  by 
other  jurisdictions.**  Even  in  the  absence  of  such  specific  legislation, 

MISSION  o:*  Refoiu^c  of  Federal  Criminal  Laws,  Final  Draft,  New  Federal 
Criminal  Code  §  3206(6)  (1971);  National  Commission  on  Reform  or  Fed* 
ERAL  Criminal  Laws,  Worxinc  Papers  1326  (1970).  Legislation  is  currently 
pending  before  the  United  States  Congress  which  would  revise  and  reform  the 
Federal  Criminal  Code.  The  Senate  has  passed  a  bill  which  prohibits  federal 
courts  from  sentencing  offenders  to  terms  to  nm  concurrently  with  state  sentences. 
S.  1437,  93th  Cont,  1st  Sess.  §  2304  (1977).  However,  the  House  version  of 
that  bill  would  allow  federal  judges  to  sentence  offenders  to  terms  concurrent 
with  state  sentences.    H.R.  23U,  95th  Cong.,  1st  Sess.  §  2304  (1977). 

17.  The  following  jurisdictions  appear  to  have  no  statutory  law  or  reported 
decisions  on  the  subject:  Delaware,  Hawaii,  Idaho,  Maiiie,  Maryland,  Massachu. 
setts,  Mississippi,  Montana,  New  Hampshire,  New  Mexico,  North  Dakota,  Ohio, 
Rhode  Island,  South  Carolina,  South  DakoU,  Vermont,  Washington,  West  Virginia, 
Wisconsin,  and  Wyoming.  In  addition,  the  courts  of  four  states  have  specifically 
reserved  the  question  of  whether  a  trial  court  may  combine  a  defendants  sentence 
with  one  from  another  jurisdiction,  but  hold  that  there  will  not  be  a  presumption 
that  interjurisdictional  merger  was  intended  to  apply  when  the  trial  court  is 
silent  as  to  the  effect  of  an  out-of-state  sentence.  Herman  v.  Brewer,  193  N.W.2d 
540,  545  (Iowa  1972);  Beasely  v.  Wingo,  432  S.W.  .d  413,  414  (Ky.  1968); 
State  V.  Peterson,  235  N.W.2d  801,  802  (Minn.  1975);  Nelson  v.  Wolff,  190 
Neb.  141,  206  N.W.2d  563,  564  (1973). 

18.  Art.  Stat.  Ann.  §§  41-903,  43-2312  (1977);  III.  Ann.  Stat.  ch.  38, 
§§  1005-8-l(f),  10OS-8-4(a),  1005-8.6(e)  (Smith-Hurd  1973);  Kan.  Stat  § 
2M608(5)  (1974);  La.  Code  Crim.  Pro.  Ann.  tit  30,  art.  883.1  (West  Supp. 

1976)  ;  Nev.  Rev.  St*t  §  ,^76.045  (1977);  N.Y.  Penal  Law  §§  70.20(3), 
70.25(4),  70.30(2-a)  (McKinney  1975);  N.C.  Gen.  Stat.  §  148-65.3  (Supp. 
1975);  18  Pa.  Cons.  Stat.  Ann.  §  1361(b)  (Pardon  Supp.  1977-78);  Va.  Code 
§  19.2-308.1  (Supp.  1977).  Utah  does  not  expressly  pemut  sentences  to  run 
concurrently  with  those  in  oth«r  jurisdictions.  The  length  of  any  out-of-state 
sentences,  however,  must  be  added  to  that  of  the  Utah  sentence  in  calculating 
maximum  allowable  sentence  length.  Utah  Code  Ann.  §  76-3-401(5 )(c)  (Supp. 

1977)  .  The  Nevada  statute  serves  as  a  good  example  of  the  type  of  legislaUve 
action  which  has  been  taken: 

1.  Whenever  a  person  convicted  of  »  public  offense  in  this  state  is  un- 
der sentence  of  imprisonment  pronounced  by  another  jurisdiction,  federal 
or  state,  whether  or  not  the  prior  sentence  is  for  the  same  offense,  the 
court  in  imposing  any  sentence  for  the  offense  committed  in  this  state 
may,  in  its  discretion,  provide  that  such  sentence  shall  run  either  con* 
currently  or  consecutively  with  the  prior  sentence. 

2.  If  the  court  provides  that  the  sentence  shall  rxm  concurrently,  and 
the  defendant  is  released  by  the  other  jurisdiction  prior  to  the  expiration 
of  the  sentence  imposed  in  this  state,  the  defenoant  shall  be  returned 
to  the  State  of  Nevada  to  serve  out  the  balance  of  such  sentence,  unless 
the  defendant  is  eligible  for  parole  under  the  provisions  of  chapter  213 
of  NRS,  and  the  board  of  parole  commissioners  directs  that  he  shall  be 
released  on  parole  as  proviaed  in  that  chapter. 

3.  If  the  court  makes  an  order  pursuant  to  this  section,  the  clerk  of 
the  court  shall  provide  the  director  of  the  deptrtment  of  prisons  with  a 
certified  copy  of  judgment  and  notification  ol  the  place  of  out-of-state 
confinement. 

4.  If  the  court  makes  no  order  pursuant  to  this  section,  the  sentence 
imposed  in  this  state  shall  riot  begin  until  the  expiration  of  all  prior 
sentences  imposed  by  other  jurisdictions. 

Nev.  Rev.  Stat.  §  176.045  (1977) 
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several  state  courts  have  attempted  to  fashion  rules  regarding  sentence 
service  for  offenders  who  commit  offenses  in  different  states.  Some 
of  these  courts  have  consolidated  in-state  sentences  with  terms  im- 
posed by  sister-state  or  federal  courts.**  Others,  however,  have  totally 
rejected  the  concept  of  concurrent  sentencing  for  defendants  who 
have  been  convicted  for  offenses  in  other  jurisdictions.^^ 

Policies  Advanced 

In  evaluating  the  appropriateness  of  concurrent  or  consecutive 
sentencing  for  multijurisdictional  offenders,  it  is  helpful  to  look  at 
both  the  legal  philosophies  and  the  policiis  behind  each  of  these 
practices.  Criminal  sanctions  are  aimed  at  achieving  several  different 
and  often  conflicting  social  policies.^*  Over  the  years,  courts  and 
legislatures  have  chosen  to  emphasize  either  retribution,  deterrence, 
or  rehabilitation  as  the  primary  purpose  of  criminal  corrections." 
While  it  is  beyond  the  scope  of  this  Comment  to  advocate  a  par- 
ti'cular  philosophy  of  punishment,^^  whichever  theory  is  considered 

rJoA  ^^'T^n^^^fU*^.^^^',^^^'       P'^'^  ^»     Pa«««on»  64 

7i?^^^^^i?Vo^/?Q«5f'  ^P^^'  ^»      Stolikcr,  49  Cd.2d 

Inn  lo'^f'^/w  P^°P'^      Sewell,  139  Cal.  Rptr.  389  (Cd. 

App.  1977}  (life  sentences  must  be  served  consecutively  to  previously  imposed 
sentences  from  other  jurisdictions).  People  v.  Lewis,  564  P.2d  111  (Colo.  1977J- 

N  W2d  7.f  1?Q^f  p'f  '"'r.^'".^;  'VJ"^'^  'I  ^-y'  372  Mich.  378!  126 
n^a^  IV.  ^^964);  Peop  e  V  Daniels,  69  Mich.  App.  345.  244  N.W.2d  472 
(1976);  State  V  Corbit  147  N.J.  Super.  195,  370  A.2d  916  (1977);  State  v. 
Graham  544  S.W.2d  921  (Tenn.  Crim.  App.  1976);  £x  parte  Lawson.  98  Tex 
f.w"A  095U:  ''''  ^  Ax.'S.  n2.^ 

20.  Marrone  v.  State  458  P.2d  736  (Alaska  1969);  Wilson  v.  Warden.  26 
?^!!''n^WJ'J^  ^'^^  ^  ^S"P«^-  Cl.  1964),  Grimes  v.  Greer.  223  Ga.  628 
JtL?;^'?        (1967).  Huddleston  v.  Ricketts,  233  Ga.  112,  210  S.E.2d  319 

Q  vtoViif/'v/-  '^-^V^  197^>'  State  v.  Toliver.  544 

S.W.2d  565  (Mo.  1976).  Ex  parte  While,  50  Okla.  Crim.  163,  296  P.  756  (1931) 
Clanton  V.  Statts  446  P.2d  618  (Okla.  Crim.  App.  1968);  State  v.  Stewart,  6  Or 

^^l^^'jrcl'H^^^^^^'^^^-  Alabama  may  also  follow  this  nde.  S^l  Du^ 
V  State,  346  S.2d  51  (Ala.  Crim.  App.  1977).  The  Attorney  General  of  Florida 
«dvi>cs  that  Florida  follows  this  rule.    73  Op.  Att'y  Gen.  Fla.  433  (1973). 

21.  For  example^  the  Model  Penal  Code  provides  that  the  major  purposes  of 
Its  sentencing  and  treatment  provisions  are  (1)  to  prevent  the  commission  of 
offenses  (2)  to  prom  of e  the  correction  and  rehabilitation  of  offenders;  (3)  to 
sateguard  offenders  against  excessive,  disproportionate,  or  arbitrary  punishment: 
(4;  to  give  fair  warning  of  the  nature  of  the  sentences  that  may  be  imposed  on 
conviction  of  nn  ofTcniC.  (5)  to  differentiate  among  offenders  with  a  view  to  a 
|ust  individualization  in  their  treatment.  (6)  to  define,  coordinate  and  harmonize 
the  powers,  duties,  and  functions  of  the  courts  and  of  administrative  officers  and 
agencies  responsible  for  dealing  with  offenders.  (7)  and  to  advance  the  use  of 
generally  accepted  scientific  methods  and  knowledge  in  sentencing  and  treaUne 
offenders.  Model  Penal  Code  §  1  (Tent  Draft  No.  5.  1956).  See  Contkm- 
poitABY  Punisilment;  VfEw,  EXPLANATION  AND  JusTincATioNs  (R.  Gcrber  tnd 
P  McAnany  ed.  1972),  Tikories  of  Punisiimentt  (S.  Grupp  ed.  1971) 

22.  S.  KvBiN  supra  note  11,  at  ch.  iO,  §  6.  and  cases  cited  therein. 

23  Many  authorities  feel  that  the  historical  trend  has  been  toward  viewing 
the  purpose  of  incarceration  as  rehabilitation.  K.  Menningeh,  The  Ciume  or 
Punishment  ( 196S).  D.  Rothn<an,  The  Discovery  of  the  Asylum  (1971).  This 
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most  persuasive  will  affect  a  jurisdictions  decision  regarding  sen- 
tence service  for  multi jurisdictional  offenders. 

Those  courts  which  have  been  reluctant  to  merge  criminal  sen- 
tences for  multijurisdictional  offenders  have  not,  in  most  cases,  articu- 
lated philosophical  justifications  to  support  consecutive  sentencing. 
Often,  these  courts  simply  state  that  the  statutes  in  the  jurisdiction 
do  not  allow  criminab  to  serve  in  state  time  in  out-of-state  prison 
facilities.^^  Nevertheless,  some  rationales  in  support  of  cumulative 
sentencing  for  multijurisdictional  offenders  have  emerged.  For  ex- 
ample, some  cx)urts  have  suggested  that  there  are  constitutional  lim* 
itations  on  a  jurisdictions  ability  to  merge  criminal  sentences  with 
those  from  other  jurisdictions.  These  courts  have  reasoned  that  penal 
laws  cannot  have  the  extraterritorial  effect  which  is  necessary  for 
sentence  merger."  Although  that  justification  may  have  had  some 
foundation  at  one  time,  it  is  now  generally  recognized  that  constitu- 
tional constraints  do  not  limit  the  extraterritorial  effect  of  penal  laws.^* 

Another  reason  offered  for  refusing  to  integrate  prison  sentences 
for  crimes  committed  in  different  jurisdictions  is  that  it  will  lead  to 
a  disparity  m  sentencing  between  multijurisdictional  offenders  and 
those  who  commit  crimes  within  only  one  state.^^  This  concern,  in 
essence,  questions  the  validity  of  the  concept  of  concurrent  sentencing. 
As  noted  earlier,  however,  most  jurisdictions  allow  intrastate  offenders 

rchabihtatwe  theory  of  punishment,  which  requires  that  treatment  be  individual- 
ized to  some  degree  for  each  offender,  has  been  approved  by  the  United  States 
Supreme  Court.  In  WiUtams  v.  New  York»  337  U.S.  241,  247  ( 1949),  the  Court 
declared  that  "the  belief  no  longer  prevails  that  every  offense  in  a  like  legal 
category  calls  for  an  identical  punishment  without  regard  to  the  past  life  and 
habits  of  a  particular  offender.  Today  rehabilitation  is  the  prevailing  theory 
of  corrections.  S.  Rudw,  supra  note  11,  at  ch.  18,  §  13.  For  criticism  of  the 
theory,  see  C.  Lewis,  Cod  in  tiie  Dock  (1970). 

24.  See  Slate  v.  Stewart,  6  Or.  App.  264.  487  P.2d  899  (1971). 

25.  Grimes  v.  Greer,  223  Ga.  628,  157  S.E.2d  260  (1967),  Clanton  v.  Sute, 
446  P.2d  618  (Okla.  Crim.  App.  1968). 

26.  F.  ZixcMERXfA?*  &  M.  Wendell,  The  Law  A^^D  Use  of  Interstate  Com- 
PACW  41>42,  77-78  (1961).  In  Huntington  v,  Attrill.  146  U.S.  657  (1892),  the 
Supreme  Court  satd  that  states  cannot  enforce  the  penal  laws  of  other  states. 
However,  several  mtcrstate  compacts  have  circumvented  this  mle  by  having  one 
state  act  as  the  agent  of  another.  A  state  may  employ  agents  outside  of  its 
physical  temtory  in  order  to  assist  in  the  enforcement  of  its  penal  laws.  See 
CouNca  OF  State  Governments,  Handbook  on  Interstate  Crime  Control 
35  (Rev.  ed.  1966)  (hereinafter  cited  as  Interstate  CRr^^E  Control]. 

27.  In  support  of  this  view  the  Minnesota  Supreme  Court  said; 

(Ilf  A  person  is  convicted  of  robberv  in  Minnesota  and  sentenced  to  five 
years  and  thereafter  convicted  or  a  crime  in  Federal  Court  and  sen- 
tenced (to  H  concurrent  term]  for  five  years,  he  would  be  free  in  five 
years.  However,  a  defendant  who  committed  only  one  state  or  one 
Federal  crime  might  receive  a  five-year  sentence  also.  This  disparity 
in  punishment  should  not  result  merely  because  of  the  desirability  of 
A  multiple  sentence  being  served  at  one  time  under  one  correctional 
system.  ,       ,  , 

State  V.  Petersen,  305  Minn.  478,  485,  235  N.W.2d  801,  805  (1975).  See  oho 
Sute  V.  Cunnady,  192  Neb.  404.  222  N.W.2d  110  (1974). 
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to  serve  concurrent  terms.2«  A  related  concern  is  that  such  sentencing 
will  allow  a  defendant  to  avoid  serving  time  for  the  crime  committed 
in  the  slate  which  sentenced  him  to  the  concurrent  term.  Thus, 
correctional  philosophies  may  be  important  in  a  jurisdiction  s  decision 
to  require  offenders  to  serve  their  sentences  in  the  state  where  the 
crime  was  committed.   A  stale  generally  may  be  reluctant  to  allow 
offenders  who  break  its  laws  to  serve  their  entire  sentences  in  other 
jurisdictions  subscribing  to  different  penal  philosophies.  For  example, 
a  state  may  feel  that  the  retributive  effect  of  punishment  would  be 
dimimshed  if  the  offenders  in-state  sentence  were  merged  with  one 
from  another  jurisdiction.   Similar'^,  where  rehabilitation  is  a  prime 
consideration,  a  state  might  desire  to  control  the  corrections  process 
itself  in  order  to  emphasize  its  own  goals,  rather  than  those  of  an- 
other  jurisdiction.    Or  a  state  may  feel  that  there  is  a  greater  de- 
terrent  effect  when  the  sentence  is  served  in  the  state  where  the 
crime  was  committed.  Also  if  one  state  has  determinate  sentencing 
and  the  other  has  indeterminate  sentencing,  both  states  may  be 
reluctant  to  permit  merger  of  sentences.    If  such  a  conflict  is  too 
substanhal.  the  jurisdictions  may  refrain  from  interjurisdictional  sen- 
tence merger  altogether.   In  many  cases,  however,  correctional  phil- 
osophies will  not  differ  significantly.^^    Even  where  correctional 
goals  do  conflict,  some  jurisdictions  may  be  willing  to  allow  some 
displacement  of  their  correctional  goals  to  effectuate  the  goals  of 
multijurisdictional  sentence  merger. 

Those  courts  which  support  the  merger  of  inteijmisdictional 
sentences  have  advanced  a  variety  of  social,  clinical,  administrative 
and  economic  reasons  for  their  preference.  Many  of  these  principles 
are  similar  to  those  which  are  advanced  by  advocates  of  concurrent 
sentencing  in  general.^o  One  parHcularly  persuasive  argument  which 
supports  both  intrastate  concurrent  sentencing  and  interjurisdictional 
merger  of  sentences  is  that  the  sentencing  judge  is  afforded  greater 
discretion  in  shaping  the  sentence  to  the  defendant.^* 

28.  See  text  accompanying  note  14  supra.  See  aUo  ABA  Commission  on 
CORHECTIONAL  Facilities  and  Sehvices,  Sentencing  Computation  Laws  and 
ftucncE:  A  Preliminary  Suhvey,  (1974)  (hereinafter  cfted  as  ABA  Sentencing 
Computation  Survey]. 

most  jurisd  ctions  declare  either  deterrence,  or  reformation  or  both  to  be  the  pur- 

pose  of  their  penal  laws. 

30,  See  generally  ABA  Sentencing  Standards,  supra  note  5,  at  $  34  and 

explanatory  commentary  for  a  disctission  of  those  policies  which  arc  advanced 

tor  concurrent  sentencing  in  general. 

^^^"^  example,  a  »^rmcr  Governor  of  New  York  said: 
The  authority  to  impose  [an  interjurisdictional]  concurrent  sentence  may 
be  necessary  in  a  particular  case  ...  in  order  to  afford  a  sentencing 
court  the  opportunity  to  make  the  fairest  disposition  possible  in  that 
case.  Those  most  famQiar  with  our  criminal  justice  system— jurists  and 
penologists  alike— agree  that  the  courts  should  have  this  added  flexibility 
in  sentencing.  ^ 
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Another  reason  which  has  been  offered  in  support  of  interjurisdic- 
tional merger  of  sentences  is  that  it  may  induce  the  offender  to  co- 
operate  with  law  enforcement  age  icies.  A  defendant  who  owes  time 
on  a  sentence  in  another  jurisdiction  might  be  inclined  to  plead  guilty 
and  to  assist  law  enforcement  officers  in  the  apprehension  and  con- 
viction of  other  offenders  if  there  is  the  possibility  that  he  can  serve 
his  m-state  sentence  tosether  with  the  undischarged  term  of  his  out- 
of-state  sentence.32 

A  unified  corrections  program  for  multijurisdictional  offenders 
may  be  beneficial  regardless  of  a  jurisdiction's  penal  philosophy.  The 
fragmented  character  of  the  punishment  imposed  upon  those  criminals 
who  are  forced  to  ser\'e  Hmc  in  several  jurisdictions  has  impaired  the 
development  of  meaningful  correcHons  programs.^^  In  particular, 
the  rehabilitation  function  of  corrections  may  be  inhibited  if  the  teirni- 
nation  of  a  sentence  in  one  jurisdiction  serves  only  as  the  beginning 
of  another  sentence  in  a  different  jurisdiction.  For  example,  the  skills 
which  an  inmate  has  learned  can  become  atrophied  through  disuse 
if  he  IS  transferred  to  an  institution  in  another  jurisdiction  where  he 
does  not  have  an  opportunity  to  practice  that  craft.^* 

Supporters  of  sentence  merger  also  point  out  that  this  practice 
eliminates  many  of  the  disabilities  that  multijurisdictional  offenders 
must  face  because  of  detainers.  Detainers  are  often  filed  against 
multijurisdictional  offenders  in  order  to  assure  that,  upon  release  from 
one  jurisdiction's  prison,  they  wUl  be  available  to  serve  the  sentence 
in  the  filing  jurisdicUon.  Offenders  who  have  detainers  filed  against 
them  are  usually  deprived  of  many  privileges."  For  example,  they 
may  be  incarcerated  in  maximum  security,  deprived  of  trustee  status. 

Memorandum  from  Governor  Malcolm  Wilson  J"n^l5  1974  No.  214,  quoted 
in  People  v.  Vilale,  80  Misc.  2d  36,  42,  360  N.Y.S.2d  375,  383  (Nassau  County 

Z2^tle  N.Y.  Penal  Law  §  70.20(3)  (McKinney  Supp.  1977)  and  .«P>j?f  O; 
commentary.  This  rationale  for  merger  would  be  of  greatest  value  to  jurisdictions 
when  they  impose  sentences  on  defendants  who  already  are  serving  prison  time 
elsewhere.  The  state  which  first  sentenced  the  multijurisdictional  offender  codd 
not  avail  itself  of  this  practice  unless  it  cooperated  with  other  junsdictions  in 
which  the  defendant  had  committed  crimes. 

33.  For  example,  the  Colorado  Supreme  Court  has  said: 
A  persistent  problem  in  the  area  of  sentencing  has  been  the  fragmented 
character  of  the  punishment  imposed  upon  criminals  who  commit  crimes 
in  a  number  of  slates.  Punishment,  rehabilitation  of  the  defendant,  and 
protection  of  the  public  are  desired  goals  in  the  sentencing  process-  The 
fact  that  sentencing  must  occur  In  multiple  jurisdictions  should  not 
automatically  blind  a  sentencing  court  to  the  penal  program  already  in 

PeopFeT  Uwis,  564  P.2d  Ul,  112-13  (Colo.  1977).  xr      P.^  ft 

L  Bennett.  The  Correciianol  Administrator  Views  ^'^^^f 
(luly-Sept.  1948).  Accord,  In  re  Carey,  372  Mich  378,  126  N^W  2d  727  (1964). 
^  as  L  Note,  Detainers  and  the  Correctional  Process,  1966  Wash.  U.  L.  Q. 
417. 
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denied  admission  into  programs  which  require  temporary  presence 
outside  of  the  penal  facility,  and  deprived  of  paroIe.3«  These  restraints 
on  the  prisoner  ar^  unnecessary  when  multijurisdictional  sentences 
are  served  together,^^ 

There  are  also  economic  and  administrative  reasons  which  support 
interjurisdictional  sentence  merger.  First,  the  practice  would  simplify 
the  task  of  those  oflScials  who  must  keep  track  of  the  time  remaining 
to  be  served  by  the  multijurisdictional  offender.   Where  the  prisoner 
owes  time  for  several  crimes  from  several  jurisdicHons,  these  computa- 
tions can  become  quite  complicated  under  consecutive  sentencing." 
This  is  because  the  time  computation  rules  of  the  different  Jtates 
often  var)-  to  a  large  extent.^^   With  merger,  only  one  jurisdiction's 
computation  rules  would  apply.    Second,  the  merger  of  interstate 
sentences  would  help  reduce  the  number  of  prisoners  shuttling  back 
and  forth  between  different  jurisdfctions.'<<>   Such  prisoner  transfers 
increase  the  costs    and  the  administrative  burdens  of  incarceration. 
Finally,  multijurisdictional  merger  of  sentences  should  result  in  a 
general  reduction  in  the  costs  of  corrections  since  the  financial  burden 
of  incarceration  could  be  shared  by  more  than  one  jurisdiction."  For 
example,  a  unified  correcHons  program  for  a  multijurisdictional  of- 
fender would  alleviate  the  waste  which  occurs  when  both  sentencing 
jurisdictions  duplicate  services  such  as  job  counseling. 

In  general,  the  same  principles  which  support  concurrent  sentenc- 
ing  in  one  jurisdiction  are  applicable  on  the  interjurisdictional  level 


36.  Id.   See  ako  S.  Rubin,  supra  note  IS,  at  ch.  11,  $  21. 

37.  States  which  allow  interjurisdictional  merger  of  criminal  sentences  may 
also  be  concerned  about  the  security  practices  employed  in  out-of-iurisdiction 
pnsons  which  are  u^cd  to  incarcerate  multijurisdictional  offenders.  Because  these 
states  do  not  intend  to  reincarcerate  the  de/endant  at  the  end  of  his  merged  term, 
their  concern  with  restricting  his  liberties  is  not  likely  to  be  particularly  urgent. 

*  s^ate  were  truly  concerned  about  security  measures  in  other  jurisdictions,  it 
probably  would  refrain  from  merging  sentences  with  that  state. 

38.  Records  indicating  the  location  of  the  prisoner  and  when  ho  is  due  to 
begin  serving  his  sentence  in  that  state  must  be  maintained.  In  addition, 
adjustments  may  have  to  be  made  in  the  prisoner's  time  computations. 

39.  See  ABA  Sentencing  Commttation  Survey,  supra  note  28  at  3^9 

40.  In  Ex  rel  Snuth  v.  Dowd,  234  Ind.  152,  124  N.E.2d  208  (1955),  for 
example,  a  prisoner  who  was  serving  a  term  in  a  state  prison  was  released  to 
federal  authonties  to  serve  a  federal  term,  and  was  then  returned  to  state 
custody  to  complete  his  state  sentence. 

41.  Transportation,  as  well  ju  other  costs,  must  be  paid  for  prisoner!  and 
accompanying  guards, 

42.  Interjurisdictional  merger  of  sentences  could  conceivably  raise  incarcera- 
tion costs  for  those  jurisdictions  which  presently  spend  very  little  on  intrastate 
corrections  prowams.  In  addition,  some  of  the  savings  which  would  result  from 
the  increased  efficiency  of  correctional  systems  due  to  sentence  merger  might  be 
offset  by  increased  administraUve  costs  involved  in  allocating  the  costs  of  multi- 
jurisdictional  sentence  service.  Sec  Appendix,  Article  X,  infra.  Nevertheless, 
the  overall  cost  of  incarceration  should  go  down  duo  to  reductions  in  duplicative 
programs  and  the  shortening  of  prison  terms. 
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The  fact  that  the  defendant  aisls  crossed  a  jurisdictional  boundary  is 
not  necessarily  relevant  to  the  correctional  problem  he  poses.**'  Al- 
though merger  of  sentences  may  not  always  be  appropriate,  the 
sentencing  judge  should  have  the  opportunity  to  make  xhat  determi- 
nation/* 


Problems  with  the  Cubrent  State  of  the  Law 

At  present,  a  number  of  obstacles  complicate  the  process  of  sen- 
tence merger  for  multijurisdictional  ofiFenders.  The  absence 
of  adequate  procedures  to  accomplish  merger,  even  when  two  juris- 
dictions desire  it,  adds  to  the  problems  in  this  area.  In  addition,  the 
complexity  involved  in  efiFectuaiing  merger  has  tended  to  obscure  its 
benefits. 

The  cxjurto  and  legislatures  in  some  jurisdictions  have  acted 
unilaterally  in  attempting  to  merge  sentences  for  multijurisdictional 
offenders.^=*  Ultimately  such  measures  will  fail  because  they  cannot 
provide  for  tlie  necessary  interstate  and  federal-state  cooperation. 
For  example,  under  current  practice,  a  sentencing  judge  s  efiForts  at 
sentence  merger  may  be  thwarted  because  the  state  in  which  the 
merged  sentence  is  to  be  served  may  refuse  to  accept  custody  of  the 
defendant  until  he  has  completed  his  sentence  in  the  other  state/*  In 


43.  See  ABA  Sentencing  Stan'dards,  supra  note  5,  at  §  3.5  and  explanttoiy 

^"The"^ncil  of  State  Governments  has  said  that  continued  institutionalization 
embitters  the  offender  and  defeats  the  objectives  of  correctional  systems.  S. 
Rubin,  supra  note  11,  at  ch.  11,  §  21.  See  also  National  Advisory  Commission 
ON  CniMiNAi,  Standards  and  Goals,  Corrections  §  5.6(4)  and  explanatory 
commentary  (hereinafter  cited  as  NACC  CoRWEcnoNs]. 

44.  It  may  be  said  that  the  sentencing  judge  can  give  a  hghter  sentence  it 
he  knows  that  the  offender  will  be  incarcerated  elsewhere.  However,  as  one 
commentator  has  pointed  out,  the  situation  is  not  that  simple: 

The  judge  sentencing  a  defendant  facing  other  charges  in  other  juris- 
dictions has  a  confusing  task.  He  rtizy  be  tempted  to  accept  a  plea 
to  a  lesser  charge  to  lessen  the  impact  of  the  conviction  on  the  sen- 
tences still  to  come,  although  the  result  is  at  best  speculative.  He  may 
hesitate  to  impose  a  long  term  for  the  crime  for  which  he  £s  sentencing 
if  the  offender  is  facing  subsequent  sentences.  He  may  want  to  place 
the  defendant  on  probation  but  may  regard  it  as  futile  because  the 
next  judge  may  commit  on  another  charge.  In  such  a  confused  situa- 
tion, lie  may  decide  simply  to  sentence  as  though  no  other  charges 
existed,  which  unfortunately  complicates  rather  than  solves  the  problem. 
S.  Rubin,  supra  note  11,  at  ch.  11,  f  21. 

45.  See  notes  18-20  supra* 

46.  For  example,  in  In  re  Tomlin,  241  Cal.  App.  2d  668,  50  Cal.  Rptr.  805 
(1906),  {he  defendant  was  on  parole  from  a  Virginia  prison  when  he  was  sen- 
tenced for  a  crime  in  California.  As  a  result,  his  Virginia  parole  was  revoked. 
The  California  authorities  attempted  to  send  the  defendant  to  Virginia  so  that 
the  sentences  of  the  two  states  could  be  served  simultaneously.  VirginU  refused 
to  accept  custody  of  the  defendant,  however,  until  his  California  term  was 
completed.    In  response  to  the  offender's  habeas  corpus  suit,  the  California 
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this  situation,  the  ofFender  has  no  standing  to  object  to  the  loss  of 
the  benefit  that  the  merged  sentence  would  have  given  him.'''  Without 
an  effective  means  of  merging  sentences  from  different  jurisdictions, 
the  judge  sentencing  a  defendant  who  faces  charges  in  other  jurisdic- 
tions has  a  confusing  task.^' 

Another  problem  with  the  current  system  is  how  to  determine 
the  parole  status  of  an  offender  who  is  serving  concurrent  terms  from 
more  than  one  jurisdiction.  The  states  have  not  agreed  on  the  rule 
to  be  applied  in  determining  eligibility  for  parole  under  such  circum- 
stances.'*'* Therefore,  at  present  it  will  often  be  diflScuIt  for  the  offender 
who  is  serving  concurrent  sex:tences  from  several  jurisdicstions  to  deter- 
mine when  he  is  eligible  for  Actual  release.  Without  a  clear  determi- 
nation of  his  parole  status,  many  of  the  benefits  of  serving  a  merged 
sentence  become  illusory.'^ 

The  present  system  also  does  not  ensure  that  the  multijurisdic- 
tional  offender  will  serve  his  merged  time  in  the  appropriate  juris dic- 


Court  of  AppcaL>  staled.  "The  law  of  this  state  requires  only  thit  Tomlin  be 
made  available,  it  docs  not  and  can  not  compel  the  commonwealth  of  Virginia 
to  take  him/'  Id.  4  670,  SO  Cal.  Rptr.  at  806.  Accord,  Marrone  v.  State,  458 
F.2d  736  (Alaska  1969),  People  v.  Mahood,  59  I11.2d  106,  319  NE.2d  486 
(1974). 

47.  The  Tenth  Circuit  Court  of  Appeals  emphasized  this  point: 

"(lit  is  a  matter  of  comity  between  two  sovereigns  to  decide  between 
themselves  who  shall  have  custody  of  a  convicted  prisoner  ....  (IJf 
the  sovereign  having  prior  jurisdiction  waives  its  right  to  custody  the 
prisoner  docs  not  have  standing  to  object.**  Joslin  v.  Moseley,  420  F  2d 
1204,  1206  (10th  Cir.  1969).  Accord,  Chunn  v.  Clark,  451  F.2d  1005 
(5lh  Cir,  1971);  Jones  v.  Taylor,  327  F.2d  493  (lOth  Cir.),  cert, 
denied,  377  U.S.  1002  (1964). 

48.  See  note  44  supra. 

49.  Some  states  presently  require  that  the  prisoner  be  returned  to  the  state 
whose  sentence  has  not  been  completed.  Cal.  Penal  Code  §  2900  (West  1970); 
III.  Ann.  Stat.  ch.  38,  §§  1005  8-l(f),  10C5-8-6(e)  (Smith-Hurd  Supp.  1978); 
People  V.  Lewis,  564  P.2d  111  (Cole.  1977).  Other  states  allow  their  ptiolo 
authorities  to  decide  if  the  ofFender  should  be  brought  back  to  the  home  state  to 
complxjte  that  state's  remaining  sentence  or  if  his  ftrefgn  parole  should  be  hon- 
ored Nev.  Rev.  Stat.  §  176.045  (1977),  N.C.  Gen.  Stat.  §  148-65.3  (1978); 
18  Pa.  Cons.  Stat.  Ann.  §  1361(b)  (Purdon  Supp.  1978).  Now  York  takes  a 
unique  approach  to  this  problem.  It  requires  that  the  prisoner  be  returned  to 
New  York  only  if  the  New  York  sentence  is  longer  than  the  out-of-state  sentence 
or  if  the  defendant  has  not  yet  served  the  minimum  time  on  his  New  York  sen- 
tence, otherwise  New  York  will  abide  by  the  parole  decision  of  the  jurisdiction  in 
which  the  offender  is  incarcerated.  People  v.  Thompson,  87  Misc.  2d  302,  384 
N.Y.S.2d  974  (Sup.  Ct.  1974).  ^  ^ 

50  One  of  the  purposes  or  aims  of  sentence  merger  is  to  create  unified 
sentences  rather  than  miJtiple  terms.  See  text  accompanying  note  34  tupra. 
Sending  the  prisoner  to  a  second  state  to  complete  his  term  will  only  frustrate 
the  aim  of  sentence  merger.  In  addition,  where  the  parole  status  of  the  multi- 
jurisdictional  offender  is  unclear,  the  parole  board  cannot  confidently  develop 
a  parole  plan  because  it  cannot  assure  that  the  defendant  will  not  be  taken  Into 
^h^^  o^^cr  jurisdiction  on  his  release.    S.  Rubin,  supra  note  11,  at 
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tion.^^  Unless  the  laws  are  changed,  a  prisoner  will  serve  his  con- 
current  time  in  the  stale  that  first  sentences  him.'^  That  state,  how- 
ever,  should  not  necessarily  bear  this  burden,  because  the  order  cf 
sentencing  does  not  relate  to  the  appropriateness  of  the  place  of 
incarceration. 

The  retention  of  jurisdiction  to  modify  a  multijurisdictional  of- 
fenders  merged  sentence  or  to  review  his  writ  of  habeas  corpus  also 
poses  problems  under  the  current  law.  It  has  been  held  that  a 
transfer  of  a  prisoner  to  another  state  for  the  purpose  of  concurrent 
sentence  service  does  not  amount  to  a  waiver  of  the  court's  jurisdic- 
tion to  modify  the  sentence."^  Nevertheless,  there  are  no  existing 
means  of  assuring  the  retention  of  jurisdiction  besides  voluntary  co- 
operation. Another  problem  with  the  present  law  is  that  the  multi- 
jurisdictional offender  may  not  receive  the  benefit  of  those  maximum 
sentence  limitations  for  concurrent  sentences  which  are  presently 
available  to  intrajurisdictional  oflFenders.°*  A  final  problem  is  that 
under  existing  law  no  mechanisms  have  been  developed  which  would 
equitably  distribute  the  costs  of  incarcerating  a  multijurisdictional 
offender  serving  concurrent  sentences.  In  sum,  the  current  state  of 
the  law  poses  a  number  of  practical  problems  which  inhibit  the  im- 
plementation of  multijurisdictional  sentence  merger. 

The  Advantages  Of  An  Interstate  Compact 

Effective  merger  of  sentences  for  multijurisdictional  offenders  will 
be  impossible  until  a  mecham'sm  is  provided  which  will  ensure  inter- 
jurisdictional cooperation  and  consistency  among  the  states  in  the 
incarceration  of  these  criminals.  The  interstate  compact  is  such  a 
mechanism."  Because  the  compact  is  both  statutory  and  contractual 
in  nature,  it  assures  the  interstate  cooperation  and  consistency  in  the 
law  which  are  necessary  for  merger.'* 


51.  There  are  several  ways  to  detennine  in  which  jurisdiction  it  would  bo 
most  appropriate  for  the  multijurisdictional  offender  to  serve  his  merged  sentence. 
See  note  66  and  accompanying  text  infra. 

52.  Prisoners  who  are  sent  from  one  state  to  another  for  the  purpose  of  tritl, 
under  either  the  Agreement  on  Detainers  or  the  Uniform  Criminal  Extradiction 
Act  must  be  returned  to  the  sending  state  on  completion  of  the  prosccutioiL 
Therefore,  under  current  practice,  multijurisdictional  concurrent  terms  can  only 
be  served  in  the  jurisdfction  which  has  first  sentenced  the  defendant.  Se$ 
Interstate  Crime  Control,  supra  note  26,  at  91-118,  128»57. 

53.  People  v.  Uwis,  564  P.2d  111  (Colo.  1977). 

54.  See,  ir.g.,  Minn.  Stat.  Ann.  §§  609.15(2),  609.155(1)  (1964);  NX 
Penal  Law  §  70.30  (McKinne/s  1975). 

55.  Wendell,  supra  6,  at  539.  See  also  ABA  Sentcncinc  Standards;  supra 
note  5,  at  §  3.5,  NACC  Correction,  supra  note  43,  166;  V.  Perry,  Effect  of 
Detainers  on  Sentencing  Policies,  9  Fed.  Prob.,  11-12  (July-Sept.  1945).  A 
proposal  for  such  an  interstate  agreement  may  be  found  in  the  Appendix  to  this 
Comment. 

56.  Wendell,  supra  note  6,  at  539. 
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Interstate  agreements  in  the  area  of  criminal  corrections  have 
existed  and  worked  successfully  for  at  least  fifty  years."  In  1954,  the 
United  States  Congress  recognized  the  uHlity  of  the  compact  'as  a 
means  for  interjurisdictional  cooperation  when  it  approved  the  forma- 
tion of  agreements  among  the  states  for  the  prevention  of  crime." 
Since  then  the  states  have  entered  into  several  such  agreements." 
i  similar  agreement  providing  for  unified  correctional  programs  for 
multijurisdictional  offenders  is  also  feasible.*<> 

An  interstate  compact  for  interjurisdictional  sentence  merger 
should  include  several  key  p/ovisions  to  enhance  its  feasibility.  First, 
sentencing  judges  in  states  which  are  parties  to  the  compact  should 
be  required  to  take  all  unfinished  out-of-jurisdiction  prison  terms  into 
consideri^tion  when  sentencing  a  multijurisdictional  offender.  The 
sentencing  judge,  however,  should  not  ulways  be  req^uired  to  merge 
the  in-state  commitment  with  one  from  another  state.«* 

The  interstate  compact  also  should  determine  the  effect  of  a 
sentencing  courts  silence  with  respect  to  merger  of  sentences  previ- 
ously imposed  by  other  jurisdictions.  The  resolution  of  a  courts 
silence  is  particularly  important  in  tliose  cases  in.  which  the  jurisdic- 


57.  In  1926  the  N*tion*I  C^onference  of  Commissioners  on  Uniform  St»te 
Laws  proposed  the  Uniform  Criminal  Extradition  Act.  See  Interstate  Cmme 
Control,  supra  note  26,  at  128-57. 

r  ^•;1-^*^;fc  V^^^  '^^  ^P*^  Clause  of  the  United  SUtes 

Conshtution,  U.S.  Cossr.  *it.  I,  J  10,  cl.  3.  requires  that  Congress  approve  tU 
compacts  between  the  sUtcs.  6       i'F  «" 

59.  For  example,  the  Agreement  on  Detainer,  Interstate  Crimi:  Control. 

TTh^" -thf'^''  ^  ^"  «n»^«d  V  forty-slx  states,  gives  prison- 

ers  the  nght  to  clear  all  detamers  filed  against  them  and  to  secure  final  fudg- 
men  s  on  arjy  mdictments.  informations  or  complaints  ouUtanding  against  them 

Lnl    ^"'j'p'*L°'!J-  ^'"^P^       the  Supervision  of 

Farolees  and  Probaiioners,  Interstatc  Crime  Control,  tupra  note  26.  at  1.68 
provides  for  the  supervision  of  offenders  on  conditional  releases  from  prison  lil 
states  other  than  the  one  of  incarceration.  ^ 

..a^f^l  ^i^K^^         ^l'"'^^^^  "^"'P^^'  *°  '"^'g^  sentences  was 

South^SkoU        ^  ^^  ^"^  ^'"^  °^       ^'^^  J"^^*^  ^'"^^  °^ 

(lit  inight  be  possible  to  work  out  some  kind  of  a  reciprocal  statute 
whereby  the  courts  of  one  state  would  be  authorized  to  cooperate  with 
ihc  courts  of  a  different  state  having  a  similar  law.  to  the  end  that 
some  sort  of  a  composite  sentence  be  worked  out.  calculated  to  reform 
the  offender  so  that  he  miglit  be  given  liberty  under  proper  supervision 
without  bemg  required  immediately  to  receive  another  course  of  trcat- 
lAent  from  a  differeirt  penitendaiy. 
1945)"^'  ^^^^  on  Sentencing  Policies,  Fed.  Prob.  12  (July-Sept. 

f)..  Appendix,  Art.  Ill  }  2  infra.   The  sentencing  judge  should  consider 

he  same  factors  in  exercising  hi$  discretion  as  ho  would  under  intrasUte  sen- 
tencing standards  The  triaf  court  could  be  reversed  on  appeal  for  abuse  of 
discretion  if  it  did  not  take  out-of-sUte  commitments  into  consideration  in 
sentencing  the  multijurisdictional  offender.  ^^i^mcnuon  m 
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tions  disagree  on  whether  a  presumption  should  be  for  consecutive 
or  for  merged  sentences.*^- 

Tlic  compact  should  also  ensure  efifectuation  of  sentence  merger 
once  it  is  ordered.*^^  Thus,  if  a  state  has  subscribed  to  the  compact, 
It  should  not  be  able  to  contest  a  subsequent  r^erger  of  its  previously 
imposed  sentence,  even  if  it  believed  that  ihe  merger  was  inappropri- 
ate in  that  particular  case.^*  Such  a  T(.*su\t  would  be  implicit  in  a 
state's  adoption  of  the  interstate  compact. 

The  mterstate  compact  should  also  include  a  maximum  liniitation 
on  interjurisdictional  terms  similar  to  those  applicable  to  intrastate 
sentences.  The  most  logical  solution  would  be  to  apply  the  maximum 
limitation  of  the  state  where  the  sentence  vould  be  served.*' 

The  interstate  compact  must  also  provide  a  means  for  determining 
where  the  multijurisdictional  offender  will  serve  his  consolidated 
sentence.  Tlie  most  appropriate  place  for  such  incarceration  would 
probably  be  in  the  state  which  had  sentenced  the  defendant  to  the 
longer  term.*^*^  Tliis  standard  provides  certair^ty  in  determining  where 
the  sentence  will  be  served.  In  addition,  the  length  of  a  sentence 
may  roughly  correspond  to  the  importance  which  a  state  places  on 
an  mdividuals  incarceration;  it  may  be  said  that  the  state  with  the 
longer  term  has  the  superior  claim  and  interest  in  the  defendant.  The 
state  sentencing  the  defendant  to  the  longer  term  will  abo  owe  the 
larger  financial  contribution.   Finally,  if  the  term  were  served  in  the 


62.  If  thfferent  presumptions  were  enacted  by  the  different  jurisdictions,  th© 
oj>eration  of  the  compact  would  not  be  affected.  Although  the  proposed  inter- 
state compact  creates  a  presumption  for  merged  sentences,  that  presumption  could 
be  changed  by  mdmdua!  states,  to  support  cumulative  sentence.  See  Appendix, 
Art.  Ill  §  (d)  infra,  ^  ,  ,  ^  , 

63.  See  Appendix,  art.  V.  This  article  of  the  proposed  compact  requires 
sentencmg  courts  to  modify  sentences  which  are  merged  by  sentencing  courts  of 
other  jurisdictions  m  accor(Kince  with  that  merger. 

64.  Prior  to  sentencing,  of  course,  prosecutors  would  be  allowed  to  argue 
that  a  merged  sentence  is  inappropriate.  r  l  u 

A  necessary  implication  of^  this  merger  is  that  the  sentencing  judge  of  the  hrst 
state  would  have  to  comply  with  the  merger  determination  of  the  sentencing 
judge  of  the  second  state.  Although  it  may  be  somewhat  arbitrary  to  give  the 
second  sentencing  judge  j>uch  discretion,  the  alternative  of  granting  the  first  court 
the  right  to  make  the  nicrger  determination  would  virtually  undo  the  effects  of 
the  compact.  _^  ,  ,  .  r 

65.  See  Appendix,  art.  Ill  §  (b)  infra,  Thfre  would  be  no  violaUon  o!  an 
offender's  nghts  under  this  proposal  since  he  would  have  been  subject  to  such 
maximum  limitation  if  he  had  served  consecutive  sentericcs.  ,    a  j 

66.  There  are  other  possible  places  where  the  multijurisdictional  ottender 
could  serve  his  combined  term.  For  example,  the  sentence  may  be  served  in  the 
state  which  has  tlie  superior  claim  to  incarcerate  the  offender.  Another  choice 
for  incarceration  may  be  the  jurisdiction  where  the  offender  has  committed  the 
more  serious  offense.  Using  the  state  with  the  longest  sentence  is  one  way  of 
effectuating  these  standards  with  some  degree  of  certainty.  ^  Another  poter^al 
solution  IS  to  allow  combined  terms  to  be  served  in  the  offender's  home  state.  The 
proposed  compact  chooses  the  jurisdiction  of  incarceration  based  on  sentence 
length.  See  Appendix,  Art.  Ill  §  (c)  irt/ra. 
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state  imposing  the  longer  tem,  it  would  be  easier  to  establish  rules  for 
parole  and  'good  time"  because  that  state s  niles  could  be  adopted.^^ 
The  interstate  compact  must  also  provide  for  rules  regarding  sentence 
merger  when  one  jurisdiction  has  determinate  sentencing  and  the 
other  has  indeterminate  sentencing.  Determining  which  state  has 
imposed  the  longer  term  in  such  circumstances  may  pose  a  problem 
because  the  state  with  determinate  sentencing  will  have  imposed  a 
fixed  term,  while  the  other  state  will  have  imposed  only  a  minimum 
aiid  a  maximum  sentence.  This  problem  can  be  resolved  by  requiring 
the  merged  term  to  be  served  in  the  state  with  determinate  sentencing 
unless  the  minimum  term  of  the  indeterminate  sentence  exceeds  the 
determinate  sentence.** 

The  interstate  compact  should  also  permit  those  courts  whose 
sentences  have  been  merged  to  retain  jurisdiction  to  modify  sentences 
and  revie\/  petitions  of  habeas  corpus.**^  Without  such  a  provision, 
a  merged  sentence  could  be  considered  to  be  an  unconstitutional 
deprivation  of  the  prisoner  s  rights.'" 

The  interstate  agreement  should  also  provide  a  means  for  allocat- 
ing the  costs  of  interjurisdictional  merger.*^*  States  might  be  reluctant 
to  allow  the  merger  of  sentences  unless  they  could  be  assured  that 
there  would  be  an  equitable  distribution  of  the  costs  among  all  of 
the  sentencing  jurisdictions.''^ 

While  the  interstate  compact  may  alleviate  many  current  prob- 
lems, it  may  also  create  some  difficulties.  For  example,  the  compact 
may  force  states  with  longer  prison  sentences  to  take  more  than  their 
fair  share  of  multijurisdictional  offenders.  With  a  provision  for  al- 
locating the  costs  of  incarceration  in  the  interstate  compact^'  how- 
ever, that  burden  is  considerably  lessened.   In  any  case,  the  substan- 


67.  Under  the  proposed  compact,  parole  and  good-time  are  left  to  the  rules 
of  the  party  state  in  which  the  sentence  is  being  served  because  most  merged 
s<'nlenccs  wdl  be  .served  in  the  state  which  imposed  the  longer  term.  However, 
there  are  exceptions  for  sentences  which  are  invalidated  and  for  merged  indeter- 
minate and  determinate  sent*-  ^s.    See  Appendix,  art.  VII  infra. 

68.  See  Appendix,  art.  Ill  §  (c)  infra. 

69  See  Appendix,  art.  VIII  infra.  It  is  also  appropriate  for  the  interstate 
compact  to  protect  the  priisoner s  and  states  rights  generally-  See  Appendix, 
art.  IX  infra. 

70.  Under  the  proposed  compact,  if  the  longer  terra  were  overturned,  the 
defendant  would  be  sent  to  the  state  which  imposed  the  next  longest  sentence. 
See  Appendix,  art.  VII  infra. 

71.  The  proposed  compact  allocates  costs  on  a  pro  rata  basi^.  See  Appendix, 
art.  X  infra. 

72.  It  is  possible  that  any  system  of  cost  allocation  could  lead  to  problems 
because  of  the  various  correctional  costs  of  the  different  states.  However,  no 
matter  how  high  the  incarceration  costs  of  any  one  state  are.  it  is  u nicely  that 
sentence  merger  would  lead  to  higher  costs  than  does  consecutive  sentencing 
because  merger  would  allow  the  costs  to  be  divided. 

73.  See  Appendix,  art.  X  infra. 
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tial  benefits  likely  to  accrue  from  interjurisdictional  sentence  merger 
more  than  compensate  for  these  new  problems. 

Conclusion 

Under  current  practice  the  multijurisdictional  offender  may  be 
punished,  restrained  and  rehabilitated  by  several  different  correctional 
systems.  The  existing  practice  deprives  the  offender  and  society  of 
the  administrative  and  social  benefits  of  a  unified  correctional  program. 

Unilateral  state  efforts  at  concurrent  sentencing  of  multijurisdic- 
tional offenders  will  inevitably  fail.  Therefore,  any  future  resoluh'on 
of  the  problems  raised  by  the  intentate  multiple  offender  will  depend 
on  the  availability  of  an  interstate  agreement  authorizing  the  inter- 
jurisdictional merger  of  sentences.  The  proposed  compact  which 
follows  is  an  example  of  the  type  of  intentate  enactment  which  would 
eliminate  the  inadequacies  of  the  present  practice. 

Appendix 

AN  INTERSTATE  COMPACT  FOR  THE  MERGER  OF 
MULTIPLE  SENTENCES 

The  contracting  states  solemnly  agree  that:  Pursuant  to  the  consent 
of  the  Congress  of  the  United  States  heretofore  granted  by  section 
III,  Title  4,  United  States  Code,  as  required  by  section  10,  Article  I 
of  the  Constitution  of  the  United  States,  the  party  states  enter  into 
the  following  agreement  to  be  known  as  "An  Interstate  Compact  for 
the  Merger  of  Multiple  Sentences." 

ARTICLE  I:   Purpose  and  Policy. 

The  party  states  find  that  the  failure  to  merge  prison  sentences  for 
crimes  committed  in  different  states  seriously  inhibits  a  consistent  and 
coherent  treatment  program  for  prisoners  during  confinement.  To 
the  extent  that  confinement  is  intended  to  rehabilitate  the  prisoner 
there  should  be  considerable  certainty  concerning  the  course  of  treat- 
ment, its  duration,  and  the  circumstances  under  which  it  will  be 
ended.  Such  treatment  can  only  be  achieved  through  unified  sen- 
tences. The  party  states  also  find  that  the  failure  to  merge  prison 
sentences  for  crimes  committed  in  different  states  imposes  unnecessary 
financial  and  administrah've  burdens  on  each  state.  Accordingly,  it  is 
the  policy  of  the  party  states  and  the  purpose  of  this  compact  to 


74,  Parts  of  this  compact  have  been  drawn  from  the  ABA  Sentencinc 
Standards,  supra  note  5,  at  §  3^,  and  Model  Scntenclng  Act,  supra  note  8, 
at  §§  U,  15.  16. 
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encourage  the  merger  of  multiple  sentences  of  imprisonment  imposed 
by  dififerent  states  so  that  said  sentences  may  be  served  at  one  time 
and  under  one  correctional  authority.  The  party  states  further  find 
that  proceedings  with  reference  to  such  merger,  when  emanating 
from  another  jurisdiction,  cannot  properly  be  had  in  the  absence  of 
cooperative  procedures.  It  is  the  further  purpose  of  this  agreement  to 
provide  such  cooperative  procedures. 

ARTICLE  II:  Definitior^s. 
As  used  in  this  agreement: 

(a)  "state"*  shall  mean  a  state  of  the  United  States,  the  United  States 
of  America,  a  territory  or  possession  of  the  United  States,  the 
District  of  Columbia,  or  the  Commonwealth  of  Puerto  Rico. 

(b)  "sentencing  court**  means  any  court  having  jurisdiction  to  pro- 
nounce sentence  on  a  person  found  guilty  of  committing  a  crim- 
inal ofiFense. 

ARTICLE  III:    Interjurisdictional  Merger  of  Sentences. 

(a)  In  imposing  sentences  upon  a  person  who  is  currently  serving  a 
sentence  of  confinement  in  any  other  party  state,  the  sentencing 
court  shall  take  such  confinement  into  consideration.'^ 

(b)  The  sentencing  court  shall  not  impose  a  sentence  which,  when 
added  to  the  out-of-state  sentence,  would  exceed  any  limitations 
which  would  be  eflFective  had  all  of  the  oflFenses  occurred  within 
the  state  of  sentence  service.'^ 

(c)  The  sentencing  court  may,  in  its  sound  discretion,  merge  any 
sentence  of  confinement  with  any  unaxpired  sentence  of  confine- 
ment previously  imposed  on  the  same  person  by  a  sentencing 
court  of  any  other  party  state.''  The  shorter  '*  sentence  or  the 
shorter  remaining  sentence  shall  be  merged  into  the  other  sen- 
tence, and  the  confinement  shall  be  served  at  a  penal  or  correc- 
tional institution  in  the  party  state  with  the  longer  remaining 
time  to  be  served.'^  However,  an  indeterminate  sentence  shall 
be  merged  into  a  determinate  sentence  where  the  determinate 
sentence  is  longer  than  the  minimum  of  the  indeterminate  sen- 
tence, and  the  confinement  shall  be  served  at  a  penal  or  correc- 
tional institution  in  the  party  state  which  sentenced  the  person 
to  the  determinate  term. 

75.  See  ABA  Sestencinc  Standauds,  supra  note  5,  at  $  3.5. 

76.  Id. 

77.  Only  the  judge  in  the  second  state  prosecuting  the  defendant  could  merge 
sentences.  See  note  64  supra, 

78.  The  term  "shorter*  as  used  here  would  apply  to  the  minimum  terms  of 
two  indeterminate  sentences. 

79.  See  Model  Sentenci.vc  Act,  supra  note  8,  at  §  14. 
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(d)  Sentences  will  be  merged  with  any  sentences  currently  being 
served  by  the  same  person  in  any  other  party  state,  unless  the 
sentencing  court  expressly  imposes  a  sentence  which  is  to  com- 
mence on  the  completion  of  the  other  sentences. 

ARTICLE  IV:   Transmittal  of  Information  of  Merged  Sentences, 

Any  sentencing  court  which  merges  a  sentence  pursuant  to  Article  III 
shall  furnish  the  other  sentencing  courts  whose  unexpired  sen- 
tences  are  merged  and  the  penal  or  correctional  institution  in  which 
the  defendant  is  presently  confined  with  authenticated  copies  of  its 
decree  which  shall  also  cite  the  out-of-state  sentences  being  merged.*® 

ARTICLE  V:   Effect  of  Merger  of  Sentences. 

If  an  unexpired  sentence  is  merged  pursuant  to  Article  III,  the  sen- 
tencmg  cuurt  which  imposed  the  sentence  shall  modify  said  sentence 
in  accordance  with  the  effect  of  the  merger.*^  , 

ARTICLE  VI:   Commencement  of  Merged  Sentence. 

Any  person  sentenced  under  this  compact  shall  be  promptly  trans* 
ported  to  a  penal  or  correctional  institution  in  the  party  state  where 
he  IS  to  serve  his  merged  sentence,  so  that  he  can  immediately  com- 
mence sei  Ace  of  that  sentence. 

ARTICLE  VIL   Parole  and  Good  Time  Under  Merged  Sentence. 

Parole  status  and  good  time  credits  for  any  person  sentenced  under 
this  compact  will  be  determined  by  the  applicable  rules  of  the  parole 
authorihes  of  the  party  state  in  which  the  merged  sentence  is  served. 
However,  if  the  conviction  for  which  the  longer  remaining  time  is 
being  served  is  invalidated  prior  to  the  expiration  of  the  shorter 
sentence,  the  prisoner  shall  be  sent  to  the  state  which  imposed  the 
shorter  sentence  so  that  the  balance  of  his  sentence  can  be  served,  or 
so  that  he  may  be  paroled. 

ARTICLE  VIII:    Retention  of  JurisdicHon. 

Any  sentencing  court  which  imposes  a  sentence  that  is  merged  pur- 
suant to  this  compact  shall  retain  jurisdiction  to  modify  that  sentence 
and  to  review  petitions  for  habeas  corpus. 


80.  Ste  Id.  §  15. 

81.  See  id.  $  16. 
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ARTICLE  IX:    Rights  of  Offenders  and  Party  States, 

(a)  Any  person  confined  pursuant  to  this  compact  shall  be  treated 
in  a  reasonable  and  humane  manner. 

(b)  All  states  party  to  this  compact  shall  have  reasonable  access  to 
any  institution  in  which  a  person  is  confined  pursuant  to  this 
compact. 

ARTICLE  X:    Responsibility  for  Costs, 

Any  costs  or  other  expenses  incurred  under  this  compact  by  the  party 
state  in  which  the  merged  sentence  is  being  served  shall  be  equally 
divided  between  the  party  states  whose  sentencs  have  been  merged 
until  such  time  as  the  shorter  sentence  would  have  expired.  At  that 
time  the  party  state  which  has  imposed  the  longer  sentence  v/H\ 
become  responsible  for  all  costs  of  incarceration.  However,  any  two 
or  more  states  party  to  this  compact  may  enter  into  supplementar)' 
agreements  determim'ng  a  difiFerent  allocation  of  costs  as  amdng  them- 
selves. 

ARTICLE  XI:    Compact  Administrators, 

Each  state  party  to  this  agreement  shall  designate  an  oflScer  who, 
acting  jointly  with  like  ofiicers  of  other  party  states,  shall  promulgate 
rules  and  regulations  to  cany  out  more  effectively  the  terms  of  this 
agreement  and  who  shall  provide,  within  and  without  the  state,  in- 
formation necessary  to  the  effective  operation  of  this  agreement. 

ARTICLE  XII:    Enter  Into  Force  and  Withdrawal 

This  compact  shall  enter  into  full  force  and  effect  when  two  or  more 
states  have  enacted  the  same  into  law.  A  state  party  to  this  compact 
may  withdraw  herefrom  by  executing  a  statute  repealing  the  same. 
However,  the  withdrawal  of  any  state  shall  not  affect  the  status  of 
an>  sentence  already  pronounced  pursuant  to  this  compact  at  the 
time  such  witlidrawal  takes  effect. 

ARTICLE  XIIL   Construction  and  Severability, 

This  agreement  shall  be  liberally  construed  so  as  to  effectuate  its 
purpose.  The  provisions  of  this  agreement  shall  be  severable  and  if 
any  phrase,  clause,  sentence,  or  provision  of  this  agreement  is  held 
to  be  unconstitutional,  the  validity  of  the  remainder  oi  this  agreement 
and  the  applicability  thereof  shall  not  be  thereby  affected.*^ 


82.  All  conflicts  between  jurisdictions  regarding  the  compact  would  come 
under  the  original  jurisdiction  of  the  United  States  Supreme  Court.   U.S.  Const. 

lit.  m,  $  2,  d.  2. 
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REAL  OFFENSE  SENTENCING:  THE 
MODEL  SENTENCING  AND 
CORRECTIONS  ACT 

MICHAEL  H.  TONRY* 

The  Uniform  Law  Commissioners  recently  adopted  a  Model  Sen- 
tencing and  Corrections  Act.'  It  provides  for  the  creation  of  a  sentence 
ing  cummisston  that  would  promulgate  guidelines  for  sentencing.  In  the 
ordinary  case,  the  judge  would  be  expected  to  impose  the  sentence  indi- 
cated  by  the  applicable  guideline.  Defendants  would  be  entitled  to  ap> 
peal  the  sentence  imposed.  To  forestall  or  frustrate  prosecutorial 
manipulation  of  the  guidelines  by  means  of  charge  dismissals  and  plea 
bargains,  the  Model  Act  separates  sanctions  from  the  substantive  crimi- 
nal law  by  directing  the  probation  officer,  the  judge,  and  any  appellate 
court  to  base  sentencing  considerations  not  on  the  offense  of  conviction 
but  on  the  defendant's  "actual  offense  behavior."  In  this  respect,  and  in 
several  others,  the  Model  Sentencing  Act  is  a  perplexing  document. 
This  article  explores  some  of  its  major  perplexities. 

Sentencing  reform  in  America  is  now  five  years  old.^  Denver^ 


*  Associate  Professor  of  Law,  Univemty  of  Maryland.  Kenneth  Abraham.  John  C.  Cof- 
fee, Jr,,  Daniel  Freed,  Norval  Moms,  Andrew  von  Hirsch  and  Frankhn  E.  Zimring  provided 
helpful  comments  on  an  earlier  venion  of  this  essay. 

♦  Nat  l  Conference  of  Comm'rs  on  Uniform  State  Laws,  Model  StNTENCiNC 
AND  CoRRtcriONS  AcT  (Approved  Draft  1978),  tocaudtn  10  Uniform  Laws  Ann.,  (master 
ed  ,  West  1974)  (Supp.  1980)  [hereinafter  cited  without  cross  reference  as  Model  Act].  This 
essay  u  primarily  concerned  with  Article  3  on  sentencing.  References  to  the  Model  Act 
should  be  underatood  to  refer  only  to  Article  3. 

For  msidera'  accounts  of  the  Model  Act  in  general,  and  Article  3  in  particular,  see  Perl- 
man  &  Potuto,  Tht  Uniform  Law  Commwiofms* Model Stnttntmg  and  Comcttons  Ajt.  An  Omvuw% 
58  Neb.  L.  Rev.  925  (1979)  [hereinafter  cited  as  Perlman  &  Potuto],  Perlman  &  Stebbtns, 
Imptmenttng  an  EquitabU  Sfntenang  System,  TTte  Uniform  Law  Communoners  *  Model  Sentencing  and 
Correciions  M(,  65  Va.  L.  Rev.  1175  (1979)  [hereinafter  cited  as  Perlman  8c  Stebbins]. 

^  Several  innuenual  books  appeared  some  years  earlier  but  the  fint  major  formal  changes 
date  from  1976.  The  major  books  included  American  Friends  Service  CoMMrrTLE, 
Strcoole  For  Justice  (1971),  M.  Frankel,  Criminal  Sentences  (1973),  N.  Morris, 
The  Fltlre  of  Impriso.vment  (1974),  Twentieth  Century  Fund  Task  Force  on 
Criminal  Sentencing.  Fair  and  Certain  Punishment  (1976),  A.  von  Hirsch,  Doing 
Justice  (1976). 

^  See  L.  WiLKiNs.  J.  Kress,  D  Cottfredson,  J.  Calpin,  and  A.  Gelman,  Sentencing 
GuiDEUNES.  Structuring  Judicial  Discretion  (National  Institute  of  Law  Enforcement 

1550 


^)  mi  by  Northwe«t«m  Univenity  School  of  Law,  v.  72.  no.  4: 1550-1596. 
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adopted  ihc  first  descriptive  sentencing  guidelines,  and  Maine*  adopted 
the  fim  determinate  sentencing  law  in  1976.  Since  then,  upwards  of 
twenty  states  have  enacted  major  sentencing  *Veform"  laws.^  Several 
states  and  many  local  jurisdictions  have  developed  sentencing  guide- 
lines.^ In  crude  oversimplification,  the  new  regimes  can  be  character- 
ized as  "descriptive"  or  "prescriptive."  The  former,  typified  by  the 
Denver  prototype,  are  empirically-based  sentencing  guidelines.  Their 
aim  is  to  inform,  and  they  have  no  legal  force.  They  purport  more  or 
less  to  describe  past  sentencing  patterns  for  various  categories  of  offend- 
er and  are  based  on  statistical  efforts  to  explain  variation  in  past 
sentences.  Their  premise  is  that  judges  will  use  the  information  to  test 
tentative  sentencing  decisions,  reconsidering  and  sometimes  changing 
those  that  differ  from  the  guidelines,  except  when  special  circumstances 
appear  to  justify  an  extraordinary  sentence.  Prescriptive  sentencing 
standards,  in  contrast,  do  have  legal  force,  deviation  by  the  judge  usu- 
ally gives  rise  to  a  right  of  sentence  appeal.  Prescriptive  sentencing 
schemes  can  encompass  detailed  statutory  sentencing  standards,  loose 
statutory  sentencing  standards,  or  presumptively  appropriate  sentencing 

and  Cnminal  Justice  \T6)  (hereinafter  cited  as  WiLKiNS,  KrESS).  For  *n  asscwment  of  the 
(kvelopmenj  and  evaluation  uf  the  impact  of  the  Denver  guidelines, /rr  W  Rich,  L  ScttoN, 
T  Clear,  and  M,  5^k5,  Sentencing  Guideunes.  Their  Operation  and  Impact  on 
THE  Courts  fN^iional  Center  for  State  Courts  1980), 

Me,  Rev.  Stat  Ann.,  tit.  17A,  chs.  47-54  (1979  Pamphlet).  For  a  description  and 
analysis  sec  Zarr,  Saxtmcmg^  28  Mt,  L.  Rev.  117  (1976),  A  federally-funded  evaluation  of  the 
impact  of  the  Maine  law  was  completed  in  1978.  J.  Kramer,  F.  Hussey,  S,  Lacoy,  D 

KaTKIN  &  C.  McLAtGHLIN,  AS6EJ>6ING  THE  IMPACT  0\  DETERMINATE  SENTENCING  AND 

Parole  ARoLmoN  in  Maine.  The  report  has  not  been  published  but  copies  can  be  bor- 
rowed from  National  Criminal  Justice  Reference  Service, 

^  The  sentencing  reform  schemes  include  statutory  "determinate"  sentencing  {fg  ,  Illi- 
nois, Indiana,  California^  Maine,  North  Carolma),  parole  guidelines  {fg. ,  Florida,  Oregon, 
New  York,  Minnesota,  VVashington),  creation  of  a  sentencing  commission  to  develop  sentenc- 
ing g>jideiine3  (a/.,  Minnesota.  Pennsylvania),  and  mandatory  minimum  sentences  {fg  ,  Mas- 
sachusetts, Michigan),  Besides  the  states  mentioned,  major  sentencing  legislation  has  been 
passed  in  Arizona,  Colorado,  New  Jersey,  and  New  Mexico  and  probably  other  places  as  well 
Aithough  keeping  up-to-date  on  sentencing  reform  development!  is  a  full  time  occupation,  tn 
attempt  is  being  made  with  a  federally-funded  project  at  American  University  Law  Institute 
S4e,  Criminal  Courts  Technical  Assistance  Project,  Overview  of  State  and  Lo- 
cal Sentencing  Guideunes  and  Sentencing  RESE/iRcn  Activity  (American  University 
Law  Institute,  May,  1980)  (hereinafter  cited  as  Overview). 

^  Overview,  note  5  jw^j,  indicates  that  as  of  May  1980  the  follo.ving  states  were  devel- 
oping sentencing  guidelines  or  were  about  to  start.  Alaska,  Connecticut,  Florida,  Georgia, 
Maryland,  Massachusetts,  Michigan,  Minnesota,  Montana,  New  Jersey^  North  Dakota,  Ore- 
gon, Pennsylvania,  Rhode  Island,  Utah,  Washington,  Wisconsin.  Among  the  local  juri$dic> 
lions  are.  Mancopa  County  (Phoenix),  Arizona,  Denver,  Colorado,  Cook  County  (Chicago), 
Illinois.  Topcka,  Kansas,  Lucas  County  (Toledo),  Ohio,  Essex  County  (Newark),  New  Jersey, 
Philadelphia,  Pennsylvania,  Clayton  County  (Dayton),  Ohio,  Hamilton  County  (Cincinnati), 
Ohio,  Cuyahoga  County  (Cleveland),  Ohio.  For  detailed  descriptions  of  the  earliest  guide- 
lines systems,  see  Wilkins,  Kress»  fupra  note  3,  fmstm  (Denver),  J.  Kress,  PRESCRIPTION 
FOR  Justice  (1960)  (Chicago,  Newark,  Phoenix). 
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guidelines  promulgated  by  a  sentencing  commission.  The  Model  Sen- 
tencing Act  is  of  the  last  sort. 

The  pace  of  change  has  been  dizzying.  Some  states  have  exper- 
ienced two  or  three  generations  of  major  sentencing  reform  innovation 
within  a  few  years."'  Much  of  the  debate  over  sentencing  law  changes 
has  been  polemical  and  irresponsible.®  The  responsible  debates  over 
proposed  reforms  have  dealt  mostly  with  major  institutional  and  struc- 
tural issues — whether  parole  boards  are  better  situated  or  otherwise 
more  appropriate  than  judges  to  determine  the  lengths  of  prison 
sentences;  whether  sentencing  policy  should  be  set  by  the  legislature,  by 
a  sentencing  commission,  by  a  judicial  body,  or  by  individual  judges— 
and  have  been  largely  suppositious.  None  of  the  major  reforms  has  been 
in  effect  for  very  long  and  policy-makers  can  only  speculate  as  to  how 
they  will  work  in  practice.^ 

In  retrospect  many  of  the  early  sentencing  reform  schemes  were 
poorly  conceived. *°  While  attempting  to  prevent  unwarranted  sentcnc- 


Minnesota  aiablishcd  parole  guidelines  only  to  abolish  parole  in  favor  of  a  presump- 
tive sentencing  guidelines  system.  1978  Minn.  Laws,  ch.  723,  </  stq, ,  Minn,  Stat,,  Ch.  244,  ti 
^tq  (1978)  Each  of  the  early  sentencing  guideline*  projccts-^in  Denver^  Chicago,  Phoenix. 
Philadelphia,  and  Newark— took  place  in  states  that  later  implemented  major  state-wide  sen- 
icncing  law  changes. 

8  Sti,  ti ,  for  accounts  of  legislative  ferment  in  California,  A.  Upson  &  M.  Peterson, 
Caujornia  JtsTiCE  Under  Determinate  Sentencing.  A  Review  and  Agenda  fox 
RtstARCH  (Rand  Corp  1980)  The  Pennsylvania  legislature  recently  rejected  as  too  lenient 
the  proposed  guidelines  for  sentencing  developed  by  the  Pennsylvania  Commission  on 
Sentencing. 

Baides  the  early  impact  evaluations  described  in  notes  3-4  supra ,  the  major  impact 
evaluations  have  concerned  mandatory  minimum  scntencmg  laws.  S€e  Joint  CoMMmu 
ON  New  York  Drcc  Law  Evaluation,  The  Nation's  Toughest  Drug  Law.  Evaluat- 
i.NC  THE  New  York  Experience  (1977),  Beha,  "AndNolsxfy  Can  Gei  You  Out^—Tht  Impact  oft 
Mandatory  Pnjon  Senttmt/or  thi  IlUgal  Canyinf  of  a  Firearm  onUu  Use  of  Firearms  and  on  the  Admtn^ 
istration  of  Cnminal  JusttCf  m  Boston,  57  B.U.L.  ReV.  96  (Pt.  I)  and  289  (Pt,  11)  (1977), 
Hcumann  &  Loftin,  Mandatory  Sentencing  and  thi  Abolition  of  Plea  Bargaining  The  Michigan  felon; 
Firearm  StatuU,  13  Law  &  Soc'Y  Rev.  J93  (1979).  Several  ambitious  federally  funded  impact 
evaluations  are  nearing  completion  and  should  be  published  some  time  m  1982.  A  Stanford 
University  group  directed  by  Jonathan  Casper  is  studying  the  California  experience,  as  u 
another  group  directed  by  Sheldon  Mcssinger  at  the  University  of  California,  Berkeley,  and 
R.chard  F  Sparks  and  Andrew  von  Hirsch  of  Rutgen  University.  The  Berkeley- Ruigen 
group  IS  also  addressing  the  impact  of  sentencing  law  changes  m  other  states,  including  Ore- 
gon and  Indiana. 

Maine,  for  example,  abolished  parole  without  establishing  sentencing  critena  for 
judges  The  result  was  to  increase  disparity  m  sentencing.  California  abolished  parole  and 
provided  detailed  statutory  sentencing  standards,  the  result  has  been  to  increase  the  sentcnc- 
insf  power  of  the  prosecutor  greatly.  Illinois  established  day-for-day  "good  time"  (time  off  for 
good  behavior)  as  a  device  for  making  sentences  seem  longer  than  they  really  are.  Thus  2 
nominal  four  year  sentence  is,  given  good  behavior  in  prison,  really  a  two  year  sentence 
However,  Illinois  good  time  does  not  vest  and  pnsoners  are  vulnerable  to  having  their  pruon 
sentences  greatly  increased  as  a  result  of  a  guard's  decision  to  penalize  alleged  misconduct  by 
withdrawal  of  accrued  good  time. 
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ing  disparities,  to  lessen  bias  and  arbitrariness  in  sentencing  and  parol- 
ing decisions  and  to  establish  published  decision  siandards  that  would 
make  officials  accountable,  many  of  the  early  schemes  assumed  a  sim- 
plistic model  of  how  the  criminal  process  works. 

California's  Uniform  Determinate  Sentencing  Act,**  for  example, 
was  one  of  the  earliest  prescriptive  sentencing  laws  and  remains  one  of 
the  most  complex.  The  Act  establishes  a  detailed  sentencing  tariff^  that 
specifies  normal,  mitigated,  and  aggravated  prison  sentences  for  defend- 
ants convicted  of  particular  felonies  and  prescribes  the  exact  amounts  by 
which  sentences  are  to  be  increased  on  account  of  prior  criminal  record, 
use  of  a  dangerous  weapon,  infliction  of  grievous  bodily  injury,  and  simi- 
lar offense  and  offender  circumstances.*^  Two  of  the  s>stemic  assump- 
tions behind  this  detail  are  that  judges  decide  sentences  and  that  judges 
will  conscientiously  apply  the  sentencing  tariff. 

Neither  assumption  is  wholly  unwarranted.  But  neither  of  them  is 
wholly  warranted  either.  The  difficulty  is  not  that  judges  wantonly  and 
whimsically  disregard  the  will  of  the  legislature  but  that  judges  do  not 
work  in  isolation  and  most  cannot  imperiously  disregard  the  interests 
and  needs  of  other  participants  in  the  process.'*  The  ubiquitous  prac- 

"  1976  Cal.  Slats,  ch,  1139  (as  amended). 

Tariff  here  and  elsewhere  refers  to  the  tmphcit  sentencing  standards  govermng  a 
court  s  sentencing  decisions.  Sec  D.A.  Thomas,  Principles  of  Sentencing  (2d  ed  1979) 
for  a  book'length  discussion  of  the  English  sentencing  tariff. 

•  ^  For  ever>  offense,  the  Act  specifics  three  prison  terms  (for  example,  2,  3,  or  5  years  for 
rubbery.  Cau  Penal  Code  §  213  (1970  &  Supp  1981)  (West)).  The  middle  number  is  the 
prcsumpttve^r  sentence  although  the  judge  may,  in  accordance  with  criteria  established  by 
the  Califurma  Judicial  Council,  impose  the  higher  or  lower  terms  to  reflect  aggravating  or 
mitigating  circumstances.  Id.  §  1170  (Supp.  1981).  The  Act  also  provides  that  the  judge 
shaii  add  additional  yean  of  imprisonment  to  the  base  sentence  if  the  defendant  has  previ- 
ou>i>  served  prison  terms  [»f  the  present  offense  is  a  designated  violent  felony,  three  additional 
years  imprisonment  {k^x  tack  pnor  prison  term  arising  from  a  designated  violent  felony  convic- 
tiuii,  fur  any  feluny  for  which  a  pnson  sentence  is  imposed,  one  additional  year  for  each  prior 
priwn  lermj.  or  if  the  defendant  was  armed  with  a  firearm,  or  personalty  used  a  deadly  or 
da^igcruus  weapon,  or  took,  damaged,  or  destroyed  property  in  value  exceeding  125,000  (one 
additional  year  m  each  case)  or  personally  u>ed  a  firearm  or  took,  damaged,  or  destroyed 
property  in  value  exceeding  $100,000  (2  additional  years  in  each  case]  or,  with  intent  to  do  so, 
mfl.cied  great  bodily  injary  (3  additional  years].  Id,  §§667.5,  12022,  12022.5,  120226, 
VI^M:.  1  Criiically,  the  enhancements  may  not  be  imposed  unless  they  are  ^'charged  and 
admitted  or  fuund  true/"  Id  §  667.5(d), /r^jAo  §  1 170.1(e).  What  all  of  this  means  is  that  the 
judge  m  most  robbery  cases  can  vary  the  sentence  down  by  one  year  or  up  by  two  while  the 
proi^cuiur  in  all  cases  can  fine  tune  the  pnson  sentence  by  electing  which  charges  to  file  or 
di>itii^  and  also  by  deciding  what  enhancements  and  pnor  prison  sentences  to  charge  and 
prove 

'*  The  prevailing  view  among  social  scientists  has  been,  for  at  least  a  decade,  that  the 
cnmmai  cuuri  is  a  complex  organization  which  can  best  be  understood  in  terms  of  bureau 
aauv  and  organizational  behaviors.  The  court  is  both  an  organization  with  goals,  conven 
iion»,  and  norms,  and  an  aggregation  of  individuals  who  are  members  of  bureaucracies  (the 
polivemart,  the  prosecutor,  the  judge,  the  public  defender).  Patterns  of  mteraction  in  any 
coufi  depend  on  il^e  quality  of  relations  among  individuals,  the  stability  of  personnel,  and  the 
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ticc  of  offering  defendants  inducements  to  plead  guilty  satisfies  the  di- 
verse needs  of  defendants,  proscutors,  defense  counsel,  and  judges.  If  the 
court's  work  is  to  be  accomplished,  prosecutors,  defense  counsel,  and 
judges  must  get  along,  and  often  that  means  going  along.  Conventions 
must  generally  be  observed,  important  interests  must  be  acknowledged, 
and  expectations  must  be  satisfied,  otherwise  the  necessary  patterns  of 
cooperation  break  down.  Sentencing  decisions  embody  not  only  the 
judge's  views,  needs,  and  interests,  but  also  those  of  the  prosecutor,  the 
defense  counsel,  and  the  defendant. 

Most  defendants  plead  guilty,'*  usually  on  the  understanding  that 
penal  risk  will  be  lessened.  Sometimes  the  prosecutor  agrees  to  dismiss 
charges  or  to  recommend  a  particular  sentence  to  the  judge.  Other 
times  counsel  negotiate  the  specific  sentence  the  defendant  will  receive. 
As  a  constitutional  matter  the  judge  must  either  accede  or  else  permit 
the  defendant  to  withdraw  his  plea.'^ 

Not  one  of  the  major  new  sentencing  systems  faces  up  to  the  squalid 
reality  that  most  guilty  pleas  arc  induced  by  promises  of  leniency.  Yet 
there  is  little  reason  to  doubt  that  concessions  remain  necessary  if  the 
requisite  number  of  defendants  are  to  plead  guilty,  or  that  plea  bargain- 
ing  will  persist,  or  that  ways  will  be  found  to  circumvent  inconvenient, 
'^unrealistic,**  and  draconian  sentencing  standards.  There  are  any 
number  of  ways,  with  or  without  judicial  cooperation,  to  induce  guilty 
pleas  under  even  the  most  detailed  sentencing  tariff.  If  the  appropriate 
sentence  depends  on  the  offense  of  conviction,  cooperation  can  be  re- 
warded by  reducing  or  dismissing  charges,  the  30-month  armed  robber 
can  be  transmogrified  into  a  20-month  robber  or  a  10-month  thief  Sen- 
tence bargains  that  patently  defy  the  tariff  would  require  overt  judicial 
acquiescence,  which  might  make  judges  uncomfortable,  but  there  arc  a 
number  of  subtler  ways  that  judges  and  lawyers  could  carry  out  sen- 
tence bargains  without  appearing  to  defy  the  tariff.*' 


policies  (and  oversight)  of  the  separate  bureaucracies.  J.  EisenSTEIn  &  H.  Jacob,  Felony 
Jt  STICE  (1977)  (Baltimore,  Chicago,  and  Detroit),  is  probably  the  leading  work,  but  the  htcr* 
ature  is  large  and  growing  For  recent  book  length  works  see,  ,  M.  Feeley,  The  Process 
Is  THE  Plnishmrnt  (1979)  (New  Haven,  Connecticut),  M.  Levin,  Urban  PoLfrics  and 
THE  Criminal  Colrts  (1977)  (Minneapolis  and  Pittsburgh),  L,  Mather,  Plea  Bargain. 
INC  OR  Trial'  (1979)  (Los  Angeles),  P,  Utz,  Settling  the  Facts  (1978)  (San  Diego  and 
Alameda  Counties,  California). 

See  National  Criminal  Jlstice  Information  and  Statistics  Service, 
SotRCEBOOK  OF  CRIMINAL  Jl'STICE^  1978,  Tablcs  5-19  (guilty  plea  rates  as  a  percentage  of 
tonvitdon  vary  from  place  to  place  but  arc  typically  in  the  85%  to  95%  range)  &  5*30  (85%  of 
federal  convictions  in  1977  resulted  from  guilty  pleas). 
»®  See  Santobello  v.  New  York,  404  U.S.  257  (1971). 

Even  in  a  detailed  prescriptive  sentencing  guidelines  system  in  which  judges  were  di- 
rtcted  to  impose  the  guidelines  sentence  in  most  cases,  judges  and  lawycn  could  effect  sen- 
tence bargains  in  at  least  three  ways.  Counsel  could  simply,  with  judicial  acquiescence,  settle 
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The  prosecutor's  enhanced  influence  under  determinate  sentencing 
has  not  gone  unnoticed.*®  Several  proposals  have  been  made  in  order  to 
prevent  the  prosecutorial  manipulation  of  narrow  sentencing  guidelines 
or  laws.  The  simplest  proposal  would  legitimate  overt  "discounts"  to 
defendants  who  plead  guilty.*^  The  most  complex  and  imaginative  pro- 
posal calls  for  establishment  of  "charge  reduction  guidelines"  for  the  ju- 
dicial decision  whether  to  approve  charge  dismissals  as  part  of  a  plea 
bargain.^^'  However,  the  least  satisfactory  proposal,  "real  offense  sen- 
tencing," is  at  the  heart  of  the  Model  Act  21  According  to  the  sentencing 

on  i  bclow.guidclincs  sentence.  Neither  party  would  have  reason  or  standing  to  object  to  the 
wtra-guidclincs  sentence  and  the  judge's  non-compliance  with  the  guidelines  would  pass  le- 
plly  unacknowledged.  If  outright  judicial  nonfeasance  lacks  subtlety,  the  same  result  could 
be  achieved  if  the  judge  cited  the  defendant's  guilty  plea  as  the  "justification"  for  a  lenient 
dtpanurt  from  the  guideline.  If  that  candid  admission  of  the  effect  of  a  guilty  plea  would 
ro^kc  the  judge  uncomfortable,  he  could  disingenuously  assert  a  different  rationale  (the  de- 
fendant's contntion,  his  good  character,  etc.)  for  the  lenient  sentence.  The  prosecution  would 
not  appeal  the  lenient  sentence  and  the  appropriateness  or  applicability  of  the  judge's  reasons 
would  never  be  tested. 

J8  Ste  Schulhofer,  Out  Process  ofSentincing,  128  U.  Pa.  U  Rev,  733,  751  (1980):  "[Tjhe 
pnncipal  effect  of  a  system  of  narrow  sentencing  guidelines  would  be  to  transfer  discretionary 
tentcncing  power  in  guilty  pica  cases  from  federal  district  judges  to  assistant  United  States 
•itomcys."  S€€  also  Alschuler,  StnUnang  Reform  emd  ProseeuUmal  Power:  A  Cnttque  of  Recent  Pro- 
p$si!s  for  *'Ftxed"and  "Presumptive" Sentermni,  126  U.  Pa.  U  Rev.  550  (1978). 
«9  Ste  Note,  Restnutun'ng  the  Plea  Bargain,  82  YaLE  L.J.  286  (1972), 
20  Both  S.  1722,  96th  Cong.,  1st  Scss.  (1979)  and  H.R.  6233,  96th  Cong.,  1st  Scss.  (1979) 
prt>posc  creation  of  "charge  reduction"  guidelines,  as  part  of  a  sentencing  guidelines  system, 
toict  standards  for  the  judge's  decision  whether  to  approve  a  charge  reduction  agreement. 
Set  Criminal  Code  Reform  Act  of  1979,  S.  Rep.  No.  553,  96th  Cong.,  2d.  Scss.  1235-36 
(1979),  The  charge  reduction  device  is  based  on  S.  Schulhofer,  Prosecutorial  Discre* 
TiON  AND  Federal  SErn-ENCiNC  Reform  (1979)  and  is  discussed  at  length  in  Schulhofer, 
s^a  noie  18.  Charge  reduction  guidelines  are  subject  to  many  of  the  problenis  of  "real 
offcmc"  sentencing.  They  gloss  over  the  complexities  of  criminal  court  organization.  They 
can  be  circumvented  by  means  of  the  prosecutor's  power  to  elect  what  charges  to  file  and 
whar  to  dismiss,  Schulhofer's  proposal  founders  on  what  he  sees  as  a  need  to  provide  guilty 
pica  incentives  to  defendants  in  the  form  of  substantial  guilty  plea  "discounu"— reduction  in 
ihc  otherwise  applicable  sentence.  Overt  guilty  plea  discounu  may  be  unconstitutional  See 
Corbitt  v.  New  Jersey,  439  U.S.  212  (1978).  They  arc  in  several  respects  unsound  as  a  matter 
of  policy.  In  any  event,  Schulhofer  effectively  would  abolish  pica  bargaining;  his  proposal 
converts  charge  reductions  into  guilty  pica  discounts,  in  other  words  into  court-monitored 
iCTicncc  bargaining.  Abolition  of  plea  bargaining  may  or  may  not  be  possible  but  is  proba- 
bly better  attempted  directly.  Experience  in  other  countries  and  recently  in  Alaska  »uggcsts 
that  abolition  of  plea  bargaining  may  be  less  millenanan  than  is  widely  believed.  Sec,  on 
France  and  West  Germany,  Weigcnd,  Qmimcnial  Cures  for  American  Ailments,  European  Criminal 
fmedure  as  a  Model for  Law  Reform,  in  2  CRIME  AND  JUSTICE:  AN  ANNUAL  REVIEW  OF  Re- 
search 38M28  (N.  Morris  &  M.  Tonry  cds.  1980).  On  Alaska,  sec  M.  RuilNSTEIN,  S. 
CiAXKE,  T  White,  Alaska  Bans  Plea  Bargaining  [hereinafter  cited  as  Alaska]. 

Model  Act  at  1 14  (comment  to  §  3.104(e)),  126  (comment  to  §  3-109(1)),  144  (com- 
ncni  to  §3-1 15(b)(1)),  155  (comment  to  §  3.204(a)(1)),  157-60  (§3.206  and  explanatory 
commentt).  Partial  "real  offense"  systenu  have  been  propoted  in  which  judges  would  lome- 
luTJcs  look  behind  offenses  of  conviction  to  actual  harms  caused  and  looses  suffered.  The  first 
sentencing  guidelines  project,  in  Denver,  recognized  that  charge  bargains  would  distort  len- 
ttnang  under  sentencing  guidelines.  'Thejudges  on  our  Steering  and  Policy  Committee.  .  . 
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guidelines,  the  judge,  the  presentence  report,  and  any  appellate  judge 
wuulu  ignore  the  offense  of  conviction.  "In  determining  the  appropriate 
guideline  to  follow  the  court  shall  consider  the  nature  and  characteris- 
tics of  the  criminal  conduct  involved  without  regard  to  the  offense 
charged.""  The  goal  is  to  liberate  the  judge  from  the  consequences  of 
the  prosecutor's  charging  and  bargaining  decisions. 

Objections  to  real  offense  sentencing  range  from  the  constitutional 
to  the  principled  to  the  practical.  Section  I  of  this  article  introduces  the 
Model  Act  s  major  sentencing  proposals  and  suggests  their  deficiencies 
by  chronicling  the  progress  of  an  armed  robbery  suspect  through  the 
criminal  justice  system  before  and  after  implementation  of  the  Model 
Act.  Section  II  describes  the  proposed  system  of  real  offense  sentencing 
In  considerable  detail.  Suffice  it  to  say  that  this  writer  is  not  enthusiastic 
about  a  proposal  which  requires  that  guilty  pleas,  trial  verdicts,  the  law 
of  evidence,  the  criminal  burden  of  proof,  and  the  substantive  criminal 
law  be  ignored,  with  sentencing  being  based  instead  on  the  court's  con- 
clusions about  what  '^really  happened"  without  regard  to  the  offense 
charged.^^ 

Section  III  considers  two  additional  major  features  of  the  Model 
Act.  First  the  Model  Act  purports,  but  fails,  to  prescribe  a  retributive 
just  deserts"  sentencing  system  that  aims  to  treat  similarly  situated  of- 
fenders similarly,  to  give  high  priority  to  pursuit  of  equality  in  punish- 
ment, and  to  proportion  sanctions  to  defendants*  moral  culpability.  Yet 
many  provisions  are  avowedly  incapacitative  and  deterrent  and  are  in- 
herently inconsistent  with  a  retributive  punishment  program.  Instead, 
the  Act  is  moderately  utilitarian  in  its  aims  and  provisions,  and  clarity 
and  coherence  would  be  gained  if  it  did  not  claim  to  be  otherwise.  A 
second  problem  is  that  the  Act's  provisions  provide  no  reasonable  assur- 
ance that  they  will  achieve  the  Act*s  aim  of  treating  defendants  fairly 
and  consistently.  Proposed  sentencing  guidelines  and  statutory  aggra- 
vating and  mitigating  circumstances,  taken  together,  are  highly  vulnera- 


feh  thai  (he  sentencing  decuion  required  more  infomiation  concerning  (he  underlying  physi- 
vai  harm  and/or  property  loss  suffered  by  the  victim  than  the  mere  statutory  label  of  a  plea- 
bargained  Conviction  would  provide  them."  WILKINS,  Kress,  sufna  note  3,  at  8.  The  solu- 
ut^n  selected  was  partially  to  depnve  the  defendant  of  the  bene5t  of  his  ba.'-gain  by  use  of  a 

harm/loss"  modifer  which  could  be  used  in  some  cases  to  increase  the  rated  seventy  of  the 
defendant's  offense  on  the  matnx  that  constitutes  the  sentencing  guidelines.  Appendix 
G  ,  at  63-66.  Real  offense  provuioiu  in  descnptive  guidelines  hke  Denver's  may  present  dif> 
ferent  issues  than  in  a  prescriptive  scheme  tike  the  Model  Act.  In  the  former  case,  the  aim  is 
to  provide  a  somewhat  truer  picture  of  past  practice.  Denve/s  judges  do  look  behind  the 

siatu(ur>  label"  and  guidelines  that  fail  to  do  so  would  obscure  past  pract.ce.  In  a  prcscrip* 
tive  system,  the  issue  is  "ought"  not  "is"  and  it  is  far  from  clear  that  real  offense  sentencing 
would  be  practiced  in  Utopia. 
2^  Model  Act  §  3-206(d)  (emphasis  added). 
23  IdL  §  3.207(d). 
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blc  to  manipulation  by  counsel  and  arc  unlikely  to  provide  significant 
checks  on  sentencing  decisions.  Further,  unlike  most  sentencing  propos- 
als which  prefer  concurrent  to  consecutive  sentences,  the  Model  Act 
reverses  the  pattern  and  creates  a  presumption  in  favor  of  consecutive 
sentences,  thereby  giving  the  prosecutor,  through  charging  decisions,  an- 
other manipulative  tool.^^  Also,  the  Model  Act  permits  prosecutorial 
appeal  of  sentences  and  permits  the  appellate  court  to  increase  the  sen- 
tence of  a  defendant  who  appeals.^*  The  former  defies  double  jeopardy 
policies  according  to  the  Burger  court,  although  apparently  not  Article 
V  of  the  Bill  of  Rights.^^  The  latter  would  inevitably  have  a  chilling 
effect  on  appeals.  Finally,  in  this  Act,  statutory  good  time,  while  gener- 
ous, only  partly  vests.  Correctional  authorities  would  possess  substantial 
effective  control  over  release  datcs^'' — an  irony  in  an  Act  that  would 
abolish  parole  release  because  of  its  inconsistencies.^^ 

Section  IV'  suggests  other  plausible  ways  that  sentencing  reform 
might  take  the  prosecutor  into  account  and  considers  whether  system- 
atic real  offense  sentencing  is  more  objectionable  than  our  present  sys- 
tem m  which  something  like  real  offense  sentencing  is  commonplace, 
though  often  surreptitious.  The  last  point  warrants  repetition.  Present 
practice  m  most  jurisdictions  follows  a  modified  real  offense  system.^^ 
Under  Williams  v.  New  York  and  its  lineals,^^  courts  are  free  to  consider 
whatever  evidence  they  choose  in  deciding  what  sentence  to  impose. 
The  gun  that  the  prosecutor  swallows  when  he  accepts  a  plea  of  guilty  to 
robbery  for  an  armed  robbery  charge  can  reappear  in  the  sentencing 
hearing.  Even  a  sentence  bargain  may  not  protect  the  defendant  from 
real  offense  sentencing.  Parole  boards  often  ignore  the  nominal  offense 
of  conviction  and  look  behind  it  to  "actual  offense  behavior/'^*  If  the 


24  Id  §3-107, 
§  3-208 

2^'  United  Sutps  V.  DiFranccsco.  lOl  S.  Ct.  426  (1980). 

2'  The  Model  Act  would  establish  day-foi-day  good  time,  thus  a  ID  year  sentence  would 
on  good  behavior  expire  in  5  years  Model  Act  §  3-501.  However,  up  to  three  quaners  of 
accumulated  good  time  may  m  some  cases  be  revoked.  Hence,  at  the  end  of  the  fifth  year  of  a 
\i)  year  scntente,  muitipie  disciplinary  infractions  could  be  sanctioned  by  withdrawal  of  up  to 
3  years,  nine  months  good  time,  and  a  single  infraction  up  to  two  years,  thereby  possibly 
lengthening  the  effective  prison  term  from  5  years  to  8  years,  9  months  MODEL  ACT  §  4- 
502(c). 

If  good  time  is  generous  and  docs  not  vest,  prison  authontics  may  effectively  reconsti- 
tute the  worst  aspects  of  parole  release — low  visibility,  ad  hoc  release  decisions,  prisoner  anxi 
cty,  and  the  absence  of  published  criteria  and  public  accountability— without  replicating  the 
best — evening  out  sentence  disparities  and  giving  prisoners  early  notice  of  when  they  can 
expect  to  be  released.  .Sr^note  31  tnjra. 

Sef,  e.g. ,  WiLKlNS,  Kress,  supra  note  3,  at  8. 

30  Williams  V.  New  York,  337  U.S.  241  (1949),/./. ,  United  States  v.  Grayson.  438  U  S  41 
(1978) 

31  S<e,  eg. ,  U.S,  Parole  Commission  Rules,  28  CF.R.  §  2.20  (1980). 
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Model  Act's  real  offense  proposals  arc  objectionable,  then  are  not  pres- 
ent practices  just  as  bad?  How  can  the  prevalence  of  real  offense  sen* 
tencing  be  explained  and  justified?  These  questions  are  also  explored  in 
section  IV. 

I.  The  Model  Act's  Proposals  for  Reform  of  Sentencing  ' 

The  draftsmen  of  the  Model  Act  deserve  credit  for  their  efforts  to 
give  order  to  complexity."  The  Act  contains  provisions  that  are  intended 
to  structure,  counterbalance,  or  abolish  the  discretions  of  prosecutors, 
judges,  and  parole  and  correctional  administrators. 

The  core  proposal  is  that  a  part-time  sentencing  commission  be  es- 
tablished to  promulgate  presumptive  sentencing  guidelines.  The  Model 
Act  docs  not  specify  the  form  thc&c  guidelines  should  take.  However,  to 
illustrate  for  heuristic  purposes  the  kind  of  guidelines  which  the  Act  ap- 
pears to  envision.  Table  1  sets  out  the  guidelines  matrix  developed  by 
the  Minnesota  Sentencing  Guidelines  Commission.  All  felonies  are  di* 

TABLE  1 

Minnesota  Sentencing  Matrix:  Sentencing  by 
Severity  of  Offense  and  Criminal  History 


CHIMIWAL  HttTOKV  SCORE 


)K\  %%\X\  VL\  EL»  or 

0 

I 

2 

3 

4 

5 

6  CA  more 

Unauthorized  Uic  of 

Moior  VchKle  1 
PoMosion  of  Mariiuan* 

n* 

12- 

12* 

15 

18 

21 

24 

TheflTebicd  Cnmo 
Sale  of  M anjuana 

11 

12* 

12* 

14 

17 

20 

23 

27 
25^29 

Theft  Crime*  1$I50-$2500) 

iii 

12* 

13 

16 

19 

22 
21-23 

27 
25.29 

32 
30-34 

Burglary  -  Felony  Intent 
Receiving  Stolen  Ccodi 

IV 

12- 

15 

18 

21 

25 
24-26 

32 
30-34 

41 
37-45 

Simple  Robbery 

V 

ii 

23 

27 

30 
29-31 

38 

36-40 

46 
43-49 

54 
50-51 

Auauli.  2nd  Degree 

VI 

21 

26 

30 

34 

33-35 

44 

42*46 

54 

50-58 

65 
60-70 

Agfravaied  Robbery 

VII 

'l^ 

23-25 

32 
30-34 

41 
3t-44 

49 
45.53 

65 
60-70 

81 

75-87 

97 
90-104 

AiAauli.  Im  Deftee 
Crimmal  Sexual  Conduct. 
Itt  DefTte 

VIII 

43 

M 

63 
60-70 

76 
71-81 

95 
89-101 

113 
106-120 

132 
124.140 

Murder.  3rd  Defree 

IX 

97 

119 
116-122 

127 
124-130 

149 
143-155 

176 

let-iM 

205 
195.215 

230 
218-242 

Murder.  2nd  Defrce 

X 

ii6 
ill. 121 

140 
133-147 

162 
153-171 

203 
192.214 

243 
231.255 

284 
270-298 

324 

309-339 

ht  OefTtc  Murder  a  excluded  from  the  fvtdehnei  by  law  and  contmuei  (o  have  a  mandatory  (ife  lentence. 


*  one  year  and  otm  day 

Sourer  Mmnaoia  S«n(cnonf  CuKkknet  CommiMtcn.  Report  to  (he  LeguUturc  14  (1910) 
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vidcd  into  ten  categories,  these  are  shown  on  the  vertical  axis.  Defend- 
ants are  divided  into  seven  groups  on  the  basis  of  their  prior  criminal 
records  and  these  are  arrayed  cn  the  horizontal  axis.  To  find  the  appli- 
cable guideline  sentence,  one  determines  the  severity  level  of  the  convic- 
tion offense  and  the  defendant's  prior  record  grouping  by  consulting  the 
cell  located  at  the  intersection  of  the  appropriate  row  and  column.  This 
cell  indicates  the  number  of  months  to  be  served  by  that  particular 
defendant. 

Under  the  Model  Act,  judges  can  deviate  from  guidelines  when 
they  state  their  reasons  for  their  departure,  but  the  sentence  would  be 
subject  to  appellate  review  initiated  by  either  party.  The  Act  proposes 
no  direct  controls  on  plea  bargaining  but  would  try  to  alleviate  its  effects 
by  basmg  sentences  on  actual  offense  behavior  and  not  on  the  offense  of 
conviction.  Parole  release  would  be  abolished^^ — no  more  effective  pro- 
phylaxis comes  to  mind  for  minimizing  inconsistencies  in  parole  releeise 
decisions.  Good  behavior  in  prison  would  earn  one  day's  good  time 
credit  for  each  day  served  and,  thus,  could  halve  nominal  prison  terms. 

Notwithstanding  the  Model  Act's  admirably  ambitious  scope,  real 
offense  sentencing  is  its  central  idea,  and  real  offense  sentencing,  regret- 
tably, is  not  a  good  idea.  Consider  the  case  of  Miles  Standish  before  and 
after  enactment  of  the  Model  Sentencing  Act. 

Miles  Standish  is  a  22-year-old  black  man  who  has  been  arrested  in 
Erewhon,  a  pseudonymous  Eastern  state,  on  armed  robbery  charges.  He 
admits  having  been  in  a  gasoline  station  in  which  an  attendant  Wcis  shot 
but  denies  that  he  intended  to  steal  anything  or  to  shoot  the  attendant. 
He  claims  that  the  white  attendant  insulted  him  by  use  of  a  racial  slur, 
picked  a  fight,  and  pulled  a  gun,  and  that  while  he  was  struggling  to 
defend  himself,  the  gun  discharged,  hitting  the  attendant.  Standish  fied, 
and  denies  taking  any  money. 

The  attendant  says  that  Standish  entered  the  station  with  the  gun, 
ordered  the  attendant  to  hand  over  the  contents  of  the  cash  register,  shot 
the  resisting  attendant,  and  fled  taking  the  gun  and  $100. 


Scvcta)  states  have  "abolished**  parole  to  a  greater  or  lesser  extent.  Maine,  Minnesota, 
Illinut»»  Indiana,  and  Caiirornia  are  examples.  Most  have  retained  a  period  of  parole  supervi- 
sion as  a  standard  consequence  of  a  pnson  sentence.  Powerful  arguments  can  be  made  for 
aboiuton  of  parole,  bui  (hose  made  by  the  Model  Act  s  draftsmen  are  among  the  least  persua- 
uvc.  The  reasons  mentioned  are  that  contmuing  uncertainties  about  release  dates  debilitate 
prisoners  and  that  parole  "mtcnsifics  disparity.*'  Model  Act,  prefatory  note,  at  93.  In  bel- 
ter run  parole  systems — like  that  of  the  U.S.  Parole  Commission — neither  criticism  applies. 
Release  dates  are  set  in  the  early  months  of  imprisonment,  and,  because  of  the  parole  guide- 
hncs,  disparities  are  diminished,  not  mcreased.  For  more  thoughtful  assessments  of  the  case 
for  abolition  of  parole,  sec  A.  von  Hirsch  &  K.  Hanrahan,  The  Question  of  Parole 
(1979),  Morris.  TowarcU  FnnctpUd Sfnttrutni,  37  Md.  L.  Rev.  267  (1977). 
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Ownership  of  the  gun  cannot  be  traced.  When  found  during  the 
course  of  a  warrantless  search  of  Standish's  apartment,  it  bore  only 
Standish's  fingerprints. 

Standish's  defenses  are,  fint,  that  he  is  factually  innocent,  that  he 
committed  no  robbery.  And,  second,  that  if  there  were  a  robbery,  it  was 
of  the  simple,  not  the  armed,  variety. 

Consider  what  would  happen  to  Standish  under  present  Erewhoni- 
an  law.33  Standish  is  indicted  for  armed  robbery.  At  arraignment  he 
pleads  not  guilty.  His  lawyer  files  a  motion  to  suppress  evidentiary  use 
of  the  gun.  The  search  was  patently  unconstitutional  and  the  motion  is 
granted. 

The  prosecutor  offers  to  dismiss  the  armed  robbery  charge  if  the 
defendant  will  plead  guilty  to  the  lesser-included  robbery  charge.  The 
defendant,  on  the  advice  of  counsel,  rejects  the  proposed  bargain;  coun- 
sel's reasoning  is  that  the  state  cannot  prove  armed  robbery  without  the 
fingerprint  evidence  and  that  Standish  will  not  be  convicted  at  trial  of 
anything  more  serious  than  robbery.  He  tells  Standish,  "hold  out  for  an 
offer  to  plead  guilty  to  theft;  otherwise  the  prosecutor  is  not  giving  you 
anything.^' 

The  prosecutor  will  offer  no  better  bargain.  At  a  trial  before  a  jury, 
Standish  is  convicted  of  theft.  He  receives  a  prison  sentence  of  two 
years,  suspended.  (Somewhat  improperly,  we  question  the  jurore  and 
learn  that  they  could  not  decide  beyond  a  reasonable  doubt  who  was 
telling  the  truth  about  the  gun,  hence  no  armed  robbery  conviction. 
They  thought  that  Standish  probably  did  intend  to  commit  the  robbery 
but  that  the  attendant  did  insult  him  with  racial  slurs,  thus  a  "compro- 
mise" theft  conviction.) 

Now  consider  what  would  happen  to  Standish  if  Erewhon  had 
adopted  the  Model  Sentencing  and  Corrections  Act.  The  early  parts  of 
the  story  do  not  change:  armed  robbery  indictment,  not  guilty  plea, 
successful  motion  to  suppress,  the  prosecutor's  offer  to  accept  a  guilty 
plea  to  robbery.  Then  things  change  a  little.  Standish's  counsel  opposes 
the  charge  bargain  but  for  a  very  different  reas<in.  He  tells  Standish, 
"under  the  Model  Act,  if  you  arc  convicted,  the  judge  will  sentence  you 
for  armed  robbery.  Under  the  sentencing  guidelines,  with  your  record 
you  will  receive  a  prison  sentence  of  48  months.  Hold  out  for  a  sentence 
bargain  to  something  shorter."  The  prosecutor  will  offer  no  better  bar- 
gain. There  is  a  jury  trial  and  Standish  is  once  again  convicted  of  theft 
(for  the  same  reasons).  At  this  point,  things  change  mightily. 

33  For  hcurijtjc  purposes,  the  procen  has  been  truncated.  For  example,  motions  to  sup- 
press would  normally  be  presented  at  a  preliminary  hearing  before  grand  jury  proceedings. 
Here  the  sequence  is  revised. 


18-837  0-83-53 
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As  a  matter  of  course,  the  judge  will  direct  a  "presentence  service 
officer"  to  prepare  a  presentence  report  on,  among  other  things,  "the 
characteristics  and  circumstances  of  the  ofrensc,"^^  looking  "behind  the 
offense  charged  or  the  offense  for  which  the  defendant  was  ultimately 
convicted'*^*  to  the  actual  offense  behavior.  At  a  sentencing  hearing,  the 
court  will  consider  the  evidence  admitted  at  trial  or  at  the  hearing  (in- 
cluding the  suppressed  fingerprint  evidence),  the  presentence  report, 
and  the  sentencing  guidelines.  The  guidelines  are  based  on  "offense  be- 
havior rather  than  the  offense  for  which  the  defendant  was  ultimately 
convicted."^  The  court,  in  considering  evidence  and  the  guidelines, 
"shall  consider  the  nature  and  the  characteristics  of  the  criminal  con- 
duct involved  without  regard  to  the  offense  charged."^^  The  court  will 
make  its  decision  on  the  basis  of  "substantial  evidence  in  the  record  of 
the  sentencing  hearing  and  the  presentence  report."^^  Standish  will  be 
sentenced  as  if  he  had  been  convicted  of  armed  robbery  and  receive  a  48 
month  prison  sentence. 

For  Standish,  the  Model  Act  would  deprive  him  of  the  protections 
of  constitutional  criminal  procedure  and  the  law  of  evidence  (the  sup- 
pressed fingerprint  evidence),  the  substantive  criminal  law  (armed  rob- 
bery versus  robbery  versus  theft),  and  proof  beyond  a  reasonable  doubt 
("substantial  evidence**).  The  comments  to  the  Model  Act  neither  at- 
tempt to  justify  so  drastic  an  alteration  of  American  law  nor  do  they 
discuss  the  likely  systemic  impact  of  such  a  change. 

II.  Control  of  the  Prosecittor  by  Indirection— Real 
Offense  Sentencing 

The  prosecutor  looms  large  in  sentencing.  Under  finely  tuned  pre- 
scriptive sentencing  systems  like  those  of  California's  or  Minnesota,^  he 
may  loom  larger  still.  Plea  bargains  for  specific  sentences  or 
prosecutorial  agreements  to  rctommend  or  not  oppose  a  specific  sen- 
tence may  be  amenable  to  control  by  sentencing  guidelines,  if  we  assume 
that  judges  will  not  condone  overt  sentence  bargains  that  circumvent 


^  Model  Actt  §§  3-203.  3.204(a)(1). 

35  comment  to  §3-204(a)(l)  at  155.  The  Comment  continue*.  **The  appljcatjon  o! 
•cntcncing  guidelines  u  baucd  on  the  underlying  criminal  activity  of  the  defendant  and  not  on 
the  fonnal  charge  or  conviction." 

»  U ,  comment  to  §  3-1 15(b),  at  144. 

3'  U  §  3.206(d). 

M  /<£  §  3-207(d). 

^  Set  note  XZsnpnt, 

^  Judges  art  expected  to  impose  a  sentence  within  the  range  provided  in  the  apphcable 
cell  of  the  guidclincj  grid  Table  1)  except  when  "substantial  and  compelling"  reasons 
exist  to  justify  a  different  sentence.  MINNESOTA  SekTENCINC  Guideunes  COMMISSION.  Re- 

fORT  TO  THE  LEGISLATURE  (1960). 
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applicable  guidelines.  Charge  bargaining  however  would  become  more 
important  If  guidelines  prescribe  specific  offenses,  the  power  to  initiate 
or  dismiss  charges  is  the  power  to  determine  sentence.  The  problem 
cannot  be  burked  and  the  Model  Act,  to  its  credit,  docs  not  do  so. 

A.    THE  MODEL  ACT'S  REAL  OFFENSE  PROVISIONS 

The  Model  Act  contains  a  thorough  application  of  its  real  offense 
approach  to  the  control  of  plea  bargaining.  Section  3-1 15,  the  provision 
governing  development  of  sentencing  guidelines,  directs  the  commission 
to  consider  "the  nature  and  characteristics  of  the  offense."  The  com- 
ment explains:  "The  language  ^nature  and  characteristics  of  the  offense' 

authorizes  the  commission  to  utilize  and  the  sentencing  court  to 
consider  offense  behavior  rather  than  the  offense  for  which  the  defend- 
ant was  ultimately  convicted.  The  major  purpose  of  the  provision  is  to 
reduce  disparity  resulting  from  the  effect  of  plea  bargaining. Because 
neither  the  trial  nor  a  guilty  plea  would  determine  the  factual  founda- 
tion of  a  sentence,  the  sentencing  hearing  would  become  critically  im- 
portant. Accordingly,  sections  3-203  and  3-204(a)  would  require 
preparation  of  a  presentence  report  setting  forth,  among  other  things, 
"the  characteristics  and  circumstances  of  the  offense. "'•^  Finally,  section 
3-206(d)  requires  the  sentencing  judge  to  consider  the  "nature  and  cir- 
cumstances of  the  criminal  conduct  involved  without  regard  to  the  offense 
charged''  Although  the  critical  facts  would  be  determined  at  the  sen- 
tencing hearing,  the  defendant  would  have  no  right  to  subpoena,  call,  or 
cross-examine  witnesses.^^^  Under  section  3-207(d),  the  sentence  "must 

Model  Act,  comment  to  §  3'n5(b). 
-♦2  The  applicable  comment  to  §  3-204(a)  (Model  Act  at  155)  explains.  'The  language 
requires  (the  presentence  service  officen]  to  go  behind  the  offense  charged  or  ihe  offense  for 
which  the  defendant  waa  ultimately  convicted."  Oddly,  §  3-115  on  development  of  sentenc- 
ing guidelines  refen  to  the  real  offense  in  terms  of  "the  nature  and  characteristics  of  the 
offense",  while  §  3-204  on  the  presentence  report  refen  to  "the  characteristics  of  the  offense"; 
and  §  3-206  on  the  judge*s  sentencing  -  -un  refers  to  "the  nature  and  characteristics  of  the 
criminal  conduct  "  Most  well-drafted  statutes  would  use  a  single  phrase  to  refer  to  so  funda- 
mental a  concept  as  the  'Veal  offense**  in  order  to  anticipate  and  avoid  appeals  based  on 
wholly  semantic  differences.  The  inconsistency  appears  to  be  inadvertent.  The  comments  to 
each  section  explain  the  plea  bargain  control  strategy  behind  real  offense  sentencing. 

I  can  divine  no  intended  difference  between  the  "offense"  of  §  3-115  and  the  "criminal 
conduct**  of  §  3-206,  The  phrase  "criminal  conduct"  might  denote  conduct  proven  beyond  a 
reasonable  doubt  in  contrast  to  "alleged  criminal  conduct,"  but  that  distinction  seems  un- 
likely here. 

The  words  "characteristics  and  circunutances"  in  §  3-204(a)(l)  (as  opposed  to  "nature 
and  circumstances"  in  the  other  two  sections)  could,  out  of  context,  be  construed  to  refer  to 
the  elements  of  the  offense  to  relevant  aggravating  and  mitigating  circumstances.  How- 
ever §§  3-204 (a) (2)  and  (4)  require  the  presentence  report  separately  to  set  forth  information 
relating  to  aggravating  and  mitigating  circumstances. 

"•^  Model  Act  §  3-206(b).  The  court  "may,**  but  would  not  be  obliged  to,  permit  the 
dcfendajiC  to  subpoena,  call,  or  croM-examine  witnesses. 
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be  based  on  substantial  evidence  in  the  record  of  the  sentencing  hearing 
and  the  presentence  report."**  Thus  the  Model  Act  makes  clear  in  these 
respects,  and  in  others/*  that  sentencing  is  to  be  constrained  by  neither 
offenses  charged  nor  offenses  of  conviction.*^ 

However,  defendants  may  not  be  sentenced  to  enhanced  tcmw  for  "especially  aggra- 
vitcd  offenses"  or  as  "persUtent  offenders"  except  on  the  basis  of  facts  proven  beyond  a  rea- 
K^ble  doubt.  Id.  §  3.207(e)(2). 

The  provisions  for  enhanced  terms  are  apparently  intended  to  reduce  maximum  author- 
bed  scntaiccs  for  met  offense,  by  reserving  long  prison  terms  for  cases  of  special  seventy  See 
comment  to  §3-105,  at  116.  If  l<mg  sentences  were  reserved  for  defined  categoncs  of  offend- 
mmiximums  substantially  lower  than  those  now  authoriicd  m  most  junsdictions  wou  d 
J,|y  CO  meet  offenses.  Extremely  long  prison  sentences  would  be  reserved  for  especially 
mrivjited  offenses"  or  "pcnistent  offenders."  The  Study  Draft  of  the  National  Commission 
otTReform  of  Federal  Criminal  Uws  proposed  such  a  system.  See  text  accompanying  notes 
133-34  mfi<»^  The  aim  is  to  build  a  two  story  sentencing  structure.  The  first  floor  has  a  low 
oil.nf  and  the  second  story  is  for  persistent  offenders,  etc.  Somewhat  surprisingly  the  Model 
Act  does  not  propose  a  set  of  statutory  sentence  maximums  (MODEL  ACT  at  107).  Thus  the 
fi«  story  well  could  have  very  high  ceilings  and  the  second  story  tower  ;nto  the  clouds  See 
IS  3- 104^  and  supporting  comments.  For  an  especially  well  informed  discussion  of  this 
L^tory  strategy  for  reducing  the  lengths  of  prison  sentences,  see  AMERICAN  Bar  AssoCIA. 
voH  Standards  Relating  to  the  Administration  of  Criminal  Justice,  SEr^ENCiNC 
ALTLRNATIVES  AND  PROCEDURES  (2d.  ed.  tent,  draft  1979)  (hereinafter  cited  as  SEffrENCINC 

Alternatives].  ^         .   „  ,        ...  r 

«  Model  Act  §  3-102(6)  establishes  as  a  Vnc»P*c  of  scntencmg  that  predictions  ol 
foiurc  criminality  should  play  no  role  in  sentencing  "unless  based  on  prior  criminal  conduct 
of^^^///«/^^tf/*mm^«««^^^"(cmphasisadded).  The  relevant  comment./^  at  102, 
expUins  that  the  "acts  designated"  Unguage  is  intended  to  capture  juvenile  acts  that  would 
Ittvc  led  to  a  conviction  for  a  crime  had  the  offender  been  an  adult.  It  s  unclear  from  cither 
§3.102(6)  or  the  comment  whether  an  adjudication  would  be  required  or  whether  this  is  a 
'rcal-pnor  juvenile  offense  standard-  In  any  event,  the  §  3-102(6)  language  is  not  by  its  terms 
itimctcd  to  juvenile  records.  Unless  the  comments  were  codified,  courts  would  have  oppor- 
iuj)ity  to  constnje  the  section  in  broad  "real  offense"  terms. 

Section  3-109  on  aggravating  factors  in  sentencing  includes  "a  recent  history-  of  convic- 
uonsor  cnminal  behavior."  The  comments,  id  at  126-27,  explain  that  "cnminal  behavior 
encompasses  criminal  conduct  of  juveniles  that  resulted  in  an  adjudication  (note  that  this  is 
1»  ambiguous  than  the  3-102(6)  standard),  and  "allegations  of  criminal  conduct  or  the  un- 
deriymg  criminal  behavior  of  convictions  that  were  set  aside  as  unconstitutionally  invalid^ 
TV  words  "criminal  behavior"  in  §  3-109  presumably  refer  fif  they  arc  u*ed  as  defined  in  the 
cwnment)  to  the  "real  offense"  underiying  the  unconstitutionally  invalid  conviction. 

No  reason  is  given  in  the  comments  for  use  of  the  different  terms  "acts  designated  as  a 
dime  under  the  law"  in  §  3-102(6)  and  "criminal  behavior"  in  §  3-109. 

Finally,  §  3-104(e)  permits  imposition  of  enhanced  fines  on  the  basis  of  "transactions 
which  are  part  of  a  scheme  of  criminal  activity  but  not  formally  charged"  (comment  at  p. 
IH). 

Only  §  3-105  defining  "persistent  offenders"  for  purpcics  of  enhanced  sentencing  vulncr- 
sbility  takes  a  restnctive  view  of  prior  records  and  U  limited  to  prior  convictions  and  excludes 
oonvictions  that  have  been  set  aside  on  appeal. 

«  S  3-206  and  the  comments  to  §§  3-1 15,  3-204,  and  3-206  expressly  permit  sentencing  to 
4«iird  the  offense  cMsried.  Powerful  argumentt  could  be  developed  that  even  so  "np"nc»- 
pW  a  concept  as  real  offense  »cntencing  should  be  constrained  by  offenses  charged.  The 
Modd  Act  deariy  would  permit  sentencing  of  a  defendant  for  a  "real  offense"  with  which  he 
WM  not  charged.  For  an  example,  consider  a  defendant  who  committed  an  armed  robbery  in 
wfaKh  a  victim  was  accidentally  killed.  Charged  with  armed  robbery,  the  defendant  pleads 
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B.  what's  wrong  with  real  offense  sentencing? 

The  fundamental  flaws  of  real  offense  sentencing  are  easily  stated. 
The  most  basic  are  that  it  is  incompatible  with  the  basic  values  of  our 
legal  system  and  that  it  will  not  work.  Those  are  the  first  two  points 
discussed  below.  Other  flaws  range  from  objections  based  on  concern 
for  fairness  and  due  process  to  practical  objections  based  on  likely 
inefficiencies. 

/.    Real  offense  sentencing  is  antithetical  to  basic  notions  of  individual 
worth  and  liberty. 

In  part,  no  doubt,  because  of  our  historical  and  philosophical  com- 
mitment to  liberty,  our  system  of  criminal  law  justifies  the  imposition  of 
criminal  sanctions  only  on  people  whose  acts  or  omisssions  in  fact  violate 
the  criminal  law  and  who  have  admitted  their  unlawful  acts  or  have 
been  convicted  at  trial  on  the  basis  of  proof  beyond  a  reasonable 
doubt.**^  Real  offense  sentencing  undermines  the  importance  of  the  sub- 
stantive criminal  law,  nullifies  the  law  of  evidence,  and  is  irreconcilable 
with  the  notion  that  punishment  can  be  imposed  only  in  respect  to  of- 
fenses admitted  or  proven."*®  For  purposes  of  analysis,  this  section  is  premised 
on  the  conceit  that  counsel  and  judges  would  not  systematically  circumvent  sentenc- 
ing guidelines ,  I  employ  the  conceit,  which  I  regard  as  highly  unlikely,  so 

guihy  to  robbery  The  Model  Act  would  not  only  permit  thescntencingjudge  to  look  behind 
the  robbery  conviction  to  the  "real  offense"  of  armed  robbery  with  which  he  was  charged  but 
even  further  to  the  "real  offenses"  of  felony-murder  or  manslaughter.  However,  §  3.206(d) 
limirs  the  maximum  sentence  to  the  statutory  maximum  authorized  for  the  offense  ofconvic- 
lion  That  decision  is  explained  in  the  comments,  MODEL  ACT  at  159,  in  the  following  ex- 
traordinary  undentatement.  "Serious  constitutional  objections  would  be  raised  if  the  court 
were  authorized  to  impose  a  sentence  in  excess  of  that  authorized  by  statute  for  the  offense 
charged." 

The  prevalent  trend  in  the  philosophy  of  the  criminal  law  is  to  expose  the  moral  basis 
of  our  constitutional  preference  for  autonomy  and  to  attempt  to  expose  and  where  necessary 
rebuild  the  moral  foundations  of  the  criminal  law.  Sec  G.  FLETCHER,  Rethinking  Crimi- 
nal Law  (1978),  D.  Richards,  The  Moral  CRincisM  of  Uw  (1977),  Richards,  Hunu^ 
RiihU  and  the  Morat  Foundation-  of  iht  SuhsUtnttve  Criminal  Law^  13  Ga.  L.  Rev.  1395  (1979). 
Real  offense  sentencing  and  guilty  plea  discounts  arc  a  move  in  the  ppposite  direction. 

The  textual  point  is  cognizant  of  the  procedural  and  evidentiary  latitude  given  judges 
by  Vyilliams  v  New  York,  337  U.S.  241  (1949),  to  consider  a  wide  range  of  information  when 
making  sentencing  decisions.  'The  due  process  clause  should  not  be  treated  as  a  device  for 
freezing  the  evidential  procedure  of  sentencing  in  the  mold  of  trial  procedure."  Id  at  251. 
Williams  was  concerned  with  the  secondary  question  of  the  evidence  admissible,  and  the  gov. 
cming  probative  standards,  in  deciding  what  sentence  to  impose  in  respect  of  an  admitted  or 
proven  offense.  The  textual  point  is  more  basics-real  offense  sentencing  is  premised  on  a 
primary  characterization  of  the  criminal  offense.  The  offense  admitted  by  the  defendant,  or 
which  was  proven  to  a  judge  or  jury's  satisfaction  beyond  a  reasonable  doubt,  is  not  a  limiting 
factor  in  sentencing  (unless  the  maximum  sentence  authorized  by  statute  is  less  than  that 
which  would  result  under  the  real  offense  Kheme).  The  offense  proven  beyond  a  reasonable 
doubt  would  often  be  a  nullity.  The  real  offense,  based  on  a  substantial  evidence  probative 
standard,  would  determine  sentence. 


ERIC 


808 


830 


1981] 


REAL  OFFENSE  SENTENCING 


1565 


that  the  Model  Act  may  be  considered  in  the  best  possible  light,  with  all 
parties  complying  with  it  in  complete  good  faith,  however  inconvenient 
that  compliance  may  be  and  however  uneasy  the  parties  may  be  with 
the  guidelines'  sentences. 

A  TTie  substantive  law.  Criminal  law  is  the  most  complex  and  sub- 
tle of  the  common  law  subjects.*^  The  stakes — deprivation  of  liberty 
and  property— are  high,  and  the  courts  and  legislatures  specify  the  ele- 
ments of  offenses  and  defenses  with  exacting  detail.  The  felony-murder 
rule,  for  example,  varies  among  jurisdictions  on  the  bases  of  such  refine- 
ments as  the  underlying  offense;  the  forcsccability  of  dca^h;  the  nature  of 
the  killer's  involvement  in  the  predicate  felony  (whether  he  was  the  mas- 
termind, a  willing  accomplice,  driver  of  the  getaway  car,  etc.);  the  iden- 
tity of  the  victim,  whether  the  killer  was  a  felon,  a  victim,  a  bystander, 
or  a  peace  officer,  whether  the  death  was  intended,  knowledgeable,  reck- 
less, or  negligent;  whether  the  death  was  "in  furtherance"  of  the  original 
criminal  purpose,  and  whether  it  occurred  before,  during,  or  after  the 
underlying  offense.  The  defense  of  self-defense  varies  with  the  nature  of 
the  threat,  whether  a  mistaken  belief  in  a  threat  was  reasonable  or  .un- 
reasonable; whether  a  person  must  retreat  and  thereby  avoid  the  inci- 
dent; whether  the  retreat  rule  is  different  on  property  one  owns  or 
occupies,  the  amount  of  force  used  in  self  defense;  whether  the  original 
assailant  has  renounced  his  nefarious  purpose  and  may  himself  justify 
assaultive  acts  on  the  basis  of  self-defense;  and  so  on.  Countless  hours 
have  been  expended  over  centuries  in  wrestling  with  the  byzantine  intri- 
cacies of  the  substantive  criminal  law.  Conviction  and  the  resulting 
public  labelling,  denunciation,  and  possible  deprivation  of  liberty,  arc 
too  important  to  tolerate  avoidable  ambiguities.  The  requirement  of  a 
high  burden  of  proof  in  criminal  cases,  with  either  an  admission  of  guilt 
or  proof  beyond  a  reasonable  doubt  being  necessary  for  conviction,  is 
one  acknowledgement  of  the  importance  of  the  interests  and  values  im- 
plicated by  the  substantive  criminal  law. 

Real  offense  sentencing  side-steps  the  substantive  law  as  if  its  refine- 
ments are  so  much  superfluous  metaphysic,  rather  than  the  ex^ctingly 
developed, fine  piint  of  the  social  contract.  Under  the  Model  Act  the 

♦9  Presumably  tcachen  of  property,  torts,  and  contracts  would  give  this  sentence  a  differ- 
ent subject.  They  would  be  wrong.  Property  law  is  the  quintessential  body  of  law  in  which  it 
u  less  important  that  rules  be  right  than  that  they  be  settled.  Much  property  law  is  carved  in 
stone.  Torts  and  contracts  arc  etched  in  jello.  Concerned  with  distribution  of  loss  and  money 
damages,  not  liberty,  both  have  undergone  rapid  change  in  this  century.  The  issues  and 
argumenu  in  criminal  law  are  more  enduring.  Little  of  the  argument  in,  for  example,  G. 
FLETCHER,  Rethinking  Criminal  Law  (1978),  would  be  unfamiliar  to  the  nineteenth  ccn* 
tury  English  Criminal  Uw  Commissioners.  Sa,  His  Majesty^s  Commissioners  on 
Criminal  Law,  First  Report  (1834). 
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oflfensc  of  conviction  is  but  an  inconvenience  that  can — if  the  statutory 
maximum  sentence  is  lower  than  the  appropriate  real  oflfensc  guideline 
sentence^ — occasionally  frustrate  the  sentencing  process.  The  com- 
ments to  the  American  Bar  Associations's  Senttncing  Alkmatims  and  Proce- 
dures characterize  real  oflfensc  sentencing  as  "a  practice  that  risks 
infringing  the  appearance  of  justice  and  downgrading  the  significance  of 
the  trial." 

b.  The  burden  of  proof.  During  the  first  week  of  law  school  every  law 
student  learns  that,  in  Blackstone's  words,  "it  is  better  that  ten  guilty 
persons  escape  than  one  innocent  suflfer,"^*  that  those  words  are  no  less 
salient  now  than  in  the  eighteenth  century,  and,  accordingly,  that  the 
burdens  of  proof  in  the  civil  and  criminal  courts  are  diflferent.  Lawsuits 
in  the  civil  courts  arc  usually  subject  to  probative  standards  of  "more 
probable  than  not"  or  "balance  of  probabilities"  or  "preponderance  of 
the  evidence,"  while  an  accused  wrongdoer  becomes  a  convicted  crimi- 
nal only  if  he  freely  admits  guilt  or  is  proven  guilty  "beyond  a  reason- 
able doubt."  The  Model  Act's  provisions  would  in  all  cases  replace 
proof  "beyond  a  reasonable  dorbt"  with  proof  based  on  "substantial 
evidence."  It  should  go  without  saying  that  substantial  evidence  often 
will  not  support  a  conclusion  "beyond  a  reasonable  doubt." 

Formally,  real  oflfensc  considerations  under  the  Model  Act  would 
be  raised  after  conviction,  whether  by  plea  or  verdict,  and  the  burden  of 
proof  would  not  be  affected.  The  reality  is  diflferent.  Upwards  of  90 
percent  of  convictions  in  most  jurisdictions  result  from  pleas  of  guilty  to 
particular  charged  oflfenscs."  The  remaining  convictions  result  from 
verdicts  rendered  following  bench  and  jury  trials.  In  either  case,  the 
Model  Act  would  authorize  the  court  to  sentence  the  defendant  as  if  he 
had  been  convicted  of  a  more  serious  oflfensc.  And,  under  section  3- 
207(d),  the  court's  decision  would  be  based  not  on  proof  beyond  a  rea- 
sonable doubt,  but  on  "substantial  evidence  in  the  record."" 

The  Model  Act  overlooks  fundamental  distinctions  among  cases. 
Diflferent  considerations  are  presented  by  defendants  who  plead  guilty. 


^  Defendanu  of  courac  mujt  be  rclcajcd  when  the  maximum  sentence  expires.  Guide- 
lines that  specify  a  sentcjice  longer  than  an  applicable  maximum  are  patently  irrelevant. 

51  W.  Blackstone,  IV  Commentaries  on  the  Laws  of  England  27  (1765-69). 

52  Si*  note  Xbsuprm. 

55  Under  other  provisions  of  the  Model  Act.  (he  quality  of  the  record  may  be  substandard. 
Defendanu  could  crots-examine»  call,  and  subpoena  witnessa  only  with  the  court's  consent, 
Model  Act»  §  3-206(b).  The  presentence  report  would  provide  the  factual  base  in  most 
cases.  Although  the  "presentence  service  officer"  could»  with  the  court's  permission,  be  cx« 
amined,  much  of  the  contents  of  his  report  and  his  testimony  would  constitute  inadmisible 
heanay  were  the  nilcs  of  evidence  applicable.  They  arc  not.  Set  note  57  and  accompanying 
text  in/n^ 
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defendants  convicted  at  trial  on  all  counts,  and  defendants  who  are  con> 
victed  at  trial  of  some  offenses  and  acquitted  of  others.  In  all  cases, 
distinctions  should  be  drawn  between  defendants  convicted  of  the  high- 
est offense  charged  and  those  who  plead  guilty  to  lesser  charges  or  are 


The  defendant  who  pleads  guilty  to  the  highest  charge  concedes  his 
guilt.  Neither  he  nor  the  defendant  convicted  at  trial  of  the  highest  of- 
fense charged  can  complain  that  the  facts  supporting  conviction  were 
insufficiently  proved.^  Both  can  complain  if  they  are  sentenced  as  if 
they  had  been  convicted  of  a  yet  more  serious  offense  with  which  they 
were  not  charged — a  result  the  Model  Act  prescribes.  Section  3-206(d) 
directs  the  Judge  to  disregard  the  offense  charged,  thereby  addressing 
the  distortions  that  result  from  prosecutors'  charging  decisions,  but  only 
by  sentencing  the  defendant  for  committing  an  offense  against  which  he 
had  no  opportunity  to  defend. 

The  most  rudimentary  due  process  requires  notice  of  accusations 
and  an  opportunity  to  respond."  At  its  most  extreme  reach,  the  Model 
Act  would  allow  a  judge  to  Justify  a  sentence  on  the  basis  of  uncharged 
criminal  conduct  unrelated  to  the  offense  charged.  The  inventory  of  the 
rape  defendant's  personal  possessions  when  arrested  may  reveal  marked 
bills  traceable  to  a  robbery.  It  is  hard  to  imagine  that  a  sentence  would 
pass  constitutional  muster  if  the  Judge  announced  that  a  lengthy  prison 
term  for  a  rape  defendant  is  Justified  by  an  uncharged  "real  offense"  of 
armed  robbery.  The  line  is  a  fine  one — if  there  is  such  a  line — between 
this  example  and  a  case  in  which  the  defendant  charged  and  convicted 
of  robbery  is  sentenced  for  the  real  offense  of  armed  robbery.  In  either 
case,  the  "real  offense"  may  never  have  been  discussed  nor  the  factual 
basis  for  it  explored  at  trial  or  during  plea  negotiations.  Perhaps  the 
defendant  would  not  have  pled  guilty  to  the  higher  offense  if  he  had 
been  charged  with  it,  or  would  have  presented  evidence  and  legal  argu- 
ment contesting  its  appropriateness.  When,  therefore,  he  is  sentenced  as 
if  he  had  been  charged  with  the  higher  offense,  he  could  fairly  say  that 
he  had  not  been  proven  guilty:  the  only  salient  evidentiary  finding 
would  be  based  on  substantial  evidence.  For  him,  proof  beyond  a  rea- 
sonable doubt  simply  would  not  apply. ^ 

The  problem  is  similarly  stark  for  the  defendant  who  pleads  guilty 

^  With  the  exception  of  defendants  who  enter  Alford  picas  in  which  they  deny  guilt  but 
plead  guilty.  Sit  North  Carolina  v.  Alford.  400  U.S.  25  (1970). 

See  Goldberg  v,  Kelly,  397  U.S.  254  (1970),  The  impoHant  pott -sentencing  cases  estab- 
lishing minimum  procedural  requiremenu  when  **gnevous  loss"  may  be  imposed  are  Vitek  v. 
Jones,  100  S.  Ct.  1254  (1960)  (transfer  from  prison  to  mental  institution),  Wolff  v,  McDon- 
nell, 418  U.S.  539  (1974)  (pnson  disciplinary  procedures),  Gagnon  v.  Scaipelli,  411  U.S.  778 
(1973)  (probation  revocation),  Momssey  v.  Brewer,  406  U.S.  471  (1972)  (parole  revocation). 

^  It  ts  unclear  why  any  defendant  would  plead  guilty  if  he  obtains  no  sentencing  benefits 


convicteii  of  them. 
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to  a  lesser  charge  in  consideration  of  charge  dismissals.^'  Not  only 
would  the  Model  Act  permit  punishment  for  acts  not  proven,  it  would 
unfairly  deprive  the  defendant  of  the  benefit  of  his  bargain.  The  de- 
fendant's guilty  plea  and  waiver  of  trial  rights  are  the  price  paid  for 
immunity  from  punishment  for  the  more  serious  dismissed  charge.  A 
principled  legal  system  should  be  uneasy  about  institutionalized  deceit. 
As,  however,  this  is  precisely  the  result  which  the  Model  Act's  provisions 
arc  designed  to  reach,  nothing  more  will  be  said  here  about  it.  The 
Model  Act's  proponents  could  presumably  argue  that  rational  defend- 
ants would  cease  pleading  guilty  on  the  inducement  of  charge  dismissals 
and  no  unfairness  would  occur. 

Sentencing  a  defendant  for  committing  an  offense  of  which  he  was 
acquitted  presents  considerable  ethical  problems.*^  Suppose  that  a  rape 
prosecution  resulted  in  jury  conviction  for  assault.  From  the  rape  ac- 
quittal, the  law  infers  only  that  there  was  reasonable  doubt  of  the  de- 
fendant's guilt  A  judge's  decision  that  there  is  substantial  evidence  to 
support  a  sentence  premised  on  rape  is  completely  reconcilable  with  the 
jury's  reasonable  doubt,  but  no  principled  system  of  criminal  law  could 
responsibly  permit  sentencing  on  such  a  basis.  The  symbolism  and  high 
drama  of  the  criminal  court  would  be  displaced  by  the  artifice  and  illu- 
sion of  a  shell  game. 

If  the  Model  Act  docs  not  expressly  abrogate  the  criminal  law  bur- 
den of  proof,  it  seriously  undermines  it.  Judges  are  free  under  existing 
law  to  range  widely  in  consideration  of  sentences,  but  that  is  hardly  ger- 
mane. Judges  impose  sentence  in  respect  of  a  specified  offense  of  convic- 
tion. Under  the  Model  Act,  judges  would,  in  effect,  simultaneously 
determine  the  offense  of  conviction  and  the  sentence,  and  would  do  so 
on  the  basis  of  substantial  evidence  received  free  of  the  rules  of  evidence. 

c.  The  law  of  evidence .  This  point  requires  little  elaboration.  Most 
of  the  argument  was  adumbrated  in  the  preceding  two  subsections.  The 
law  of  evidence  consists  of  a  body  of  elaborate  rules  governing  the  ad- 

dircci!y  or  indirectly  The  Model  Act  ignores  the  problem  of  providing  inducements  to  guilty 
pleas  This  problem  is  discussed  in  the  text  accompanying  notes  63-64  infra. 

The  U  S  Parole  Commission  routinely  dbregards  the  effects  of  charge  reduction  guilty 
pleas  by  basing  the  presumptive  date  for  early  release  on  the  actual  offense  beha\ior.  Factual 
disputes  are  resolved  on  the  basis  of  a  "preponderance  of  the  evidence."  U.S.  Parole  Commis- 
sion Rules,  28  C.F.R.  §  2.19(c)  (1980). 

Schulhofer,  supra  note  18,  at  766.  Schulhofer  discusses  this  point  and  the  leading  cases 
at  765-68  The  New  York  State  Parole  Board  did,  for  a  time,  treat  a  partial  acquittal  as  if  it 
were  a  dismissed  charge.  That  policy  was  later  modified.  Id.  at  766-67  n.l41.  The  U.S. 
Parole  Commission's  Rules  provide:  "fTJhe  Commission  shall  not  consider  in  any  determma* 
tion,  charges  upon  which  a  prisoner  was  found  not  guihy  after  trial  unlcis  reliable  informa- 
tion is  presented  that  was  not  introduced  into  evidence  at  such  trial  (e.g.,  a  subsequent 
admission  or  other  clear  indication  of  guilt)."  28  C.F.R,  §  2.19(c)  (1960). 
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missibility  of  evidence.  Some  of  those  rules  (e.g.  that  wives  cannot  tes- 
tify against  their  husbands  under  any  circumstance)  have  outlived  their 
onginal  justifications,  but  most  are  concerned  with  the  reliability  of  evi- 
dence and  the  quality  of  the  inferences  it  supports.  "Real  offense"  sen- 
tencing would  effectively  repeal  the  law  of  evidence  in  criminal  cases. 

It  has  long  been  clear  that  the  law  of  evidence  docs  not  apply  at  a 
sentencing  hearing.^^  Under  the  Model  Act,  the  critical  factual  deter- 
mination would  be  made  at  the  sentencing  hearing.  For  that  vast  ma- 
jority of  defendants  who  plead  guilty,  the  law  of  evidence  now  plays 
some  role  in  plea  bargaining.  Under  real  offense  sentencing  it  would 
simply  be  meaningless.  Under  present  law,  calculations  of  the  impact  of 
evidentiary  rules  on  the  admissibility  of  important  evidence  are  some- 
times part  of  counsels'  calculus  as  they  plea  bargain.  Under  real  offense 
sentencing,  admissibility  at  trial  is  irrelevant  because  a  guilty  plea  to 
any  charge  will  expose  the  'endant  to  sentencing  fo:  the  real  offense, 
without  regard  to  the  trial  record. 

Admittedly,  the  law  of  evidence  is  only  marginally  relevant  in  most 
guilty  plea  cases.  However,  in  cases  that  go  to  trial,  application  of  the 
rules  of  evidence  may  be  the  basis  for  conviction  of  one  offense  rather 
than  another.  Thus  the  law  of  evidence  can,  and  often  docs,  play  a 
crucial  role  in  the  determination  of  guilt  at  trial.  Yet,  once  the  trial  is 
over,  the  judge  under  the  Model  Act  could  ignore  the  trial  record  and, 
relying  on  the  presentence  report,  sentence  the  defendant  as  if  he  had 
been  convicted  of  the  very  offense  of  which  he  was  acquitted. 

The  criminal  law's  formal  insistence  that  individuals  be  vulnerable 
to  punishment  for  crime  only  on  the  basis  of  proof  beyond  a  reasonable 
doubt,  supported  by  reliable  evidence  that  they  have  committed  a 
closely  defined  substantive  offense,  underscores  the  primacy  of  individ- 
ual liberty  and  its  corollary — limited  state  power — in  our  constitutonal 
scheme.  None  of  those  values  are  enhanced  or  acknowledged  by  the 
Model  Act's  sentencing  provisions. 

2.    Real  offense  sentencing  is  unlikely  to  reduce  the  impact  of  plea 
bargaining  on  the  sentencing  process 

The  preceding  subsection  was  premised  on  the  conceit  that  lawyers 
and  judges  would  not  circumvent  the  Model  Act.  Circumvention,  how- 
ever, is  lihely  to  be  the  reality. 

The  real  offense  provisions  are  intended  "to  reduce  the  impact  of 
pica  bargaining  on  the  sentencing  process."^  "If  guidelines  are  based 

»  Sc€  Willianu  v.  New  York,  337  U,S.  241  (1949),  which  wai  recently  reinvigoratcd  by 
United  States  v.  Grayson,  438  U.S.  41  (1978). 
«>  Model  Acrr»  comment  to  §  3-206(d).  Somewhat  «urpruing!y»  a  lengthy  exposition  of 
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on  the  offense  charged  [offense  of  conviction?],  the  prosecuting  attorney 
is  given  substantial  leverage  in  dictating  the  sentence. The  only  ca- 
veat is  that  the  offense  of  conviction  would  establish  a  statutory  maxi- 
mum allowable  sentence,  whatever  the  guidelines  provide.  Thus,  if  the 
guideline  sentence  is  five  years  and  the  statutory  maximum  is  two  years, 
the  two-year  maximum  perforce  would  govern. 

Real  offense  sentencing  under  the  Model  Act  is  unlikely  to  prevent 
manipulation  of  guidelines  by  counsel  for  at  least  four  reasons.  First,  if 
the  Model  Act  were  in  effea  and  followed,  there  would  be  no  incentive 
for  defendants  to  plead  guilty;  the  guilty  plea  would  neither  earn  a  sen- 
tencing concession  nor  reduce  uncertainty.  Second,  prosecutor*  and  de- 
fense counsel  could  circumvent  the  guidelines  by  developing  new  plea 
bargaining  patterns;  the  medium  of  exchange  would  be  the  offense  class 
and  its  accompanying  statutory  maximum  sentences.  Third,  plea  bar- 
gaining is  in  part  the  product  of  the  personal  and  institutional  needs  of 
defendants  and  defense  counsel,  and  prosecutors  and  judges.  If  an  as- 
sortment of  institutional  needs  requires  the  prosecutor  to  finds  ways  to 
reward  guilty  pleas,  the  court's  other  functionaries  are  likely  to  be  will- 
ing collaborators.^  Fourth,  within  its  four  corners,  the  Model  Act  gives 
the  prosecutor  potent  manipulative  powers.  He  can  elect  whether  to 
invoke  special  provisions  for  extended  terms  for  "persistent  offenders'' 
and  "especially  aggravated  offenses",  he  can  influence  whether  consecu- 
tive sentences  are  imposed  through  his  charging  and  dismissal  decisions; 
he  can  elect  whether  to  allege  the  presence  of  aggravating  circum- 
stances; he  can,  as  noted  earlier,  control  the  maximum  allowable  sen- 
tence by  means  of  his  charging  and  charge  dismissal  powers. 

A  Incentives  to  plead  guilty ,  The  conventional  view  is  that  the  effi- 
cient operation  of  the  courts  requires  that  a  majority  of  defendants 
plead  guilty.^^  Guilty  pleas  are  induced  by  the  prospect  or  certainly  of 

the  S^M  Ad  by  its  principal  draftsmen  makes  no  reference  to  the  real  offense  sentencing 
provisions.  Sft  Perlman  &  Stebbins,  note  1  supra, 

^>  Model  Act,  comment  to  §  3-206(d). 
S(t  text  accompanying  notes  64-78. 

^3  S4€,  eg. ,  Chief  Justice  Burger's  opinion  for  the  Court  in  Santobello  v.  New  York.  404 
V  S  257.  260  (1971)  "(Plea  bargaining]  is  an  essential  component  of  the  admmistration  of 
justice  Properly  administered,  it  is  to  be  encouraged.  If  every  criminal  charge  were  sub- 
jected to  a  full-scale  trial,  the  States  and  the  Federal  Government  would  need  to  multiply  by 
many  limes  the  number  of  judges  and  court  facilities."  Sftgaura/fy  A.  Blumberg.  Criminal 
Justice  (1967);  Alschuler.  7^  Prostcutor's  Role  In  PUa  Bariatntng,  36  U.  Chl  L.  Rev.  51 
(I960)  The  contrary  view,  that  plea  bargain ng  results  not  from  case  pressures  but  from  the 
mutual  interest  of  defendants,  lawyen,  and  judges  in  handling  straightforward  cases  economi- 
cally and  efficiently,  has  been  developed  at  length  in  M.  Heumann,  Plea  Bargaining 
(1978)  Sft  also  M.  Feeley.  supra  note  14.  ch.  8;  Fcelcy.  Two  Models  of  the  Cnmtrutl  Justice 
SjfsUm.  An  Organuattonal  Perspeittvi,  7  Law  &  SocV  Rev.  407.  415  (1973).  Skolnick.  Social 
Control  m  tht  Aduersar^  ^sUm,  1 1  J.  CONFUCT  RESOLUTION  52  (1967). 

ERIC  814 


836 


1981]  REAL  OFFENSE  SENTENCING  1571 

less  severe  sentences  than  would  otherwise  obtain.  Defendants  who  are 
rational  calculators  would,  in  general,  waive  trial  rights  and  plead  guilty 
only  if  the  guilty  plea  would  yield  a  probable  punishment  less  than  the 
probable  punishment  following  conviction  at  trial  times  the  probability 
of  conviction.  If  counsel  could  not  manipulate  sentencing  guidelines  to 
provide  sentencing  concessions,  under  the  Model  Act  defendants  would 
have  no  incentive  to  plead  guilty.  This  would  be  especially  true  with 
narrow  guidelines,  like  the  Minnesota  guidelines  in  Table  1,  which 
would  make  sentences  highly  predictable.  Under  present  practice  in 
most  jurisdictions,  the  alternative  to  a  plea  bargain  is  to  risk  sentencing 
by  a  judge,  subject  to  no  meaningful  standards  and  with  great  statutory 
latitude.  Sentencing  by  the  court  thus  entails  the  risk  of  an  extremely 
severe  sentence,  relative  to  sentences  received  by  other  defendants  con- 
victed of  that  offense.  The  choice  under  present  law  may  be  between  a 
sentence  bargain  to  a  two-year  sentence;  or  a  guilty  plea  to  a  charge 
carrying  a  five-year  maximum,  if  the  defendant  pleads  guilty  with  a 
charge  bargain,  or  the  risk  of  any  sentence  up  to  25  years  if  he  is  con- 
victed at  trial  or  submits  an  unbargained  guilty  plea. 

Under  the  uncircumvcnted  Model  Act,  without  plea  bargaining  or 
manipulation,  conviction  on  plea  or  after  trial  should  produce  the  same, 
reliable  known  sentence.  There  would  be  no  incentive  to  plead  guilty 
and  every  incentive  to  plead  not  guilty  in  the  hope  that  the  vagaries  of 
trial  would  produce  an  acquittal  or  at  least  defer  an  inevitable  prison 
sentence. 

If  many  more  defendants  took  their  chances  at  trial,  judges  and 
lawyers  would  have  to  work  harder,  facilities  would  be  overburdened, 
and  the  operation  of  the  criminal  courts  would  be  made  more  expensive. 
Some  method  would  be  found  to  re-establish  a  tolerable  equilibrium. 
The  likeliest  method  would  be  to  circumvent  the  guidelines.^ 

A  Circumvention  of  guidelines.  No  court  could  easily  handle  a  quan- 
tum increase  in  the  number  of  trials.  Some  way  would  have  to  be  found 
to  reward  guilty  pleas.  Prosecutors  are  under  pressure  to  keep  the  cases 
flowing,  ta  hold  the  backlog  down,  and  to  minimize  the  number  of 
trials.  Defense  counsel  need  to  be  able  to  demonstrate  to  their  clients 
that  they  are  earning  their  fees.  At  the  same  time  the  majority  of  de- 
fense counsel  whose  practices  depend  on  high  volume  cannot  afford  to 


^  Schulhofcr^ji^  note  18,  recognized  that  effbm  to  circumvent  guidelines  will  be  incvi* 
table  unless  defendants  are  offered  a  guilty  plea  inducement.  His  solution  is  to  offer  regulated 
open  guilty  plea  "discounts/*  He  po«ei  the  further  question  whether,  with  sentencing  uncer* 
taintio  diminished,  defcndanu  might  increase  their  requests  for  jury  trials.  He  discusses  the 
implicatKms  of  adding  jury  tna!  waiver  "discounts"  to  the  system  of  guilty  plea  discounts.  Id. 
at  796*96. 
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try  many  cases.ss  Thus,  there  would  be  every  motive  for  counsel  to  ne- 
gotiate a  plea  arrangement  that  would  frustrate  the  applicable  guide- 
lines The  simplest  stratagem  would  be  for  the  judge  to  accept  a  plea  to 
a  charge  bearing  a  maximum  authorized  sentence  less  than  the  sentence 
specified  by  real  offense  guidelines.  If  the  guideline  sentence  for  rob- 
bery under  specified  circumstances,  is,  say,  four  years,  it  could  be 
avoided  if  the  defendant  pled  guilty  to  a  lower-severity  felony,  say  theft, 
that  has  a  lesser  statutory  maximum  sentence,  say  three  years,  or  to  a 
misdemeanor,  say  petty  larceny  or  simple  assault,  bearing  a  one  year 
statutory  maximum  sentence. 

Or,  if  manipulation  by  juggling  charges  is  too  overt,  prosecutors 
and  defense  counsel  could  easily  find  other  methods.  Charge  bargaining 
could  move  back  to  an  earlier  stage  in  the  process.  In  the  nineteenth 
century,  bargaining  sometimes  took  place  in  the  station  house.«  If  that 
IS  too  bold  or  complicated,  bargaining  could  move  to  the  preliminary 
hearing  stage,  before  grand  jury  consideration,  and  the  prosecutor  could 
seek  an  indictment  only  to  the  lesser  offense  to  which  the  defendant  has 
agreed  to  plead  guilty.  Or  the  prosecutor  could  simply  w//<r  all  but  the 
agreed  charges  of  conviction. 

Most  of  these  methods  require  at  least  the  acquiescence  of  judges. 
Of  course,  if  the  judge  would  cooperate,  counsel  could  sentence-bargain 
despite  the  guidelines,  or  reach  a  firm  agreement  that  the  defendant 
would  receive  a  relatively  lenient  sentence  because  of  "mitigating"  cir- 
cumstances. There  are  three  ways  judges  and  prosecutors  can  effect  sen- 
tence bargains  under  sentencing  guidelines.  Counsel  can  simply,  with 
judicial  acquiescence,  settle  on  a  below-guidelines  sentence.  Neither 
party  would  have  reason  or  standing  to  object  to  the  extra-guidelines 
sentence  and  the  judge's  non-compliance  with  the  guidelines  would  pass 
unacknowledged.  If  outright  judicial  nonfeasance  lacks  sublety,  the 

"  The  evaluation  of  Alajka",  abolition  of  plea  bargaining  concluded  that,  by  and  large 
pro«;cuior5  adhered  to  the  Attorney  General'i  directive,  witl.  different  consequences  for  de- 
fendant! represented  by  union-provided  prepaid  legal  service  plea  lawyen  and  the  bulk  of 
defendants  who  were  represented  by  public  defenders,  court-appointed  and  private  counsel. 
The  pre-paid  attorneys  earned  a  guaranteed  market  level  hourly  rate  and  thus  "wire  en- 
couraged  to  devote  extra  time  to  matters  which  might  otherwise  have  received  more  cumry 
treatment  Other  counsel,  unable  as  before  to  obtain  negotiated  settlements,  experienced 
greater  economic  pressure  than  theretofore  and  felt  some  tension  between  their^ei^nal 
hnancial  concerns  and  full  adversary  representation  of  clients.  Alaska,  ja/Va  note  20.  at  37- 

^  H^Wtx.PUa  BoTiommg:  TTit  l^imUmUt  Centtay  Conttxt ,  13  Law  &  Soc'y  Rev  273(1979) 
Somewhat  similarly,  a  Rand  Corporaticn  analysis  of  the  impact  of  California's  dctcrmmatc 
scnicncinj  law  found  that  "there  was  an  appreciable  increase  ...  in  the  percent  of  convic 
tiom  based  on  guilty  picas  at  the  time  of  arraignment."  In  other  words,  bargaining  had 
apparently  shifted  for^vard  m  the  process  to  a  point  where  the  charges  in  the  information 
were  not  yet  settled  A.  LiPsoN  &  Peterson,  Caufornia  Justice  Under  Determi- 
NATE  Sentencing:  A  Review  and  Agenda  for  Research  16  (1980). 
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same  result  could  be  achieved  if  the  judge  cited  the  defendant's  guilty 
pica  as  the  "justification"  for  a  lenient  departure  from  the  guideline.  If 
candid  admission  of  the  effect  of  a  guilty  plea  makes  the  judge  uncom- 
fortable, he  can  disingenuously  assert  a  different  rationale  (the  defend- 
ant's contrition,  his  good  character,  etc.)  for  the  lenient  sentence.  The 
prosecution  would  not  appeal  the  lenient  sentence  and  the  appropriate- 
ness or  applicability  of  the  judge's  reasons  would  never  be  tested.  How 
likely  is  the  judge  to  cooperate  with  one  or  another  of  these  artifices? 
Very  likely,  indeed, 

c  The  court  woil-^p.  Patterns  of  relations  among  court  function- 
aries vary  widely  from  place  to  place  and  from  time  to  time.  Few  useful 
generalizations  can  be  made.  What  is  clear,  however,  is  that  sentencing 
decisions  result  from  a  complex  interplay  of  personal  relations,  institu- 
tional needs,  and  behavioral  norms  that  constitute  the  subculture  of  a 
given  court.^^ 

Courtroom  cultures  vary.  In  some  places,  the  judge  is  the  domi- 
nant figure;^  in  other  places,  the  prosecutor.*^  Occasionally  a  well-sup- 
ported Public  Defender's  office  possesses  unusual  influence. '°  Well- 
settled  norms  exist  in  some  courts  about  the  handling  of  cases;  working 
relations  are  stable  and  colored  by  personal  and  social  relations.  When 
relations  are  stable,  expectations  seem  often  to  be  settled,  and  persistent 
non-compliance  with  expectations  is  sanctioned.''  Less  stable  relations 

67  Set^      ^  works  dted  in  note  14  supfa.  ThU  approach  to  undcntanding  courts  was 
launched  by  the  appearance  in  |967  of  A.  Blumierc.  Criminal  JusncE. 
^  Sett     » the  acoounu  of  Minneapolis  and  Pittsburgh  courts  in  M.  LEVIN,        note  M. 
W  Set,  /./. ,  the  analysis  of  the  operation  of  San  Diego  courts  in  P.  Urz,  supra  note  M. 

70  Set,  t.i. ,  the  analysis  of  the  operation  of  Alameda  County  (Oakland),  California  courts, 
il. 

71  Comidcr,  for  example,  the  following  description  of  the  norms  of  Chicago  felony  courts, 
what  work  group*  were  lairly  stable: 

In  most  courtrooms,  informal  nonns  developed.  Judges  accomodate*!  the  work  schedules 
of  prosccutora  and  defense  counsel.  For  initancc,  attorneys  trying  cases  m  a  courtroom 
automatically  obtained  a  continuance  in  other  ccurtroonu  where  they  had  a  matter 
ichcduled  Both  judges  and  protecuton  often  tried  to  help  retained  regulars  collect  their 
fees.  ProKXutoa  took  care  to  keep  judges  informed  about  what  caKs  were  likely  to  go  to 
trial  and  sought  to  build  and  preserve  a  reputation  for  reliability  and  reasonableness. 
Dcfcnic  attorneys  had  perhaps  the  most  developed  set  of  courtroom  norms,  which  in- 
cluded the  following  strictures: 

1.  Never  make  the  state's  attorney  answer  unnecessary  motions. 

Z  Don't  mess  up  someone  else's  schedule,  e^>ecially  by  leading  him  to  thmk  you  are 

ready  to  proceed  when  you  are  not. 
1  Disclose  the  natur«  of  your  case  informally  in  chambers  or  hallways. 

4.  Don't  trap  the  state  in  a  bind  over  the  120-day  rule. 

5.  Accommodate  the  protecution  wherever  po«ible. 

a  Avoid  trials  for  cases  that  cannot  be  won.  firying  caaes  when  there  u  a  chance  of 

winning  was  not  considered  a  violation  of  the  norm.) 
Although  one  or  another  of  iheae  norms  could  occasionally  be  violated  with  impunity, 
consistent  violation  met  %vith  sanctions  from  the  courtroom  workgroup.  Violators  found 
themselves  waiting  half  a  day  for  a  continuance,  while  other  attorneys  were  taken  care  of 
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produce  less  settled  norms  and  greater  room  for  idiosyncracy.  The  rela- 
tions among  judges,  prosecutors,  and  defense  lawyen  are  symbiotic 
While  the  nature  of  the  symbiosis  diffen,  it  must  be  taken  into  account 
when  thinking  about  changes  in  the  court's  patterns  of  cooperation. 

The  judge  and  counsel  are  often  collaboraton,  not  antagonists,  and 
they  share  common  goals:  minimize  the  number  of  trials,  keep  the  cases 
flowing  and  the  backlog  down,  accommodate  institutional  and  personal 
needs,  achieve  reasonable  results.  Even  when  counsel  are  more  adver- 
saria! and  antagonistic,  they  share  case  flow  and  efficiency  goals. '2  If 
prosecutors  and  defense  counsel  are  strongly  of  the  view  that  plea  bar- 
gains are  important  to  their  ends,  judges  are  unlikely  in  many  courts  to 
behave  "unreasonably"  and  insist  on  a  mechanical  application  of  guide- 
lines Low-level  judicial  cooperation  would  likely  produce  acquiescence 
in  bolder  forms  of  charge  bargaining.  .Active  judicial  cooperation  may 
well  produce  sentence  bargains  inconsistent  with  the  guidelines  and  bar- 
gained "mitigations"  of  sentence  that  defy  the  guideline  draftsmen's 
goals. 

d    Manipulation  under  the  Mode!  Act,  The  preceding  subsections  de- 
scribe several  artifices  by  which  counsel  could  circumvent  a  system  of 
real  oflTensc  sentencing  guidelines.  They  need  not  be  so  creative  under 
the  Model  Act,  for  it  contains  several  provisions  that  would  permit  the 
parties  to  avoid  the  guidelines.  First,  the  Model  Act  permits  enhanced 
sentences  for  "persistent  oflrenders"'^  and  "especially  aggravated  of- 
fenses."74  The  enhancements  could  be  imposed,  however,  only  at  the 
initiative  of  the  prosecutor."  Second,  the  Model  Act  contains  a  pre- 
sumption in  favor  of  consecutive  sentencing.  Although  there  are  limits 
to  the  presumption's  scope,  as  a  general  matter  the  prosecutor  could 
determine  sentence,  under  the  guidelines,  through  his  charging  and 
charge  dismissal  decisions.'^  Finally,  he  can  allege  aggravating  circum- 

immcdiaicly  The  opportunity  lo  show  off  for  a  dicnt  would  be  denied,  or  (he  attorney 

would  be  scolded  from  the  bench  for  petty  matters  that  ordinarily  were  overlooked.  In 

the  absence  of  a  strong  defender  organization  that  might  counteract  them,  these  normj 

bound  many  defense  counsel  closely  to  the  counrtwm  organization. 
J.  EiSENSTEiN  &  H.  Jacoi,  supfa  note  14,  at  108.09. 

72  s^,^  f  j  ^  p  u-r2»  supra  tiote  14.  where  San  Diego  and  Oakland  courts  are  described  as 
being  more  adversary  than  are  the  Chicago  courts  dcscnbed  in  J.  ElSENSTEiN  &  H.  rACOB 
supra  note  14.  * 

"  Model  ACT  §3-105. 
a:,  §3. 106, 

"  Id.  §  3.207(e). 

Id,  §  3-107  The  comments  acknowledge  the  dangers  of  prosecutorial  manipulations. 
U  at  121  §3-107  contains  a  "single  course  of  conduct"  exception.  Thus  a  defendant  would 
not  receive  consecutive  sentences  for  both  burglary  and  possession  of  burglar  tools.  The  com. 
ments  pose,  but  don't  answer,  the  question  whether  a  forger  or  passer  of  bad  checks  should 
receive  consecutive  sentences  for  each  separate  offense.  By  silence,  the  commcnU  suggest  thai 
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stances  that  would  justify  a  severe  deviation  from  the  guidelines."  In  all 
of  these  things  the  prosecutor  would  have  authority  under  the  Model 
Act  to  affect  or  determine  sentence,  and,  given  his  institutional  needs 
and  those  of  other  participants  in  the  process',  he  is  likely  to  be  willing  to 
bargain  about  its  exercise. 

J.    Real  offense  sentencing  is  unfair 

There  arc  t\vo  basic  injustices  which  make  real  offense  sentencing 
unfair.  The  first  is  the  likelihood,  discussed  in  the  preceding  subsection, 
that  defendants  will  be  sentenced  for  committing  an  offense  with  which 
they  were  not  charged  or  which  was  dismissed  or  of  which  they  were 
acquitted.  The  second,  discussed  in  this  section,  is  that  defendants  will 
be  deprived  of  the  benefits  of  their  bargains. 

No  doubt  some  defendants  plead  guilty  from  contrition,  ignorance, 
or  naivete.^  But  presumably  most  act  as  rational  calculators  who  weigh 
the  probable  punishment  given  charge  dismissals  (P,)  against  the  proba- 
ble punishment  given  conviction  at  trial  (Pj)  times  the  probability  of 
conviction  (C).  Defendants  in  general  should  accept  a  charge  dismissal 
plea  bargain  only  if  P,<C(P2). 

Of  course  defendants  make  mistakes.  They  must  act  on  imperfect 
knowledge  and  may  misvalue  Pj,  Pj,  or  C;  nonetheless,  some  such  calcu- 
lation must  take  place.  The  defendant's  guilty  plea  and  waiver  of  rights 
arc  the  price  paid  for  immunity  from  punishment  for  the  more  serious 
dismissed  charge.  (More  precisely,  the  guilty  plea  should  buy  the  incre- 
mental difference  in  punbhment  (CCP^)  -  P,).  One  might  well  ask  why  a 
defendant  would  plead  guilty  in  consideration  of  charge  dismissals  if  the 
conviction  offense  does  not  matter,  that  is,  if  P,  and  Pj  have  the  same 
value. 

the  praumpiion  in  favor  of  coniccutivc  sentences  would  apply.  In  short,  the  prophylactic 
provuions  aimed  at  preventing  protccutorial  abuse  appear  weak. 

77 3-109,  5-204.  . 

78  Under  real  offense  sentencing  there  would  be  no  benefit  from  the  bargain  One  gener- 
ous view  of  the  Model  Act  is  that  it  is  a  subtle  method  for  abolition  of  plea  bargainmg: 
Judges  presumabfy  should  not  accede  to  sentence  bargains,  real  offense  sentencing  would 
nullify  charge  bargains.  If  charge  bargains  have  no  effect,  there  would  be  no  reason  to  go 
thix>uth  the  motions.  The  absence  from  the  Model  Act  ofany  discussion  of  the  likely  accom- 
modative behavior  of  prosccuton  and  defense  counsel  makes  the  Trojan  horse  interpretation 

79  The  Model  Act's  draftsmen  might  want  to  distinguish  between  those  dismissals  (and 
failures  to  charge)  that  result  from  pica  bargains,  and  those  that  do  not,  In  the  Conner  case, 
the  draftsmen's  aim  to  counterbalance  plea  bargaining  distortions  could  be  pursued  By  ook- 
int  at  the  conviction,  and  not  the  "real"  offense  in  the  latter  cases,  some  unfairnesses  could  be 
awided  The  difficulty,  regrettably,  U  that  the  judge  can't  ascertain  the  prosecutors  real 
intentions.  Thus  the  border  between  bargained  and  unbargained  dismissaU  would  be  impos- 
siblc  to  police. 
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Real  offense  sentencing  would  involve  a  form  of  misrepresentation 
that  would  not  be  tolerated  in  most  marketplaces:  People  who  buy 
Oldsmobilcs  expect  to  receive  Oldsmobile  engines;  if  they  had  wanted 
Chevrolet  engines  they  would  have  paid  less.  Courts  and  public  officials 
showed  little  hesitancy  about  protecting  the  reasonable  expectations  of 
Oldsmobile  purchasers.  People  who  buy  charge  dismissals  expect  to  re- 
ceive favorable  sentencing  dispositions.  Surely  when  constitutional 
rights  and  personal  liberty  are  at  stake,  marketplace  dealings  in  justice 
should  be  at  least  as  honest  as  marketplace  dealings  in  cars. 

Plea  bargaining  was  only  recently  legitimated.  Not  so  long  ago,  a 
successful  pica  bargain  in  many  jurisdictions  required  that  defendants 
be  thespians  who  would  perjure  themselves  by  denying  that  their  pleas 
resulted  from  anything  other  than  acts  of  contrition  or  resignation. 
They  could  not  say  that  inducements  were  involved.  Fortunately  the 
need  for  those  charades  is  past.  In  BlackUdge  v,  Allison,  the  Supreme 
Court  observed  that  "[wjhatever  might  be  the  situation  in  an  ideal 
world,  the  fact  is  that  the  guilty  plea  and  the  often  concomitant  plea 
bargain  are  important  components  of  this  country's  criminal  justice  sys- 
tem. Properly  admin instered,  they  can  benefit  all  concerned."^  Due 
process  requires  that  the  prosecutor  keep  his  plea  bargainn^  promise.'^ 
The  Supreme  Court  has  emphasized  that  plea  bargains  art  bar- 
gains. In  Bcrdenkircher  V,  iy^w,*^  Justice  Stewart  stressed  the  "mutuality 
of  advantage"  provided  to  prosecutors  and  defendants  by  plea  bargains 
and  observed,  "by  hypothesis,  the  plea  may  have  been  induced  by 
promises  of  a  recommendation  of  a  lenient  sentence  or  a  reduction  of 
charges,  and  thus  by  fear  of  a  possibility  of  a  greater  penalty  upon  con- 
viction after  a  trial."*^ 

The  defendant  who  enters  into  a  charge  bargain  renounces  his  right 
to  be  tried  uefore  a  jury  or  a  judge,  to  benefit  from  the  rules  of  evidence 
and  the  uncertainties  of  trial,  and  to  be  acquitted  unless  proven  guilty 
beyond  a  reasonable  doubt.  To  permit  the  prosecutor  to  induce  defend- 
ants to  plead  guilty  by  enforceable  promises  of  charge  dismissals*'*  and 
then  deny  the  effect  of  the  dismissals  by  punishing  the  defendant  as  if  he 
had  been  convicted  of  the  dismissed  charges  is  patently  shabby. 
Whatever  the  constitutionality  of  such  a  denial  to  the  defendanl,*^  it 


80  431  U.S.  63.  71  (1976). 

Sanlobdio  v.  New  York.  404  U.S.  257. 
•2  434  as.  357  (1978). 

83  U  at  363.  See  Note,  Ht^  Bsrpuning  W  tAt  Transfirmatton  of  th*  Cnmtftal  Froc/ss,  90 
Harv.  L,  Rev.  564  (1977). 

8*  "Enforceable"  in  the  sense  that  the  defendant  may  withdraw  his  gutlty  plea  if  the  pros* 
ccutor  breaks  his  promise.  Set,  /./. ,  Fed.  R.  Crim.  P.  1 1. 

85  Ste  Schulhofcr,  suprm  note  18.  at  765.  "Reliance  by  the  sentencing  judge  on  actual 
offense  behavior,  properly  ascertained,  would  likely  survive  constitu tonal  attack."  /d. 

o  .  S20 
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would  offend  the  values  that  underlie  the  constitutional  concerns. 

4,  Real  offense  sentencing  is  inefficient 
Because  real  offense  sentencing  is  based  on  facts  not  necessarily  en- 
compassed in  the  elements  of  the  offense  of  conviction,  defendants  could 
be  expected  routinely  to  contest  facts  alleged  in  the  presentence  report. 
A  defendant,  under  the  Model  Act,  would  not  be  entitled  to  confront  his 
accusers,  to  subpoena  witnesses,  to  present  evidence,  or  to  cross-examine 
adverse  witnesses  (although  it  is  within  the  court's  discretion  to  do  these 
thmgs,  if  it  so  chooses).'^'  Stephen  Schulhofer  has  argued  convincingly 
that  a  conscientious  judge  would  want  to  hold  an  anomalous  eviden- 
tiar>'  hearing  about  genuinely  disputed  facts,  even  on  matters  that  both 
counsel  would  rather  not  litigate.  Also,  no  matter  what  the  outcome  of 
the  hearing,  the  real  offense  determination  would  incur  serious  social 
costs.  "The  significance  of  the  formal  conviction  would  be  depreciated, 
the  defendant  might  feel  he  or  she  had  been  *had,'  and  society  would 
lose  the  effect  of  the  longer  statutory  sentence  range  that  would  have 
been  applied  if  the  actual  offense  behavior  had  been  determined  by 
trial."*' 

Even  with  the  streamlined  procedures  of  a  sentencing  hearing,  con- 
tested hearings  over  actual  offense  behavior  would  be  likely  to  consume 
substantially  more  court  time  than  sentencing  hearings  now  do.  Even  if 
defendants  were  neither  driven  nor  induced  to  go  to  trial  (as  they  might 
be  with  the  pica  bargaining  incentive  removed),  thereby  imposing  a 
workload  increase,  the  increase  in  court  time  required  to  handle  real 
offense  sentencing  hearings  would,  no  doubt,  be  considerable. 

J.    Real  offense  sentencing  under  the  Model  Act  is  probably  unconstitutional 
Real  offense  sentencing,  as  manifested  in  the  Model  Act,  is  proba- 
bly unconstitutional.  The  Model  Act  docs  not  limit  real  offense  consid- 
erations to  the  offense  of  conviction  or  to  the  offenses  charged.  In 
extreme  cases,  section  3-206(d)  would  allow  judges  to  sentence  for  a  real 

Schulnofcr's  conclusion  w  however  premised  on  the  view  that  such  a  finding  would  result  in  a 
"jmcvous  loss"  and  therefore  would  require,  for  constitutional  reasons,  that  the  defendant  be 
allowed  to  present  and  cross-examine  witnesses.  Under  §  3.206(b)  of  the  Model  Act.  the 
court  *'may"  but  need  not  permit  such  examinations.  The  general  argument  for  the  constitu- 
tionality of  real  offense  sentencing  in  a  guidelines  system  would  be  based  on  the  broad  Iati« 
tude  pven  judges  m  consideration  of  evidence  relevant  to  sentencing.  Williams  v  New  York, 
337  US  241  (1949)  Spccht  v.  Patterson.  386  U.S.  605  (1967).  and  on  the  cases  upholding  the 
constituiionality  of  the  US.  Parole  Commission's  decision  to  refer  to  the  real  offense  in  setting 
presumptive  release  dates....  Billiteri  v.  U.S.  Board  of  Parole.  541  F.2d  938  (2d  Cir  1967) 
On  the  first  argument../^  the  able  summary  and  discussions  in  SEfH-ENCINC  ALTERNATIVES. 
supra  note  44,  at  I53-55. 

86  Model  Act  §  3-206(b). 

87  Schulhofer,  supra  note  18,  at  767-70, 
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offense  more  serious  than  the  offense  endorsed  or  for  a  more  serious  of- 
fense of  which  the  defendant  was  acquitted.  A  defendant  could  be  sen- 
tenced as  an  armed  robber  in  the  following  three  importantly  different 
cases:  Case  J — he  was  charged  with  armed  robbery  but  pled  guilty  to 
theft;  Case  2 — he  was  charged  with  theft  and  pled  guilty  to  theft  (or 
some  lesser  offense);  Case  3 — he  pled  not  guilty  and  was  acquitted  of 
armed  robbery  but  convicted  of  theft. 

The  three  cases  raise  separate  issues.  Case  I  raises  the  general  issue 
of  real  offense  sentencing.  The  Supreme  Court,  in  Williams  v.  New 
Ybrk,^  accorded  wide  evidentiary  latitude  to  judges  in  setting  sentences, 
including,  in  that  case,  consideration  of  alleged  burglaries  of  which  the 
defendant  was  not  convicted.  Given  that  wide  latitude,  reaffirmed  in 
l/rtiied States  v.  Grayson?'^  simple  real  offense  sentencing  is  likely  to  sur- 
vive constitutional  challenge.^ 

Case  2  raises  more  difficult  notice  questions.  If  the  defendant  is 
charged  with  theft  and  pleads  guilty  to  theft  but  is  sentenced  for  armed 
robbery,  he  is  certainly  entitled  to  object  that  he  was  not  adequately 
informed  of  the  charges  against  him.  Although  there  are  cases  that  up- 
hold consideration  of  charges  of  which  the  defendant  was  acquitted  or  of 
charges  dismissed  as  part  of  a  plea  bargain,^*  those  cases  present  funda- 
mentally different  issues.  Those  defendants  were  adequately  apprised, 
by  means  of  indictment  or  information,  of  the  charges  against  them. 

Lack  of  notice  should  be  a  fatal  flaw  in  Case  2.  The  precise  issue 
has,  of  course,  never  been  raised.  There  arc  no  avowed  real  offense  sen- 
tencing systems.  However  defendants  in  later  stages  of  the  criminal  pro- 
cess may  not  be  subjected  to  "grievous  loss"  except  following  written 
notice  of  material  charges.  Written  notice  is  a  constitutionally  required 
condition  precedent  to  probation  revocation  ipagnon  v.  Scarpellt)^  pa- 
role revocation  {Monissey  v.  Brewer)^'^  and  prison  disciplinary  proceed- 
ings {Wolffv,  McDonnell).^  No  plausible  argument  can  be  made  that  the 
defendant  in  Case  2  has  less  important  interests  at  stake  than  if  he  were 
threatened  with  revocation  of  parole  or  probation  or  loss  of  good  time. 

M  337  U.S.  241  (1949). 
89  438  U.S.  41  (1978), 

^  The  comments  to  the  Model  Act  place  primary  retitnce  on  the  cates  upholding  the 
comtitutionaJity  of  the  U.S.  Parole  Commmion's  reliance  in  its  guideline*  on  "actual  offense 
behavior"  detcrminatioru.  For  rtajcni  discussed  in  Part  III  of  this  article,  the  argument  from 
parole  to  sentendng  is  lest  than  compelling. 

91  S*t,  <./..  United  States  v.  Needles,  472  F.2d  652  (2d  Cir.  1973)  (dismtSMd  counu  of 
indictment).  United  States  v  Sweig,  454  R2d  181  (2d  Cir.  1972)  (acquittal).  United  States  v. 
Doyle,  348  F  2d  7 15  (2d.  Cir.  1965),  ttrt  dmttJ,  382  U.S.  843  (1965)  (circumstances  of  oflTense* 
charged  in  multi-count  indictment  although  defendant  pled  guilty  to  only  one  count). 

92  411  U.S.  778  (1973). 

93  408  U.S.  471  (1972). 

94  418  U.S.  539  (1974). 
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Argument  could  be  made  that  disclosure  of  the  presentence  report, 
which  would  describe  the  real  offense,  should  satisfy  the  notice  require- 
ment. But  if  that  is  so,  the  state  may  as  well  indict  generically  for  "crim- 
mal  conduct,"  in  all  cases,  with  the  details  to  be  provided  and  to  be  used 
as  the  basis  for  the  determination  of  sentence  at  the  sentencing  hearing 
Courts  could  easily  distinguish  between  ad  hoc  "real  offense"  decisions 
of  mdividual  judges  and  general  rules  that  nullify  the  offense  of  convic- 
tion and  thereby  deny  the  defendant  the  protection  of  principles  and 
standards  that  are  basic  to  our  criminal  jurisprudence. 

Real  offense  sentencing  in  Case  3  would  also  raise  serious  constitu- 
tional questions.  One  major  objection  would  be  that  defendants  simply 
should  not,  as  a  matter  of  due  process,  be  punished  in  respect  of  conduct 
of  which  they  were  acquitted.  In  Giacco  v.  Pennsylvania?^  the  Supreme 
Court  invalidated,  as  void  for  vagueness,  a  Pennsylvania  statute  that 
permitted  the  jury  to  impose  court  costs  on  an  acquitted  defendant.  In 
separate  concurrences.  Justice  Stewart  wrote  that  "Pennsylvania  allows 
a  jury  to  punish  a  defendant  after  finding  him  not  guilty.  That  .  .  . 
violates  the  most  rudimentary  concept  of  due  process  of  law,"^  and  Jus- 
tice Fortas  observed,  "[T]he  Due  Process  Clause  .  .  .  does  not  permit  a 
State  to  impose  a  penalty  or  costs  upon  a  defendant  whom  the  jury  has 
found  not  guilty  of  any  offense  with  which  he  has  been  charged."" 

Gtacco  can  be  distinguished  from  Case  3  on  several  bases:  the  de- 
fendant in  Giacco  was  acquitted  of  all  charges;  the  acquittal  was  a  jury 
decision;  the  underlying  question  of  imposition  of  costs  on  an  acquitted 
defendant  was  not  reached.  Moreover,  decisions  have  upheld  the  consti- 
tutionality of  considering  conduct  that  resulted  in  an  acquittal  when 
sentencing  alleged  criminals.^  These  decisions,  however,  involved  ac- 
quittals in  separate  prosecutions.  Whether  they  would  be  extended  to 
reach  acquittals  in  the  case  for  which  sentencing  is  being  imposed  re- 
mains to  be  seen,  but  it  seems  unlikely. 

It  may  also  be  that  objections  noted  earlier— that  the  Model  Act's 
provisions  undermine  and  trivialize  the  law  of  evidence,  the  burden  of 
proof,  and  the  substantive  law— are  procedural  defects  ^f  constitution^^ 
gravity.  Finally,  real  offense  sentencing  in  Case  3  appears  to  offend 
double  jeopardy  notions. 

Whatever  the  applicability  of  existing  case  law,  the  values  that  un- 
derlie due  process  must  be  offended  by  a  sentencing  system  that  would 
deprive  defendants  of  the  benefits  of  their  acquittals.  Even  if  real  of- 
fense sentencing  in  partial  acquittal  cases  did  not  offend  double  jeop- 


95  382  U.S,  399  (1966). 

96  U  a{  405, 

97  Id, 

96  Stc  note  91  supra. 
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ardy  values,  and  was  governed  by  standards  that  satisfied  Giacco, 
Stephen  Schulhofer's  conclusion  in  reference  to  Case  3  is  surely  right 
nonetheless:  "Whatever  the  [real  offense]  policy  specified,  the  resulting 
procedures  will  severely  threaten  the  appearance  of  fairness  and  the  con- 
stitutionality of  the  system."^ 

The  constitutional  problems  presented  by  Case  3  can  be  side- 
stepped by  making  Case  3  a  special  exception  to  the  real  offense  guide- 
lines, as  was  done  by  the  United  States  and  New  York  State  parole 
guidelines. However,  that  one  small  concession  would  not  overcome 
the  many  other  problems  with  real  offense  sentencing. 

Each  argument  posed  in  section  II  could,  by  itself,  raise  serious 
doubts  about  real  offense  sentencing.  Taken  together,  they  demonstrate 
that  enactment  of  the  Model  Act's  sentencing  provisions  would  be  un- 
wise, uninformed,  inefficient,  unfair,  and  possibly  unconstitutional. 
Lord  Hewart's  admonition  in  R  v.  Sussex  Justices  applies:  "it  is  not 
merely  of  some  importance  but  of  fundamental  importance  that  justice 
should  not  only  be  done,  but  should  manifestly  and  undoubtedly  be 
seen  to  be  done."  Real  offense  sentencing  would  look  unjust,  and  be 
unjust. 

III.  Other  CRmcisMs 

Real  offense  sentencing  aside,  the  Model  Act  has  some  strengths 
but  even  more  weaknesses.  This  section  outlines  several  of  the  major 
weaknesses.  The  treatment  is  brief,  partly  because  the  real  offense  prob- 
lem is  the  primary  focus  of  this  essay,  and  partly  because  many  of  the 
points  to  be  made  were  partially  developed  earlier.  Although  the  Act 
purports  to  adopt  "just  deserts"  as  its  overriding  purpose  of  punishment, 
its  application  of  that  purpose  is  inconsistent  and  occasionally  incoher- 
ent The  provisions  intended  to  structure  discretion  and  diminish  dis- 
parity are  unlikely  to  do  so. 

A.  PURPOSES 

The  comments  to  the  Model  Act  refer  to  just  deserts  as  "the  over- 
riding philosophy,"'^*  the  "major  factor,"»<»  and  the  "philosophical  ba- 
sis,"'^^  of  the  Model  Act's  sentencing  provisions.  General  deterrence 
and  incapacitation  are  given  lesser  roles.  Broadly,  the  purposes  describe 
a  system  of  what,  in  Nigel  Walker's  analysis,  might  be  called  "limiting 

^  Schuihofer^  supn  note  18,  at  766. 
'OO  Sit  note  58 

Model  act,  Prcfator)  Note,  at  91. 
>W  I<L  at  89. 
103      at  96. 
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tetnbutivism,"">*  and  closely  follow  the  proposed  principles  of  sentenc- 
ing in  Norval  Morris'  The  Future  of  ImpHsonmmt An  offender's  punish- 
ment should  not  exceed  that  deserved  "in  relation  to  the  seriousness  of 
his  offense.""*  Within  the  punitive  upper  limit,  general  deterrent  and 
incapacitative  considerations  can  play  subsidiary  roles.  Finally,  a  prin- 
ciple of  parsimony  requires  imposition  of  "the  least  severe  measure  nec- 
essary" and  creates  a  presumption  in  favor  of  non-incarcerative 


sentences  '°' 


Kantian  moral  philosophy,  as  transmuted  into  "just  deserts"  by 
Andrew  von  Hirsch  and  others,  is  a  doctrine  of  deserved  punishments. 
Parsimony  is  a  utilitarian  doctrine  aimed  at  avoiding  punishment  not 
required  for  preventive  purposes. 'W"  Von  Hirsch  recognizes  this  tension 
and  therefore  argues  for  equality  in  sentencing  through  the  mechanism 
of  relatively  modest  sanctions,  consistently  imposed. '<»  The  Model  Act 
mispcrceives  the  connection.  Although  "inequalities  in  sentences  that 
are  unrelated  to  a  purpose  of  this  Article  should  be  avoided.""*'  the  ex- 

iM  N.  Walker,  Sentencinc  in  a  Rational  Society  (1971). 

"OS  N  MORRIS,  supra  note  2,  at  59-60.  .       „     .  r 

'06  Model  Act  §  3.|0I(I).  That  equation  is  conventional,  but  curious.  Kant  s  concept  oi 
the  abstract  obligation  to  punish  evil  ia  the  exactly  same  Wind  (death  for  death,  injury  for 
Inw  Tc  )  is  impractical.  See  I.  Kaot,  The  MCTAfHVSlCALELEMEr^  OF  JUSTICE  at  99- 
108  (I  Ladd  ed  1965).  For  obvious  epistemological  reasons,  no  one  can  devise  an  objretive 
"deserved"  punishment  for  any  conduct.  The  best  substitute  is  a  normative  ranking  of  offense 
conduct,  and  a  requirement  that  offenses  with  higher  ranks,  other  things  equal,  receive  more 
.evere  punishments  than  lower  ranked  offenses.  The  state  criminal  codes  are  not  helpful. 
The  newer  codes  based  on  the  Model  Penal  Code  divide  felonies  into  3  or  5  classes  but  that 
.mall  number  of  categories  provides  little  guidance.  The  highest  classes  are  ^^J^^ 
KTious  crimes  and  the  bulk  of  felonies  are  in  the  »me  one  or  two  classes  The  uncodified 
cnminil  laws,  notably  the  federal  law,  contain  hundreds  of  different  combinations  of  sane- 
(Kins  for  different  offenses.  The  authorized  sanctions  for  any  particular  offense  are  adventi- 
„ous  and  provide  no  coherent  basis  for  ranking  offenses.  As  a  result,  most  sophisticated 
ruidelines  have  ranked  offenses  on  the  bases  of  exercises  in  which  a  group  of  people  separately 
icrt  generic  offenses  into  categories,  identify  the  congruences,  and  compromise  their  differ- 
ences S<..  D.  GCXITFREDSON,  L.  WILKINS.  &  P.  HOFFMAN,  GUIDEUNES  FOR  PAROLE 
A.ND  SEraENCINC  69-80  (1978).  Andrew  von  Hirsch  recognized  this  problem  and  argued  that 
ihe  goal  IS  to  rank  offenses  and  impose  punishments  that  are  scaled  to  the  ranking.  A.  vON 
HlRSCH.^A^  note  2,  at  76-83,  132-40.  The  Model  Act  seems  to  miss  the  P">b'«:"['  OP"°"»' 
§3-1 12(b)  for  example,  would  authorize  a  sentencing  commission  to  classify  felonia  into 
Le  classes  if  the  cnminal  code  does  not  already  do  so.  If  Class  A  U  reserved  for  fim  degr« 
murder,  aggravated  kidnapping,  aggravated  rape,  and  similar  offenses,  all  other  felonies  must 
be  grouped  into  classes  B  and  C.  It  is  not  obvious  why  a  «^tencing  ~™'0!>  '^"f^^^Z. 
more  guidance  from  that  allocation  than  from  a  motley  of  unclassified  felonies  Cnminolo- 
guts  have  wrestled  with  efforts  to  base  notions  of  relative  offense  «^n'y  °n  public  .ttitudo. 
L,  ,i. .  Sellin  &  Wolfgang,  Ww/^/w/  Cnm,,  in  I  CRIME  AND  JUSTICE,  167  (L.  Radzinowicz  & 
M  Wolfgang  eds.  1971). 

MODEL  ACT  §  3-102(3).  ^ 
•oe  On  parsimony,  see  J.  BEfn-HAM.  PRINCIFLES  OF  MORALS  AND  LEGISLATION  Ch  XIII 

(1948). 

'09  A.  VON  HiRSCH,  sffira  note  2. 
MODEL  ACT  §3-102(2). 
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ccption  is  greater  than  the  rule.  If  the  "deserved"  punishment  is  an  up- 
per limit  and  enforcement  is  activated  by  general  deterrent, 
incapacitative,  and  other  purposes,  then  the  result  is  more  nearly  utilita- 
rian than  retributive.  ^^Unequal**  sentences  will  be  the  norm,  not  the 
exception.  "Just  deserts"  is  not  the  "overriding  philosophy"  of  the 
Model  Act.  An  eclectic  utilitarianism  holds  that  place.*** 

A  law  reform  proposal  premised  on  notions  of  deserved  punishment 
should  tie  the  defendant's  punishment  closely  to  the  nature  of  his  pres- 
ent offense,  given  the  relevant  present  circumstances,  broadly  or  nar- 
rowly defined.  Yet  the  Model  Act  attaches  overriding  significance  to  the 
defendant  s  prior  record,  a  matter  that  is  wholly  extrinsic  to  the  moral 
character  of  his  present  act  and  the  resulting  calculation  of  deserved 
punishment  jf  ^  previous  offense  earned  a  deserved  punishment, 
that  debt  is  paid.  To  punish  a  second  offense  more  severely  because  of 
the  prior  offense  offends  the  spirit  (albeit  not  the  constitutional  require- 
ments) of  double  jeopardy. 

I  am  not  suggesting  that  prior  criminality  can  not  sensibly  be  re- 
lated to  present  punishment.  Most  utilitarian  punishment  philosophies 
would  permit  consideration  of  prior  criminality.  I  suspect  that  most 
peoples*  intuitive  sense  of  justice  would  permit  increased  punishments 
for  repeat  offenders.  However,  a  thoroughgoing  retributivist  would  not 
do  so,'*^  and  the  Model  Act's  "philosophical  bzisis"  is  purportedly  "just 
deserts,"  the  modem  version  of  a  thoroughgoing  retributivism. 

Prior  convictions  play  an  important  part  under  the  Model  Act. 
Section  3-104  would  permit  doubled  maximum  sentences  for  "persistent 


' ' '  There  are  other  incomistencics  in  the  Model  Act.  Only  general  deterrent  considera- 
tion5  are  said  to  be  justifiable  in  sentencing.  By  contrast  the  comments  stress  that  specific 
deterrence,  "sentences  based  on  deterring  the  panicular  offense  involved,"  is  forbidden. 
Comment  to  §  3-IOU3;(t)  at  97.  Yet  §  3-I02(4)(iv)  authorizes  pnson  sentences  when  "meas- 
ures less  restrictive  than  confinement  have  frequently  or  recently  been  applied  unsuccess- 
fully "  The  threat  to  impose  prison  next  time  if  the  defendant  fails  to  pay  his  fine  or  honor 
the  tondiiioiis  of  probation  may  be  heccssary  if  those  sanctions  are  to  remain  credible,  still,  no 
threat  could  be  more  precisely  directed  to  a  panicular  defendant.  The  Model  Act's  rejection 
of  "predictive  restraint"  as  a  purpose  of  sentencing  ts  chimerical.  Comment  to  §3-102(5). 
The  comments  reject  basmg  sentences  "on  statistical  or  clinical  judgments  about  a  particular 
individual's  future  behavior.  .  .  .  unless  based  on  pnor  criminal  conduct,"  Id.  at  lOI.  The 
irony  is  that  prior  criminal  record  is  at  once  both  the  best  predictor  of  future  criminality  and 
subject  to  all  of  ihe  problems  of  overprediction  and  false  positives  that  led  the  Model  Act's 
draftsmen  to  limit  the  role  of  incapacitation  in  sentencing.  Si*  MOOEL  Act,  at  92,  Perlman 
5c  Stcbbins, /u^tf  note  I,  at  1196-97. 

'  Andrew  von  Hirsch  has  tried  to  justify  sentence  increases  based  on  prior  convictions  in 
terms  of  a  benefit  of  the  doubt  extended  to  first  offenders  which  results  in  imposition  of  Uss 
than  the  deserved  punishment.  Sn  A.  vON  HmsCH,  supra  note  2,  at  85,  cf,  G.  FLETCHER, 
RETdlNKJNC  Criminal  Law  (1978).  Whatever  else  may  be  said  about  von  Hirsch*s  argu- 
ment, as  reified  in  the  Model  Act  it  is  mcompatible  with  rejection  of  specific  deterrence  as  an 
allowable  punishment  purpose. 

"3      H.  Hart,  Punishment  and  RESPONSiiiLrrv  (1968). 
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offenders/'  defined  (in  section  3*  105(a))  as  a  person  who  was  twice  previ- 
ously convicted  of  a  felony  in  the  preceding  five  years  at  liberty.  Prior 
convictions  or  **criminal  behavior"  also  can  be  invoked  as  an  aggravated 
circumstance  to  justify  departures  from  guidelines.'*'*  Finally,  and  as- 
tonishingly, the  Model  Act's  sample  sentencing  matrix  shown  In  Tabic 
2"^  would  justify  1000  percent  differences  in  sentence  on  the  basis  of 
"offender  characteristics/*  The  guideline  sentence  for  a  "9-10  point" 
armed  robbery  would  vary  between  one  and  ten  years,  primarily  on  the 
basis  of  prior  record  factors.  The  difference  is  2800  percent  for  a  "7-8 
point"  armed  robbery. 

TABLE  2 

Sample  Matrix  for  Armed  Robbery 

b 


OFFENSE 
CHARACTERISTICS^ 

9.10 


7*8 


OFFENDER  CHARACTERISTICS" 


-5  to 


0-2 


3-8 


9-12 


13- 


5^ 


3-4 


0-2 


C*^    1  year 

C    2  years 

C    4  years 

C    6  years 

C  10  years 

Split 
C    90  days 
2  years 
V*^    6  mos. 

C    1  year 

C    3  years 

C    4  years 

C    7  years 

Split 
C    90  days 
S      2  years 
V     6  mos. 

C  90  days 
S    2  years 
V    1  year 

C    1  year 

C    3  years 

C    6  years 

S      2  years 
V     6  mos. 

Split 
C  90  days 
S     !  year 
V    1  year 

C    8  mos 

C    2  years 

C    4  years 

S      I  year 
V     6  mos. 

S    2  years 
V    6  mos. 

Split 
C  90  days 
S     1  year 
V    1  year 

C    I-  year 

C    3  years 

OfTcnsc  Characteristics' 

Deadly  weapon  used 
Several  victims 
Vulnerable  victim 


+  10 
+  4 
+  4 


^   Offender  Characteristics: 
Prior  violent  offenses 


Prior  felonies 
Prior  revocations 
Made  restitution 
Under  18  years  of  age 

Symbols^   C     Contmuous  «  nfinement,  S  «»  Supervision  in  community,  V  «  Confine- 
ment for  violation  of  conditions 


+  5  per  off. 

+  2  per  off. 

+  I  per  vioL 

-  1 

-  1 


Source    Moo£LACT<it  Mi 

This  "just  deserts**  statute  offers  a  bit  of  evcr/thing  except  rehabili- 
tation. Incapacitation,  the  engine  that  powers  the  Model  Act's  prior 
record  machinery,  will  continue  to  be  a  goal  of  sentencing  without  rc* 

Model  Act  §  3-107, 
Model  Act.  at  141. 
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gard  to  the  purposes  clauses  of  criminal  codes.  At  least  two  comments  to 
the  Model  Act  acknowledge  as  much."^  People  who  appear  to  be  dan- 
gerous will  be  locked  up  and  few  of  us  as  judges  would  do  otherwise. 
General  deterrence  will  probably  continue  to  animate  sentencing  for  a 
long  time  to  come,  and  its  implications  are  inconsistent  with  a  principle 
of  equality**'  in  sentencing.  Rehabilitation  as  a  purpose  of  punishment 
appears  to  have  caused  more  harm  than  good,  and  the  Model  Act,  ac- 
cordingly, would  prohibit  rehabilitative  considerations  from 
sentencing.*** 

Taken  as  a  whole,  then,  the  Model  Act  would  establish  a  sentencing 
system  in  which  retributive  concerns  establish  an  upper  limit  on  permit- 
ted punishments:  within  that  limit,  retributive,  incapacitative,  and  de- 
terrent concerns,  parsimoniously  applied,  can  be  considered  in  setting 
sentence.  There  is  nothing  disreputable  about  that  mixture  of  punish- 
ment purposes.  Other  credible  reform  proposals  have  adopted  it.**^  It 
is  not,  however,  a  "just  deserts"  mixture  and  it  is  unclear  why  the  Model 
Act's  draftsmen  would  claim  that  it  is. 

B.    STRUCTURED  DISCRETION 

The  usual  rationale  for  determinate  sentencing  is  that  discretion 
must  be  structured  if  sentencing  disparities  are  to  be  reduced.  Unfortu- 
nately, the  Model  Act  would  not  structure  discretion  very  tightly.  The 
statutory  purposes  of  sentencing  give  little  meaningful  guidance  to 
judges  or  members  of  a  sentencing  commission.  The  Act  offers  no  gui- 
dance as  to  the  form  guidelines  should  take.  Section  3-112  merely  pro- 
vides that  the  sentencing  commission  "shall  adopt  in  a  form  determined 
by  the  commission  sentencing  guidelines  as  provided  by  this  Act."  The 

/<aJ,  comment  to  §  3-105  {defining  "persistent  offcnden**):  *The  essential  link  between 
offense  and  punishment  is  preserved  (by  authorizing  extended  term*  for  persistent  offendcn) 
while  at  the  same  time  implcmentmg  socut^*s justified  mUrtst  m  ixtendtd pwishmtnt  for  muittpU 
ofrndtrs""  U,zx  1 16  (emphasis  added),  comment  to  §  3-106  (definmg  "especially  aggravated 
offense")  'The  punishment  deserved  for  the  offense  is  enhanced  as  well  as  society's  claim  to 
incapacitation/'      at  119. 

§  3-102(2)  provides:  "Inequalities  in  sentences  that  arc  unrelated  to  a  purpose  of 
this  Anicle  should  be  avoided."  Almost  any  inequality  could  be  "related  to"  deterrent,  re- 
tributive, and  incapacitative  purposes  malung  the  equality  exhortation  a  purely  phatic 
proscription. 

^  §  3-102(5).  The  implications  of  rehabilitative  considerations  in  sentencing  are  inore 
complex  than  the  Model  Act's  renunciation  suggests.  The  problem  with  rehabilitation  m 
sentencing  was  that  prison  sentences  and  indeterminate  terms  were  justified  on  the  basis  of 
rehabilitative  aims.  That  appears  to  have  been  unwise,  hence  the  renunciation  of  rehabilita- 
tive  sentencing.  But,  might  not  rehabilitative  aims  play  a  role  when  they  argue  a/ainst  im- 
pnsonment?  The  classic  cases  are  the  defendant  who  can  continue  to  receive  drug  treatment 
or  psychological  counselling  only  in  the  community  and  the  youthful  offender  who  may  be 
hardened  by  prison  experience  and  forever  lost. 

"9  See,  /./.,  N.  Morris, /ir/rw  note  2. 
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guidelines  could  thus  take  any  form,  from  the  verbal  exhortations  of  the 
Cahfornia  Judicial  Councils  general  guidelines'^^  to  the  narrowly 
drafted  sentencing  matrix  of  the  Minnesota  Sentencing  Guidelines 
Commissions^'  The  Model  Act  grants  substantial  manipulative  power 
to  the  prosecutor,  he  (and  only  he)  may  invoke  the  procedures  calling 
for  extended  terms  for  **pcrsistent  offenders"  and  "especially  aggravated 
offenses *V^^  using  a  statutory  presumption  in  favor  of  consecutive 
sentences,'^^  he  can  determine  sentence  by  his  charging  horizontal 
charge  bargaining  decisions,  and  he  can  allege  the  existence  of  aggravat- 
ing circumstances  that  justify  more  severe  scntenccsJ^^  Appellate  sen- 
tence appeal  would  ostensibly  police  judicial  compliance  with  the 
guidelines.  However  the  standard  for  appellate  review  is  nebulous  at 
best,''"'  and  the  American  experience  with  appellate  sentence  review 
provides  little  basis  for  a  sanguine  prediction  that  appellate  sentence 
review  would  be  rigorousJ^^  Finally,  while  parole  release  indiscretions 
would  be  eliminated  through  the  abolition  of  parole,  a  day-for-day  good 
time  system  would  give  correctional  administrators  immense  power  to 
affect  the  durations  of  sentences.*" 

The  points  outlined  in  Section  III  are  fairly  damaging.  Nonethe- 
less, they  are  subsidiary*  However,  taken  together  with  the  fundamental 
problems  raided  by  real  offense  sentencing  they  suggest  that  states  would 
be  well  advised  not  to  adopt  the  Model  Sentencing  Act, 

IV.  Next  Steps 

The  draftsmen  of  the  Model  Act  deserve  credit  for  percipience  and 
ambition,  the  former,  for  recognizing  the  practical  prosecutorial  prob- 
lem presented  by  most  prescriptive  punishment  programs,  the  latter,  for 

»20  Judicial  Council  of  California,  Repori  to  the  Governor  and  the  Legisla 
TviRt— 1978,  Sentencing  Rules  for  the  Superior  Courts  7-31. 

^^"^  Minnesota  Sentencinc  Guidelines  Commission,  Report  to  the  Lecislatlre 
(1980) 

»22  Model  Act  §  3.207(c) 
»23  id.  §3-107, 

id  %  3- 109  This  IS  especially  so  because  the  hsts  of  allowable  aggravating  and  mitigat 
ing  Ucloi3  m  sentencing  each  end  with  "any  other  factor  consistent  with  the  purposes  of  this 
Article  and  the  principles  of  sentencing"  U  §§  3-108(12).  3.109(9). 

MuDEL  Act  §  3-208  "  [the  sentence  imposed  is]  unduly  disproportionate  to  sentences 
imposed  for  similar  [real?]  offenses  on  similar  defendants  or  .  .  .  docs  not  serve  the  purposes 
of  this  Article  arid  the  principles  of  sentencing  better  than  the  sentence  provided  in  the  guide 
lines  "  S*e  note  102  sufna.  Compart  1978  Minn.  Laws.  ch.  723.  244  Minn.  Stat  §  1 1.  "The 
supreme  court  may  review  whether  the  sentence  is  inconsistent  with  statutory  requirements, 
unreasonable,  inappropriate,  excessive,  unjustifiably  disparate,  or  not  warranted  by  the  find 
ings  of  fact  " 

^     Sie,  e.g. ,  Zeisel  &  Diamond,  Stan  A  for  Stnttnctng  Equity,  Stnitnct  Rtvttw  tn  MoisachusttU  and 
Cmntcitcui,  1977  Am  Bar  Foundation  Research  J.  88  L 
1-27  Model  Act  §§  3-501,  4-502.  Only  one-fourth  of  accumulated  good  time  would  vest 
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trying  vigoroiwiy  to  reflect  that  recognition  in  their  reform  regimen.  Re- 
grettably,  the  Model  Act's  real  offense  provisions  are  fundamenally  mis- 
conceived. One  interesting  question  is  why  so  experienced  a  body  as  the 
Uniform  Law  Commissioners  should  have  lapsed  so  badly  in  its  corpo- 
rate judgment.  This  final  section  offers  a  few  speculative  answers  to  that 
question  and  presents  a  thumbnail  description  of  more  promising  sen- 
tencing reform  ideas  that  might  inform  efforts  to  develop  the  next 
Model  Sentencing  Act.  First,  however,  it  may  be  appropriate  to  devote 
a  few  paragraphs  to  refutation  of  the  argument  that  the  Model  Act's 
real  offense  proposals  raise  no  problems  not  present  in  existing  practices. 

A.    THE  REVISIONIST  RESPONSE 

One  response  to  the  critique  of  real  offense  sentencing  is  that  the 
Model  Act's  proposals  contain  little  that  is  new.  Most  courts  now  opcr- 
atc  on  a  real  offense  system;  they  simply  don't  admit  to  it.  The  objcc- 
tion  has  initial  force.  The  offenses  to  which  defendants  plead  guilty  are 
often  artifacts  of  plea  bargaining.  Under  Williams  v.  New  Ybrk,^^^  courts 
are  permitted  to  range  widely  in  their  consideration  of  evidence  at  sen- 
tencing hearings.  That  reality  raises  two  questions:  why  is  real  offense 
sentencing  now  practiced,  and  does  its  ubiquity  undercut  the  arguments 
against  the  Model  Act's  overt  adoption  of  the  practice? 

Present  practice  results  from  three  things:  the  generality  of  the  defi- 
nitions of  some  criminal  offenses;  the  rehabilitative  mystique  that  per- 
meated American  thinking  about  punishment  during  much  of  this 
century;  and  the  absence  from  American  systems  of  meaningful  appel- 
late sentence  review. 

The  elements  of  offense  definitions  arc  generic.  Standard  defini- 
tions encompass  conduct  ranging  from  bank  robberies  by  sub-machine 
gun  to  forcible  takings  of  bicycles  in  schoolyards.  Most  people  would 
want  to  distinguish  between  youthful  bicycle  thieves  and  professional 
armed  robbers.  Because  the  offense  definitions  often  make  no  such  dis- 
tinctions, judges  have  become  accustomed  to  looking  behind  the  appli- 
cable conviction  labels  in  order  to  reflect  such  distinctions  in  their 
sentencing  decisions.  Thus,  the  substantive  law  predisposes  judges  to 
real  offense  sentencing. 

That  predisposition  was  further  encouraged  by  the  prevalent  reha- 
bilitative ideology  that  suffused  the  criminal  justice  system  .during  most 
of  this  century  until  the  mid-seventies.  If  the  causes  of  criminal  conduct 
reside  in  inadequacies  in  the  defendant  and  his  environment,  and  if  the 
solutions  to  these  inadequacies  involve  efforts  to  rehabilitate  him,  what 
could  be  more  natural  than  that  the  judge  consider  all  possible  inforroa- 

327  VJS.  241  (1949). 
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lion  that  might  contribute  to  an  accurate  diagnosis  of  the  defendant's 
failings  and  thereby  inform  the  prescription  for  his  reformation.  Wil- 
harm  v.  New  York^  for  example,  explicitly  invokes  rehabilitative  punish- 
ment goals  in  justifying  the  decision  that  the  sentencing  hearing  is  not 
subject  to  the  rules  of  evidence  or  to  other  constraints  on  the  admissibil- 
ity of  evidence.  Thus,  if  the  generality  of  some  offense  definitions  in- 
vited consideration  of  real  offense  conduct,  rehabilitative  concerns 
broadened  the  invitation. 

Finally,  the  absence  of  systems  of  meaningful  appellate  sentencing 
has  meant  that  trials  courts'  sentencing  practices  have  seldom  been  re- 
viewed by  higher  courts.  Little  about  sentencing  criteria  has  been  liti- 
gated or  made  the  subject  of  appellate  opinions.  Once  Williams  v.  New 
York  let  everything  be  considered  at  sentencing,  there  was  no  further 
opportunity  for  courts  to  consider  whether,  for  example,  a  defendant 
convicted  by  a  jury  of  theft  although  charged  with  armed  robbery  may 
later  be  sentenced  as  if  he  had  been  convicted  of  armed  robbery. 

Given  that  something  like  real  offense  sentencing  is  familiar  prac- 
tice in  many  courts,  does  that  undermine  the  objections  to  the  Model 
Sentencing  Act's  provisions?  Probably  not.  The  Model  Act,  indeed 
most  sentencing  reform  efforts,  represents  an  effort  to  bring  greater  fair- 
ness and  predictability  to  sentencing.  The  comments  to  the  Model  Act 
make  much  of  its  commitment  to  **just  deserts"  and  the  realization  of 
the  goal  that  similarly  situated  defendants  receive  similar  punishments. 
The  Model  Act's  real  offense  proposals  are  animated  by  a  concern  that 
prosecutors  will  manipulate  guidelines  and  thereby  frustrate  the  norma- 
tive values  that  arc  reified  in  the  guidelines.  These  concerns  for  consis- 
tency and  fairness  are  expressly  invoked  by  the  Model  Act's  draftsmen. 
The  arguments  presented  here  meet  and  reject  the  Model  Act's  real  of- 
fense proposals  on  precisely  those  bases.  The  erratic  and  unprincipled 
nature  of  sentencing  in  many  courts  is  a  major  cause  of  modern  sentenc- 
ing reform  initiatives.  The  argument  that  something  like  real  offense 
sentencing  (though  not  under  that  name)  is  now  common  is  not  an  argu- 
ment for  the  Model  Act's  proposals,  but  against  them.  All  of  the  objec- 
tions apply  equally  to  the  unacknowledged  systems  of  real  offense 
sentencing  that  exist  today  in  many  jurisdictions. 

B.    THE  PAST 

The  Model  Act's  fundamental  failure  appears  to  be  the  product  of 
two  factors.  First,  the  United  States  Parole  Commission's  real  offense 
parole  guidelines  were  adopted,  rather  unrcflectively,  as  a  model  for  sen- 
tencing guidelines.  Parole  and  sentencing  are  the  business,  respectively, 
of  executive  and  judicial  agencies,  which  perform  quite  distinct  func- 
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tions  and  present  substantially  different  policy* and  constitutional  impli- 
cations. The  equation  of  parole  and  sentencing  appears  to  have  been  a 
mistake.  The  second  debilitating  factor  was  that  the  Model  Act  was 
premature.  Determinate  sentencing  was  too  novel,  its  methods  untried, 
and  its  ramifications  insufficiently  appreciated  when  the  Model  Act  was 
drafted.  Several  hypotheses  can  be  offered  to  explain  why  the  Uniform 
Law  Commission  acted  prematurely. 


The  Model  Act's  draftsmen  «ccm  to  have  been  spellbound  by  the 
United  States  Parole  Commission's  real  offense  guidelines.  The  Model 
Act's  comments  do  not  discuss  the  practical,  policy,  and  constitutional 
issues  raised  by  real  offense  sentencing.  They  simply  indicate  that  the 
real  offense  provisions  are  intended  to  minimize  prosecutorial  influence 
on  sentencing.  The  constitutionality  of  real  offense  sentencing  was  sim- 
ply assumed.  At  two  places*^  the  comments  allude  to  constitutional 
implications  and — in  an  impressive  non-sequitur  and  without  elaborat- 
ing— cite  Biiiiim  v.  United  StaUs  Board  of  Parole  as  if  it  assured  the 
constitutionality  of  real  offense  sentencing.  Billeteri  upheld  the  United 
States  Parole  Commission's  real  offense  guidelines.  The  Model  Act's 
comments  appear,  through  silence,  to  assume  that  what  is  constitutional 
and  wise  in  parole  release  decision-making  is  necessarily  constitutional 
and  wise  in  sentencing.  That,  however,  is  not  an  inexorable  equation. 
The  nature  and  structural  setting  of  parole  release  decision-making  is 
fundamentally  different  from  judicial  sentencing  in  court. 

The  United  States  Parole  Commission's  parole  release  guidelines 
appear,  on  balance,  to  have  been  asocial  good.  They  created  knowable 
criteria  for  parole  release  decisions.  Their  application  is  evening  out  the 
grosser  disparities  that  result  from  having  more  than  500  federal  district 
court  judges  imposing  sentences.  Release  dates  are  now  set  on  the  basis 
of  actual  offense  behavior  and  consistently  applied  offender  variables, 
without  regard  for  the  sentence  imposed  (except  when  mandatory  mini- 
mum sentences  exceed  the  guideline  release  date  or  when  the  sentence 
expires  before  the  release  date).  The  specific  offenses  of  which  federal 
defendants  are  convicted  are  often  arcifacts  of  plea  bargaining. 
Whether  a  defendant  who  committed  an  armed  bank  robbery  will  br. 
convicted  of  armed  robbery,  robbery,  theft,  or  something  else  is  largMy 
adventitious;  it  depends  on  local  plea  bargaining  patterns.  Where  sen- 
tence bargaining  is  the  norm,  the  defendant  may  plead  guilty  to  armed 
robbery  with  knowledge  that  his  sentence  will  not  exceed  x  years. 

>29  Commcnii  to  the  Modd  Act.  at  144-45,  159<60. 
'30  541  F.2d  938  (2d  Cir.  1976). 
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Where  vertical  charge  bargaining  is  the  norm,  the  defendant  may  plead 
guilty  to  robbery  or  theft.  Where  horizontal  charge  bargaining  is  the 
nonn,  the  prosecutor  may  dismiss  two  armed  robbery  counts  if  the  de- 
fendant pleads  guilty  to  a  third.  It  is  difficult  to  imagine  a  philosophy  of 
punishment  in  which  the  quantum  of  deserved  or  justified  punishment 
depends  on  the  prevalent  pattern  of  plea  bargaining  in  the  court  in 
which  the  defendant  was  convicted.  By  ignoring  offenses  of  conviction 
and,  to  the  extent  legally  possible,  the  prisoner's  nominal  sentence,  the 
Parole  Commission's  guidelines  probably  tend  to  further  the  general 
aim  that  like  prisoners  be  treated  alike.  The  federal  system  lacks  appel- 
late sentence  review  and  the  Parole  Commission  is  the  only  agency  that 
can  monitor  sentences  and  ameliorate  anomalies. 

The  Parole  Commission  has  expressly  rejected  rehabilitative  ratio- 
nales for  parole  release  decisions.  Furthermore,  since  the  variables  in  its 
guidelines  system  are  known  at,  or  shortly  after,  sentencing,  the  Com- 
mission has  probably  reduced  prisoners*  anxieties  by  its  practice  of  set- 
ting presumptive  release  dates  early  in  the  sentence.  A  plausible 
argument  can  be  made  that,  on  balance,  the  parole  guidelines  have  been 
for  the  good,  even  while  acknowledging  that  the  guidelines  do  pose  sig- 
nificant policy  problems.'^* 

However,  what  is  good  for  parole  is  not  necessarily  good  for  sen- 
tencing. Parole  is  an  administrative  decision,  unconstrained  by  the  rules 
of  evidence  or  the  criminal  court  s  probative  standard,  and  subject  only 
to  rudimentary  requirements  of  procedural  due  procc^.  Decisions  are 
made  in  the  first  instance  by  parole  hearing  examiners.  There  are  a 
small  number  of  examiners  and  they  are  subject  to  formal  and  informal 
controls  by  the  hierarchically  organized  Parole  Commission.  Both  for- 
mal administrative  controls  and  the  examiners'  career  prospects  con- 
duce to  a  conscientious  compliance  with  the  parole  guidelines. 
Decisions  are  made  by  two-person  panels,  thus  reducing  the  likelihood 
of  idiosyncratic  decisions,  the  examiners  have  every  incentive  to  follow 
the  guidelines. 

By  contrast,  as  developed  earlicr,'^^  any  account  of  the  courts  that 
describes  judges  as  the  sole  determiners  of  sentences  is  grossly  oversim- 
plified. Power  configurations  may  vary  from  court  to  court  and  from 
jurisdiction  to  jurisdiction,  but  rarely  is  the  judge  free  from  the  jnfluence 
of  others. 

A  second  major  structural  difference  between  judges  and  parole  ex- 
aminers IS  that  the  judge's  sentencing  decision  is  seldom  subject  to  ap- 

»3*  Sie,e.g.,QoS{f:t,RepresseiIssu£sofSfnUnctni.  Accountability,  Ptedtctabthty,  and Eipuihty  in  the 
Era  efthe  Smtaumi  Commission,  66  GEO.  L.J.  975  (1978). 
>32  See  text  accompanying  notes  65-72  xk/tj. 
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peal;  when  it  is,  the  criteria  for  revievy  are  far  from  precise,  and  the 
likelihood  of  reversal  is  slight.  The  decision  of  the  parole  hearing  exam- 
incn,  by  contrast,  may  be  challenged  through  a  succession  of  regional 
and  national  administrative  appeals. 

A  third  structural  difference  is  that  the  judge's  sentencing  decision 
is  not  subject  to  the  same  organizational  controls  as  are  the  decisions  of 
the  parole  examiners.  Trial  judges  need  not  worry  about  being  fired,  or 
transferred,  or  not  promoted,  because  they  deviate  from  the  guidelines. 
Those  are  all  matters  of  concern  to  hearing  examiners.  In  sum,  parole 
hearing  examiners  and  judges  are  more  unalike  than  alike,  and  there 
should  be  no  surprise  that  a  decision  tool  should  be  appropriate  for  one 
and  not  the  other. 

There  are,  moreover,  important  differences  between  the  decisions 
made  by  parole  examiners  and  judges.  Parole  examiners  decide  how 
long  a  prisoner  will  serve  before  release.  The  judge  first  decides  whether 
to  sentence  a  defendant  to  prison  and  then  for  how  long.  These  are 
different  decisions  and  the  guiding  criteria  for  each  may  be  different. 
The  incarceration  decision  could,  for  example,  be  primarily  deterrent, 
or  retributive,  even  rehabilitative,  while  at  the  same  time  the  duration 
decision  might  be  based  primarily  on  incapacitative  concerns.  By  com- 
bining the  two  decisions  into  one  set  of  guidelines,  problems  are  raised 
for  sentencing  that  are  not  raised  under  the  parole  guidelines. '5'* 

Parole  release  decisions  are  amenable  to  one  set  of  guiding  criteria 
set  by  a  small  collegial  body.  Under  the  United  States  Parole  Commis- 
sion s  guidelines,  those  criteria  have  largely  incapacitative  aims.  The 
aims  could  be  otherwise  but  there  would  still  be  one  set  of  criteria.  By 
contrast,  individual  sentencing  decisions  involve  the  views  and  needs  of 
individual  judges  and  prosecutors  subject  to  the  particular  dynamics  of 
particular  courtrooms. 

Further,  because  the  parole  guidelines  are  primarily  incapacitative, 
they  can  plausibly  permit  large  differences  in  release  dates  for  people 
who  committed  the  same  "real"  offense.  The  offender  characteristics 
that  predict  recidivism  provide  a  basis  for  justifying  different  release 
dates.  Sentencing,  however,  is  increasingly  perceived  as  a  decision  in 
which  retributive  and  deterrent  considerations  should  guide  decision- 
making. Neither  rationale  is  likely  to  justify  dramatic  differences  in 
sentences  on  the  basis  of  the  offenders'  personal  characteristics.  Yet  use 
of  an  incapacitative  parole  guideline  model  may  produce  that  result. 

The  last  adverse  consequence  of  use  of  the  parole  guideline  model 
for  sentencing  is  that  it  suggests  that  sentencing  can  be  mechanized  into 


Parole  Commtiston  Rules,  28  C.F.R.  §§  2.24-2.27  (1980). 
134  For  exjunpte,  hovv  to  induce  guilty  pleas. 
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a  process  in  which  a  few  well-defined  factors  determine  results.  To  the 
contrary,  sentencing  is  a  matter  of  high  drama,  rich  and  complex,  and 
pregnant  with  moral  and  ethical  content.  Sentencing  should  be  the 
product  of  informed,  compassionate  human  judgment,  not  the  result  of 
ministerial  tabulations  of  characteristics  and  calculations  of  point  totals 
For  all  these  reasons,  parole  decision-making  is  fundamentally  dif- 
ferent from  sentencing.  Accordingly,  the  Billitm  decision,  upholding 
the  use  of  real  offense  considerations  in  parole  guidelines,  docs  not  mean 
that  courts  should  or  would  uphold  a  comparable  approach  to  sentenc- 
ing guidelines. 

2.    Too  much  too  soon 

The  model  laws  developed  by  the  Uniform  Law  Commissioners  are 
variously  successful  in  gaining  enactment,  but  few  are  embarassments. 
They  may  be  too  bold  and  ambitious.  They  may  be  on  subjects  that  do 
not  inspire  legislators.  But  they  are  usually  drafted  and  quarreled  over 
by  lawyers  who  are  experts  in  the  area  of  the  law  under  consideration 
and  they  usually  show  that  influence. 

The  mistake  here  may  have  been  to  include  a  sentencing  section  in 
the  Model  Act.  The  matters  of  correctional  policy  and  organization 
that  concern  the  Model  Act*s  other  five  Articles  were  ripe.  The  sentenc- 
ing issues  were  not.  Thus,  the  speculations  that  follow  do  not  apply  to 
the  entire  Model  Act  but  only  to  Article  3  on  sentencing. 

The  primary  reporters  for  the  Model  Act  have  written,  "[T]he  ma- 
jor policy  decisions  which  serve  as  the  foundations  for  the  provisions  of 
the  Act  .  .  .  were  based  on  the  perceptions  of  the  *state  of  the  art'  of 
corrections  initially  held  by  the  authors.  .  .  Regrettably,  the  state 
of  the  sentencing  reform  art  was  primitive  in  1974,  when  development  of 
the  Model  Act  began,  and  was  still  primitive  in  April  1978  when  the 
drafting  committee  held  its  last  meeting.  By  1978,  only  a  handful  of 
states  had  passed  determinate  sentencing  laws,  and  no  one  knew  how 
they  would  work.  It  is  now  clear  that  those  early  laws  were  badly  mis- 
conceived. The  California  law  encouraged  prosecutorial  manipulation 
The  Maine,  Indiana,  and  Illinois  laws  abolished  parole  but  gave  no 
meaningful  guidance  to  judicial  sentencing  decisions.  During  most  of 
the  period  of  the  drafting  committee's  work,  the  sentencing  reform  liter- 
ature consisted  largely  of  exhortations.*^^  The  efforts  to  work  out  details 
were  few  in  number  and  the  exhortations,  while  immensely  useful  in 


I3i  Pertman  &  Potuto,  jk/tj  note  !,  at  928. 

136  Ste,       M.  Frankel.  sufna  note  2;  N.  Morris,  supra  note  2. 
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moving  us  forward,  were  underdeveloped. Thus,  while  model  and 
uniform  laws  usually  pull  together  the  most  advanced  and  sophisticated 
thinking  on  a  subject,  synthesizing  practical  experience  with  various  ex- 
isting approaches,  and  promising  new  approaches  to  a  problem,  there 
were  no  useful  sentencing  reform  experiences  and  no  legacy  of  law  and 
lore  on  which  the  Model  Act's  draftsmen  could  draw. 

The  second  problem  is  that  there  were  no  experts.  As  there  were 
few  enacted  determinate  sentencing  laws,  and  no  useful  indications  of 
how  they  would  work  or  whether  they  would  realize  their  proponents' 
aims,  there  could  be  no  experts.  When  the  Uniform  Law  Commission- 
ers consider  a  model  law  on  a  common  law  subject,  on  a  commercial  or 
business  law  subject,  even  on  a  criminal  law  or  criminal  procedure  sub- 
ject, experts  are  available,  and  they  are  used.  Talented  lawyers  who 
work  day-to-day  in  a  particular  field  know  the  problems  they  face  and 
can  make  well-informed  guesses  about  the  implications  of  proposals  for 
change.  There  simply  were  no  equivalent  experts  on  sentencing  reform 
in  1975-78.  Moreover,  neither  the  Model  Act's  drafting  committee,  nor 
its  review  committee,  nor  its  staff  or  consultants  included  a  single  person 
of  national  prominence  in  sentencing  reform.  And  in  those  early  days 
even  national  prominence  could  seldom  mean  expertise.  The  issues 
were  not  ripe  and  that  almost  necessarily  meant  that  there  were  no 
trained  gardeners  to  tend  them. 

Finally,  the  cornucopia  of  federal  money  for  crime-related  research 
and  projects  may  have  disserved  the  Uniform  Law  Commissioners. 
LEAA  was  then  required  to  spend  enormous  amounts  of  money  annu- 
ally and  the  Uniform  Law  Commissioners  could  not  have  been  a  safer, 
more  cstablishmentarian  institution  to  which  to  give  It.  The  money  was 
probably  available,  the  Uniform  Law  Commissioners  were  a  safe 
grantee,  and  the  idea  of  a  Model  Sentencing  Act  was  not  inherently 
implausible.  Once  the  money  was  asked  for  and  received,  there  could  be 
no  choice  but  to  proceed. 

Someday,  presumably,  there  will  be  a  second  edition  of  the  Model 
Sentencing  and  Corrections  Act.  The  following  subsection  gives  a  few 
general  suggestions  that  offer  some  promise  for  the  reduction  of  sentenc- 
ing disparities  and  the  achievement  of  a  system  of  principled  and  rea- 
sonably evenhanded  sanctions. 

C.    THE  FUTURE:  AGENDA  FOR  A  SECOND  EDmON 

The  second  edition  of  the  Model  Sentencing  and  Corrections  Act 
should  chart  a  straighter  path  to  just  sentencing.  The  goals  should  be 

»37  See,  /./. ,  TwENnETH  Ctfm/RY  FUNO  TASK  FORCE  ON  CRIMINAL  SENTENCING,  St^ 
noce  2;  A.  voN  Hirsch,  supnt  note  2. 
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unchanged— reduce  unwarranted  disparities;  create  a  presumption 
aiainst  imprisonment  that  can  be  overcome  only  by  the  demonstrated 
rwjuirements  of  retribution,  general  deterrence,  and  incapacitation;  and 
limit  the  role  of  rehabilitation  as  a  sentencing  rationale.  Even  the  basic 
structure  of  the  Act  should  be  unchanged.  A  sentencing  commission 
(full-time  rather  than  part-time)  could  be  established  to  develop  general 
criteria  for  sentencing.  Appellate  sentence  review  should  be  established 
on  the  basis  of  an  unambiguous  review  standard,  albeit  without 
prosecutorial  appeals  or  the  prospect  of  sentence  increases  on  appeal.  Pa- 
role release  should  remain  abolUhed.  A  good  time  system  should  be 
maintained,  but  good  time  credits  should  "vest."  These  points,  how- 
ever,  are  peripheral.  They  involve  relatively  crude  efforts  to  police  the 
key  decisions  of  judges,  prosecutors,  and  defense  counsel. 

The  critical  features  of  realistic  sentencing  reform  arc  these: 

/.    Narrow  the  continuum  of  sentencing  choices 

V;hen  judges  arc  able  to  choose  sentences  ranging  from  probation 
to  25  yean,  they  will  do  so.  At  a  stroke,  sentencing  disparities  could  be 
dramatically  reduced  by  reducing  maximum  sentences  for  classes  of 
felonies  from  the  conventional  life  (death)  -25  years- 12  ycars-6  years-S 
years  established  by  state  criminal  codes  to,  say,  life  (death)  -8  years-4 
ycars-2  years- 1  year.  Sentence  durations  could  be  shortened  openly  or 
by  subterfuge.  Open  action  is  preferable  and  has  been  recommended  by 
major  national  commissions  in  Canada  and  England.  Wide  sentenc- 
ing frames  were  enacted  in  the  era  of  indeterminate  sentences  and,  in  a 
sense,  could  be  discounted  by  the  likelihood  of  parole.  With  the  demise* 
of  parole,  the  justification  disappears  and  the  certain  injustice  of  anoma- 
lous, unduly  long  sentences  remains.  A  Model  Act  should  be  forward- 
looking.  There  may  be  political  difficulties  to  be  overcome  in  rcducmg 
lentence  maximums  by,  say,  two-thirds,  but  the  draftsmen  of  a  model 
for  reform  legislation  should  be  guided  by  their  collective  wisdom  and 
best  judgment,  not  by  their  worst  fears  of  political  posturing. 

However,  if  caution  counsels  subterfuge,  several  courses  arc  avail- 
able. The  Study  Draft  of  the  National  Commission  on  Reform  of  Fed- 
eral Crimnal  Laws,  for  instance,  artfully  camouflaged  its  drastically 
reduced  sentence  maximums.*^^  Table  3  below  shows  the  Study  Draft's 
nominal  and  actual  maximum  prison  sentences. 

»M  Advisory  Council  on  the  Penal  System.  SEtnxNCES  or  iMfRisoNMEwr— A  Re- 
VIEW  or  Maximum  Penalties.  77^.  147-64  (1978).  Uw  Retorm  Commission  of  Ca- 

HADA»  iMfRISONMEKT  AND  RELEASE.  21-22  (1975). 

Nat'l  Common  on  Retorm  or  Federal  Criminal  Laws.  Study  Draft  §§  3201-02 
(1970). 
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TABLE  3 

Nominal  and  Actual  Maximum  Sentences 


FELONY  CLASS*  NOMINAL 


ACTUAL 
WITHOUT  SPECIAL 
 FINDING 


ACTUAL 
WITH  SPECIAL  FINDING 

25  years 
12  years 
 5  years 


A  30  years 
B  15  years 
C   7  years 


15  years 
4  yean 
3  years 


•  The  vast  majoriiy  of  felonie*,  and  fcloni,  would  fall  within  Felony  classes  B  and  C  and 
thus,  ordinarily,  be  subject  to  terms  of  incarceration  not  longer  than  3  or  4  yean.  An 
enormous  amount  of  sentencing  disparity  would  disappear. 

The  Study  Draft  also  envisioned  parole  release  eligibility  at  no  later 
than  one-third  of  the  maximum  sentence.  The  Commission  accom- 
plished its  legerdemain  by  including  a  mandatory  parole  term  within  the 
maximum  sentence  (5  years,  3  years,  2  years,  respectively),  and  by  re- 
quiring a  special  finding  that  the  defendant  "presents  an  exceptional 
risk  to  the  safety  of  the  public"'^  before  an  especially  long  sentence 
could  be  imposed.  The  Study  Draft  contains  much  wit  and  not  a  little 
wisdom.  The  special-finding  requirements  are,  in  effect,  a  set  of  guide- 
lines for  sentencing  and  could  be  incorporated  into  a  statutory  frame- 
work of  much  shorter  maximums. 

Another  simple  subterfuge  would  be  to  adopt  sentence  maximums 
that  include  a  large  proportion  of  vesting  good  time.  The  Model  Act 
recommends  day-for-day  good  time  but  only  part  of  that  would  vest. 
The  effect  is  to  cut  the  sentence  maximums  in  half  for  well-behaved 
prisoners.  This  approach  to  shortening  sentences,  regardless  of  whether 
the  good  time  vests  is  little  more  than  a  public  relations  gimmick.  How- 
ever, if  good  time  docs  not  vest,  the  potential  for  abuse  is  enormous.  If, 
for  example,  a  ten  year  sentence  meant,  in  effect,  five  years  in  prison  and 
five  years  good  time,  then  in  a  non-vesting  system  correctional  adminis- 
trators would  have  power  to  deprive  a  prisoner  of  five  years  of  liberty, 
subject  only  to  rudimentar/  procedural  requirements.  Abuse  and 
anomalies  would  be  inevitable.  In  any  event,  so  severe  a  deorivation 
should  result  only  from  conviction  for  a  new  criminal  offense  following  a 
conventional  prosecution. 


Among  the  grossest  sentencing  injustices  are  those  which  befall  the 


>^  The  "exceptional  risk"  finding  authority  was  not  open-ended,  but  was  limited  to  three 
dotely  defined  situations:  the  defendant  must  have  been  a  "persistent  felony  offender  "  a 
"profciwonal  criminal/'  or  a  "dangerous,  mentally  abnormal  offender."  U  at  §  3202(3)-(5). 
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defendants  who  receive  prison  sentences  after  convictions  for  offenses 
that  seldom  result  in  prison  sentences.  The  decision  whether  to  imprison 
an  offender  is  the  most  crucial  punishment  choice.  Where  experience 
tells  us  that  imprisonment  is  seldom  ordered,  and  then  for  reasons  that 
are,  overall,  inexplicable,*^*  the  sentence  inevitably  is  more  of  a  com- 
ment on  the  idiosyncrasies  of  the  judge  rather  than  a  comment  on  the 
culpability  of  the  offender.  The  solution:  create  a  statutory  sentencing 
structure  in  which  prison  sentences  arc  reserved  only  for  truly  serious 
criminality,  perhaps  with  the  itatutory  possibility  of  imprisonment  for 
lesser  offenses  only  after  the  defendant  has  received,  lay,  five  prior 
convictions. 

3.    Structure  plea  bargaining 

The  Model  Act's  real  offense  proposal,  for  all  its  infirmities,  was  an 
indirect  effort  to  prevent  prosecutorial  manipulation  of  sentencing 
guidelines.  The  more  promising  approach  to  redress  prosecutorial  in- 
consistency is  from  the  front.  Estimable  bodies  have  long  called  for  de- 
velopment of  administrative  rules  for  prosecutorial  charging,  plea 
bargaining,  and  sentencing  decisions.**^  Some  prosecutors'  offices  have 
developed  and  implemented  such  regulations. '^^  Others  have  "abol- 
ished" plea  bargaining:  in  Alaska  the  abolition  seems  to  have  been  a 
success;  the  incidence  of  plea  bargains  was  greatly  reduced,  defendants 
continued  to  plead  guilty,  the  courts  were  not  inundated  by  trials,  and 
case  processing  time  did  not  increase.*^  The  next  Model  Act  should 
approach  the  problem  of  constraining  prosecutorial  decision-making 
head-on,  working  out  the  details  of  a  model  set  of  prosecutorial 
guidelines. 

The  Model  Act  was  a  good  idea  that  misfired.  We  have  learned 
much  since  it  was  drafted,  however,  and  the  second  edition,  should  there 
ever  be  one,  will  have  much  more  substantial  experience  on  whic*^  to 
draw.  This  first  Model  Act  should  be  abandoned.  Its  flaws  can  be  re- 


t<»  Less  than  half  of  federal  defendants  convicted  of  fraud  and  embezzlement,  for  example, 
receive  pnson  Kntences.  SOURCEBOOK  OF  CRIMINAL  JUSTICE  STAT1STICS--1979,  Table  5- 
30  One  recent  study  concluded  that  rcgrasion  analyse*  can  explain  only  7.5  percent  of  the 
variance  tn  sentences  received  by  federal  defendants  convicted  of  embezzlement  U  blHTON, 
Variations  in  Federal  Criminal  Sentences  A  Statistical  Assessment  at  the  Na- 
TTONAL  Level  (1978). 

President's  Comm'n  Law  Enforcement  &  Administration  of  Just.,  The  chal- 
lenge OF  Crime  in  a  Free  Society  133-34  (1967),  American  Bar  Assocl\tion  Stan- 
dards, The  PROs'ECirriON  Function  §2.5  (1971);  Nat»l  Advisory  Commn  on 
Criminal  Just.  Standards  &  Goals,  Courts,  Standards  13.3  (1973) 

See,  e.g.,  Kuh,  Pletjt  Bargaining  GuMtnes fir  the  Man/utlUm  District  Attorneys  Office,  II 
Crim.  L.'bull.  48  M975),  Kuh,  Senienetng  GuuUhnesfor  tkt  Manhattan  Distrut  Attoeney's  Office,  1 1 
Crim.  L  Bull.  62  (1975). 

«44  Alaska,  note  20  supra. 
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dressed  only  by  starting  over.  Still,  it  may  well  turn  out  that  it  will  have 
played  a  useful  role  by  showing  us  how  not  to  go  about  the  complex 
business  of  sentencing  reform. 


ERIC 


Ho 


863 


WHAT  CHAHCeS  ARE  MOST  HEEDED  IN  T»E  PROCEDURES  USED  IK  THE 
UNITED  STATES  JUSTICE  SYSTEM? 


An  Annotated  Bibliography  on  the  1983-1984  National  High  School  Debate  Topic 


by 


Elizabeth  S.  Bazan 
Legislative  Attorney 
American  Law  Dlvialon 

Sherry  B.  Shapiro 
Senior  Bibliographer 
Library  Service*  Division 

George  h.  (falser 
Senior  Bibliographer 
Library  Services  Division 


May  25,  1983 


ERIC 


COmNTS 


INTRODUCTION   

  iii 

I.  GENERAL   

II.  '^''"'•^^"•j^J^JHE  UNITED  SW^^^  SHOULD  ADOPT  UNIFORM  ' 

RULES  GOVERNING  THE  CRIMINAL  INVESTIGATION 
PROCEDURE  OF  ALL  PUBLIC  UH  ENFORCEMENT 
AGENCIES  IN  THE  NATION 

  10 

III.  RESOLVED:  THAT  THE  UNITED  STATES  SHOULD  ESTABLISH 

UNIFORM  RULES  GOVERNING  IKE  PROCEDURE  OF 

ALL  CIVIL  COURTS  IN  THE  NATION   

 •   16 

IV.  RESOLVED:  THAT  THE  UNITED  STATES  SHOULD  ESTABLISH 

UNIFORM  RULES  GOVERNING  THE  PROCEDURE  OP 
ALL  CRIMINAL  COURTS  IN  THE  NATION 

  20 

(805) 


o  842 


ERIC 


867 


CKS'iil 


INTRODUCTION 


Ih«  Index  to  legal  PerioS  clu  .aTp^M!^  ^  of  Congr...  Computerized  Ct.log. 
*l.o  „.ed  to  .Jure  bro.d'c'o'^r^e  of  t^e'  Ju"""  ire':.™""" 

over-iJltjl^ce'ort'hl  d^b"^''^^;^"'!'/;"!"! L'-^""  '='"'""  ^ 
point  of  view.    Therefor,    ^k!  ,,       •'    "  ''""J^^  pre.ent  .  p.rticuUr 

of  e.<;h  Therefore,  the  u.er  i.  rc.pon.ible  for  deter,ining  the  objectivity 

thi.  Sb'uoX"/"'"  f«  production  of 


Other!  «rb'e  i:c«.l".t'''i'ne:rby''Ju"?L'  T  "'T"'  ^o"*""*  P*'"' 

Congre..ion.  .e.e.rch  Se^vice-^^^^ 'jrivISe-Jet^er:  1^7^lt^  rT,U 


ERIC 


843 


869 

CR8-1 


I.  GENERAL 


Antrictn  Bar  Attociation.    Judicial  Adainittration  Dtvition.    Comittee  on  Itiple- 
■entttion  of  Standards  of  Judicial  Adainiatration.      ITic  ABA  model  judicial 
article.    State  court  journal,  v.  3,  winter  1979:  8-16,  42-43. 

"The  Model  article  ia  deaijned  to  be  uaed  as  a  guide  in  any  juria- 
diction  considering  changea  in  the  court  ayatea.  ,  ,  ,    The  new  article 
recogniiea  the  trand  toward  a  aingle-level  trial  court  by  providing  for  a 
unified,  one-tier  trial  court  with  a  aingle  claaa  of  judgea.    The  previoua 
article  provided  for  a  two-tier  trial  court  with  a  general  juriadiction 
court  and  an  inferior  level  trial  court  preaided  over  by  Mgiatratea." 

African  Bar  Association,    pound  Conference  Follow-Up  Taak  Force.  Report. 
[Chicago)  1976.    45  p. 

Addreases  probleas  of  the  Anericsn  justice  systea  confronting  the 
practicing  bar  and  auggeata  a  prograa  of  action  which  the  Anerican  Bar 
Aaaociation  aay  eabrace  to  correct  theae  probleas.    Proposala  include  the 
eatabliahaent  of  neighborhood  juatice  centera  utilizing  auch  aethoda  aa 
arbitration,  mediation,  and  referral  to  aaall  claias  courta  and  courta  of 
general  juriadiction;  decriainalization  of  aoae  "victialeaa"  crinea;  and 
eatablishment  of  a  Federal  office  for  the  collection  of  data  relevant  to 
judicial  adainiatration  and  diapute  reaolution. 

Aaerican  juatice;  AJJC'a  of  how  it  really  worka.    U.S.  newa  4  world  report,  v.  93. 
Nov.  1,  1982:  35-58.  ^      *  ' 

Seriea  of  articlea  exaainea  the  operation  of  the  juatice  ayatea. 
Includea  aectiona  on  the  courta,  police,  juriea,  priaona,  lawauita,  the 
influence  of  lawyera,  and  the  role  of  the  Supreae  Court. 

Ball,  Howard.      Courta  and  politica:  the  Federal  judicial  ayatea.  Englewood 
Cliffa,  K.J.,  Prentice-Hall,  cl980.    303  p. 

Diacuaaea  the  functiona  of  the  courta  in  the  deaocratic  political 
ayatea;  conaidera  the  atructure  and  dynaaica  of  the  judicial  proceaa;  and 
deacribea  the  politica  of  the  judicial  proceas  in  the  Federal  ayatea. 

Berkaon,  Larry  C.     The  eaerging  ideal  of  court  unification.    Judicature,  v.  60. 
Mar.  1977:  373-382. 

Diacuaaea  the  five  eleaenta  of  the  court  unification  concept,  which  are: 
structural  consolidation  and  aiaplif ication,  centralized  nile-aaking, 
centralized  aanageaent,  centralized  budgeting  and  atate  financing." 

Bradley,  Toa.      A  court  ayatea  in  which  all  the  people  have  a  part.  Judicature, 
V.  58,  Jan.  1975:  270-275. 

ihe  mayor  of  Loa  Angelea  diacuaaea  barriera  to  full  citizen  participation 
in  governacnt  and  the  court  ayatea,  citing  court  watching  prograna,  atudiea  of 
court  ayateaa,  and  innovative  projecta  by  townapeople  aa  exaaplea  of  efforta 
to  open  up  the  court  ayatea. 

Burger,  Warren  E.     Annual  report  on  the  atate  of  the  judiciary.    American  Bar 
Aaaociation  journal,  v.  69,  Apr.  1983:  442-447. 

Addreaa  preaented  "to  the  aidyear  meeting  of  the  Aaerican  Bar  Aaaociation 
in  New  Orleana  on  February  6,  1983.  .  .  .    Chief  Juatice  Burger  calla  on 
Congreas  to  eatablUh  a  temporary,  apecial  panel  to  reaolve  intercircuit 
conflicta  and  a  tripartite  contiaaion  to  atudy  long-range  aolutiona  for 
aanaging  the  Supreae  Court*a  caaeload." 

See  alao:  Haador,  Daniel  J.      A  coamant  on  the  Chief  Juatice'a  propoaala. 
Aaerican  Bar  Aaaociation  journal,  v.  69,  Apr.  1983:  448-450.    Frofeaaor  of  law 
comenta  that  the  chief  juatice' a  propoaala  hold  potential  for  aignificant 
acconpl iahoent . " 
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«        our  jury  •y«tc«  workinj?    Rc«d«r*«  digeit,  v.  118,  Feb.  1981;  126-130. 
"Trial  by  jury  in  f«r  too  utny  places  i«  s  trial  for  jurora— a  ayatea 
plagued  by  loat  tkae»  loat  doUara  and  loat  pride  ^n  a  precioua  heritage. 
But  the  ayate«  can  be  aaved,  arguea  the  Chief  Juatice,  who  citea  inportant 
changea  that  are  already  proving  their  worth." 

— —    Unclogging  the  courta-^Chief  Juatice  apeaka  out:  interview  with  Warren  E. 
Burger.    U.S.  newa  4  world  report,  v.  92,  Feb.  22,  1982;  36-40. 

In  an  interview,  U.S.  SupreM  Court  Chief  Juatice  Burger  diacuaaea  a^ 
wide  range  of  topica,  including  court  congeation  and  delay,  priaon  conditiona, 
lawyera  and  litigation,  and  Mdia  coverage  of  tha  courta. 

Carbon,  Su  lan,  Larry  Berkaon,  and  Judy  RoaenbauM.  Court  refom  in  the  twentieth 
century,  a  critique  of  the  court  unification  controveray.  Emory  law  journal, 
V.  27,  auaner  1978;  559-607. 

ArticU  concludea  "that  the  unified  nodel  ia  a  uaeful  and  rational  neana 
of  atatff  court  organization  and  nanagenent.    Ferhapa  the  aoat  attractive 
feature  of  the  conctpt  ia  that  it  wkea  one  official  or  group  of  officiala 
reaponaible  (or  adainiatering  the  entiri  acate  judiciary.    The  abaence  of 
thia  laportant  aleaent  appeara  Co  be  the  priaary  reaaon  v*y  many  court 
'ayatena*  hava  degenerated  into  auch  archaic  inacitutiona." 

Church,  Thoaaa,  Jr.,  and  othera.     Juatica  delayed.    Williaaaburg,  Va. ,  National 
Ctntet  for  State  Courta  [1978)    105  p. 

"Thia  atudy  exaainea  the  pace  of  civil  and  criminal  litigation  in  atate 
trial  courta  of  general  juriadiccion.    The  major  go'l*         to  provide  a 
national  context  for  the  concept  of  'delay*  to  determine  why  caaea  aove 
faater  in  aone  courta  than  in  othera  and  to  evaluate  the  moat  promiaing 
remediea  for  expediting  litigation.  .  .  .    Problema  of  civil  and  criminal 
court  delay  are  remarkably  similar,  aa  are  factora  related  to  delay. 
Traditional  explanationa  of  delay  are  teated  in  thia  atudy  and  found  wanting. 
Major  delay  reduction  atrategiea  will  ba  examined  in  light  of  theae  findinga." 

Clark,  J.  Horria.      Civil  and  criminal  penaltiea  and  forfeiturea;  a  framework  for 
conatitutional  analyaia.    Minneaota  law  review,  v.  60,  Feb.  1976:  379-500. 

Article  "aorta  out  deacriptively  what  the  Supreme  Court  doea  in  applying 
the  Conatitution  to  penaltiea  that  are  not  labeled  'criminal,'  and  to  provide 
aome  sort  of  analytical  framework  that  might  make  deciaiona  in  thia  area  more 
predictable,  conaiatent,  and  articulate."    Includea  detailed  diacuaaiona  of 
punishment,  the  civil-criminal  distinction,  conatitutional  aapecta  of  civil 
puniahment,  and  legislstive  "purpose." 

Clark,  Kamse/.  Crime  In  America,  obaervationa  on  Ita  nature,  cauaea,  pravention, 
and  control.    New  York,  Simon  and  Schuater,  1970.    346  p. 

Cooke,  Lawrence  H.      Waate  not,  wait  not— a  conaideracion  of  Federal  and  State 
juriadiction.    Fordham  law  review,  v,  49,  May  1981:  895-903. 

Chief  Judge  of  New  York  State  givea  an  hiatorical  overview  of  Federal 
and  State  court  juriadictiona.    In  light  of  a  "litigation  explosion,"  he 
suggests  "if  we  allot  apheraa  of  juriadiction  in  auch  a  way  aa  to  avoid 
overlap  and  to  free  judicial  componenta  from  repetition  of  effort,  then  we 
will  not  aquander  our  Judicial  aubstance,  and  delay  in  the  delivery  of 
justice  will  be  reduced  to  a  minimum." 

Council  of  State  Governaenta.      Judicial  planning  in  the  Statea,    Lexington,  Ky. 
jl976]    134  p.     (Council  of  State  Covernmenta.  RM-S99) 

Partial  contenta.^-Def inition  of  judicial  planning,— Administration 
and  planning  of  State  judicial  systems.— InstituCionaliMtion  of  judicial 
planning.— Judicial  planning  in  the  Statea:  findinga  and  analyaia  of  the 
1976  national  aurvey.— State-by-State  daacriptiona  ol  the  aCatua  of  planning. 
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Court  deUy:  diasnostns  the  problea,  taatint  new  tre«tBent«.    Judicature,  v.  65, 
Aug.  1981:  whole  issue. 

Partial  contents.— Analyiinj  court  delay-reduction  profraas:  why  do  aone 
succeed?  by  J.  Ryan  and  others. --Who  sets  the  pace  of  litifation  in  urban 
trial  courts?  by  T.  Church,  Jr.— Measurinj  the  pace  of  civil  litisatkon  in 
Federal  and  State  trial  courts,  by  J.  Crossiun  and  others. 

Courts,  Isw  and  judicial  process.    New  York,  Free  Press,  1981.    564  p. 

Partial  contents.— Tht  orjaniiation  of  Anerican  courts  in  the  United 
States,  by  H.  Jacob.-- The  nature  of  law,  by  H.  Abrahaa.— The  general 
preventive  effects  of  punishaenCs,  by  J.  Andenses.— Does  punishaent  deter 
criae?  by  W.  Chanbliss.— Social  policy  and  judicial  capacity,  by  D.  Horowitz. 
--Police  behavior;  gradations  in  Uw  enforceaent,  by  J.  Goldstein.— Police 
justice,  by  A.  Reiss.— Prosecutorial  discretion,  by  W.  Pizzi .—Should 
there  be  affirmative  action  for  the  judiciary?  by  S.  Coldaan.— Political 
orientations,  social  backgrounds,  and  role  perceptions  of  State  supreae 
court  judjes,  by  J.  Wold.— The  Units  to  scientific  jury  selection,  by 
M.  Saks.— Cover naenc  by  judiciary,  by  R.  Server.— Accountability  of  judjes, 
by  D.  Adaaany  and  F.  Dubois.— Supreae  Court  support  for  Black  licisants:  a 
coaparison  of  the  Warren  and  Burjer  courts,  by  S.  Ulaer  and  M.  Thoason.— 
Criainal  justice  in  the  Federal  courts,  by  S.  Coldaan.— A  study  of  the 
Supreae  Court's  caseload,  by  C.  Casper  and  R.  Posner,— Judicial  rules  and 
caseload,  by  L.  Friedaan. 

Criae.    Wilson  quarterly,  v.  7,  sprint  1983:  102-141. 

Three  esBMyt  Iron  the  forthcoainj  Criae  and  Public  Policy  (to  be 
published  in  May  19?)  by  the  Institute  for  ConCeaporary  Studies,  San 
Francisco)  focus  "on  criae  trends  and  types  of  offenders,  on  the  criainal 
justice  syatca,  and  on  the  relationship  of  crime  Co  faaily  life." 

Criae  and  justice  m  Aaerica:  1776-1976.    Philadelphia,  Aaerican  Acadeay  of 
Political  and  Social  Science,  1976.    161  p.    (Annals,  v.  423,  Jan.  1976) 

Partial  contents.— Criainal  violence  in  America:  the  first  hundred 
years,  by  R.  Lane.— The  (reat  Aaerican  search:  causes  of  crime,  1876-1976, 
by  T.  Hirschi  and  D.  Rudisill.— Blacks,  crime  and  Aaerican  culture,  by  J. 
Davis.— Progresa  and  prosecution,  by  J.  Kreas.— Criainal  sentencing  in  the 
United  States:  an  historical  and  conceptual  overview,  by  A.  Dershowitz. 

Dill,  Forrest.      Criainal  justice:  the  local  tradition.    New  York  affairs,  v.  5. 
no.  2,  1978;  i98-205. 

Discusses  t.>e  adainistration  of  criainal  justice  in  the  New  York  Metro- 
politan area  and  in  the  Northeast.    "Criainal  justice  in  .  .  .  this  region 
is  organized,  financed,  and  operated  in  the  saae  way  it  is  throughout  the 
country.    Here,  as  in  other  metropolitan  regions,  the  arena  of  criainal 
justice  is  a  network  of  intergovernaental  relations." 

r*»deral  regulation  of  firearasj  a  report  prepared  for  the  use  of  the  ComitCee 
on  the  Judiciary,  United  States  Senate.    Washington,  C.F.O.,  1982.    267  p. 

At  head  of  title:  97th  Cong.,  2nd  sess.    Cotnittee  print. 

This  report  which  was  prepared  by  the  Congressional  Research  Service 
of  the  Library  of  Congress  "provides  a  general  review  of  gun  regulation  as 
a  Federal  issue,  and  also  covers  existing  Federal  and  State  laws,  a  coapara- 
tive  analysis  of  aajor  bills  .  .  .  pending  before  the  Congress,  recent 
research  of  the  criae-gun  relationship,  and  public  opinion  of  gun  regulation. 

Fleming,  Matklin.     The  law's  delayt  the  dragon  slain  Friday  breathes  fire  again 
Monday.    Public  interest,  no.  32,  suiaoer  1973:  18-33. 

Discusses  what  causes  court  delay  and  what  can  be  done  to  remedy  the 
situstion. 

Foster,  Jack  D. ,  and  others.     The  future  of  criainal  justice  planning.  Lexington, 
Ky.,  Council  of  State  Covernments  (19761    42  p. 

"Intent  of  this  report  is  to  cUrify  the  issues  that  should  be  addressed 
by  a  State  when  considering  its  role  in  iaproving  the  quality  of  policy, 
program,  and  resource  allocation  decisions  for  its  entire  criainal  justice 
systea  apart  froa  a  federal  grant-in-aid  prograa." 
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FriedMn,  Lawrence  M..  and  othert.      State  •"P"-^.^^""!;'.^.  ^    ^  ^  ^ 
citation.    Stanford  law  reviewp  v.  33,  May  1981:  773-818. 

Article  analyzea  "changei  in  Aatricin  court  opinions  ...  ^aaed  on 
a  laaple  of  5,900  caaaa  froa  16  atata  aupra.e  court*  from  1870  to  1^70. 
.  .  .    Preienta  findmji  about  opinion  length,  diaienta  and  concurrence,  and 
citation  patterna  ...  and  alao  axplore.  intaratate  diffarencca,  to  ched  •(mt 
light  on  the  poifible  determinant!  of  changct  over  time." 

Click,  Henry  Robert.      State  court  organization.    Current  hiatory,  v.  70,  June 
1976:  253-256,  271.  ^  .        .  ^. 

"State  courta  affect  the  ovarall  impact  of  public  policy  through  the 
cumulative  effecta  of  their  deciiiona  in  everyday  or  aeemmgly  routine  caiet. 
.  .  «    Declaioni  in  a  aet  or  acrlea  of  aimilar  ca»ai  may  determine  the 
patterns  of  court  rullngt  that  affect  important  parta  of  American  life. 

Good,  Dale  W.      Court  reform:  do  critict  underatand  the  iaauet?    Judicature,  v.  63, 
Mar.  1980:  364-375.  .  .         ,  ^^^^ 

Arsuaa  that  "by  treating  court  reform  a*  if  it  were  a  univeraal  pre 
icrlption,  crltlca  are  overlooking  the  fignificant  achlevemcnta  of  apecific 
reforms  in  apecific  contexta." 

Haya.  Steven  W.      The  logic  of  court  reform:  if  Frederick  Taylor  gloating?  Criminal 
juatlce  review,  v.  4,  fall  1979:  7-16. 

"Kvaluate(al  the  central  tenet*  of  court  reform  in  terma  of  contemporary 
public  admlnlitration  literature  and  auggeattij  alternative  reform  atrategiea 
that  are  more  compatible  with  the  political  and  adoiniatrative  exigencies  of 
the  judicial  environment." 

Howard,  A.E.  Dick.     A  litigation  aociety?    Wilton  quartarly.  v.  5,  aumer  1981: 
98—109 

"Howard,  a  apeclaliit  on  constitutional  law,  suggeata,  wc  may  be  well  on 
our  way  to  becoming  a  Mitigation  society.*    The  courta  have  often  served  aa 
a  uaeful  'aafety  valve'-they  led  the  way  in  ending  de  jure  racial  aegregation. 
8ut,  of  late,  they  have  tried  to  reaolve  an  increaaing  nuojer  °« 
queitioni  that  are  leaa  suaceptible  to  judicial  remedy.    The  real  difficulty, 
arardTaya,  may  be  the  breakdown  of  the  old  senae  of  co«unity  -nd^compromiae 
that  led  Americana  to  aettle  political  diaputM  out  of  court-m  leglalaturea 
•nd  party  conventional' 

Improving  the  criminal  juatice  ayatem  in  the  ""i^'d^tatea;  selected  excerpt. 
reference,  rel.ting  to  the  national  debate  topica  for  high  "Joola,  1976 
1977.    Waahington,  C.F.O.,  1976.    424  p.    (D.>cunent,  Senate,  97th  Congreas, 

"•r:p::;:d"b;  t^l'ciigreaalonal  Reaearch  Service  of  the  Library  of  Congreaa. 
Partial  contenta.-Reaolved,  that  a  comprehensive  program  of  penal 
reform  ahould  be  adopted  throughout  the  United  Statea .-Reaolved,  that  a 
uniform  coda  of  pre-trial  procedurea  and  penalties  for  all  felonlea  'hould 
be  e^^bliahed  throughout  ihe  United  Statea.-Reaolved,  that  a  comprehensive 
progrsm  of  compulsory  gun  control  should  be  established  throughout  the  United 
Statea. 

Jacob,  Herbert.      Juatice  In  Aaerica;  courta,  lawyera,  and  the  judicial  process. 

3d  ed.    Boston,  Llttla,  Brown,  cl97«.    247  p.   

Examines  "individual  faceta  of  American  judicial  inatitutiona  and 
practices  and  obscrve[s|  the  winner  in  which  legal  traditiona  interact  with 
political  procesaea." 

r*;iv    And  Mariorie  Kravitz.      Basic  sources  in  criminal  juttica:  a 
'''"";iec::J'HSuog;arhy     Waahington  [National  In.titute  of  ^-Enforcement  and 
Criminal  Justice]  for  asle  by  the  Supt.  of  Docs. ,  C.P.O. ,  1978.    182  p. 

Psrtisl  contents.-Com-ission  reporta.-Crlamology.-Law  en  for  cement. 
Courts.-Corrections. -Juvenile  justice  and  juvenile  delinquency.-Directories 
snd  other  information  aources* 
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Juatica  in  Aaerica.    New  York,  H.W.  WiUon  Co.,  1972.    232  p.    (The  Reference 
ihelf,  V.  44,  no.  1) 

Sariea  of  e«i«y«  on  civil  and  criainal  Juitice. 

Partial  contenta.'-K>risina  and  dtvalopownt  uf  American  law  enforcement, 
by  V,  Pateraon.— Tha  roota  of  lawleatneaa,  by  H.  ConMser.—Juit ice  on  the 
verge  of  collapae,  by  J.  Kain.-*-Tha  courtrooa  at  circua,  by  L.  Nizer.-- 
Innocence  preiUMd  or  innocence  deniad?  by  R.  Clark.— How  Kexican-Axwricana 
view  the  law,  by  E.  Lopes.— Vict iss  of  cria«:  the  forjottan  people,  by  T. 
Sendak.—Devalopxnent  of  judicial  reform  efforta,  by  R.  Deana.— Major  atepi 
that  need  to  be  taken,  by  W.  furjer.— lib liof raphy. 

Kaatanaeier,  Robert  W.,  and  Michael  J.  Reainiton.      Court  refom  and  accati  to 
juatica:  a  lagialative  perspective.    Harvard  journal  on  legi'Ution,  v.  16, 
•print  1979:  301-342. 

"Reapondint  to  tha  increaaing  caaaload  of  tha  courtf,  aeabera  of  the 
judicial  branch  and  the  bar  have  d  ovinated  the  diacuwt  ion  of  re  fortM  dea  igned 
to  facilitate  the  proper  functioning  of  the  nation'a  judicial  ayatea.    In  this 
article  ,  .  .  authors  present  a  view  fro«  the  legialativt  branch  of  the 
essential  tleaenta  of  judicial  refom.    Arguing  that  expaditious  resolution 
of  disputva  ia  cvntral  to  tha  right  of  acceaa  to  juatice,  the  authora  aurvey 
the  Mjor  legislativa  propoaals  bafore  the  Ninety-aixth  Congraaa  and  offer 
their  auggeationa  for  iaproving  the  delivery  of  justice." 

Klein,  Fannia  J.      Faderal  and  State  court  syeteas:  a  guide.    Cambridge,  Maas. , 
Publiahed  for  the  Institute  of  Judicial  Adainiatration  by  Bal linger  Pub. 
Co.,  C1977.    303  p. 

Thia  book  exaainea  auch  isauea  aa  the  dual  court  aystea.  State  court 
operation  and  jurisdiction.  Federal  court  operation,  and  grand  and  petit 
juriea.    It  includes  a  aection  on  legal  raaearch  toola  which  focuaea  on  State 
court  aateriala,  by  E.J.  Bander,  and  a  aaction  by  J. P.  Richert  coaparing 
Federal  and  State  courta. 

Klepa,  Ralph  N.  Can  State  courta  receive  Federal  help  without  Federal  control? 
Judicature,  v.  62,  Mar.  1979:  370-371,  412-413. 

Former  director  of  Californla'a  Adainiatrative  Office  of  the  Courta  uaes 
exaaplea  froa  LEAA  (Law  Enforcement  Aasiatance  Adainiatration)  prograaa  to 
present  hia  concerna  about  potential  threata  to  aeparation  of  powera  baaed 
on  the  receipt  of  Fedaral  aid  by  State  courta.    Notea  that  aoae  of  the 
probleas  with  the  receipt  of  Federal  money  include  the  dispersal  of  funds 
within  the  Federal  fiacal  year  fraaewrk  and  the  fact  that  aoniea  for  the 
<,ourta  are  channeled  through  State  executive  branch  agenciea  without  regard 
for  the  aeparation  of  the  courta  fron  the  executive  branch. 

Lando,  Ole.     The  contribution  of  comparative  law  to  law  reform  by  international 

organizationa.    Aaerican  journal  of  coaparative  law,  v.  25,  fall  1977;  641-657. 

International  law  reform  ia  growing  rapidly  in  volume  and  inportance. 
The  writer  focusea  on  four  international  ocganitationa  engaged  in  preparation 
and  drafting  of  unifora  law. 

Leiser,  Burton  M.      Liberty,  justice,  and  aorala.  contemporary  value  conflicta. 
2nd  ed.    New  York,  Macaillan,  1979.    463  p. 

'*In  thia  book  some  of  the  major  areaa  of  conflict  (between  liberty  and 
law]  in  the  Contemporary  world  are  examined  in  an  attempt  to  determine  how 
they  aight  be  reaolved  while  preaarving  personal  liberties,  without  giving 
up  our  aociety'a  moral  standarda,  and  without  abandoning  either  our  legal 
aystem  or  the  principles  of  juatice  upon  which  it  ia  founded." 

Lewis,  Merlin,  Warren  Bundy,  and  Jaaea  L*  Hague.  An  introduction  to  the  courta 
and  judicial  proceas.    Englewood  Cliffs,  N.J.,  Prentice-Hall,  cl978.    327  p. 

.Hayera,  Lewia.  Tha  Aaerican  legal  system,  the  adainiatration  of  juatice  in  the 
United  States  by  judicial,  adminiatrative,  military,  and  arbitral  tribunala. 
Rev.  ed.    New  York,  Harpar  &  Row,  1964.    594  p. 

Contenta.-*The  courta. -Mdainiattative  tribunals  and  their  superlviaion 
by  the  courta. -^-Mi litary  tribunala  and  their  control  by  the  courta.— Voluntary 
tribunals  and  their  control  by  the  Courta. 
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HcConkte,  Stanford  S.      D«»,iiion-««kint  in  State  iupreac  courti.  Judicature, 
V.  59,  Feb.  1976:  337-343. 

Reviews  the  deciaion-tukinj  procaii  of  State  iuprenc  court  a  and  reveals 
that  the  ainsla  aott  notable  factor  is  the  wide  diversity  of  their  operations. 

McConnell,  Edward  B.     The  National  Center  for  State  Courts,  a  progreas  report. 
Judicature,  v.  60,  June-July  1976:  39-A2. 

Director  of  the  National  Center  for  State  Courts  reports  on  that  ajency'a 
accottplishaents  during  the  fiva  years  fro«  its  inception  to  the  present. 
Discusses  various  projects  presently  underway,  including  a  plan  for  reorgani- 
xation  of  anall  claims  courts,  regional  workshops  to  iaprove  rural  courts, 
and  plans  to  provide  infonution  on  new  equipment  and  court-related  technology. 

McLauchlan,  Williaa  P.      Aj«rican  legal  proc   New  York,  Wiley,  cl977.    218  p. 

(Viewpoints  on  Aaerican  politics) 

This  book  discusses  access  to  the  courts,  describes  the  operation  of  the 
civil  and  criminal  courta  in  this  country,  examines  apecific  problems  associ- 
ated with  local  courts,  and  presenta  information  on  the  appellate  court  system. 

Horns,  Jeffrey  Brandon.     The  changing  Federal  courta.         The  Powar  to  govern: 
assessing  reform  in  the  United  States.    New  York,  Academy  of  Politicol 
Science,  1981.    (Proceedings,  v.  34,  no.  2,  1981)    p.  90-113. 

Challi>nges  today'a  Federal  judicial  system  "to  meet  increaaed  deminda  on 
the  federal  courta,  without  doing  violence  to  a  system  that  can  comoand  a 
vaat  reservoir  of  aupport,  to  make  changes  in  rulea  to  achieve  fairness  and 
simplicity,  to  increase  staffing  while  minimising  the  effects  of  bureaucrati- 
zatlon,  and  to  achieve  more  effective  management  while  preserving  independence. 

Nagel,  Stuart  S.      Improving  the  legal  proc  ffects  of  alternatives.  Lexington, 

Haas.,  Lexington  Books  [1975]    394  p. 

National  Center  for  State  Courts.      Planning  In  State  courta;  a  aurvey  of  the 
state  of  the  art.     {Denver)  1976.    55  p.    (Publication  no.  R0029) 

"This  monograph  describes  some  basic  elements  of  atrategic  planning, 
reviewa  previous  court  planning  experiencea,  and  suggests  aome  factors  that 
may  indicate  effective  court  planning.  .  .  .    These  factors  include  pro- 
cedural indicatora,  auch  aa  a  written  plan  and  a  planning  •taff,  and  several 
substantive  indicators,  such  as  expeditious  and  quality  judicial  diapute 
resolution." 

  Planning  in  State  courta:  trends  and  developments  1976-1978.  Washington, 

cl978.    48  p.    (Publication  no.  R0040) 

"This  is  the  second  in  a  series  of  monographs  on  the  subject  of  state 
court  planning  by  the  Court  Planning  Capabilities  Project  of  the  National 
Center  for  State  Courta.  .  .  .    This  second  monograph  deala  with  developments 
since  July  1976,  and  highlights  the  effect  on  court  planning  of  the  Crime 
Control  Act  of  1976  (Public  Law  94-503).    It  also  addreasea  the  prospecta 
for  effective  court  planning." 

  State  court  caseload  statistics,  annual  report,  1976.    Williamsburg,  Va., 

1980.    411  p.    (National  court  statiatica  project  no.  R-0052) 

National  Conference  of  State  Criminal  Juatice  Planning  Administratora.      State  of 
the  States  on  crime  and  juatice.    [Washington!  1976.    77  p. 

"Thia  report  provides  a  careful,  balanced  view  of  the  .  .  .  [Federal 
a«SMtance  program  under  the  Safe  Streeta  Act!  its  progreas  as  well  as  its 
problems— from  the  perspective  of  the  55  States  and  territories  which  have 
primary  reaponsibility  for  implementing  the  program." 

National  Conference  on  the  Cauaea  of  Popular  Ditisatisfact ion  with  the  Adminis- 
tration of  Justice  (1976  :  St.  Paul,  Hinn.)     The  Pound  conference:  per- 
apectives  on  Justice  in  the  future;  proceedings.  St.  Paul,  West  Pub.  Co., 
1979.    377  p.  .    .  u 

This  conference  waa  sponsored  by  the  Aaerican  Bar  Aasociation,  the 
Conference  of  Chief  Juatices,  and  the  Judicial  Conference  of  the  United 
Statea. 
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National  Conference  on  the  Judiciary  (2nd  .  1978  :  WilUaaiburs,  Va.)  State 
courti:  a  blueprint  for  th«  future;  procaedinft.     [wil liaaiburs]  National 
Centar  far  State  Courti,  1978.    335  p. 

Thii  conference  addr«iiiid  tuch  iituei  at  the  public  iiufe  of  the  courta, 
the  role  of  the  courti  In  the  coanunity,  the  role  of  the  courti  in  the 
American  iystea  of  fovernncnt  and  aodeli  for  court  i«prove»ent. 

National  Court  Statiitici  Project  (U.S.).      State  court  caieload  itatiitiCi:  the 
itate  of  the  art,    Waihinjton,  U.S.  Dept.  of  Juitice,  National  Criainal 
Juittce  Information  and  Statiitici  Service,  for  iale  by  the  Supt.  of  Doci., 
G.P.O.,  1978.    221  p. 

O'Connor,  Sandra  D.  Trandi  in  the  relationihip  between  the  Federal  and  State 
courti  fron  the  peripectiva  of  a  State  court  judje.  Williaa  and  Mary  law 
review,  V.  22,  iumer  1981:  801-819. 

Arizona  appellata  judje  exaainea  recent  trenda  in  the  application  of 
Federal  conititutional  law  to  State  criminal  and  civil  proceedmsa,  holding 
that  "it  ii  a  itep  in  the  rijht  direction  to  defer  to  the  itate  courti  and 
give  finality  to  their  judsaenti  on  federal  conititutional  queationa  where  a 
full  and  fair  adjudication  hai  been  given  in  the  itate  court."  Since 
publication  of  thii  article,  the  author  haa  become  a  U.S.  Supreme  Court 
Juitice. 

Olion,  Suaan  K.      Judicial  impact  ctatementa  for  State  leglilation:  why  ao  little 
intereit?    Judicature,  v.  66,  Sept. -Oct.  1982:  147-150. 

Coniideri  why  judicial  impact  atatementi  have  not  taken  hold  at  the 
State  level  and  conaidari  the  future  of  iuch  itatetaenti. 

Petrowitz,  Harold  C.      Federal  court  reform:  the  Federal  Courti  Improvement  Act 
of  1982— and  beyond.    American  Univerilty  law  review,  v.  32,  winter  1983: 
543-566. 

Article  axaminei  changei  implemented  by  the  Act. 

The  Politici  of  local  juitice.    Boiton,  Little,  Brown,  1970.    255  p. 

Powell,  tewii  F. ,  Jr.      Re£ormi— lonj  overdue.    Record  of  the  Aaiociation  of  the 
Bar  of  the  City  of  New  York,  v.  33,  Nov.  1978;  458-467. 

Supreme  Court  juatica  diiCuiiea  the  need  for  reform  in  the  courti.  He 
looki  at  problemi,  including  the  caieload,  which  are  confronting  the  courta, 
and  discuiies  the  reiponiibility  of  the  Bar  to  develop  new  iolutione  to 
problemi  within  the  judicial  iyitem. 

Priaoneri  in  America.    Englewood  Cliffa,  N.J.,  Prentice  Hall,  1973. 

"Background  reading  for  the  forty-aecond  American  Aiiembly,  held  Dec. 
1972,  at  Arden  Houie,  Harriman,  N.Y." 

Partial  Contenta.— -Juvenile  juitice  reform:  diveralon,  due  proceii, 
and  deinitltutionalization,  by  L.  Empey.-- Jaili  and  criminal  juitice,  by 
E.  Flynn.— Correction  of  adult  offenderi  in  the  cooiunity,  by  D.  Claaer.— 
Adult  feloni  in  priion,  by  D.  Creiiey.^-Early  diversion  from  the  criminal 
juitice  iyitem:  practice  in  aearch  of  a  theory,  by  E.  Vorenberg  and  J. 
Vorenberg. — Evaluative  reiearch  for  correcttoni,  by  D.  Ward. 

Kadzinowkz,  Leon,  Sir,  and  Roger  Hood.      Incapacitating  the  habitual  criminal: 
the  English  experience.    Michigan  law  review,  v.  78,  Aug.  1980:  1305-1389. 

"Article  exaainei  Che  broader  policy  quaitioni  common  to  habitual 
offander  programi  in  both  the  United  Statei  and  Creat  Britain.    It  deicribea 
the  tension  between  liberal  tradition  and  the  itate 'a  deaire  to  Incapacitate^ 
those  who  repeatedly  thraaten  Ufa  or  property." 
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Rtductng  court  deUy.    W««hinfton,  For  lale  by  the  Supt.  of  Doc«. ,  C.P.O.,  1973. 
116  p.  . 

'*rhi»  publication  i»  one  of  a  ieriei  of  nine  ■onojraph*  extracted  Eroa 
th«  Proceeding*  of  the  Fourth  National  Sy«po»i«n  on  Law  Enforceaant  Science 
and  Technology." 

Partial  content*. — Court  delay,  crime  control,  and  neglect  of  the 
interests  of  witnesses,  by  K.  Ash.— Ettpirical  research  and  the  probleti  of 
court  delay,  by  L.  Foschio.— Reducing  court  delay,  by  H.  Haynes.— Siaulat ion 
of  a  cr'ainal  court  case  processing  systea,  by  R.  Nayar  and  W.  Blevel.— A 
study  of  juror  utilization,  by  W,  Pabst,  Jr. 

Rehnquist,  Wtlltut  H.      "Act  well  your  part,  therein  all  honor  lies."    Huaan  rights, 
V.  9,  spring  1980:  A2-47,  56.  .... 

"Justice  Rehnquist  cautions  the  Court's  critics:  bsse  your  criticisv  on 
logical  analysis  and  tcliolarship  if  it  is  to  be  any  uore  helpful  .  .  than  a 
letter  to  the  editor  .  .  . 

Reynolds,  WilUao  L.      Judicial  process  in  a  nutshell.    St.  Paul,  Minn.,  West 
Pub.  Co.,  1980.    292  p.    (Nutshell  series) 

Rosenberg,  Haxjrtce.      Anything  legislatures  can  do,  courts  can  do  better?  Anwrican 
Bar  Association  journal,  v.  62,  Msy  1976:  587-590. 

"Courts  have  the  power  to  invaliiatt,  interpret,  and  obliterate  statutes, 
but  they  lack  the  aechanisas  and  capabilities  of  jatherinj  the  data  frequently 
needed  for  these  decisions.    A  jovernacntal  depository  or  information  resource 
should  be  established  to  provide  courts  with  the  neceaaary  social  and  techno- 
logical data." 

Schaefer,  Walter  V.      Reducing  circuit  conflicts.    American  Bar  Association  journal, 
V.  69,  Apr.  1983:  452-455. 

"There  has  been  a  breakdown  in  the  unifornity  of  federal  Uw.    By  rule 
and  decision  the  Supreme  Court  could  increase  certainty  and  reduce  discordant 
rulings  by  the  circuit  courts." 

Schulert,  Bsrbara,  and  Bill  Hoelzel.      Court  reform,  the  unheralded  winner  of  the 
1976  elections.    Judicature,  v,  60,  Jan.  1977:  281-289. 

Authors  discuss  the  judicial  reforms  which  w?re  decided  upon  in  several 
States  during  the  1976  elections.    "New  judicial  articles  were  adopted  in 
Missouri,  Nevada  and  North  Dakota,  Maryland  and  Wyominj;  and  disciplinary 
procedures  were  modified  and  stren^htcned  in  California  and  Connecticut. 

Siegel,  Loren.      Law  enforcement  and  civil  liberties:  we  can  have  both.  Civil 
liberties,  no.  345,  Feb.  1983:  5-8.  .  .      .  , 

Aoerican  Civil  Liberties  Union  attorney  sets  forth  his  organization  s 
opposition  "to  'crime  fithtinj*  proposals  that  would  expand  gcvtrrnoental 
power  at  the  expense  of  the  rijhts  of  innocsnt  people"  and  calls  for  'a 
serious  approach  to  crime,  one  which  combines  short-term  criminal  justice 
reforms  with  long-Cena  proi^rtms  that  ameliorate  criac'a  underlying  causes. 

Silbertnan,  Charles  E.      Criminal  violence,  criminal  justice,    ^ew  York,  Random 
House,  cl978.    540  p. 

Also  published  in  paperback  by  Vintage  Books. 

Sipes,  Larry  L.      Managing  to  reduce  delay.    Williamsburj,  Va. »  National  Center  for 
State  Courts,  cl980.    169  p. 

State  court  reform;  symposium.    American  University  law  review,  v.  31,  winter  1982: 
207—289. 

Contents.— Introduction  to  State  court  reform,  by  P.  Reardon.— State 
trial  court  delay:  effortJ  at  reform,  by  J.  Trotter,  Jr.  and  C.  Cooper. -- 
Appellate  courts:  the  challenge  of  inundation,  by  J.  Weisb^rjer.— Improving 
court  operation?  m  rural  areas,  by  T.  Fetter. -State  court  fystem  unification, 
bv  H.  Lawson. 
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St«t«  court*  teekinf  to  draw  blueprint  for  the  future.    Aaerican  Bar  Aiiociation 
jo»jrn«l.  V.        Hay  1978:  653-6J5, 

Ditcuiie*  th«  pUni  and  propoiali  coniidercd  by  the  attendee!  at  the 
March,  1978  Wil Itaaaburs  conference  sponsored  by  the  National  Center  for 
State  Courts,    Discusses  the  reaction  of  the  conferees  to  a  survey  which  was 
conducted  ts>  deteraine  what  the  public  thinks  about  the  nation's  courts. 
The  survey  findings  indicated  that  "Mny  Aoericans  may  have  lost  faith  m 
their  system  of  justice." 

Stewart.  Alva  W,     The  National  Center  for  State  Courts;  a  preliisinary  bibliography. 
Monticcllo,  III,,  Vance  Bibliographies,  1980.     15  p.     (Public  adainlstration 
series:  bibliogrsphy  P-421) 

This  bibliography  liars  articles  about  and  selective  publications  of  the 
National  Center  for  State  Courts,  a  c teari nshouse  of  inforaation  reiating  to 
State  courta  which  is  near  the  end  of  its  first  decade  of  strvice. 

Struggle  for  justice;  a  report  on  crine  and  punishnent  in  Aaerica.    New  York, 
Hill  and  Wang,  1971.    179  p. 

Partial  contents.— Crine  and  punishnent.— The  fallacy  of  the  individual- 
ized »rHstw?nt  nodel.- General  deterrence.— Preventive  detention.-- ^e  critoe 
of  treatiwnt.— Repressive  functions  of  the  criminal  justice  systea.— The 
proper  role  of  criminal  law. 

Sweet,  Linda  F.      Anatotay  of  a  'court  refom'.    Judicature,  v,  62,  June-Julv  1978; 
37-43.  ' 

Judicial  planner  for  the  Office  of  the  Executive  Secretary  of  the 
Tennessee  Supreme  Court  discusses  court  reform  efforts  proposed  by  a 
Tennessee  Constitutional  Convention.    Discusses  criticisms  of  the  Tennessee 
proposal  which  were  expresJed  by  the  chief  justice  of  the  State  supreae 
court,  the  A»eri^  .    Judi4.ature  Society,  and  other  groups,  noting  that  these 
and  other  cri«.icl.s*  led  to  the  rejection  of  the  new  judici^;  article  by 
the  voters  in  197/. 

Synposiua;  State  courts  in  the  1980s  and  beyon*}.    Northwestern  University  law 
review,  v.  74,  Dec.  1979:  711-802. 

Partial  contenta. —Interstate  venue,  by  C.  Hazard,  Jr.— Interstate  pre- 
clusion by  prior  litigation,  by  E.  Scoles.— State  court3  and  Federal  declara- 
tory judgaents,  by  D.  Shapiro.— Toward  a  pragoatic  solution  of  choice-of-law 
probl«as'-at  the  interface  of  aubstance  and  procedure,  by  A.  Twerski  and  R. 
Mayer. 

Syaposiua:  the  judiciary  m  the  eightiea.    Catholic  Univeraity  law  review,  v.  31, 
wint<»r  1982:  157-171,  173-199,  201-211,  213-225. 

Sysposiua  articles  "are  based  either  on  speeches  delivered  by  the 
panelists  or  are  outgrowths  of  the  .  .  .  National  Conference  on  the  Role  of 
the  Judge  in  the  '80s,"  Washington,  D.C.,  1981. 

Partial  contenta.— The  instant  aociety  and  the  rule  of  law,  by  R.  Bird. 
--Against  an  activist  court,  by  R.  Bergcr. — Judicial  reatraint  reappraia«d, 
by  C.  Lfl»'o.— Th^  Judge's  role  in  educating  the  public  about  the  law,  by  M. 
Tuck»»r.— Judicial  work  in  the  19808.*  nuts  and  bolts,  by  P.  Nejelski. 

Tarr,  G.  Alan.      Court  unification  and  court  perforaance.  a  preliamary  aasessaent. 
Judicature,  v.  64,  Mar.  I981i  356-368. 

Article  identifiea  basic  eUiaents  of  a  unified  court  aystea,  which 
tnclud»».  a  consolidated  court  structure,  centralized  oanagement  of  the  court 
*yst^o,  c^ntraHzi»d  rol#?-aaking,  and  State  financing  of  the  courts.  Exanines 
specific  >.lains  about  the  effecta  of  unification  and  considers  the  results 
produced  by  unification  efforta. 

Tribe,  Laur*fnce  H.      Too  ouch  law,  too  little  justice.    Atlantic  oonthly,  v.  244, 
July  1979:  25-30. 

"Too  ouch  law,  too  little  justice;  too  many  rules,  too  few  results — that 
IS  our  problea.    Obviously,  th*-  answer  is  not  to  abandon  law  or  renounce  all 
rul«»s,  leaving  the  powerless  unprot*'ctcd  and  inviting  social  chaos.  The 
answer  is  to  deregulste  and  aiapbfy  selectively,  attacking  only  those  laws 
and  legal  processes  that  aggravate  injuatice.** 
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U.S.    Congr<«t.    Hou«e.    Coarjittee  on  the  Judiciary.    Subcooaiai t tee  on  Court*, 

Civil  Liberties,  and  the  Adainiatrnt ion  of  Justice.      State  Juatice  Inititute/ 
annual  necacj^e  of  Chief  Juat ice— 1980.    Hearins,  96th  Conj . »  2d  sesa.  ,  on 
H.R.  6709»  S.  2387,  S.  2433»  and  H.R.  6597.    Sept.  19,  1980.  Waahinfton. 
C.f.O. ,  19SI.    276  p. 
"Serial  no.  65" 

This  hearinf  i«  to  "conaider  apecific  legialative  propoaala  to  aid  State 
and  local  governiienta  in  atrenj thening  and  iaproving  their  judicial  ayatena 
through  the  creation  of  a  St^tc  Juat ice  Inatitute." 

U.S.    Congreaa.     Senate.     Conalttee  on  the  Judiciary.     Subcoanittee  on  Conati- 
tutional  Righta.      Cauaea  of  popular  diaaat isfact ion  with  the  adniniatration 
of  justice.    Hearing,  94th  Cong. ,  2d  sess.    May  19,  1976.    Waahington,  C.P.O.. 
1976.    121  p. 

U.S.    Congreas.    Senate.    Coonittee  on  the  Judiciary.    Subcoiamittee  on  Courta. 
Court  reform  legislation.    Hearing,  97th  Cong.,  lat  sesa. ,  on  S.  1529,  S. 
1531,  and       1532.    Nov.  16,  1981.    Waahington,  C.P.O. ,  1982.    243  p. 
"S«rUl  no.  J-97-81" 

 P«deral  Courts  Inprove»ent  Act  of  1981— S.  21,  and  State  Juat  ice  Inatitute 

Act  of  1981— S.  537.    Hearing,  97th  Cong.,  lat  aeas.    May  18,  1981. 
Washington,  C.P.O. ,  1981.    379  p. 

"S.  537  a  bill  to  aid  atate  and  local  governiKnts  in  strengthening  and 
improving  their  judicial  systi?cu  through  the  creation  of  a  State  Juat  ice 
Inatitute." 

"Serial  no.  J-97-34" 

— ™    Legialation  for  the  ioprovenent  of  the  judiciary.    Hearing,  97th  Cong., 
2Ad  aeaa.    Sept.  24,  1982.    Waahington,  C.P.O. ,  1983.    478  p. 
"Serial  no.  J-97-i4l" 

This  hearing  conaidera  propoaala  to  create  a  National  Court  of  Appeala. 

U.S.  Department  oi  Juat ice.  Attorney  General' a  Taak  Force  on  Violent  Criae. 
Final  report.  Waahington,  For  aale  by  the  Supt.  of  Docs.,  C.P.O.,  1981. 
94  p. 

Contents.— Federal  law  and  ita  enforceoent.— Criminal  procedure.— 
Federalian  in  crininal  Juatice,— Juvenile  crioe.— Victina  of  critse. 

U.S.    General  Accounting  Office.      Federally  supported  attespta  to  aolve  State  and 
local  court  problema:  sure  needs  to  be  done.  Law  Enforceaent  Aasistance 
Adainiotration,  Departnent  of  Juatice;  report  to  the  Congreaa  by  the  Comp- 
troller Ceneral  of  the  United  Statea.     (WaahingionJ  1974.    46  p. 
"B-171019,  May  8,  1974" 

Keviewa  LEAA  grants  to  California,  Colorado,  Illinoia,  Maaaachuaetta, 
New  York  and  Pennaylvania,  and  concludea  that  "LEAA  haa  not  made  aure  that 
ita  grants  for  State  court  improvement  prograe*  are  directed  to  cauaea  of 
the  noJt  aerious  problems  in  State  and  local  courta." 

U.S.    Preaident'a  CoMission  on  Law  Enforceaent  and  Adainiatration  of  Juatice. 
The  challenge  of  criac  in  a  ^ree  aociety;  a  report.    New  York,  Outton,  1968 
(i.e.  1969]    814  p. 

Comonly  known  as  the  Crime  Conciaaion  Report. 

Weapona,  criae,  and  violence  in  Anerica:  a  literature  review  and  research  agenda. 
Washington,  National  Inatitute  of  Juatice,  for  sale  by  the  Supt.  of  Doca. , 
C.P.O.,  1981.    592  p. 

Partial  contenta.— How  many  guna  in  private  handa?-- On  criae  and  private 
weapona.— Critae  and  violence;  characteristics  of  victims  and  offendera.— 
Firearma  used  m  crime.— Public  opinion  and  gun  control. — Regulating  firearms: 
an  overview  of  Federal,  state,  and  local  legislation.— Weapcna  control  legis- 
Ution  and  effecta  on  violent  crime. 
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Veinttein,  Jack  B.      Coordination  of  State  and  Federal  judicial  syateaa.  St. 
John't  law  revieVp  v.  57,  fall  1982:  i-29, 

"Article  explorea  aone  of  the  proble«a  in  coordinating  the  state  and 
f^d«ral  judicial  ayfteoa  froa  the  perapective  of  a  federal  trial  judge  m 
4  lar(e  Mtropolitan  area." 

-  Reform  of  Federal  court  rulenaking  procedures.    Coluabla  law  review,  v  76 

Oct.  1976:  905-964. 

Article  holds  "that  the  power  of  courts  to  luke  their  own  procedural 
roles  IS  «n  integral  aspect  of  judicial  indep«ndenc'fc.  .  .   .  Discusses 
refonas  necessary  for  «  aore  effective  and  less  abrasive  exercise  of  rule- 
making power." 

Wheeler,  Russell.      Judicial  reform,  basic  issues  and  referencea.    Policy  studies 
journal,  v.  8,  autunn  1979:  134-149. 

Presents  an  overview  of  "current  iasues  and  referencea  in  judicial 
«d«iniatration,"    Discusses  such  issues  as  court  objectives,  and  judicial 
■anagesent. 

Wilson,^ Janes  Q.      Coping  with  crime.    Criminal  justice  review,  v.  1,  fall  1976: 

"Discusses  some  objective  and  subjective  reasons  for  the  rise  in  the 
criM  rate  m  the  lata  1960's  and  early  1970'a  and  presents  a  symptoaatic 
approach  to  dealing  with  this  crime  rate," 


— —    Cifime  and  American  culture.    Public  interest,  no.  70,  winter  1983:  22-A8. 

Tries  "to  explain  the  relationship  between  crime  and  the  conditions  of 
American  life"  by  looking  at  the  historical  development  of  crime. 

Winberry,  Philip  8.     Washington  State  court  reform.    State  court  iournal.  v.  4. 
•pring  1980:  3-8,  27-33. 

Winkle.  John  W.,  III.      Dimensions  of  judicial  federalisn.     In  Intergovernncntal 
relations  in  America  today,    Philadelphia,  American  Academy  of  Political  and 
Social  Science,  1974.    (Annals,  v.  416,  Nov.  1974)    p.  67-/6. 

"Distribution  of  power  between  national  and  subnational  judiciaries 
IS  a  significant  yet  often  overlooked  dimension  of  American  federalism. 
Jurisdictional  overlap  between  state  and  federal  courts  haa  lon^  generated 
administrative  and  political  tensions  that  strike  at  the  heart  of  inter- 
governmental viability," 

II    RESOLVED.  THAT  THE  U.S.  SHOULD  ADOPT  UNIFORM  RULES  GOVERNING  THE  CRIMINAL 
INVESTIGATION  PROCEDURE  0?  ALL  PUBLIC  LAW  ENFORCEMENT  AGENCIES 
IN  THE  NATION 

Adans,  Nathan  H,      To  catch  a  killer,  the  search  for  Ted  Bundy.    Reader's  digest, 
V.  na,  Hsr.  1981:  202-209,  226,  228-230,  235-237, 

R«»ports  on  the  extensive  criminal  investigation  used  to  finally  capture 

Theodore  Bundv, 

Allinson,  Richard  S,      Police  accreditation;  a  new  effort  to  set  standsrds.  Polic« 
oagazine,  y.  3,  Jan.  1980:  52-54. 

Describes  tha  Accreditation  Program  for  Law  Enforcement  Agencies  wiilch 
would  set  up  performance  standards  for  police  departments. 

Belknsp,  Michal  R.      Uncooperative  Federalisesi  the  'nilure  of  the  Bureau  of 
Investigation's  intergovernmental  attack  on  radicalism.    Publius,  v.  12, 
•pring  1982:  25-47. 

Finds  thst  a  tradition  of  "opposition  to  the  extensive  supervision  and 
control  of  local  Isw  enforcement  by  the  national  government"  contributed  in 
large  part  to  the  failure  of  the  Bureau  of  Investigation  (now  the  FBI)  to 
destroy  the  newly  organized  Alter ican  Comnunist  movement  in  the  early  1920s, 
using  a  series  of  prosecutions  under  State  sedition  and  criminal  syndicalism 
laws. 
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Brancato,  Gi.da,  and  Elliot  E.  Pol^baum      The  rljht,  of  police 

York,  Avon  Bookt,  cl9M.    208  p.    (Aocrican  Civil  Libertiea  Union  handbook^ 

Brill,  Steven.      Entrapped?    American  lawyer,  v.  5,  Jan.  iWi  I,  7>«0. 

Exaainea  the  acliona  of  inveatifttors  and  proaecutora  '"three  FBI 
undercover  ".-t inf."-lh«  De  Lorean  cocaine  arre.t,  the  Hitachi-lBM  cooputer 
trade-aecret  theft,  and  particularly  the  Abscim  operation— to  denon.trate 
"the  proaecutorial  abuaoa  these  kinda  of  ca.ea  allow."   The  author  argues 
that  atins*  should  be  United  to  ongoing  criainal  activity. 

Cann,  Steven,  and  Bob  Egbert.      The  exclusionary  rule:  it.  necessity  in  consti- 
tutional d^iwtracy.    Howard  law  journal,  v.  23,  no.  2,  1^80.  .iyy-JiJ. 

Article  not..s  with  alan.  the  bar's  and  the  legal  literature  s  criticisms 
of  the  exclusionary  rule  and  challenges  "the  assuuptions  that  the  priiaary 
purpose  of  the  excluaionary  rule  is  to  deter  and  that  as  a  deterrent  it  is 
effective." 

Canon,  Bradley,  anj  Steven  R.  Schlesinger.      [Exclusionary  ruleJ  Judicature, 
V.  62,  Mar.  1979:  398-409;  Apr.:  455-458.  _  _ 

Two  social  scientists  discuss  a  question  in  the  continuing  debate  ovef 
the  exclusionary  rule  of  evidence:  does  the  rule  really  deter  police  fron 
oaking  illegal  searches? 

Cawley.  Donald  F.,  and  others.      Managing  criminal  investigationa  aanual. 

[Washington!  Office  of  Technology  Transfer,  National  Inatitute  of  Law  Enforce 
aent  and  Crininal  Justice,  1977.    252  p.  ,  ,      ^  - 

Partial  contents.— The  invcstigativa  rolea  of  patrol.— Case  acreening. 
Maoageoe^t  of  the  continuing  mveatlgation.— Police-proaecutor  relationa.- 
Thc  oonitoring  ayateo.— Organization  and  allocation  of  reaourcea. 

Chaiken,  Jan  M.,  Peter  W.  Greenwood,  and  Joan  Peter.ilia.  "f^i^f^.^^^^ji", 
RaUon  proceaa:  a  au«ary  report.    Policy  analyaia,  v.  3,  spring  1977.  187  217. 

•The  authora  discuaa  the  oethodology,  findings,  and  policy  loplicationa 
of  Rand'a  nationwide  study  of  the  crininal  inveatig.it Jort  proceaa  m  rBunicipfil 
and  county  police  departnenta." 

Collina,  Ronald  K.  L.,  and  Robert  Welah.      Miranda'a  fate  in  the  Burger  Court. 
Center  tsagasine,  v.  13,  Sept. -Oct.  1980:  43-52.  •    .u  ^    I'l.  ^  « 

Analyzes  the  effect  of  the  Supreoe  Court'a  deciaion  m  Rhode  laUnd  v. 
Innla  in  the  uae  of  Miranda  in  police  interrogation. 

Creaoer,  J.  Shane.     The  law  of  arreat,  aearch,  and  aeizure.    3d  ed.    New  York, 
Holt,  Rinehart,  and  Winston,  cl980.    653  p. 

Cronin,  Tho«a.  E.  ,  TanU  Z.  Cronin,  and  Michael 

in  the  atreeta.    Bloonington,  Indiana  Univeraity  Preaa,  cl9«l.    212  p. 
A  history  of  the  Law  Enforcei»nt  Aaaiatance  Adminiatration. 

Daley,  Rob«rt.      The  search  for  'Sars*:  why  it  took  ao  long.    New  York,  v.  10,  Aug. 
22    1977'  37"38  43-45. 

'    Usi^  the  iearch  for  "Son  of  Sa»"  aa  an  example,  the  author  analyzea 
whether  the  New  York  detective  la  able  to  cope  with  modern  criaea. 

DeLeaaepa,  Suzanne.     Criise  reduction:  reality  or  illusion.    [Wa.hington,  Congres- 
aionll  Quarterly!  1977.    539-555  p.    (Editorial  rcaearch  reporta,  1977,  v.  2. 

^Partial  contenta.-Crininal  activity  in  America. -Paat  efforta  to  control 
crime.— Direct iona  of  future  efforta. 

Di*gM-an,  Robert  F.      Federal  financial  a.sUtance  fur  cri«  control:  le.aon.  of 
the  LEAA  exp«rie«c«.    Journal  of  criminal  law  &  cri-inology,  v.  73,  fall 

^^^^'E^wiiel^he  13-year  hlatory  of  the  Law  Enforcement  Aaaiatance  Adoinia- 
tration,  concentrating  on  the  flaws  in  the  prograa. 
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C«fe,  NichoUt,  end  Jo«n  Cf^e.      'Don'c  cell  me  «n  mfonunt.  '    Hew  York  tinea 
■«f«£n«,  July  11,  1976:  16,  42-43. 

"Irwin  Hadborn  aakec  his  living  by  pocing  ct  vcriouc  underworld  figures. 
Hii  iHp«rfonctionc  hsve  led  to  wny  •rrsit«— «nd  a  few  ■icgivingc." 

Cage,  Theodore.      Copa,  Inc.    Xeafon,  v.  14,  Nov.  1982:  23-28. 

"Polict  force*  run  by  profit-Making  fini«?    Several  anall  towns  have 
found  that  it's  good  for  the  budgtt  and  good  for  the  citizena.    A  REASON 
invefCigaCion  takea  you  to  the  acene  to  see  how  it  works— and  who's  opposed 
to  the  innovation." 

Creenberg,  Llene,  and  Robert  Vaasenun.      Hsnsging  criainsl  investigstions. 

Washington,  National  Inatitute  of  Law  Enforcement  and  Criminal  Juatice,  for 
sale  by  the  Supt.  of  Docs.,  C.P.O.,  1979.     132  p. 

Outlines  "a  range  of  options  for  better  Mnsgeaent  of  the  police 
investigative"  functions.    Outlines  the  elements  which  coapose  a  aanaged 
prograa.    Theae  elenents  include:  "initial  investigation,  case  screening, 
■anaging  the  continuing  investigation,  pol ict-proaecuCor  relationa,  and 
investigative  nonitorlng  aystea." 

Hagerty,  Janes  Ewtt.      Criainal  justice:  toward  a  new  Federal  role.  Public 
adainiatracion  review,  v.  38,  Mar. -Apr.  1978:  173-176. 
Advocatea  five  reforais  for  the  LEAA  prograa. 

Horgan,  Williaa  ?.      A  look  at  local  control  and  efforts  toward  consolidation  of 
police  aervice.    Journal  of  polict  science  and  adninistration,  v.  8,  Mar. 
1980:  1-4. 

Concludes  that  "saall  conMinitiea  as  well  as  larger  cities  and  towna 
will  have  to  take  a  closer  look  at  aooe  type  of  regional isation  of  police 
servicea.    Whether  it  be  a  partial  type  of  regionalized  services,  such  as  a 
central  agency  to  cope  with  the  aajor  crimes,  or  a  total  regionalized 
aervice,  the  deciaion  will  ulciaately  be  aade  by  the  citizenry  in  their 
denand  for  better  law  enforcement." 

Kaaisar,  Yale.      The  search  and  seizure  of  Aaerica.    Hunan  rights,  v.  10,  winter 
1982:  14-17,  46-47. 

Contends  that  "the  novenent  to  destroy  the  exclusionary  rule  is  growing 
in  nooent'ja.    Its  success  could  cripple  our  aystea  of  juatice." 

Kleinman,  David  Marc.      Out  of  the  ahadows  and  into  the  files,  who  should  control 
informants?    Police  nagazine,  v.  3,  Nov.  1980:  36-44. 

"The  debate  over  the  uae  of  infonaers  cones  down  to  thia  queation:  who 
ahould  'own'  then— the  detectives  or  the  departaent?" 

Krajick,  Kevin.      Conaolidation.    Police  nagazine,  v.  2,  Jan.  1979:  47-56. 

Considers  both  the  benefits  and  the  probleas  which  occur  when  snail 
police  departnenta  are  conaoltdated  int\}  larger  unite.    Focuses  on  the 
•>xp<»rLence  of  the  Clark  County,  Nevada  aheriff'a  departaent  and  the  Laa  Vegas 
City  police  who  were  consolidated  into  one  *nit,  the  Laa  Vegaa  Metropolitan 
Police. 

Leepson,  Marc,  and  Hoyt  Ciolin.      Violent  crine'a  return  to  prominence. 

(Washington,  Congressional  Quarterly]  1981.     191-208  p.    (Editorial  reaearch 
reports,  1981,  v.  1,  no.  10) 

Contenta. -'Queation  of  crine'a  increase. — Waahington'a  changing  atrategy. 
—Revival  of  gun  control  iasue. 

Lindgren,  James.      Organizational  and  other  conatrainta  on  controlling  the  uae  of 
d(>adly  force  by  police.  control.    Philadelphia,  Aoerican  Acadeny  of 

Political  and  Social  Science,  1981.    (Annala,  v.  455,  Hay  1981)    p.  110-119. 

'^e  structure  of  police  departtaents,  the  nature  of  the  decision  to  fire 
a  gun,  and  the  pr<»aaurea  on  the  review  of  the  use  of  deadly  force  all  tiake 
reducing  the  unnecessary  use  of  forc^  difficult.    In  addition,  as  long  aa 
the  density  of  guns  in  a  comunity  is  hi^,  police  policymaking  is  further 
restricted." 
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Ltnowei,  D«vtd  F«     Must  pertontl  privacy  die  in  the  coaputer  tge?    Aocrtcan  B«r 
A«toci«tion  journ«l,  v.  65,  Aug.  1979:  1180-1  ISA. 

Atterts  that  because  "conputer  technology  enables  aophtattcated  eavea- 
droppcra  to  know  all  about"  indtviduaTa  activitiea.  Federal  legialation  in 
thia  area  ia  needed. 

Haitland,  Lealte.     At  the  heart  of  the  Abactv  debate.    New  York  timea  nagasine, 
July  23,  1982:  22-23,  29-31,  40,  44. 

"The  Abacaa  Inveatigation  raiaed  doubta  about  the  legality  of  the 
F.B.I. 'a  uae  of  covert  techntquea.    Theae  «re  now  being  queationed  by 
Congreaa  and  the  courta." 

Martin,  Carol  Ann.      Baatca  of  crtvinal  tnveattgatton.  a  aelecttd  bibliography. 
Monticello,  111.,  Vance  Bibliographiea,  1980.    41  p.    (Public  adainlatration 
aeriea:  bibliography  P'571) 

Preae<Ata  infomation  on  auch  aapecta  of  the  crininal  inveatigation  aa 
organizing  inveatigationa,  report  writing,  interviewing,  note^taking,  col" 
lectlon  and  otarking  of  evidence,  and  court  procedure. 

Koore.  MarK  !l^  ,  and  Caorge  L.  Kelling.      "To  aerve  and  protect":  learning  froa 
police  history,    fublic  intereat,  no.  70,  winter  1983:  49-65. 

"Xevievt  the  hiatory  of  Aaerican  policing  and  notea  aoae  of  the  patha 
abandoned  along  the  way." 

Offenburger,  Charlea.      Contract  policing,  who  will  pay  the  bill?  Police 
nagazine,  v.  2,  Jan.  1979:  57-60. 

Reviewa  the  background  of  the  unified,  county-wide  law  enforcement 
ayatea  preaently  in  uae  in  Decatur  County,  Iowa.  The  original  grant  for 
unifying  and  upgrading  the  aheriff'a  departaent  cat&e  froa  LCAA  but  with  ita 
expiration  and  no  pemantnt  funding  arrangenent,  there  ia  doubt  each  year 
whether  taxpayera  will  continue  to  aupport  the  ayatea. 

The  Police  and  violance.    Philadelphia,  Aaerican  Acadeay  of  Political  and  Social 
Science,  1980.    211  p.    (Annala,  v.  452,  Nov.  1980) 

Partial  contenta. — Vhat  can  the  police  do  about  violence?  by  J.  Wilaon. 
— Power  attracta  violence,  by  W.  Muir,  Jr. —Killing  the  police:  nytha  and 
aotiyea,  by  H.  Margarita. — Police  ahootinga  at  ainoritiea:  the  caae  of  Loa 
Angelea,  by  M.  Meyer. — Controlling  police  uae  of  deadly  force,  by  A.  Reiaa, 
Jr. — Beyond  account:  the  personal  lapact  of  police  ahootinga,  by  J.  Van 
Maanen. 

Roaenblatt,  Albert  M.,  and  Julia  Carlaon  Xoaenblatt.     A  legal  houae  of  carda. 
Harper'a  aagazine,  v.  255,  July  1977;  18-21. 

Arguea  that  the  excluaionary  rule  haa  failed  to  deter  illegal  police 
aearchea,  contributed  to  delayed  or  deferred  juatice  for  criainala,  encouraged 
police  perjury  and  alienated  the  public  froa  the  workinga  of  the  crininal 
juattce  ayatiea.    The  authora  hold  that  the  rule  ahould  diatinguith  between 
deliberate  and  inadvertent  iaproper  aearchea  and  aeizurea. 

Schwartz,  Heraan.     Tiae  to  get  the  buga  out.    Nation,  v.  231,  Oct.  25,  1980: 
401-403. 

Expreaaea  alarra  at  the  growing  uae  of  the  "rooa  bug"  aa  an  inveatigative 
tool.    Calling  thia  all-hearing  fona  of  electronic  aurveillance  ouch  worac 
than  a  wiretap,  which  heara  only  telephone  converaatlona,  the  author  worriea 
that  laproved  technology  will  bring  about  atlll  greater  recourae  to  buga. 

Twenti«»Ch  Century  Fund.    Taak  Force  on  the  Law  Enforceoent  Aaaiatance  Adainia* 

tration.      Law  enforcement;  the  Federal  role,  report.    New  York,  McCraw-Hlll 
119761    145  p. 

Report  "calla  for  a  fundaaental  reatructuring  of  LEAA  and  ita  relatlon" 
ahip  with  atate  and  local  agencies." 

Includea  a  background  paper  by  Victor  Navaaky  with  Darrell  Paater. 

U.S.    Congreaa.    Houae.    Coiaiittee  on  Covernnent  Operationa.      Outlook  for  nulti- 
atate  regional  intelligence  projecta;  twelfth  report.    Waahington,  C.P.O., 
1981.     16  p.    (Report,  Houae,  97th  Congreaa,  lat  aeaaion,  no.  97-280) 
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U.S.    Conjrei*.    Howe.    Cowiittee  on  Covernaent  Operationi.    CovernMnt  «nd 

Individual  Rijhti  Subconaictee.      Hultittate  regional  mtellisenco  projects. 
Hearingi,  97th  Conj. ,  Ut  seas.    May  27  and  28,  1981.    Washington,  C.P.O.. 
1981.    294  p.  »     i    .  . 

— —    The  relationship  between  the  Department  of  Just  let  and  the  State/local 

criminal  justice  coaaounities.  Hearint,  97th  Conj . ,  2nd  sess.  Dec.  9,  1982. 
tfashintton,  G.P.O.,  1983.    91  p. 

U.S.    Congress.    House.    Coonlttee  on  the  Judiciary.    SubcoMsittee  on  Civil  and 
Constitutional  Rights.      FBI  undercover  guidelines.    Oversight  hearings, 
97th  Cong.,  1st  sess.    Washington,  C.P.O.,  1981.    183  p. 
"Serial  no.  18" 

Hearings  held  r«b.  19-26,  1981. 

U.S.    Congress.    Senate.    Conlttee  on  the  Judiciary.    Subcovaittee  on  Consti- 
tutional Rights.      Surveillance  technology— 1976;  policy  and  implications: 
an  analysis  and  compendium  of  Mterials.    Washington,  For  sale  by  the  SupC. 
of  Docs.,  C.P.O.,  1976.    1280  p. 

At  head  of  titla:  94th  Cong.,  2d  sess.    Comlttee  print. 

U.S.    Congress.    Senate.    Committee  on  the  Judiciary.    Subcoonittee  on  Juvenile 
Justice.      Paderal  financial  assistance  to  State  and  local  law  enforcement. 
Hearings,  97th  Cong.,  2nd  sess.,  on  oversight  hearings  on  proposed  legis- 
lation providing  Pedaral  financial  assistance  to  State  and  local  law  enforce- 
ment agencies,  and  to  review  the  effects  of  budgetary  reductions  for  criminal 
justice  assistance  programs;  and  on  H.R.  4481.    Washington,  C.P.O.,  1982. 
201  p. 

"Serial  no.  J-97-105" 

Hearings  held  Feb.  11  and  Mar.  18,  1982. 

U.S.    Congress.^  Senate.    Committee  on  the  Judiciary.    Subcoanittee  on  Security 
«nd  Terrorism.      Domestic  security  (Levi)  guidelines.    Hearings,  97th  Cong., 
2nd  sess.    Washington,  G.P.O.,  1983.    587  p. 
"Serial  no.  J-97-124" 
Hearings  held  June  24-Aug.  12,  1982. 

U.S*    Congress.    Senate.    Select  Conittee  to  Study  Law  Enforcement  Undercover 
Activities  of  Components  of  the  Department  of  Justice.      Final  report  to 
Che  U.S.  Senate.    Wasliington,  C.P.O.,  1983.    790  p.     (Report,  Senate,  97th 
Congress,  2nd  session,  no.  97-682) 

Partial  contents.— The  Attorney  General's  guidelines.— The  Abscam 
operation:  an  example  of  the  benefits  and  risks  of  a  long  term,  complex 
FBI  undercover  operation  and  a  demonstration  of  the  need  for  modifications 
to  existing  statutes,  guidelines,  and  operational  procedures.— Other  under- 
cover operations  of  the  Department  of  Justice.— Recomosndations  for  legis- 
lation. 

«.3.    Dept.  of  Jijstlce.    Attorney  General's  Task  Force  on  Violent  Crime.  Final 
report.    Washington,  For  sale  by  the  Supt.  of  Docs.,  G.P.O. ,  1981.    94  p. 

Coatents. — Federal  law  and  its  enforcement  .—Criminal  procedure.— 
Federalism  in  criminal  justice.— Juvenile  crime.— Victims  of  crime. 

Wadman,  Robert  C,  and  Don  Svet.      Rules  and  regulations  for  State  and  local  law 
enforcement  agsncies.    Springfield,  111.,  Charles  C.  Thomas,  1975.    93  p. 

This  work  discusses  such  Issues  as  arrests,  wearing  and  carrying  of 
the  badge,  conduct  at  line  ups,  confidential  Infortaation,  prisoner  and 
suspect  control,  and  other  topics. 

Webster,  William  H.     Why  the  FBI  uses  undercover  agents.    U.S.  news  &  world 
report,  v.  93,  Aug.  16,  1982:  50-52. 

"Covert  operatives  neither  'create  crime*  nor  'entrap*  the  innocent, 
asserts  the  chief  of  the  elite  law  enforcement  agency  in  answer  to  charges 

by  critics," 
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WiUoa,  Jcites  Q.     Broken  window*,  the  police  and  neighborhood  ssfety,  by  Jtaec 
Q.  Wilton  and  Gi^orge  L.  Kellins.    Atlantic  aonthly,  v.  249,  Kar.  1982: 
29-36.  38. 

Exaalnea  the  factora  which  cause  citizena  to  be  fearful  of  crine. 
Looka  at  the  effect  of  different  kinds  of  police  activitiea  for  dealin* 
with  crine. 

  Bustinsa,  break-ma  &  the  FBI.    Connentary,  v.  65,  June  1978:  52-58. 

Presenta  the  recent  hiatory  of  wiretapping  and  aurrept it ious  entries 
by  the  FBI,  and  cotonenta  on  the  indictMnta  of  L.  Patrick  Cray,  U.  Hark 
Felt,  and  Edward  S.  Killer.    Reviewa  the  laws  (Overnins  unconventional 
invest  If at ive  tethniquea  and  conclud««  that  thtre  are  reasonable  grounda 
for  warrantless  aurveillancea  in  «om  casts. 

  The  changing  FBI — the  road  to  Abacas.    Public  intereat,  no.  59,  spring 

1980;  3-14. 

Denies  charges  growing  out  of  the  FBI's  Abscaa  and  other  "sting" 
investigations  "that  the  Bureau  has  launched  a  'vendetta*  againat  Congreaa 
or  that  it  ia  'out  of  control.'    It  ia  nothing  of  the  kind.    It  ia  an 
organization  that  ia  following  out  the  logic  of  changea  and  procedurea 
adopted  to  Meet  the  explicit  deitand  of  Congreaa"  to  redirect  ita  energies 
toward  organisfd  and  white-collar  crine. 


III.    RESOLVED;  THAT  THE  U.S.  SHOULD  ESTABLISH  UNIFORM  RULES  COVERNINC 
TH£  PROCEDURE  OF  ALL  CIVIL  COURTS  IN  THE  NATION 


Bell,  Griffin  B.      Inproving  the  juatice  ayatea.    Trial,  v.  13,  Nov.  1977:  22-25. 
Attorney  General  diacuasea  how  the  adniniatration  of  justice  in  thia 
country  could  be  mproved,  focusing  on  "acttera  of  special  intereat  to 
lawyera  involved  m  civil  litigation."    His  propoaala  include  increaaing 
the  nuKber  of  magiatratea,  using  arbitration  in  the  Federal  courta  for 
certain  typea  of  civil  caaea,  and  reatricting  diveraity  juriadiction  in 
aone  cases. 

Brazil,  Wayne  D.     The  adveraary  character  of  civil  diacovery;  a  critique  and 
propoaala  for  change.    Vanderbilt  law  review,  v.  31,  Nov.  1978:  1295-1361. 

Article  aakntama  "that  the  adveraary  character  of  civil  discovery,  with 
aubatantial  remforceaent  fron  the  econonic  atructuce  of  our  legal  ayatca, 
pronoCea  practices  that  ayatenatically  iapede  the  attainnent  of  the  principal 
Purposes  for  which  diacovery  waa  deaigned.    The  adveraary  atructure  of  the 
diacovery  nachinery  createa  aignificant  functional  difficultiea  for,  and 
laposea  costly  economic  burdena  on,  our  aystea  of  dispute  resolution." 

Brill,  Steven.      Columbus  diary.    American  lawyer,  v.  3,  July  1981:  32-40. 

Excainea  how  well  the  civil  legal  syatea  worked  on  one  day  in  one  place 
(Law  Day  1981  in  Coluabua,  Ohio),  finding,  contrary  to  recent  crlticiaas 
about  the  quality  of  American  juatice,  that  in  Coluabua,  "aoat  people  like 
their  lawyera,  and  the  lawyera  perforawell  In  a  syatea  that  peaceably  and 
without  too  auch  delay  reaolvea  dlaputea." 

Brown,  Winifred  R.      Federal  rulemaking,  probleaa  end  poaaibi litiea.  (Washington) 
Federal  Judicial  Center,  1981.    140  p. 

Analy:;es  proceas  by  which  civil  rules  are  proaulgated  by  the  courts 
and  exaninea  poaslble  iaprovenents  in  thia  aystea. 
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Cohn,  Sheriun  L.     Federal  discovery.  ■  iurvey  of  loc«l  rulei  fnd  prfcttcet  in 

View  of  proposed  changet  to  the  Federal  rultf*  Ktnnesot«  law  review,  v,  63, 
Jan.  1979:  253-297. 

Article  exaatnes  local  "attenptt  to  Itait  the  contuaption  of  judicial 
resources,  to  expedite  the  discovery  process,  the  curb  abuses  in  Che  use  of 
discovery  aethods  and  to  provide  for  nore  effective  sanctions.    A  coMparison 
is  aade  between  these  local  practices  and  the  reforcas  thst  have  been  proposed 
by  the  Advisory  Cowtttee,  the  ABA,  snd  the  Second  Circuit  Coanission.  This 
Article  is  based  on  an  examnstion  of  the  locsl  rules  of  the  district  courts 
an<i  an  infonul  Survey  of  federal  district  courts  by  ^he  Federal  Judicial 


DeSetfe,  Rsndolphe  J.  A.     A  plea  for  the  creation  of  conMrcial  courts.  New 
Cntlsnd  law  review,  v.  17,  no.  2,  1982:  A37-^S9. 

"Article  proposes  a  new  systeaatic  approach  Co  the  litigation  of  con* 
sercial  ^ases.    The  suthor  advocates  a  special  comercial  court  institution 
bssed  upun  expedient  procedures  and  the  expertise  of  those  charged  with  its 
aanageaent.    The  impetus  for  this  proposal  originates  froa  the  current  over* 
abundance  of  tivil  suits  clogging  the  state  and  federal  courts." 

Engel,  David  M.,  and  Eric  H.  Steele.      Civil  cases  and  society,  process  and  order 
m  the  civil  justice  syste*.    Aoericsn  Bar  Foundation  research  journal, 
V.  1979,  spring  1979: 

"The  first  psrt  of  this  essay  focuses  on  what  the  civil  justice  syaten 
iS  snd  does.    It  presents  s  five-stagc  aodel  of  civil  case  proceedings  and 
exaoines  relationships  between  this  aodel  and  (he  crininsl  justice  systen. 
The  second  ptrt  of  the  essa/  considers  this  model  in  a  broader  context. 
Here  thf  authors  examine  two  psradigsa  of  civil  case  processing  and  their 
laplications  for  the  iMpleaentation  of  legal  noras  and  the  pursuit  of  justice 
in  society." 

Flandi»rs,  Steven.      In  praise  of  local  rulea.    Judicature,  v.  62,  June*July  1978: 
28-36. 

"Locsl  court  rules  nay  not  be  popular  aoong  scholars,  but  they  are 
rarely  criticized  by  those  who  practice  in  the  federal  courts."  Argues 
chat  "local  rules  do  not  undemine  unifomity  of  national  procedure  signifi- 
cantly, that  the  problens  that  exist  are  exceptional  and  renediable,  not 
systenic,  thst  many  of  the  criticisas  against  local  rules  do  not  stand  up 
under  close  scrutiny,  and  that  locsl  rules  constitute  a  very  inportant  tool 
for  district  court  adninistration." 

Frankel,  Marvin  E.      pron  private  fights  toward  public  justice.    New  York 
University  law  review,  v.  51,  Oct.  1976:  516-537. 

"The  American  values  of  indivldualisa  and  coapetition  have  shaped  our 
systea  of  trials  and  procedure*  producing  the  adverssry  aodal.  Public 
authorities  have  traditionally  taken  only  the  psssive  role  of  uapire  In 
settling  private  disputes.    The  suthor  .  .  .  urgas  public  authorities  to 
take  a  stronger  hand  in  resolving  private  quarrels." 

Friednan,  Barry  Evan.      Coaputer  discovery  in  Federal  litigation;  playing  by  the 
rules.    Georgetown  law  journal »  v.  69,  Aug.  1981:  U65-K94. 

Cosiaent  "i  1  ltittrat<is  the  ready  applicability  of  the  Federal  Rules  of 
Civil  Procedure  tc  conputer^-aided  discovery  (and]  .  .  .  offers  inter- 
pri^tstion  of  the  rules  to  solve  probleas  that  the  courts  have  addressed 
iaappropriat«ly." 

Cordon,  Storrow  Moss.      Hansgesbility  under  the  proposed  Unifora  Class  Actions 
Act.    Southwestern  Isw  journal,  v.  31,  sunaer  1977:  715-738. 

Article  "exsaines  the  aeans  by  which  the  Unifora  Class  Actions  Act 
atteapts  to  solve  the  aansgeability  probleats  which  have  arisen  under  the 
federal  rule,  analyzes  the  policy  decisions  eabodied  in  the  Act,  and 
delint-atee  sone  of  the  consequences  of  the  Act  for  class  action  litigants 
in  the  state  courts." 
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HolUndp  Kenneth  M.     The  Federal  Rulei  uf  Civil  Procedure.    L«w  &  policy  quarterly, 
V.  3.  Apr.  1981:  209-224. 

"The  tticcesi  r«te  of  the  Federal  KuUt  of  Civil  Procedure  is  evaluated 
in  the  li^t  of  42  yean  of  experience  under  then  and  of  alternative  model 
of  adjucatins  civil  diiputei.    The  intention*  of  the  rulei'  fra»er«  are 
explored  »»  are  hypotheses  at  to  vhy  they  have  been  only  partially  aucceasful. 
^n  th<^  bflsit  of  this  analysis,  the  author  argues  that  adversary  presentation 
and  prosecution  nust  be  aodified  in  the  direction  of  a  systeca  of  direct 
inquiry  by  the  court  and  of  active  judicial  lunateiaent  of  disputea  to  settle" 
«ent  or  trial." 

Johnson,  Earl,  Valerie  Kantor,  and  Elizabeth  Schwarti.     Outside  the  courts. 
State  court  journal,  v.  I,  sprinj  1977:  3-5,  34-47. 

"Comissioned  by  the  National  Center  [for  State  Courts)  because  of  the 
trowing  interest  in  dispute  resolution  by  methods  outside  the  formal  judicial 
systeM,  Outside  the  Courts;  A  Survey  of  Alternatives  to  Civil  Litigation 
deacribes  important  alternatives  to  the  dispute  resolution  tasks  presently 
assiined  altsost  exi^lusively  to  the  court*.    This  excerpt  froa  the  recently 
released  publication  presents  important  considerations  for  this  nethod  of 
judicial  refotH." 

Kane,  Mary  K«y.     Civil  procedure  in  a  nutshell.    St.  Paul,  West  Pub.  Co.,  1979. 
271  p.    (Nutshell  series) 

Provides  an  introduction  to  and  a  conpact  overview  of  civil  procedure. 

Kersten,  Hont/;oi>ery.      Praservinj  tha  rijht  to  jury  trial  in  cooplex  civil  cases. 
Stanford  law  review,  v.  32,  Nov.  1979:  99-120. 

Comsent  concludes  that  *'our  flexible  systeu  of  civil  procedure  currently 
provides  safetuardt  that  can  guarantee  the  parties  their  constitutional  rights 
to  a  fair  trial  before  a  jury  in  cosplex  federal  civil  caaes." 

Litigation  syaposiun.    California  law  review,  v.  69,  Hay  1981:  647-836. 

Partial  contents. —The  Federal  judge  as  a  case  tunager:  the  new  role  in 
guiding  a  «.ase  fron  filing  to  disposition,  by  X.  Peckhaa.— A  divided  Supreae 
Court  adopts  discovery  ancndnents  to  the  Federal  Rules  of  Civil  Procedure, 
by  J.  Friedenthal. 

Harcua,  Richard  L.      Reducing  court  costs  and  delay;  the  potential  inpact  of  the 
proposed  aaendoents  to  the  Federal  Rules  of  Civil  Procedure.  Judicature, 
V.  66,  Mar.  1983:  363-370. 

Asserts  that  "although  they  lapose  few  requireaenta,  the  new  aaendnents 
to  the  Federal  Rules  of  Civil  Procedure  provide  a  fraisework  for  more  aggresaiva 
pre-trial  control  by  the  judge." 

Person.  Carl.      Justice  Inc..  a  proposal  for  a  prof it-i»aking  court.    Juris  doctor, 
v.  8,  Mar.  1978:  32,  34,  37-41. 

President  of  Paralegal  Institute,  Inc.,  discusses  his  newly  established 
"National  Private  Court"  (NPC).    "The  NPC  is  a  national  coutr  systea  parallel 
to  the  federal  court  systen,  except  that  litigation  (after  one  appeal)  is 
completed  within  three  oonths,  litigation  costs  are  low;  judges,  selected 
and  paid  by  the  parties,  are  experienced  in  the  saae  type  of  litigation; 
iud/;e»  have  sufficient  ti»e  to  hear  all  aerltorioue  clains  and  defenses;  and 
NPC  proceeding)  take  place  in  tha  law  office  of  the  judga." 

Petito,  Susan  R.  Federal  Rule  of  Civil  Procedure  S2(a)  and  the  scope  of  appel* 
late  fact  review,  has  application  of  the  clearly  erroneous  rule  been  clearly 
erroneous?   St.  John's  law  review,  v.  52,  fall  1977:  68-91. 

Connent  finds  that  the  application  of  the  rule  allowing  appellate  courts 
to  set  aside  "clearly  arroneous"  findings  of  facts  has  "in  cases  whare  the 
evidence  is  docusientary  or  undisputed  .  .  .  been  anything  but  uniforv." 
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Kochelle,  Ann  M.      \tyomin%*»  Unifom  DecUritory  JudgMntt  Act.  ititutory  and  cise 
liw  inilytit.    Lind  ind  wittr  liw  r«view,  v.  16,  no.  I,  1981:  243-267. 

"In  cnalyzinf  Wyoainf'i  Uniforn  Declaratory  Jud^Mnta  Act»  ita  con- 
atruction,  intt rpretat ior.  and  application,  thia  coMent  .  .  .    reviewa  tht 
history  of  declaratory  relief,  tht  enactment  of  the  Uniform  Act;  preaenta 
•n  overview  of  Wyoaint'a  statutory  declaratory  relief  law  and  Rule  57  of 
the  Wyo«inf  Rules  on  Civil  Procedure;  exaainea  the  avsitabitity  of  d#clara- 
tory  relief,  focusinf  on  the  uniqueneaa  of  the  reaedy  of  declaratory  relief, 
the  isaue  of  a  juaticiable  controveray,  the  availability  of  alternative 
reaediea,  and  the  requirement  of  intereated  partiea;  detalla  the  pleadinfa 
and  procedure  by  which  declaratory  relief  is  obtained;  and  diacuaaea  the 
applicationa  of  Wyoainf'a  Act  to  apecific  aituationa  in  the  caat  law." 

Scher,  Irvinf.      Opcninf  State  courta  to  claaa  actiona;  the  Uniform  Claaa  Action 
Act.    Buaineaa  lawyer,  v.  32,  Kov.  ^976:  75-98. 

Article  outlinea  proviaiona  of  the  Uniform  Claaa  ActionaV^ce  recoii- 
Mnd«d  for  enactaant  by  state  lefialaturea  by  the  National  Conference  of 
Comiaaioners  on  Unifora  State  lawa.    The  act  and  coiaoentary  on  it  are 
pr«a«nted  on  p.  83-98. 

Seltzer,  Cheryl  E.      California'a  pilot  project  in  econoaical  lit  if at  ion.  Southern 
California  law  review,  v.  53,  July  1980:  1497-1525. 

Coiament  "explorea  the  hiatory  of  diacovery  in  California  civil  caaea, 
alone  with  the  foala  that  proapted  the  development  of  diacovery  proccdurea. 
The  ELP  (Econoaical  Litigation  Pi  lot  J  Project  ia  then  coapared  to  both  the 
early  and  preaent  California  diacovtry  rulea.    Additionally,  ainilarlties 
between  the  project 'a  procedurea  and  the  procedurea  in  arbitration  pro- 
ceedinfa,  workera'  compensation  hearinja,  adniniatrative  hearinfa,  aaall 
^laias  court  proceedinfa,  jnd  the  federal  court  ayatea  are  diacuaaed.  This 
Note  exaainea  the  pilot  project  rulea  applicable  to  the  nunicipal  and 
auperior  courta,  and  aeta  forth  acme  preliminary  reaulta  of  the  experiment." 

Thibaut,  John,  and  Laurena  Walker.     A  theory  of  procedure.    California  law 
review,  v.  66,  May  1978:  541-566. 

"The  aearch  for  the  laoat  effective  conflict  reaolution  procedure  re- 
<?uirea  identification  of  the  primary  objective  in  reaolvinf  different  kinda 
of  diaputea.    Thia  Article  focuaes  on  the  kind  of  diaputea  conaidered  in 
the  Ufal  ayatem  and  drawa  on  the  reaulta  of  the  authora'  empirical  atudiea 
to  develop  a  general  theory  of  procedure  for  attaining  the  objectivea  of 
'truth*  and  'juatice*  in  aituationa  of  congnitive  conflict,  conflict  of 
intereat,  and  in  'mixed'  diaputea." 

U.S.    Adainiatrative  Office  of  the  United  States  Courta.     The  United  Statea 

courta:  a  pictorial  auaaary  through  the  twelve-month  period  ended  June  30, 
1979.    Waahington,  For  aale  by  the  Supt.  of  Doca.,  C.P.O.,  1979.    23  p. 

Preaenta  charta,  grapha,  and  statistical  information  on  the  increase 
in  the  civil  and  appellate  court  caae  loada  during  the  twelve-Mnth  period, 
on  jury  uae  and  on  dutiea  performed  by  aagiatratea. 

U.S.    Congreaa.    Senate.    Committee  on  the  Judiciary.    Subcowittee  on  Citizena 
and  Shareholdera  Rights  and  Remedies.      Citizens*  Access  to  the  Courts  Act 
of  1978.    Hearing,  95th  Cong.,  2nd  aeas.,  on  S.  2390.    Part  I.    Apr.  20,  1978. 
Washington,  C. P.O.,  1978.    70  p. 

"S.  2390  to  amend  title  28,  United  Statea  Code,  to  reduce  financial 
barriera  to  citizena'  acceaa  to  the  courta  for  violationa  of  their  rights." 

U.S.    Congress.    Senate.    Coaaittee  on  the  Judiciary.    Subcoanittee  on  laprovt- 
■enta  in  Judicial  Machinery.     Equal  acceaa  to  courta.    Hearing,  95th  Cong., 
2nd  ataa.i  on  S.  23S4.    Mar.  13,  1978.    Waahington,  C.P.O.,  1978.    103  p. 
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U.S.    General  AccounCins  Office.     Better  iMn«teaent  can  eaae  Federal  civil  case 
backlog,  report  to  the  Congreat  by  the  Cotsptroller  General  of  the  United 
$cac<»a.    (Waahington)  1991.    59  p. 
"CCD-8l-2p  Feb.  24,  1981" 

"The  nunber  of  pending  civil  cases  in  Federal  di$trict  courta  increased 
over  70,000  between  1974  and  1979,  creating  a  concern  on  the  part  of  the 
Congreaa,  the  Judiciary,  the  Department  of  Juatice,  and  the  public.  CAO 
visited  nine  courts  and  found  that  the  intensity  of  the  backlog  problea  was 
directly  related  to  the  efficiency  of  esse  aanageraent.     Ineffective  use  of 
personnel  and  an  inadequate  nuaber  of  judges  also  affected  the  processing  of 
civil  cases.    CAO  recowoends  ■odifying  the  Federal  Rules  of  Civil  Procedure 
as  an  appropriate  way  to  help  reduce  the  backlog.    The  Adainistrative  Office 
of  the  United  States  Courts  disagrees.    In  contrast,  four  chief  judges  and 
the  Justice  Dcpartnent  agree  that  a  nodification  providing  for  flexible  tiae 
fraaes  would  inprove  the  efficiency  of  the  civil  process." 

U.S,    laws,  statutes,  etc.      Rules  of  Civil  Procedure  for  the  United  States 
District  Courts.    Washington,  G.P.O.,  1982.     101  p. 

At  head  of  title;  97th  Cong,,  2nd  sess.    Cooaittee  print  no.  19. 

"Printj-d  for  the  use  of  the  Coonittee  on  the  Judiciary,  House  of  Repre- 
sentatives." 

U.S.  Supreae  Court.  Aaendoents  to  the  Federal  Rules  of  Civil  Procedure;  cooauni- 
cation  trom  the  Chief  Justice  of  the  United  States.  Washington,  G.P.O, ,  1982. 
388  p.    iCh-^cMwenc,  House,  97th  Congress,  2nd  session,  no.  97-173) 


IV.  RESOLVED*  THAT  THE  U.S.  SHOULD  ESTABLISH  UNIFORM  RULES  COVERNItiG  THE 
PROCEDURE  OF  ALL  CRIHIKAL  COURTS  IN  THE  NATION 


Aaerican  Enterprise  Institute  for  Public  Policy  Research.      Refoni  of  Federal 

criainal  law*.  Washington  (19781  54  p.  (Legislative  analysis,  95th  Cong., 
no.  2^) 

This  study  reviews  the  bills  pending  In  Congress  which  will  "simplify, 
update,  systematize,  and  revise  criainal  statutes  involving  the  oor*  serious 
off(>nses." 

BerjMrt,  Joel  J.      Sentencing  refora  of  S.  1437.  will  guideline*  work?  Harvard 
journal  on  legislation,  v.  17,  winter  1980;  98-122. 

"Author  suggi^sts  in  this  Not^  that  Congress  tsutt  outline  precise  sen- 
t«»ncin*  philosophies  and  liaiC  sr.  ncing  criteria  before  any  new  bill  can 
adequ  ?ly  curtail  the  unwanted  judicial  discretion  possible  under  current 
law," 

Rluta,  Bill.      S.  1  (Senate  Bill  One]  rides  again.    Progressive,  v.  45,  Dec.  1981i 
)9-Al. 

Rx««ines  legislative  atte»pts  to  reintroduce  S.  1-type  Criainal  Code 
refora  legislation  in  the  97th  Congress. 

Brody,  Richard  H.      The  proposed  Fedetal  Criainal  Code,  an  unwarranted  expansion 
m  Feder<.i  criainal  jurisdiction.    Ohio  State  law  journal,  v,  39,  no.  1, 
1978:  n?-157, 

Ceraient  opposes  the  proposed  code  (S.  1437  of  the  95th  Congress)  because 
At  'Vontain*  new  and  startling  expansions  of  federal  jurisdict ion— the  power 
3f  the  feJ»»ral  govermaent  to  define  and  punish  criainal  activity — over  what 
has  previ.>usly  been  consid»^red  'intrastate'  criae," 

Cam,  Anthony  A.,  and  Mcjorie  Kravlte.     Jury  reform,  a  selected  bibliography, 
(Wa<hin>;ton]  U.S.  Ihj  Enforcenent  Assistance  Adamistration,  1978.    39  p, 

"This  bibKograph/  has  been  cooplled  froo  docuaents  in  the  collection 
<^f  thi^»  National  Criainal  Justice  Reference  Service  with  the  goal  of  pro- 
vidin);  jury  copviiss loners,  court  adainistrators,  and  others  Interested  m 
jury  refora,  with  a  resource  that  will  assist  thea  m  weighing  the  various 
proposals  for  jury  reforo." 
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Chatken,  J.«  cn4  othert.      Crtatnfl  jufttce  raodelt.  in  overview.  (V«shtngton) 
Kationtl  Inidtute  of  Lav  Enforceaent  tnd  Crtmnsl  Justice  (for  fsle  by  the 
Sgpt,  of  Doci.,  C.P.O.i  1976.    162  p. 

"Crtatnal  justice  sgenctef  hsve  been  tMOng  the  lait  to  adopt  computer 
Dodelt  to  the  pUnntnf  and  decta lopaaktng  pro<!eaa»tn  parti  becauae  tt  ta 
only  rfcently  that  the  crtatnal  juattce  ayaten  haa  been  treated  aa  a  ayatea, 
rather  than  a  leriea  of  unrelated  parta.    Thta  atudy  tiearchea  out  exaoplca  of 
the  beat  existing  crtatnal  juattce  ataulattonaf  deacrtbea  thetr  character- 
iattca,  and  dtacuaaea  their  value  for  crtninal  juatice  agenciea." 

Chandlifr,  UiUtjn  B.>  III,  and  Alan  C.  Xunyan.     The  new  Federal  Rulea  of  Evidence 
and  South  Carolina  evidentiary  lav.  a  coapartaon  and  critical  analyata.  South 
Carolina  law  review,  v.  28,  Feb.  1977:  ^81*563. 

ConoenC  aupporta  the  need  for  a  untfom  ayat4fn  of  State  nilea  of  evi* 
den<.e  which  la  codified  and  eaaily  acceaaible  and  aug^eata  that  South  Carolina 
ahould  adopt  a  code  iinilar  to  the  Federal  RuUa  of  Evidence.    Notea  that  the 
State  codification  ahould  alao  include  referencea  to  the  ar«aa  of  the  law 
which  differ  fron  the  Federal  rulea. 

'4»hodaa,  HMdifiti.      Ndf'w  oovfuent  on  Criminal  Code  reforn.    Congresa lonal  quarterly 
weekly  report,  v.  V,  Sept.  1.  1979:  M99-1906. 

Diac'jaaea  the  Federal  Criminal  C  Je  billa  which  will  be  considered  in 
heartnga  in  both  the  House  and  Senate.    Diacuaaea  hov  billa  in  the  96th 
Congreaa  differ  fron  earlier  veraiona  of  the  propoaed  Federal  Crininal  Code 
refona  legialation. 

-"^^    Sentencing  refora  laeaaurea  seek  to  reduce  dispsriCies,  Congressional 
quarterly  weekly  report,  v.  ^1,  Feb.  12,  1983:  337-3AO. 

Exsaines  proposals  in  the  98th  Congress  to  reforn  sentencing  Isws. 
"Unlike  previous  yi^ars,  wtien  sentencing  legislstion  wss  part  of  oenibus  crimi- 
nal codn  reforn  bills,  the  issue  this  yesr  is  likely  to  eaerge  in  separate 
proposals  dealgned  only  to  laprovc^  the  aentencing  syatea.    Thia  atrategy  la 
intended  to  .  .  .  focua  solely  on  aentencing  and  avoid  the  diaputea  that 
invariably  ariae  when  oore  wide-ranging  criainal  law  refora  billa  are  debated." 

Col<*,  George  F.     Will  dtfirtite  aentencea  aake  a  difference?    Judicature,  v.  61, 
Avig.  !»577'  S8-65. 

"Legialaturi^a  m  oore  than  thirteen  atatea  are  considering  criainal 
coder  that  evphaaiz^  deaerved  puniahment  rather  than  rehabilitation," 
Conaidera  the  inpact  of  thia  change  in  attitude. 

Ct.>t9parAt iv<*  vriminal  juati«.e  laaues  in  the  United  States,  Vest  Ceraany,  England 
and  France*  aynpoaiua.    Maryland  law  review,  v.  42,  no.  1,  1983:  1*195. 
The  focua  of  this  ayaposiua  ia  on  aentencing  in  the  four  nationa. 

Conl«>y,  John  A.      Criainal  juatice  hiatory  aa  a  field  of  reaearch,  a  review  of 
the  literature,  1960-1975.    Journal  of  criainal  juatice*  v.  5,  apring  1977; 


Analyzea  selected  historical  criainal  jjustice  texta  and  atandard  refer- 
ence* aogircea  published  during  the  past  decade.    Contenda  that  "acholara  in 
the  'United  Statea  have  not  inveatigated  the  hiatorical  roota  of  criainal 
juatice  and  as  a  reault  the  literature  and  curricula  of  criainal  juatice 
educational  progrcns  portray  a  narrow  contemporary  perapective." 

contact,  inc.      Let  the  puniahaent  fit  the  criae.    Lincoln,  Neb.,  1978.    155  p. 

"Preaenta  an  overview  of  the  aentencing  atructure,  beginning  with  the 
pertinent  atandards  and  goala  protaulgated  by  the  National  Adviaory  Coaaiaaion 
on  Criainal  Justice  Standarda  and  Goala." 

C>^uncil  of  State  Cov(>rnaenta.      The  handbook  on  interatate  crime  control  (1978 
edition).    Lexington,  Ky. ,  1978.     160  p.    (Council  of  State  Governmenta. 


PreSenta  "copies  of  unifom  lawa  and  interatatt  coapacta,  the  regulationa 
called  for  thereunder,  the  legal  foras  for  their  proper  enforceoent,  and 
other  aiailar  baaic  aourcea  of  information  for  ready  reference  by  officials 
engaged  in  interatate  criae  control." 
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Crtatnal  justice:  Uw  and  politic*.    3rd  «d.    North  Scituate,  M«s«.,  Duxberry 
Prets,  cl980.    479  p. 

This  book  t«  coopri»ed  of  essays  by  a  variety  of  authors  on  such  aspects 
of  the  criomal  justice  ayaten  as  the  police,  adninistrat ion  of  justice, 
prosecution,  defense  attorneySi  courts,  corrections,  and  judicial  reforn. 

Criminal  process  m  the  seventies.      Law  and  contemporary  probletos,  v,  41,  winter 
1977:  whole  issue. 

Contents.— Reform  of  the  Federal  criminal  laws:  iaaues,  tactics,  and 
prospects,  by  L.  Schwartr,— Reform  of  State  crininal  law  and  procedure,  by 
B.  George,  Jr.— Pleading  guilty:  a  critique  of  four  ■odela,  by  H.  Uviller. 
—Current  perspectives  in  corrections:  a  cacophony,  by  H.  Miller. — Puniahnent 
and  crioe:  a  critique  of  current  findings  concerning  the  preventive  effects 
of  punMhment,  by  P.  Cook.— The  uses  of  social  science  in  trials  with  politi- 
qal  and  racial  overtonea:  the  trial  of  Joan  Little,  by  J.  McCcnahay,  C»  MUllin 
and  J.  Frederick.— Work  release  in  North  Carolina— a  progcan  that  worksl  by 
A.  Wicte. — Specialization  in  criminal  law,  by  M»  Kahn  and  L.  Kahn. 

Crmmal  ju*tic»»  reform:  a  blueprint.    Chicago,  Publiahed  for  Free  Congress 
Research  and  Education  Foundation  by  Uegnery/Cateway,  cl983.    273  p. 

Contents.— Criminal  Justice  reform:  a  blueprint,  by  R.  Rader  and 
P.  McCuigan.— Combatting  the  American  epidemic,  by  E.  Meese,  III.— The  * 
Freedom  of  Information  Act:  changea  needed,  by  W.  Webster.— Youth  crime 
policies,  by  R.  Woodaon.— Drugs  and  criiae:  possibilities  for  reform,  by 
P.  Hawkina.-Cun  control,  crime  and  freedom,  by  D,  Hardy.— The  insanity 
defense:  recoiawndat ions  for  reform,  by  B.  Zorinaky.— Bailing  out  a  failed 
law;  the  Constitution  and  pretrial  detention,  by  R.  Rader  .—Excluding  the 
exclusionary  rule,  by  S.  Schlesinger.— A  proposal  for  habeas  corpus  reform, 
by  W.  Smith. -Pornography  and  the  First  Amendment,  by  B.  Taylor.— Federal 
Tort  Claims  Act.  possible  reforms,  by  C.  Graas ley.— The  forgotten  victim, 
by  P.  Laxalt.— Restoring  the  victim  of  crime,  by  F.  Carrington  and  L.  Duggan. 
—Criminal  character  and  mercy,  by  R.  Kirk.— A  look  at  the  court  watch 
concept,  by  D.  Popeo.— Making  criminal  juatice  work,  by  W.  Stanmeyer. 

Deat-»ch,  Stuart  Jay,  and  Charlea  J.  Malraborg.      A  comparison  of  sentencing 

strategies  between  States.    Evaluation  review,  v,  5,  June  1981:  307-324. 

"A  dynamic  descriptive  model  of  the  criminal  justice  system  ia  imple- 
mented for  the  states  of  Missouri  and  Texas.    The  differences  between 
aentencmg  strategiea,  prison  population  movements,  and  criminal  behavior 
patterna  are  examined.    Results  for  optimization  of  sentencing  strategy  and 
estimates  for  i>parate  mcapacitative  and  deterrent  effecta  are  provided^ 
from  the  discrete  time  model  in  each  atate,  and  conparisons  are  offered." 

Dubnoff,  Caren.      Pretrial  publicity  and  due  process  in  criminal  proceedings. 
Political  <iCience  quarterly,  v.  92,  apring  1977;  89-108. 

"Exaames  the  roles  of  the  Supreme  Court  and  state  appellate  courta  in 
defining  and  upholding  th*  conat itut ional  right  to  an  impartial  criminal 
trial  in  the  face  of  prejudicial  pretrial  publicity  .  .  .  (*ndl  concludes 
that  the  Supreme  Court  refusal  ro  declare  national  atandarda  has  led  to 
widespread  denial  of  judicial  relief  by  most  state  courta." 

FUnagm,  Timothy,  J.,  David  J.  VanAlstyne,  and  Michael  R.  Cottfredson,  eds. 

Sourcebook  of  criminal  justice  atatutica— 1981.     (Washington]  U.S.  Bureau 
of  Justice  Statistics,  1982.    614  p.  .     .         «  uir 

Partial  contents.— Criminal  justice  system  characteriat ica.— Public 
attitudes  toward  crime. — Nature  of  known  of fenses.— Persons  arrested.—* 
Judicial  processing.— Correctional  superviaion. 
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Fort,  Burke  O'Hara,  and  othtrs.      Speedy  trial,  a  selected  bibliography  and  coto- 
p/irative  analysis  rf  slate  speedy  trial  provisions,    Rockville,  Md. ,  National 
Criminal  Justice  Reference  Service,  1978.    194  p. 

This  bibliography  addresses  such  issues  as  "problens  m  the  inplenen- 
tation  of  speedy  trial  acts,  historical  analysis  of  speedy  trial  acts;  consti- 
tutional rights  of  a  speedy  trial,  remedies  for  denial  of  the  right  to  a 
speedy  trial;  discussions  of  s.onditions  under  which  the  speedy  trial  right 
i-*  derived,  the  inpacts  of  speedy  trial  provisions  on  existing  court  systems; 
speedy  trial  provisions  and  their  effect  on  the  quality  of  the  judicial 
pros-es^j  and  pretrial  rights  and  remedier." 

Foster,  Jack  D. ,  and  David  H.  Ashley.  Suggested  State  legislation  on  criminal 
justice  standards  and  goals.  Lexington,  Ky, ,  Coun^^ll  of  State  Covernraents 
(1976)    36  p. 

Contents. — Plea  Negotiations  Act. — Diversion  Prograra  Act. — Private 
S»'curity  Licensing  and  Regulatory  Act. 

Cetcmgfr,  Stephen.      Fixed  fentencing  becotaes  law  m  3  States,  other  legislatures 
wary.    Corrections  raag.izine,  v.  3,  Sept.  1977:  16-26,  28-30,  33,  36. 

Slurvpy*  the  States  which  have  adopted  detertainate  sentencing,  citing  the 
variations  in  the  law^s  and  the  effects  they  have  on  prison  terras  and  prison 
populations. 

Oilltrri,  Steph^>a.  Congrvss  overhauls  the  laws.  Nation,  v.  222,  Feb.  14,  1976: 
177-177- 

Reviewd  th«>  legislative  history  and  cor.troversial  provisions  of  S.  I, 
the  proposed  revision  and  codification  of  Federal  criminal  law. 

Creenberg,  David  F. ,  and  Drew  Humphries,      The  cooptation  of  fixed  sentencing 
reform.    Crime  &  delinquency,  v.  26,  Apr.  1980:  206-225. 

"Criticism  of  indeterminate  sentencing  was  initially  advanced  as  part 
of  a  larger  radical  prograa  to  transform  American  society.    Yet  recent 
sentencing  reform  legislation  legitimated  by  this  criticism  has  taken  on 
a  conservative  character.    This  development  is  documented  .  .  .  an**  explained 
m  terms  of  political  and  social  change  over  the  past  decade." 

Gruhl,  John*      State  supretoe  courts  and  the  U.S.  Supreme  Court's  post-Hiranda 

rulings.    Journal  of  criminal  law  &  criminology,  v.  72,  fall  1981:  886-913. 

Article  ^on^ludes  that  State  supreme  courts  have  eroded  the  U.S.  Supreme 
Court's  Miranda  principles,  but  no  more  than  the  Burger  Court  itself  did  m 
^ub4i.>quent  decisions  allowing  less-blatant  violations.    The  author  found 
generally  that  "the  so  thern  and  midwestern 'courts  were  most  prone  to  erode 
Miranda,  vrfiile  the  western  and  eastern  courts  were  least  prone  to  do  so." 

  The  Suprv-me  Court's  post-Hiranda  rulings,  impact  on  local  prosecutors,  by 

John  Cruhl  and  Cassia  Spohn.    Lav  and  policy  quarterly,  v.  3,  Jan.  1981; 
29-54. 

"Beginning  in  1971,  the  Burger  Court  issued  a  series  of  rulings  which 
chipped  away  at  the  Miranda  v.  Arizona  ruling.    This  article  analyzes  the 
impact  of  this  series  of  rulings  on  prosecuting  attorneys  from  counties 
with  a  population  of  100,000  or  more.    The  results  indicate  that  prosecutors 
perceive  that  the  Court  has  changed  the  degree  with  which  police  must  comply 
with  Miranda  and  that  prosecutors  approve  of  this,  but  that  prosecutors  are 
not  more  likely  to  prosecute  in  cases  where  police  committed  alleged  vio- 
litioni  than  they  had  been  before  1971.    This  seems  due  to  the  fact  that 
prosecutors  take  their  cues  more  from  local  courts,  which  reportedly  require 
strict  cowpliance  with  Miranda,  than  from  the  Supreme  Court." 

Hager,  Barry  M.      Another  chance  for  revising  grand  juries.  Congressional 
quarterly  weekly  report,  v.  35,  May  7,  1977:  855-857. 

"After  yeais  of  hearings  and  debate,  prospects  in  Congress  for  legis- 
lation revising  the  nation's  grand  jury  system  Appear  to  be  growing  stronger. 
Charges  of  abuse  of  the  syst«>B  by  the  Justice  Department  and  FBI  have  been 
widespread  since  1970,    Hearings  first  were  conducted  on  the  subject  in 
1973.    Now  they  are  being  held  again." 
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Hail,  Jerooe.     Theory  and  refora  of  crininal  U«.    lU.ting.  Uw  journal,  v.  29. 
May  1978:  893-919. 

Article  analyse*  the  orijina  of  criainal  law  and  asserts  that  Che 
ortanuation  of  the  criainal  law.  expressing  it*  contextual  significance, 
and  its  foundation  in  a  basic  mral  principle  provide  the  general  outline 
of  the  policy  that  should  guide  refora." 

r,  John.      Criamal  release  systea.     [Washington,  Congressional  Quarterly! 
1976     441-460  p.     (Editorial  research  reports,  1976,  v.  1,  no.  23; 

'fartial  contents.— Cases  of  'revolving  door'  justice. -Evolveaent  of 
release  procedures.— Proposals  for  changing  the  systea. 

Hof/itadter.  Sarah  K.      Protecting  State  procedural  rights  in  Federal  court:  a 

n*w  role  for  substantive  due  process.  Stanford  law  review,  v.  30,  May  1978: 
1019-1068.  .    .         .  ,  ..... 

Cooin«nt  "propose*  the  exercise  of  federal  jurisdiction  to  enforce  state 
statutes  giving  procedural  protection  to  criminal  defendants  beyond  ainimua 
constitutional  requirements." 

Inbau.  Fred  C,  and  Marvin  C.  A.pen.      Criainal  law  for  the  Uyaan;  a  guide  for 
citizen  and  student.     Ist  ed.    Philadelphia.  Chilton  Books  Co..  1970. 
190  p.    (Inbau  law  enforcement  series) 

This  book  is  divided  into  the  following  broad  topics  and  discusses 
each  in  detail:  crimes,  legal  process  froa  arrest  to  appeal,  criminal  law 
ddainistration.  and  citizen's  duty  and  protection. 

Kadish,  Sanford  H.      Codifiers  of  the  criminal  law:  Wechsler's  Predecessors. 
Columbia  law  review,  v.  78.  June  1978:  1098-1144.  .  .    ,  , 

Article  examines  the  works  of  four  19th-century  criminal  law  codifiers 
(Edward  Livingston.  Thomas  Macaulay.  James  Stephen,  and  David  Field)  as 
predecessors  of  Herbert  Wechsler^s  Model  Penal  Code. 

Kagan,  Robert  A.,  and  others.      The  evolution  of  State  supreme  courts.  Michigan 
law  review,  v.  76,  May  1978:  961-1005.  .    u      ►  ► 

Article  reports  on  a  study  of  "how  caseload  size  affected  the  structure 
aod  business  of  American  state  suprett-  courts  froa  1870-1970.  .  .  . 
t«c  various  means  states  used  to  control  supreme  court  caseloads,  the  politi- 
cal problems  involved,  and  the  types  of  coirts  that  have  resulted.  ... 
Presents  evidence  that  changes  in  court  organisation  m  response  to  caseload 
pressure  are  accoapanied  by  changes  in  the  kinds  of  cases  state  supreme^^ 
courts  hear,  the  style  of  their  opinions,  and  the  results  of  the  cases. 

Kennedy,  Edward  M. ,  and  John  H.F.  Shattuck.      Pro  *  con:  the  Federal  Criainal 
Code.    Trial,  v.  15.  Oct.  1979:  24-27.  36,  74.  •  r 

In  these  two  articles  which  comprise  a  pro-and-con  discussion  of  the 
proposed  Federal  Criainal  Code,  U.S.  Senator  Kennedy  outlines  the  need  tor  ^ 
these  needs,  whereas  the  legislative  director  for  the  American  Civil  Liberties 
Union  discusses  his  criticism*  of  the  proposed  code. 

Ketchaa,  Orman  W.      National  standards  for  juvenile  justice.    Virginia  law  review, 
V.  63,  Mar.  1977:  201-219.  ....  . 

Article    "considers  six  of  the  Standards'  more  important  modifications 
in  the  philosophy,  legal  theory,  and  social  goals  of  the  juvenile  court  move- 
aent  and  ten  significant  new  rights  that  the  Standards  accord  to  juveniles. 
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Kn4ib»  Karen  Karkle,  ed.      Courts  of  lint  ted  jurisdiction,  a  national  survey. 

Washington  {Nstional  Institute  of  L«w  Enforceuent  snd  Criainsl  Justice)  for 
S4ile  by  the  Supt.  of  Docs.,  C.P.O.,  1977.    423  p. 

"The  Nationsl  Survey  of  Courts  of  Li&ited  Jurisdiction  was  conducted  by 
the  Axaericsn  Judicature  Society,  in  cooperation  with  the  Anerican  Judges 
Association,  to  document  the  existing  organisstion  of  limited*  and  special* 
jurisdiction  courts  throughout  the  United  States.    The  survey  was  designed 
to  identify  th«  courts  in  each  state  which  would  be  defined  as  having  limited 
or  special  jurisdiction,  and  to  detemine  the  qualifications  of  judicial 
personnel,  the  nature  of  staff  support,  whether  uniform  procedures  were 
etoployed,  the  nature  of  court  financing  and  the  court's  responsibility  to 
coaply  with  state  judicisl  administration  requirements." 

Kovler,  Peter.      The  saga  of  son  of  S.  1.  how  the  Criminal  Code  refora  bill  passed 
the  Senate.    Civil  liberties  review,  v,  5,  Jan. -Feb.  1979:  10-18. 

Describes  negot i.it ions  within  the  Senate  during  the  9Sth  Congress  over 
the  Criminal  Code  refum  bill  (S.  1437)  and  problems  with  civil  libertieit 
questions  which  prevented  passsge  of  the  House  counterpart.  Expresses 
reservations  that  the  sentencing  provisions  would  result  in  possible 
infr ingf*ments  of  civil  liberties  of  Blacks  and  poor  people  particularly. 

Lagoy,  Stephen  P.,  Frederick  A.  Hussey,  and  John  H.  Kran^er.      A  comparative 

assessment  of  dett^rainate  sentencing  in  the  four  pioneer  states.    Crime  & 
delinquency,  v.  24,  Oct.  1978:  385-400. 

"Exsmining  the  nature  of  the  deCeminate  sentencing  schemes  in  the 
four  pioneer  states,  the  authors  compare  and  contrast  the  provisions  for 
deterramacy-  in  each  of  the  revised  criminal  codes,  with  the  objective  of 
informing  l(*gislators,  planners,  and  practitioners  about  the  variation 
possible  within  the  apparently  strsightforward  guidelines  established  by 
determmacy.    Authors  note  vast  differences  between  the  states  in  the 
constrsints  on  judges  regarding  the  decision  about  whether  to  incarcerate, 
in  the  delimination  of  judicial  discretion  in  sentencing,  in  the  specificity 
of  aggravating  and  mitigating  factors,  in  the  institutional  use  of  good 
time,  in  the  range  of  possible  penalties,  and  in  the  degree  to  which 
determinste  senten<^ing  as  prai^ticed  can  look  like  indeterminate  sentencing." 

LsPeria,  Suvan  S« ,  David  M.  llorton,  and  Karjorie  Kravits.      Criminal  justice 

periodicals,  a  selected  bibliography.    Washington  (national  Institute  of  Law 
Enfor<.ement  and  Criminal  Justice]  for  sale  by  the  Supt.  of  Docs.,  C.P.O., 
1979.    71  p. 

"Selections  are  organised  into  eight  thematic  areas.  Corrections  and 
Penology,  Courts,  Criminology  Justice  System,  Criminal  Law,  Criminology, 
Forensics,  Juvenile  Justice,  and  Law  Enforcement." 

Loewy,  Arnold  H.      Criminal  law  in  a  nutshell.    St.  Paul,  West  Pub.  Co.,  1975. 
302  p.     (Nutshell  series) 

Provides  an  introduction  and  compact  review  of  criminal  law. 

Maloney,  JohnC,  and  Frank  B.  Raymond.      A  standardised  presentence  report,  one 
State's  rei^ponse.    Federal  probation,  v.  41,  June  1977:  40-42. 

"In  spite  of  the  advantages  of  and  need  for  standardisted  presentence 
reports,  many  states  have  been  frustrated  in  their  attempts  because  of  con* 
fli<.ting  d*>mand«  from  judges,  individual  styles  of  investigating  officers, 
and  fragnt>nted  probation  systems.    The  authors  relate  how  the  Carolina 
Probation,  Parole  and  Pardon  Board  dealt  successfully  with  such  problems  and 
wan  able  to  develop,  implement,  snd  evaluate  a  high  quality  standardised 
presentence  report." 

KvDundld,  Lawrence  P.      The  Criminal  (.ode  Reform  Act  is  a  statutory  mousetrap. 
Review  of  the  news,  v.  18,  Hsr.  3,  1982:  39-41,  43-44. 

Lists  "grave  flaws"  in  S.  1630,  the  proposed  omnibus  reform  of  Federal 
criminal  laws,  that  are  seen  as  contrary  to  the  beliefs  and  interests  of 
cons>*rvativea« 
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Moore,  Herlyn  D«     A  "norsutttve"  tiodel  for  Uw  enforceaent  in  the  criainal 

justice  tyttem.    Journal  of  police  science  «nd  «d»inistr«tion,  v.  4,  M«r. 
1976:  71-81. 

Analyzes  the  crtatnal  justice  systea  in  systenstic  terms  concentrating 
on  its  inputf  nechanisa,  and  output. 

Nagel,  Stuart,  and  Martin  Neef.      laproving  the  crtatnal  justice  process.  Current 
history,  v.  71,  July-Auj.  1976:  6-9,  32,  36. 

"An  important  problea  in  iaproving  the  crtainal  justice  process  is  how 
to  allocate  the  scarce  resources  oC  the  criainal  justice  systen,  including 
personnel,  effort  and,  especially,  budget  dollars." 

NacLonal  Conference  of  CoiuLSSioners  on  Untfora  State  Laws.      Uniforn  Law  Coaais- 
s Loners*  Model  Sentencing  and  Corrections  Act.    Washington  {National  Institute 
of  Law  Enforcenent  and  Crininal  Justice!  for  sale  by  the  Supt.  of  Docs., 
G.P.O.,  1979.    AA7  p. 

Proposed  aiodcl  act  is  divided  into  six  articles.    "Article  1  contains 
general  provisions  including  definitions  and  rulemaking  procedures.  Article 
2  establishes  the  organization  of  the  Department  of  Corrections.  .  .  . 
Article  3  deals  with  sentencing.    The  Article  establishes  the  fundanental 
policies  behind  sentencing  criainal  defendants  and  the  procedures  for  doing 
so.  .  .  .    Article  4  contains  provisions  directly  related  to  the  treatioent 
of  sentenced  persons.    The  Article  articulates  the  protected  interests  of 
confined  persons  as  well  as  requiring  the  establishment  of  grievance  pro- 
cedure. .  .  .    Article  5  established  a  prograa  for  assisting  the  victins 
of  criminal  offenses.    Article  6  provides  for  the  effective  date  of  the  Act 
and  governs  the  transition  froa  prior  law  to  the  provisions  of  the  Act." 

Neithercutt,  M.C.  Parole  legislation.  Federal  probation,  v.  42,  Mar.  1977: 
22-26. 

Analyzes  developments  in  the  areas  of  deteminate  sentencing  and  parole 
utility.    Includes  sumaries  of  various  state  bills/laws  on  these  issues. 

Noam,  Ell.  Case  quotas  in  the  court,  an  analysis  of  the  allocation  of  judicial 
resources.  Journal  of  research  in  crime  and  delinquency,  v.  19,  July  1982: 
204-215, 

"The  paper  develops  analytic  criteria  for  the  selection  of  the  optimal 
'aix'  of  trials  in  a  congested  court  systea.    It  describes  a  model  generating 
case  quotas  for  aajor  categories  of  crime  that  maxiaizes  the  reduction  in  the 
overall  social  losses  due  to  criae.    The  empirical  results  for  the  District 
of  Columbia  suggest  that  scarce  court  time  should  be  heavily  allocated  to 
trials  for  robbery  and  burglary." 

Perlaan,  Harvey  S.,  and  Josephine  R.  Potuto.  The  Uniform  Law  Conaissioners ' 
Model  Sentencing  and  Corrections  Act:  an  overview.  Nebraska  law  review, 
V.  58,  no.  4,  1979:  925-964. 

Article  "discusses  the  major  policy  decisions  which  serve  as  the 
foundation  for  the  provisions  of  the  Act.  .  .  .    Several  of  the  major  theties 
of  the  Act  are  discussed  with  soae  examples  of  how  these  themes  were  incorpo- 
rated into  the  ststutory  provisions." 

Phillips,  Llad.     The  criainal  justice  systea:  its  technology  and  inefficiencies. 
Journal  of  legal  studies,  v.  10,  June  1981:  363-380. 

Uses  matheaatical  models  to  investigate  "optimal  distribution  of 
resources  among  branches  of  the  criainal  justice  systea  such  as  police, 
courts  (plus  prosecution),  and  corrections;  and  optimal  allocation  of 
resources  to  the  systea."    Finds  a  lack  of  coordination  between  branches 
of  the  criminal  justice  systea  and  excessive  costs,  particularly  in  larger 
States. 
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Potter,  Willito  C.,  H.      The  United  Statet  Sentencing  Cotati.sion:  «  con.titutional 
117  1*7'*^"       congresiionil  power.     Indians  Uw  journal,  v.  55,  f«ll  1979; 

Cowacnt  ditcuttes  how  the  Cocsnisjion  of  Sentencing  proposed  m  the 
Federal  Crininil  Code  revision  legislation  will  "iddre**  the  problen  of 
sentencing  disparity."    Presents  philosophicsl  and  theoretical  premia^s  for 
the  coamission  and  outlines  "the  suggested  organizational  structure  the 
Confiaission. 

Prass«l,  Frank  R.     Criminal  Isw,  justice,  snd  society.    Santa  Monica,  Calif., 
Goodyesr  Pub-  Co.,  cl979.    410  p. 

This  book  explains  the  role  of  Isw  ss  a  oeans  of  social  control,  traces 
the  developnsent  of  different  legal  systems,  discussee  the  major  types  and 
causes  o(  crime,  saalyzes  the  phases  of  the  crioinal  justice  system,  and 
considers  other  topics  relsted  to  criminal  law. 

Rog^ra,  Tonoy  W.      Redesigning  the  criminal  juatice  system:  a  comaentary  on 

selected  potential  strategies.    Federal  probation,  v.  46,  Mar.  19$2:  49-54. 

Sujfgeations  are  made  concerning  modification  of  the  criminal  law 
<i«*f>ction  and  apprehension  strategies,  improving  the  administrative  and 
judicial  efficiency  of  courts,  redressing  system  neglect  of  victims,  and 
utilization  of  research  in  planning  and  legislation." 

Rubin,  Rick  }.      Interjurisdictional  merger  of  sentences:  the  need  for  an  inter- 
state compact.    Colorado  law  review,  v,  49,  suomer  1978:  473-491. 

Comraent  proposes  an  interatat**  compact  to  eliminate  inadequacies  of  the 
present  practice  of  concurrent  sentencing  of  multijurisdictional  offenders 
by  individual  States. 

Rubin,  Sol.      New  sentencing  proposals  and  Uws  in  tho  I970's.    Federsl  probation. 
V.  43,  June  1979;  3-8. 

"Not  since  the  proliferation  of  indeterminate  aentencing  laws  started 
about  60  years  ago  m  the  United  States  has  there  been  introduced  aa 
striking  a  change  in  sentencing  legislation  and  philosophical  views  as  has 
cooe  on  the  scene  within  the  last  few  yeara.    Briefly  put,  the  acts  and 
philosophical  statements  support  the  repeal  of  the  indeterminate  sentence 
and  the  abolition,  or  near  abolition,  of  parole." 

Sandercock,  Margaret.      What  rights  does  an  imprisoned  person  have  before  trial? 

According  to  the  Supreme  Court,  about  the  ssme  rights  as  someone  found  jruiltv. 
Human  rights,  v.  9,  fall  1980:  40-43,  53-56. 

Article  holds  thst  the  Supreme  Court's  decision  in  Bell  v.  Wolfish  (1979) 
set  back  a  decade  of  judicial  activism  on  the  isaue  of  pretrial  detention. 
In  light  of  Bell  v.  Wolfish,  it  has  become  difficult  for  groups  working  for 
social  change  in  the  area  of  prisoners*  rights  to  use  the  courts  to  further 
the  rights  of  pretrial  detainees." 

Schwirt*,  Loui^  ».      Rciora  of  the  Federal  criminal  lawsi  issues,  tactics  and 
pro'ipKcts.    c^uke  law  Journsl,  v.  1977,  Msr.  1977:  171-230. 

Article  contrasts  three  proposals  for  the  reform  and  codification  of 
U.S.  criminal  law  and  examines  the  differencea  aet  forth  in  each  proposal. 
The  first  attempt  was  presented  m  the  recommendations  m  the  "Final  Report" 
of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws  (Brown  Commis- 
sion).   The  s**cond  version  was  the  bill  introduced  in  the  93rd  and  94th 
Con»^r<»■)•»^«  as  S.  I.    The  third  version  was  that  of  the  Nstional  Committee 
Aji^iinst  Repressive  Legialation  and  the  American  Civil  Liberties  Onion,  which 
was  not  pre-j^-nted  as  an  alternative  reform,  but  rather  "it  concentrated  on 
«  campaign  to  jicop  S.  1." 

Smith,  Richard  A.,  and  Richard  E.  Klostenoan.      Criminal  juatice  planning:  an 
alternative  rsrtd»»l.    Criminology,  v.  17,  Feb.  1950:  403-418. 

Su?x»Mts  in  alternative  model  of  criirinal  juatice  planning  which  deals 
with  th»>  lack  of  criminal  justice  knowledge,  the  difficulty  of  defining 
goals  and  priorities,  and  the  need  for  timely  and  relevant  information. 
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Syc?po*»«ia  on  thr  policies  and  legal  theonet  underlying  the  propos^»d  Federal 

Crtninal  Code.    Journal  of     riomal  Uw  and  criainology,  v.  72,  suoae  r  1981  t 
381-636.  .  .     ,      ^     ^  ^ 

Contt;i\t5.— Foreword:  evaluating  a  proposed  criosmal  code,  Dy  A. 
D»»r«howitr,— Extrat^'rritorial  ju ri«<Jict ion  and  the  proposed  Federal  Crirainal 
Code,  by  K,  Fembe rg,— C riramal  liability  for  lif«-endangering  corporate 
vonduct,  by  W.  Spurg*->a  and  T.  Fagan.— Cocapetency  to  itand  trial  under  the 
Senate  and  House  proposed  r«vi«ion«  of  the  Federal  Critainal  Code,  by  L. 
Rowro.-'Soae  thoughts  on  the  culpability  provisioni  of  the  p roposed  Fede  ral 
Criniinal  Code,  by  D.  Robmion,  Jr.— Sentence  decisionmaking:  the  logic  of 
sentence  deciaions  and  the  extent  and  source*  of  sentence  disparity,  by  K. 
Clancy,  and  others— A  practical  look  at  the  «t»ntencing  provisions  of  S.  1722, 
by  C,  Tjoflat,— A  legal  bibliography  on  the  proposed  Federal  Criminal  Code. 

Thatcher,  Car/.      Justice  m  Askerica.  making  it  work.    Christian  Science  monitor, 
Nov.  27,  l97Ss  I,  12-13;  Nov.  2«:  14-15;  Nov.  29:  14-15;  Nov.  30:  12-13; 
Dec.  I:  14-15.  .... 

Five-part  series  examines  changes  in  the  Ataerican  crirainal  justice  ^ 
'System  since  the  Christian  Science  Monito r  published  its  series,  "Crisis  m 
the  Court"?,"  ten  year*  ago.    Argues  that  "people  are  questioning  the  whole 
adversary  sy-Jtera."   The  reporter  notes  that  he  saw  "all-too-fami lia r  signs 
of  4loth  and  ineptitude— bailiff*  lazing  around  idle  court  rooms,  clerics  and 
*pectator»  falling  asleep  as  judge*  droned  on  in  numbing  legalesc,  and 
bewildeivd  citizens  buffeted  about  by  'the  system*  that,  at  least  m  theory, 
i«  designed  to  serve  them."    Notes  al*o  the  emergence  of  alternatives  to  the 
cMjrt*  ("new  forum*  to  settle  dispute*,  usually  without  judge*  and  often 
without  lawyer*"),  which  the  reporter  tenaed  a*  "hopeful." 

Toniy,  Michael  H.      Real  offense  a^ntencing.  the  Model  Sentencing  and  Correction* 
Act.    Jo-ar^al  of  criminal  law  &  criminology,  v.  72,  '  tnter  1981:  1550-1596. 

"The  Unifora  Law  Coemias ionc r«  Recently  adopted  4  Model  Sentencing  and 
Corrections  Act.     It  provide*  for  the  creation  of  a  sentencing  commission 
that  would  promulgate  guidelines  for  sentencing.    In  the  ordinary  ca*e,  the 
judge  would  be  expected  to  impose  the  sentence  indicated  by  the  applicable 
guideline.    Defendant*  would  be  entitled  to  appeal  the  aentence  imposed.  To 
rore^tall  or  frustrate  proaecutorial  manipulation  of  the  guidelines  by  mean* 
of  charge  di*ai*«aU  and  plea  bargain*,  the  Model  Act  separate*  •anction* 
from  the  substantive  criminal  law  by  directing  the  probation  officer,  the 
judge,  and  any  appellate  court  to  base  sentencing  consideration*  not  on^^the 
offen*e  of  conviction  but  on  the  defendant'*  'actual  offenae  behavior. 

U.S.    Congr.»*«.    House.    Coniaittec  on  the  Judiciary.      Criminal  Code  Rcviaion  Act 
of  1980;  report  together  with  additional,  separate,  supplemental,  and  dis- 
senting views  to  accompany  H.R.  6915,  including  cost  e*timate  of  the  Congtv*- 
*ional  Budget  Off  ice.    Washington,  G.P.O.,  1980.    758  p.    (Report,  Houae, 
96th  Congre*^,  2nd  «e**ion,  no.  96-1396) 

  Federal  Court  R-^fora  Act  of  1982,  report  to  accompany  H.R.  6872  which,  on 

July  27,  1982,  wa*  n»ferr«d  jointly  to  the  Committee  on  the  Judiciary  and 
the  Committee  on  Education  and  Labor  including  cost  e«timate  of  the  Congre*- 
5ional  Budget  Office.    Washington,  G.P.O.,  1982.    93  p.     (Report,  House,  97th 
Congress,  2nd  session,  no.  97-824,  part  I) 

  Outline*  of  provisions  of  title  I  of  H.R.  6915,  "Criminal  Code  Keviaion  Act 

of  1980."    Washington,  G.P.O.,  1980.    102  p. 

At  head  of  title:  96th  Cong.,  2d  *e*8.    Cotaaittee  print. 

U.S.    Congress.    Hou»*».    Coninittee  on  the  Judiciary.    Subcommittee  on  Criminal 

Justice.      Revi«ion  of  the  Federal  Criminal  Code.    Hearings,  96th  Cong,,  1st 
,e4s.    Washington,  C.P.O.,  1981-1982.    6  v.  (5579  p.). 
Hearings  held  Feb.  l4-0ct.  25,  1979. 
"Serial  no.  80" 
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U.S,    Congrex.    Houi*-.    Cooaitt*-*  on  Science  and  Technology.    Subcoimittee  on 
Dofflcitic  and  International  Scientific  Planning,  Ancilyaia  and  Cooperation. 
Reaearch  into  crioinal  sentencing.    Hearing!*,  95th  Cong.,  2d  leaa.  May 
16-17,  1978.    Waahington,  C.P.O. ,  1978.     190  p. 
"No.  83" 

U.S.    Congrpaa.    Senate.    Coaaittce  on  the  Judiciary.     The  Bail  Refona  Act  of 

1981;  report  on  S.  1554  together  with  additional  viewa.  Waahington,  C.P.O. , 
1982.    94  p.     (Report,  Senate,  97th  Congrea«,  2nd  aesaion,  no.  97-317) 

  Crioinal  Code  Refora  Act  of  1981;  report  to  accoapany  S.  1630.  Waihxngton, 

G.P.O.,  1981.    1569  p.    (Report,  Senate,  97th  Congt«sa,  2nd  seaaion,  no. 


  Refora  of  the  Federal  criminal  lavs.    Hearinga,  92nd  Cong.,  lit  aess.- 

97th  Cong.,  1st  sesa.    Waahington,  G.P.O.,  1971-1981.     16  v.  (12,896  p.) 
Hearing*  held  Feb.  10,  I97l-0ct.  I,  1981. 

O.S.    Con,in»<«.    Senate.    Coaoittee  on  the  Judiciary.    Subcommittee  on  the 

Con«titution.      Bail  refona.    Hearings,  97th  Cong.,  1st  aess. ,  on  S.  440, 
S.  482,  S.  1253,  S.  1554.    Waahington,  C.P.O.,  1982.    829  p. 

He<iring«  held  Sept.  17  and  Oct.  21,  1981. 

"Serial  no.  J*97-56" 

U.S,    General  Account  ing  Off  ice.      Statea  ar^  funding  juvenile  justice  projecta 
that  conform  to  legislative  object ivea,  report  to  the  Subcocamittee  on  State, 
Ju«t'ice,  Conme rce,  the  Judiciary  and  Related  Agenciea,  Coowittee  on  Appropri- 
at^on«.  United  Statea  Senate,  by  the  Comptroller  General.    {Washingtonl  1980. 

"GG&-60-40,  Mar.  7,  1980" 

Report  "disctjiae.<9  the  use*  made  of  funds  provided  by  the  JuveniU 
Ju«tict>  and  Delinquency  Prevention  Act  in  seven  States.    It  also  contains 
.  .  .  [GAOi  cotnnents  on  each  of  the  80  projects  .  .  .  visited  during  (the 
rpviewl." 

Vinter,  Robert  D.  Trends  in  State  corrtjction.  juvenile*  «nd  the  viole.^t  young 
offender.    Crioe  &  delinquency,  v.  25,  Apr.  1979:  145-161. 

Docm3»»nt«  "t  rvnds  and  patterns  in  correction  across  the  fifty  states 
th^t  are  of  significance  for  young  offenders,  discussing  their  implications 
for  tho^e  who  totarait  crio>e*  of  violence,  and  .  .  .  presents  insights  into 
how  correctional  policies  are  impletisented  or  thwarted  by  juvenile  justice 
vonJitions  anong  the  states." 

Walker,  Nigel.  Sentencing  in  a  rational  society.  1st  American  ed.  New  Yoric, 
Basic  Book5,  1971,  cl969.    239  p. 

Examines  such  issues  as  the  aims  of  the  penal  system,  scope  of  criminal 

law,  t»»^hniques  for  crioe  reduction,  ar.d  sentencing  refona. 

Wilkins,  Leslie  T.  The  prin^^iples  of  guidelines  for  sentencing:  laethodological 
and  philosophical  issues  in  their  developoent.  Washington,  National  Insti- 
tute of  Justice,  for  sale  by  the  Supt.  of  Docs.,  C.P.O. ,  1981.    79  p. 

Partial  contents. —What  are  guidelines  for  sentencing?— The  probable 
•jwe  of  guidelines.— Decisions  and  thei  r  envi  ronments. — When  is  a  sentence 
a  "wrong"  ^entence?— The  beginnings  of  guidelinea.— Transition  from  parole 
to  ^enten«,  ing.— The  research  rationale.-- K)rganizat  ion  and  management  of 
toopi^rauve  research. --Eth ical  issues  in  the  research  design.— Methodological 
issues  in  the  development  of  sentencing  guidelines.— Outstanding  issues  m 
<»(>ntencing  research. 

  $enteni.ing  guidelines,  structuring  judicial  discretion;  final  report  of 

the  f»Msibility  study,  by  Leslie  T.  Wilkms  and  others.  (Washington,  National 
In'^titute  of  Law  Enforcement  and  Criminal  JusticeJ  1976.     175  p. 

Results  of  a  two-year  study  indicate  that  "judges  have  within  their 
capabilities  today  the  means  by  which  they  nay  sharply  curtail,  if  not 
virtually  eradicate,  aentencing  disparities  in  most  American  jurisdictions." 
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Z.lMft.  M*r/io.     A  co«>i..ion  oodel  of  .^ntencing.    Notre  D.»e  Uwyer,  v.  53, 

r«":i'":;ppo"rt.  .  l.g..l.Uve  propo..!  for  .  "o^"'  'r-tVr^i^.ltry 
^ommion  nay  help  «olve  tax  of  the«e  probleat. 
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IHTRODUCTION 

Thii  re«e«rch  (utde  identifies  fources  of  mforaation  about  the  U.S.  juitice  tysten  and  related  topic* 
which  will  be  diicuaaed  by  hijh  ,chool  debateri.    The  guide  deicribea  mdexea  and  other  reiearch  tooU.  and  providea 
appropriate  aearch  temi  that  nay  be  uie^  when  consulting  theae  tools. 

Thia  research  (uide  i»  conatructed  to  penait  a  researcher  to  select  the  scope  and  types  of  information 
to  be  included  m  a  particular  research  project.    The  research  guide  identifier  the  printed  indexes,  online  d^ta 
bases,  and  other  research  tools  variously  available  in  high  school,  college,  public,  and  research  libraries. 
Some  sources  are  provided  for  tracking  legislation  and  legislative  inforaation. 

Search  tcros,  which  nay  be  used  separately  or  in  coabination,  are  provided  for  each  resolution 
of  the  debate  topic.  ^ 

cn 

That  the  United  States  should  adopt  uniform  rules  governing  the  criminal 
investigation  procedure  of  all  public  law  enforcenent  agencies  in  the  Nation. 

(CRIMINAL  INVeSTICATION) 

That  the  United  States  should  establish  uniforn  rules  governing  the  procedure 
of  all  civil  courts  in  the  Nation.  (CIVIL  COURTS) 

That  the  United  States  should  establish  uniforn  rules  governing  the  procedure 
of  all  crxoinal  courts  in  the  Nation.  (CRIMINAL  COURTS) 


Throughout  the  guide,  the  resolutions  will  be  referred  to  in  the  abbreviated  form  listed  m  parenthesis  above. 

While  the  focus  of  this  research  guide  is  on  the  location  of  literature  and  legislative  information  on 
the  debate  topic  and  resolutions  available  in  general  libraries,  there  are  also  several  sources  of  case  naterials 
including  legal  data  bases  (LEXIS.  WESTUW,  and  JURIS)  and  the  national,  state,  and  regional  reporter  systens, 
which  may  be  consulted  and  which  are  available  in  law  libraries. 
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BOOKS 

Library  of  Confress  subject  headings  are  used  in  nany  library  catalogs  nationwide.    This  partial  liscins  of 
subject  headings  may  be  used  to  identify  books  on  the  debate  topic.    Under  e^ch  headinf  individual  states  as  well  as 
the  United  States  as  a  t^ole  nay  be  searched. 


CgNgRAL 


CRIMINAL  INVESTIGATION 


CIVIL  COURTS 


CRIMINAL  COURTS 


Court  congestion  and  delay 
Courts 

Cricae  an<!  crinincls 
Criminal  justice, 

Adninistration  of 
Criainal  statistics 
Criminology 
Judges 

Judicial  power 
Judicial  process 
Jurisdict  ion 

Justice,  Adainiitration  of 
Juvenile  courts 
Juvenile  justice, 

Adninistration  of 
Law  enforcement 
Liw  reform 

Rehabilitation  of  criminals 
Uniform  state  laws 


Crime  and  criminals** 

Identification 
Criminal  investigation 
Entrapment  (Criminal  law) 
Legal  /loc'jncnts'*~ldentification 
Police  Administration 
Police  questioi^ifig 
Undercover  operations 


Civil  law 
Civil  procedure 
Class  actions  (Civil 

procedure) 
Court  rules 
Parties  to  actions 


Court  rules 
Criminal  courts 
Criminal  jurisdiction 
Criminal  law 
Criminal  procedure 
Exclusionary  rule 

(Evidence) 
Indeterminate  sentence 
Limitation  of  actions 

(Criminal  law) 
Perjury 

Pleas  ^Criminal 

procedure) 
Sentences  (Criminal 

procedure) 
Speedy  trial 
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JOURNAL  ARTICLES 

PRINTED  INDEXES 

Citation!  to  journal  articles  and  other  nateriala  about  the  debate  topic  can  be  found  in  a  number  of 
printed  indexes.    The  mterials  covered  by  printed  Indexes  are  briefly  deacrlbed  here.    Search  tema  coverinf  the 
reaolutions  of  the  debate  topic  are  included. 

In  addition  to  the  printed  indexea  deacribed  in  this  section,  several  specialized  indexing  and 
abstracting  services  are  also  available.    These  include:  CRIMINAL  JUSTICE  ABSTRACTS.  CRIMINAL  JUSTICE  PERIODICAL 
INDEX,  CRIME  AND  DELINQUENCY  LITERATURE.  POLICE  SCIENCE  ABSTRACTS.  CRIMINOLOGY  AND  PENOLOGY  ABSTRACTS,  and  CRIME 
AND  DELINQUENCY  PROJECTS— AN  INTERNATIONAL  BIBLIOGRAPHY. 


CURRENT  LAW  INDEX 

Current  Law  Index  covcra  over  660  law  periodicala  aelected  by  an  adviaory  board  of  the  Aiaerican 
Association  of  Law  Librariea.    It  ia  pubUaaed  in  S  monthly  iaauea.  3  quarterly  cumulations  and  a  aingle  annual 
cumulation. 


GENERAL 
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CRIMINAL  INVESTIGAT ION 


CIVIL  COURTS 


Appellate  courts 
Appellate  procedure 
Conatitutional  law 
County  courts 

Court  congaaCion  and  delay 
Courts 

Crime  and  criminala 

Criminal  juatice 

Judges 

Judgments 

Judicisl  power 

Judicial  review 

Jurisdiction 

Juatice.  Administration  of 
Juvenile  courts 
Juvenile  justice. 

Administration  of 
Rehabilitating  criminala 
Uniform  atate  lawa 


Confeasion  (Lav) 
Crime  laboratories 
Criminal  intent 
Criminal  inveaCigation 
Detective  a 
Eaveadropping 
Electronica  in  criminal 

investigation 
Indictments 
Informera 

Searches  and  aeizurea 
Source  questioning 


Actiona  and  def^naea 
Civil  law 
Civil  law  ayatems 
Civil  procedure 
Clasa  actions  (civil 

procedure) 
Equity  pleading  and 

pract  ice 
Small  claims  courta 
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CRIMINAL  COURTS 


Criminal  courts 
Criminal  law 
Criminal  procedure 
Defense  (Criminal 

procedure) 
Evidence 
Extradition 
Grand  jury 
Habeas  corpus 
Indeterminate  sentence 
Judgments.  Criminal 
Jury 

Pleading  (criminal 

procedure) 
Pleaa  (Criminal  procedure) 
Preliminary  examinationa 

(Criminal  procedure) 
Sentencea  (Criminal 

procedure) 
Speedy  trial 
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TNDBX  TO  LEGAL  PERIODICALS 


The  Index  to  LcmI  PeriodicaU  is  a  lubject  and  author  index  to  legal  articles,  yearbooks,  institutes, 
and  reviews  of  works  published  in  the  U.S.,  Canada,  Great  Britain,  Ireland,  Australia,  and  New  Zealand.  The 
i-ndex  IS  published  jaonthly,  except  September,  with  a  bound  cuaulation  each  year. 


GENERAL 


Administration  of  Justice 
Appellate  procedure 
Courts 

Crininal  statistics 
Judges 

Judicial  review 

Judicial  statistics 

Jurisdiction 

Juvenile  courts 

Magistrates  and  magistrates' 

courts 
Municipal  courts 
Uniform  laws 


CRIMINAL  INVESTIGATION 


Arrest 

Criminal  Investigation 

Criminal  responsibility 

Criminology 

Eavesdropping 

Entrapment 

Identification 

Indictment  and  information 

Law  enforcement 

Lie  detectors  and  detection 

Pardon 

Parole 

Police 

Prisons  and  prisoners 
Probation 

Rehabiliation  of  criminals 
Self-incrimination 


CIVIL  COURTS 


Actions  and  defenses 
Civil  law 
Civil  procedure 
Class  actions 
Federal  rules  of  civil 

procedure 
Parties  to  action 
Small  claims  courts 


CRIMINAL  COU^^TS 


Administration  of  criminal 

justice 
Bail 

Criminal  law 
Evidence 

Federal  rules  of  criminal 

procedure 
Grand  jury 
Juries 

Plea  bargaining 

Sentencing 
Speedy  trial 


i 

00 


850 


CRS-5 


LECAL  IIBSOUKCE  INDEX  (KZCKOFILH) 


the 


GENERAL 


CRIMINAL  INVESTICATION 


Appellate  courts 

Appellate  procedure 

Correctiontl  law 

County  court! 

Cocrc  adaintttratton 

Court  connettlon  and  delay 

Courta 

Criaaa  and  crininala 
Crininal  juaticei 

Adminiatration  of 
Judf ea 

Jud(emade  law 

Judicial  power 
Judicial  proceat 
Judicial  review 
Juritdiction 

Juatice,  Adsiiniatration  of 
Juvenile  courta 
Juvenile  juiticti 

AdAi{)ictration  of 
Law  onforcenent 
farole  probation 
friton  adainiatration 
Rehabilitation  of  crininala 
Unifona  state  laws 


CIVIL  COURTS 


Crine  and  criminals-- 
Identification 

Crininal  invest igst ion 

Electronics  in  crininal 
invc«ti(ation 

Forensic  ballistics 

Informers 

Legal  documents- 
Identification 

Lie  detectors  and  detectio 

Police  patrol 

folice  questioning 

Private  prosecutors 

Probation 

Prosecution 

Searches  and  seizu?es 


Actions  and  defenses 
Civil  law 
Civil  Isw  systems 
Civil  procedure 
Class  actions  (civil 

procedure) 
Intervention  (Civil 

procedure) 
Judgments 

Small  claims  courts 


CRIMINAL  COURTS 


Crininal  courts 
Criminsl  jurisdiction 
Crininsl  procedure 
Defense  (Criminal 

procedure) 
Evidence,  Criminal 
Judgmental  Criminal 
Jury 

Grand  jury 
Habeas  corpus 
Indeterminate  ceritence 
Instructions  to  juried 
Motions  (Law) 
Pleading  (Criminal 

procedure) 
Pleas  (criminal 

procedure) 
PreUfiiinary  examinations 

(Criminal  procedure) 
Sentences  (Criminal 

procedure) 
Speedy  trial 
Smamary  proceed inga 


1 

v> 


ERIC 


881 


CRS-6 


MAGAZINE  INDEX  (MICROFILM) 

Magazine  Index  provides  citations  froa  over  370  popular  magazinenf  focusing  on  coverage  of  current 
affaira,  and  general  interest  topics.    The  Index  is  divided  into  author  and  subject  sections. 


GENERAL  CRIMIMAL  INVESTIGATION  CIVIL  COURTS  CRIMINAL  COURTS 


Appellate  couirta 

Crime  and  criminals — 

Arbitration  and  award 

Bail 

Appellate  procedure 

Investigation 

Actions  and  defenses 

Criminal  courta 

Correctional  psychology 

Cricie  laboratoriea 

Civil  law 

Criminal  jurisdiction 

Corrections 

Criminal  investigation 

Civil  procedure 

Criminal  procedure 

Court  congestion  and  delay 

Criminal  liability 

Class  actions  (Civil 

Criminal  regiaters 

Courts 

Detectors 

procedure) 

Defense  (Criminal 

Crtne  And  criminals 

Sjivesdropping 

Small  claims  courts 

procedure) 

Crime  and  the  preas 

Electronics  in  criminal 

Evidence,  Criminal 

Crini  ;«1  just ice » 

investigation 

Extradition 

Administration  of 

Kypnotitm  and  crime 

Grand  jury 

Crinino logiats 

Informers 

Impr  isonment 

Discovery  (Law) 

Lie  detectors  and  detection 

Indeterminate  sentence 

Judges 

Parapsychology  and  criminal 

Instructions  to  juries 

Judicial  power 

investigation 

Jury 

Judicial  review 

Photography,  Legal 

Pleas  (Criminal 

Jurisdiction 

Police  charges 

procedure) 

Jurisprudence 

Police  questioning 

Preliminary  examinations 

Justice,  Adniniatration  of 

PrivaCe  prosecutors 

(Criminal  procedure) 

Juvenile  courts 

Psychology,  Forenaic 

Sentences  (Criminal 

Juvenile  juatice, 

Prosecution 

procedure) 

Administration  of 

Public  prosecutors 

Speedy  trial 

Pardon 

Venue 

Parole 

Prisons 

Probation 

Rehabilitation  of  crininals 

Sociological  Jurisprudence 

832 
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PUBLIC  AFFAIRS  INFORMATION  SERVICE  BULLETIN  (PAIS) 

PAIS  it  «  iubject  index  of  books,  panphlets,  govercuaent  publicitiont,  reporCi  of  public  and  private 
"to'i«  trticlei  relating  to  economic  and  social  conditions,  public  administration,  and 


Agenc 

other  top: 


GENERAL 


Circuit  courts 
Correction  (Penology) 
Courts 

Crime  and  criminals 
Crininsl  justice 
Criminal  resssrch 
Dus  process  of  law 
Judges 

Judge-made  law 
Judicial  power 
Judicial  review 
Jurisdiction 

Justice,  Administration  of 
Juvenile  courts 
Juvenile  delinquents 
Juvenile  Justice 
Legal  procedure 
Legislation — Uniformity 
Sociological  jurisprudence 
Trials 

United  States — Justice 
Department 

United  States  President- 
Relations  with  the 
judiciary 


CRIMINAL  INVESTIGATION 


CIVIL  COURTS 


Criminal  investigation 
Detectives 

Electronics  in  criminal 
investigation,  espionage, 
etc. 

Entrapment 

Evidence 

Informers  (Law) 

Law  enforcement 

Lie  detectors 

Prisoners 

Prisons 

Probation 

Searches  and  seizures 
Television  In  police  work 
Undercover  operations 


Civil  procedure 
Class  actions 


CRIMINAL  COURTS 


Criminal  justice 

Criminsl  law 

Criminal  proccdl^rc 

Defence  (Criminal  procedure) 

Extradition 

Grand  jury 

Habeas  corpus 

Juries 

Pleas  (Criminal  procedure) 

Recidivists 

Sentences  (Law) 
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READERS'  GUIDE  TO  PERIODICAL  LITERATURE 

The  Reader *•  Guide  it  tn  iuthor/iubject  index  to  periodicaU  of  }:ener«l  interest  published  in  the  U.S. 


GENERAL 


CRIMINAL  INVESTIGATION 


CIVIL  COURTS 


CRIMINAL  COURTS 


Courts 

Judj^nents 

Judges 

Judicisl  pover 
Judicial  review 
Justice*  Administrst ion  of 
Juvenile  courts 
Juvenile  delinquents  snd 

delinquency 
Juvenile  justice* 

Administstion  of 
Lsvyers 

Legsl  procedure 
Legislstion 
Process  (Lsw) 
Trisls 

United  Ststes'-Justice* 

Depsrtment  of 
United  Ststes->-Supreme 

Court 


Confession  (Lsw) 

Criae  snd  crininsls 

Crime  snd  the  press 

Criminal  invest igst ion 

Criainsl  psychology 

Detect  ives 

Fingerprints 

Forensic  aicrosnslysis 

Hypnotism*"'Police  use 

Infomers 

Lsw  enforcement 

Lie  detectors  snd 

detection 
Psrdon 
Psrole 

Police  questioning 
Police*  Surveillsnce 

operations 
Prisons 

Prison  adainistrstion 
Public  prosecutors 
Searches  and  seizures 
Special  prosecutors 


Smsll  clsins  courts 


Bsil 

Cridinsl  lsw 
Criioinsl  justice, 

Administrstion  of 
Grsnd  jury 
Jury 

Pleas  (Le(i;al  procedure) 
Punishment 


to 
to 
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SOCIAL  SCIENCES  INDEX 


GENERAL 


CRIMINAL  INVESTIGATION 


AUsrnitive  dispute 

rtfoludon  prosraas 
AppelUte  court* 
App«lUte  procedure 
Correctional  Uw 
Corrections  research 
Courts 

Criae  snd  criainsls 
Criaintl  jurisdiction 
Criainal  justics. 

Adainittrstion  of 
Criaintl  psychology 
Criainsl  ststistics 
Criainology 
Judgments 
Judgss 

Judicisl  power 
Judicisl  review 
Justice,  Adainistrttion  of 
Juvenile  court  procedurs 
Juvenile  delinquency 
Juvenile  justice, 

Adainistrstion  of 
fsrole 
Police 
Prisons 
Probst  ion 

Unifora  crine  reports 


Arrest 

Criae  snd  crininsls — 

Identificstion 
Criae  Isborstories 
Criainsl  investigstion 
Esvesdropping 
Evidence,  Criainsl 
Fingerprints 
Indictaents 

Photogrsphy  in  criainsl 

investigstion 
Police-- Intelligence  units 
Pol  ice— Surve  i  llsnce 

operstions 
Police  questioning 
Public  prosecutors 
Prosecution 
Searches  snd  seisures 
Telephone  in  criainsl 

investigstion 
Typewriting— Identificstion 
Writing— Identificstion 


Actions  And  defenses 
Civil  procedure 
Video  tspes  in  civil 
procedure 


Admissibility  of  evidence 
Criainsl  Isw 
Criainsl  procedure 
Defense  (Criainsl 

procedure) 
Federsl  rules  of  civil 

procedure 
Indeterainste  sentences 
Jury 

Ms nd story  sentences 
Recidivists 
Sentences  (Criainsl 
procedure) 


CO 
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ONLINE  BIBLIOOK/?H[C  DATA  BASES 


Online  bibliographic  data  baaea  enable  the  researcher  to  locate  citations  to  journal  «rticlea  and  other 
■ateriala  quickly  by  uaing  a  conputer  terminal  to  aearch  a  oachine-readable  file.    Online  data  baaea  allow  the 
reaearcher  to  coabine  aearch  tenia  in  waya  that  are  iapotaible  in  a  printed  index  or  library  catalog  and  to 
aiaultaneoualy  aearch  material  that  would  be  contained  in  printed  index  volumes  covarinf  ievnral  yeara.    Data  ba«ea 
with  text  taarchinic  capabilities  allow  the  researcher  to  use  search  teraa  in  Addition  to  the  controlled  aearchlnt 
vocabulary. 

PUBLIC  AFPAIXS  INPORHATION  SERVICE  (PAIS),  KAHAZINE  INDEX,  and  LEHAL  RESOUXCE  INDEX  are  available  online 
aa  part  of  the  Lockheed  data  base  system.    Brief  descriptions  of  the  contents  of  these  data  base  filas  appear 

in  the  section  on  printed  indexes. 

NATIONAL  CRIMINAL  JUSTICE  REFERENCE  SERVICE  (NCJRS)  data  baae  reprcaenta  the  documant  collection  of 
NCJR5,  an  international  information  clearinthouse  which  ia  aponsored  by  the  Natonal  Inatitute  of  Justica  undar 
the  Justice  System  Itprovement  Act  of  1979.    The  datA  baae  conaiata  of  information  about  criminal  Juatice* 
juvenilft  justice*  ancr  law  enforcement  and  includea  booka,  diaaertAtions,  theoretical  and  empirical  atudiea, 
handbooka,  journal  articles  and  audiovisual  materiala.    Indexint  for  the  collection  ia  baaed  on  aubject  terma 
from  the  National  Criminal  Justice  Theaaurua.    Thia  file  ia  available  onlina  as  pare  of  the  Lockheed  data 
baae  system. 
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AMrican  S«r  Attociation 

journal 
AMrican  journal  of 

corrcctiona 
AMrican  lawytr 
CriM  and  ddinquanCy 
CriM  and  Juttict 
CriM  and  aocial  Juitice 
Criainal  juttict  and 

behavior 
Crininal  Juttict  rtview 
Crininal  law  bullttin 
Crininology 
Ptdtral  probation 
Itautt  in  crininology 
Journal  of  crininal  law« 
crininology  and  ^>lice 
tcitnct 
Journal  of  rtitarch  in 
crint  tnd  delinquency 
Judicaturt 

Juttict  iytte«  journal 
Juvenile  and  faaily 

court  Journal 
Juvenile  Juttict 
Law  and  contenporary 

problta* 
Law  and  ptychology  review 
Law  and  tociety  review 
Legal  tinee 
•••►ional  law  Journal 

Journal 
Probation  Journal 
State  court  Journal 
Trial  


AM'Jrican  Journal  of 

police 
FBI  law  enforcement  . 

bulletin 
Journal  of  criM  and 

Juttict 
Journal  of  polict  tcience 

and  adainiatration 
Law  and  order 
Police  and  tecurity 

bulletin 
Police  chief 
Police  law  quarterly 
Police  nagatine 


Averican  journal  of 
trial  advocacy 

Litigation 

Litigation  newt 

Rtview  of  litgation 

Trial  lavyert 
quarterly 
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AMerican  crininal  Uw 

review 
Anerican  Journal  of 

criainal  law 
Criainal  Juttice  Journal 
Criainal  Juttice  newi 
Criainal  Juttice  quarterly 
Criainal  jutt/.ce  review 
Criainal  Uw  bulletin 
Criainal  lav  review 
Criainal  law  quarterly 
Journal  of  criainal 

juttice 
National  journal  of 

criai's^:  defenie 
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LEClSLATlVe  INFORMATION 

Contrettion«l  «ctivitict  on  Che  debaCt  tMuti  ««y  be  «onitorcd  by  leirchins  the  follovtns  printed 
public«tionf : 

CONCRESSIOHAL  RECOlU) 

The  Contreaaional  Record  provide!  «n  edited  trinicript  of  the  activitici  on  the  floor  of  the  Houae  «ad 
the  Senitc.    It  if  publifhed  etch  d«y  Conxreii  if  in  leicion.    Subject  <nd  nue  indexei  «re  published  biweekly 
<nd  cuMuUted  «nnu<lly. 


GENERAL  _ 


CRIMINAL  INVESTIGATION 


CIVIL  COURTS 


CRIMINAL  COURTS 


Courtf 

Cri*e  <nd  criainiU 
Supreme  Court  


Criae  «nd  cri«inelf 
L«v  snforcesenC  offieeri 


Court! 

Cri«e  end  criHin«la 


CONGRESSIONAL  QUARTERLY  WEEKLY  REPORT 

Conirettional  Quarterly  Wttkly  Report  provide!  current  information  on  eonsrescional  ictiviciee,  the 
prosresf  of  »Jor  billip  and  bicksround  infonietion  on  «ajor  policy  iisues.    I«portant  recent  •rticlee  are 
indexed  on  the  back  cover  of  each  ittue.    Consult  thii  index  under  the  heading  "taw  enforce«ent/Judiciary." 
A  quarterly  and  an  annual  index  are  alio  iifued.    Consrcaiional  Quarterly  alio  publiihea  an  annual  publication 
wtiich  cumlaCea  «aterial  appearing  in  the  weekly  reporta  during  a  year.    Thii  publication  ia  entitled  0^ 
Al«anaci 


 GENERAL  CRIMINAL  INVESTIGATION  CIVIL  COURTS  CRIMINAL  COURTS  

Court!  CriM  and  criminal  Juatice  Uw  and  Juitice  Crlse  and  crl«inal  Juitice 

Court!  of  appeala,  U.S. 

Dictrict  courti,  U.S. 

Judiciary 

Juitice  Departaent 

law  and  juatice 

Law  profeifion  and  law 

practice 
Supreme  Court 

Trial  procedure  
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NATIONAL  JOURHAL 


LECISUTIVe  IWrOKHATlOK-'lILLS  ANfl  .ronTimn^g 


PRIMTCft  INDEXES 

COHCXESSIONAL  IKOEX 


CO 


CENEXAL 

CXIKIKAL  IKVESTICATIOM 

CIVIL  COURTS 

CRIMINAL  COURTS 

Corrections  and  correctional 

ficiliciei 
Courts,  judtti  and  lawyeri 

CriMti  and  criM 
prevention 

Civil  action!  and 
procedures 

CriHinal  actions  aad 
procedures 

NAJO*  UCISUIIOK  or  THg  CONGRESS  (KW) 


....h...<I  (ro.  th.  c""^«  fJinHSJ  MH.f  uVj"r  ""r"  ■"•"'"«  tX't  Th.  HtC  b. 


the 
purchased 
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DIGEST  or  PUILIC  CENEIUL  I  ILLS  AND  RESOU^IONS 


The  Ditett  luMiartztf  the  eifintial  feeturei  of  public  billi  end  reiolutioni  *n6  channel  Mde  in  thea 
during  the  legielative  proceee.    The  Diteet  ii  compiled  by  the  Consreiiional  Reiearch  Service  «nd  publiihed 
during  each  leiiion  of  Congreii  in  two  ciwulative  iiiuei  and  a  final  iiiue  at  the  concluiion  of  the  feffis/«i< 
The  Diieet  ii  evailable  for  lale  by  the  Covertnent  Printing  Office.    The  Dit<et  hai  iponeor/coiponior, 
identical  billi»  ihort  title»  and  iubjject  indexee. 


 CEHEm  CRIHIHAL  IKVESTlCAtlOK  ClVlL  COURTS  CRIMINAL  COURTS   ^ 

Correct loni  and  correctional      CriMi  and  criice  prevention     Courti  and  civil  procedure      Criainal  procedure  end  CO 

inititutiona  Law  enforceaent  and  police  eentencing 

Court*  and  civil  procedure 
Crinei  end  criae  prevention 
Department  of  Juittce 
Lawyere  and  legal  eervicee 


There  are  iubdiviiione  within  each  of  the  broad  iubject  areae. 


CONGRESSIOHAL  RECORD 


lilli  end  reiolutioni  ere  often  printed  in  the  Copgreeiior.el  Record^  along  with  explanatory  aeterielif  ai 
they  are  introduced.  A  fuller  explanation  of  thii  tool  appeare  tt  the  beginning  of  the  eectJion  on  Legielative 
Information. 
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LECISUTIVE  IHFORMATION»~CO»CRgSSIOHAL  FUlLICATIOHS 
 ^^'P"*       rtcincly  iMutd  hearing!  and  coMittea  prints  .hould  be  rtqueated  dlrectlv  fr^-  ch.  i...i{n. 

rXINTeO  INDEXES 

CIS  INDEX  (Index  to  the  Publicitiona  of  the  United  statta  Congreaa) 


CIS  aUo  p^bllahea  a  Utialative  Hiatory  Servtca  and  the  U.S.  Con.reaaional  Co-itf  Frinta  mdax  throufcS 


ERIC 


CEWEKAL 


CRIMIHAt  IKVESTICATIOH 


CIVIL  COURTS 


Adnlniatracion  of  Juatlca 
Adainiatrativt  office  of 

tht  U.S.  Courta 
Court  congtacion  and  delay 
Court  rtorganixacion 
Court a 

CriM  and  crlainala 
Dtparcaent  of  Juacict 
Federal  circuit  courta 
Federal  diatrict  courta 
Juiigca 

Judicial  Conftrtnce  of 

tht  U.S.  Courta 
Judicial  powtra 
Judicial  rafom 
Juriadiocion 
Law  tnforceaent 
Parola  and  probation 
Triala 

Sptedy  trial 

Sup  re—  Court  


Folica 

Starchta  and  stizurta 


Civil  procedure 
Judgatnta,  Civil 
procedura 
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CRIMINAL  COURTS 


Arreat 
Bail 

Cri«inAl  procedure 
Evidence 
Habaaa  corpua 
Jurita 

Plea  bargaining 
Pretrial  divtraion 
frograaa 

Sentencea,  criminal 
procedure 


CO 
CD 
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MONTHLY  CATALOG  OF  UMITEO  STATES  COVERNMEHT  PUBLICATIONS 

The  Konthly  C«t«loK  lltti  <Jocii««nti  iffued  by  «11  br«oche»  of  cht  Federcl  Covern»tnt,  Includlnj  Consr«fs. 
The  t^nthly  Cat«lot  iliSexti  «nd  «bfCr«cCf  conf rei f ion<l  pubUcuclonf  In  Itsi  detail  ch<n  Che  CIS  Index. 
Appropn«ce  «e<rch  centt  <re  lliced  in  che  leccion  of  chit  (uide  on  Coverna«nc  Public<cloni, 


ONLINE  BIILIOCRAPHIG  DATA  BASES 
CIS  INDEX 

The  CIS  Index  It  «v<ll«ble  in  che  Lockheed  «nd  SDC  d«c«  b«te  lysCent. 


KEVSPAPEK  ARTICLES 

PXIKTED  INDEXES 

»2W  YORK  TIKES  INDEX 

The  New  York  Tiftet  Index  providei  exceniive  «b«cr<cct  for  «rciclef  tppearinj  in  che  New  York  Ti«e». 


GEMEm 


CRIMINAL  INVESTIGATION 


CIVIL  COURTS 


CRIMINAL  COURTS 


CourCf 

CriMf  «nd  cri«in<l« 

Criainolos/ 

Jud^At 

Les«l  proftition 
Prlioni 

Supc  Cc  (U.S.) 


Arretc  wichouc  w<rr«nc 
Lit  dececcort 
Police 

Stirch  <nd  teizure 
Vir«c«ppifl{( 


Courci 

CriMe  «nd  crt«in«lt 

Supc  Cc  (U.S.) 
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leiL  i  HOWeiL  NSWSMfER  1K0£XES 

Denv.^Po!?"Hnu!!Mn'po!!^7'''^'  .ppe.nnt  m  the  Chic.,o  Tribune.  Cttictgo  Sun-Ti^ei. 


CEKEKAL 


Court*  of  l«w 

Crist 

Criainjil* 

Due  proctf*  of  Uw 
Judfta 

JufCice  (AdainitCrACion  of) 
Juvenile  delinqutncy 
L«w  tnforceaent 


CRIMINAL  IWygSTICATlOW 


CIVIL  COURTS 


CRIMINAL  COURTS 


CriM 

Criainalt 

L«w  enforcement 

Police 


Court*  of  law 


Crisinil  Uw 
Grand  jury 
Jurie* 


OKLINe  IIILIOCRAPHIC  DATA  lASES 
NATIONAL  NEVSPAPER  INDEX 

t^^Vi^/A^Ttl  produced  by  Infomation  Acce*.  Corporation,  ia  available  online  a*  part  of  the 

iSJiltUn  S*  ^nJiV^-        ;     5"r'**V  '"«t^Pne  to  back-pate  indexing  on  current  affaira  top'ca  Jf  the 
Chriatian  Science  Monitor,  New  York  Tim^M  and  Wall  Street  Jo>irnal.    Searching  ^y  be  perfor.ed  either  u.in* 
LLT'  includ.*  any  ajai^ned  ten.,  or  caan^ful  individual  Cordi..  or'the  a^dittoSlrind«e* 

which  providt  acce*.  to  *uch  infor-ation  aa  journal  name.  date,  edition  and  other  bibliographic  iJIforilltlon! 

HEX  IS 

Tht  NEXIS  library  provide,  acca**  to  wire  *ervice  articlaa  froa  the  Asaociated  Pre...  United  Pre** 
!;;r;!^;!^!!?^.!!!:!!;'JL.!!;!^!>'./-P?  ^!-'  ^«'>-^»>^<-»  Journal  Irticlei.  T"'jo:JS:u'[:::xed 
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MEWSSEAXCH 

Mtwttttrch  £•  thi  daily  upditt  of  Mati«in«  Indtx,  Nttiontl  WewptMr  Index,  ind  Uytl  Keeourca  Index  in 
the  Lockheed  dete  ban  tytttm.    It  providet  fronfpigi  to  kack-p«ge  indixlng  of  the  Chrntun  Science  Monitor, 
Will  Street  Journal,  and  Nev  York  Ti— a,  aa  well  aa  popular  aagatinaa,  law  3oufn«l«i        legal  newapapara. 


GOVEIWHEHT  PUILICATIOHS 

PXINTED  INDEXES 

For  information  on  idantifying  partinant  congraaaional  hearingat  comittea  printa,  reporta  and  docuaentap 
aa«  the  Congraaaional  fublicationa  aactlon  of  thla  reaaarch  guldi. 


MOKTHLY  CATAUX;  Of  UKITED  STATES  COVEMOUKr  milCATIONS 

The  Monthly  Catalog  Hata  docuaenta  laaued  by  all  branchea  of  the  Federal  Coverment.  It  providaa 
citationa  to  reporta.  atudiaa,  fact  ahaata,  mapa.  handbooka.  conference  proccadinga,  and  congraaaional 
publicationa;  it  haa  Monthly,  aeviannual,  and  annual  Indexaa  by  author,  title,  aubject.  key  worda,  and 
aariaa/raport  title.    The  Monthly  Catalog  ia  alao  avalUble  online  through  the  Lockheed  Dialog  ayaten. 


CEMIKAL 


CKIMIMAL  mVESTICATlOH 


CIVIL  COURTS 


CKIMIHAL  COUKTS 


Court  adniniatratlon 
Court  congaation  and  delay 
Court  rulaa 
Courta 

Crine  and  crinlnala 
Crialnal  behavior. 

Prediction  of 
Crinlnal  juatice. 

Adalniatration  of 
Crinlnat  atetiatica 
Judgea 

Juatice.  Adainiatration  of 
Juvenile  correction 
Juvenile  courta 
Juvenile  delinquency 
Juvenile  juatice. 

Adalnlatretion  of 
Law 

Law  reporting  


Crininel  inveatlgatlon 
Crininal  liability 
Law  enforcewint 
Police 


Civil  procedure 


Crlainel  courta 
Crlainel  law 
Crlalnal  procedure 
Jurv 

Jury  aelectlon 
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WEEKtY  COHPIUTlOH  Of  PRC«lDC»TlAL  DOCUMCKTS 


The  Wtckly  Compilation  of  f neidential  Pocoaint»  contiini  itate»ent»,  ■eaiiitoi,  and  other  preiidential 
■ateriaU  rtle«iad  by  the  White  Houit  during  the  precedin<  week.    Thi  Weekly  Co«pilation  haa  weekly,  quarterly, 
and  annual  mdexen.    K«y  atarch  taraa  for  thi  a  topic  art  UW  ENrORCEMENT  AND  CRlKS  and  JUSTICE.  DEMRTMENT  Of. 


INDEX  TO  U.S.  COVERHKENT  PERIODICAL! 

^''^  index  to  U.I.  Covartwent  Periodicala  providea  a  cu«ulativt  index  to  the  articlaa  of  reiearch  value 
m  the  periodicala  produced  by  More  than  ona  hundred  ■jteneiei  of  the  U.S.  Covcrwient. 


■ —   <o 

 GENERAL  CRlHlHAL  IWVESTICATIOH  CIVIL  COURTS  CRIMINAL  COURTS   J§ 

Constitutional  law  Crininal  invtit ijiation  Courti  Courti 

Courta  of  -PP^jU  Juatice.  Ad.iniatration  of 

Crine  and  crisinala 

Crininology 

Judfet 

Judicial  rtview 
Juriadiction  (Law) 
Juitiet.  Adainiatration  of 
Juitict,  Dtpartiitnt  of 
Juvtnilt  delinqutncy 
Law 

Law  anforcenent 
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CRS-20 


OWAHIZATIOHS 


Tha  following  ii  «  iMplinje  of  tho*t  organisations  which  m*y  be  poasible  aourcea  of  inforaaCion  on 
Judicial  rcfoni  «nd  related  issues.    They  vert  selected  fro«  the  Encyclopedia  of  Associations  snd  the  Washington 
Infonstion  Directory,  1982-1983.    The  dascriptions  of  the  groups'  activities  vere  also  taken  froM  these  sources. 
Additional  organizations  nay  be  located  in  these  sources  by  using  such  search  tens  «s  Legsl,  Judges,  Judicial, 
Criainal,  and  folice. 

In  addition  to  tha  organisations  listed  balow,  resoarchara  ««y  also  contact  the  National  Referral  Center 
to  obtain  descriptions  of  organisations  qualified  and  willing  to  answer  quastions  or  provide  mforaation  on  social 
•ciance  snd  scienca  topics. 

National  Rafarral  Center 
Library  of  Congress 
Washington,  DC  20540 
(202)  287-5670 


Organisation 

Adamistrative  office  of  the  U.S.  Courts 
til  Varmont  Ave.,  NU 
Washington,  DC  20544 
(202)  633-60J7 

Alliance  for  Justice 
600  New  Jersay  Ave.,  NW 
Washington,  DC  20001 
(202)  624-8390 

Aaerican  kar  Association 
1155  e.  60th  St. 
Chicago,  XL  60637 
(312)  947-4000 

Aaerican  Bar  Foundation 
1155  E.  60th  St. 
Chicago,  IL  60637 
(312)  667-4700 


Description 

"Suparvisas  all  adainistrative  aattera  of  the  United  States  court  Systen 
(except  the  Supreae  Court)." 


'Nonprofit  orgsnitation  that  assists  public  interest  law  firas  with 
funding  problems,  especially  with  attorneya'  fee  awards.    Wbrks  to 
incressa  citisan  participation  in  the  Judicial  and  adnintstrative 
processes." 

Professional  aeabership  organisation  for  attorneys  which  oversets  the 
Code  of  Professional  Responsibility  and  is  actively  involved  in  efforts 
to  iaprovt  court  procedure. 


Ains  "to  study,  improve,  and  facilitate  the  adainistration  of  justice; 
promote  the  study  of  law  and  legal  research;  .  .  <  and  iaprove  legal 
education." 
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Orianif  tion 


Aatrican  Civil  Libsrtits  Union 

132  W.  43rJ  St. 

Hew  York,  NY  10036 

(212)  944-9100 

Aatricfn  Cnttrprite  tnctttutt  for 

Fubltc  Policy  Xatttrch 
1130  17th  St.,  NV 
Withinfton,  DC  20036 
(202)  862-SIOO 

Aatricfn  Judtts  Asfocittion 
P.O.  lox  1399 
113  Chestnut  st. 
Holyoke,  HA  01040 
(413)  534-1506 

AjMrictn  Judkc«turt  Socitty 
200  W.  Honro«  It.,  Suitt  1606 
Chictto,  IL  (0606 
(312)  558-6900 

ABtric«n  Jutttct  Institute 
1007  Seventh  St. 
Sacruento,  CA  95114 
(916)  444-3094 

Aaericen  L«w  Institute 
4025  Chestnut  St. 
Philadelphie,  PA  19104 
(215)  243-1600 

Aaericin  Socitty  of  Criainolofy 
1314  Xinneir  Kd. 
Colusbus,  OH  43212 
(614)  422-9207 
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Dsacription 

'«J"?hr^oil;;w"f-"  S'."?  ^"        '>«cl«"tion  of  lnd.pend.nce 

lad  th.  Constitution,"  includinf  fre.do*  of  speech,  due  procesi  of  lew. 
triil  equelity  before  the  lev.  end  so  forth. 

Publicetiont:  First  Principle*,  iwnthly;  civil  Liberties,  bimonthly 

Ai«s  ere  "to  essist  policy  .ekers,  scholers.  businessmen,  ths  presi.  end 

the^public  by  providing  objective  enelyses  of  netion.l  end  internetionel 


cllnl  "°  «d«inistrition  of  Justice  it  ell  levels  of  the 


Fosters  «n  interest  on  the  effective  edainietration  of  justice. 
Conducts  reteerch;  offers  e  consultetion  service;  spon«ore  end 
orSMiRfii  cicixens'  conferences  on  judicial  iaproveiient." 
Serial  publication:  Judicature 

Ai«s  "to  help  institutions  and  individual*  becoM  More  willint  and  able 
Jroblew!"  dtlinquency  and  related  aocial 


I'Sr^!^"        '=»*"f"«i«n  "d  li-plification  of  the  law  and  ite  better 
adaptation  to  social  needs  by  continuint  «ork  on  the  Kesteteasnt  of  the 
Lew,  BOdel  and  unifora  codes  end  aodel  statutes." 


'I*/  '°  '^•''•'oP  criainoloty  mm  a  science  and  ecadeaic  discipline;  to 
aid  in  the  construction  of  criainoloficel  curricula  in  accredited 
univeraities:  to  uptrade  ths  practitioner  in  cri«inolo|icel  fields 
(police,  prisons,  probetion,  perole,  delinquency  workers)." 
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Orf  nintion 

Attociition  for  Correctionil  Ke«e«rch 

•nd  Inforaation  M«nase«ent 
c/o  Dr.  ThoMt  A.  Johnaon 
Dept.  of  Crlalnal  Juactce 
106  Van  Doran  Hall 
Waahtniton  Ittta  Unlvtraity 
PulUian,  WA  99164 
(509)  335-3539 

Irooklnga  Inatitution 
1775  Maaaachuaatta  Ave.,  NW 
Waahingtotii  DC  20036 
(202)  797-6000 

Center  for  Studita  in  Criainal  Juatice 
UnivaraUy  of  ChicafO  Law  School 
1111  E.  60th  It. 
Chicago,  II  60637 
(312)  753-2438 

Center  for  Itudica  in  Crivinology  and 

Criainal  Law 
3718  Locuat  St.,  $m.  203 
Philadelphia,  PA  19174 
(215)  243-7411 

CitCsena  L^gal  Protection  League 
P.O.  fox  2115 
Sanford,  PL  32771 
(305)  322-7011 

CoMiittee  to  Defend  the  Pirat  AaendMent 
Keaearch  Inatitute 


Daacription 

Aiaa  "to  provide  end  iaprova  knowledge,  experience,  and  leadcrahip  in 
the  field  of  correctional  raaearch  and  atetiatics  in  priaona,  jaila  and 
juvenile  detention  centera.    Applica  reaearch  data  in  tha  prevention, 
control  and  trcatnent  of  criae  and  delinquency." 


"KonprofiC  reaearch  and  educational  organization  which  exaainaa  iaauea 
and  trenda  in  public  policy." 


Aiaa  are  "to  conduct  reaearch  in  current  probleaa  in  the  adainia- 

tration  of  juatice;  to  train  law  atudenta  in  aocial  acience  reaearch  ^ 

techniquea;  end  to  offer  viaicing  fallowahipa  to  diatinguiahad  legal  |0 

acholera."  O 


"Conducta  reaearch  on  criiae,  delinquency,  police  judiciel  ayateaa, 
priaona,  aocial  control  ind  aocial  deviance." 


"Objectivea  ara  to  acquaint  Aaericana  with  their  right  to  uaa  ell  courta 
in  peraon  without  hiring  a  lawyer  end  to  provide  baaic  training  in 
general  court  procedurea,  preparationa  for  auita,  anawtra  to  auita  and 
aotiona." 

Educational  ind  research  organization.    Sponaorr  confarencea  and 
debatea  on  tha  axerciae  and  encroachaent  of  Pirat  Aatndaent  right*. 


727  8th  St.,  SB 
Uaahington,  DC  20003 
(202)  S44-3332 


Ornnitttion 


Cowiittte  for  Unifont  Criw  Kecords 
c/o  lQtern«tional  Actoci«tion  of 

Police  Chiefs 
13  Pirstfitld  Kotd 
Ctithsrsburgp  MD  20178 
(301)  ni-K)922 

Criainal  Juitict  Archive  «nd  Infonwtion 

Network 
P.O.  fox  1240 
Ann  Arbor,  HI  48106 
(313)  764-519> 

Criainal  Justice  Statistics  Association 
444  N.  Capitol  St.,  KW,  Suite  305 
Washington,  DC  20001 
(202)  347-4601 

Equal  Justice  Foundation 

1346  Connecticut  Ave.,  NW,  Suite  525 

Washington,  DC  20036 

(202)  452-1267 

Friends  of  the  Til 
1135  K  St.,  NV,  Suite  600 
Washington,  DC 
(202)  715-3130 

HALT  "  An  Orgsnixation  of  Aaericans 

for  Legal  Refora 
201  Massachusetts  Ave.,  NE,  Suite  319 
Washington,  DC  20002 
(202)  546-4251 

Heritage  Foundation 
513  C  St.,  KE 
Washington,  DC  20002 
(202)  546-4440 


CRS-23 


Description 

"Evaluates  methods  used  by  police  agencies  in  oatntaining  records 
and  making  reports  relative  to  law  enforcement."    Kecomends  unifor. 
criae  reporting  procedures. 


Provides  acces*  to  U.S.  Bureau  of  Justice  Statistics  data  topic*  and 
other  criainal  Justice  statistical  information. 


3eeks  to  further  the  collection,  anal/jis,  disseaination  «nd  use  of 
data  concerning  crUe  and  criainal  justice  at  th^  federal  and  stete 
levels;  to  assist  in  the  identification  and  transfer  of  techniques 
for  analyzing  criainal  justice  data." 

Aias  *re  "to  study  and  proaote  ways  to  aake  the  judicial  aysica  .ore 
eccesaible,  so  that  citizens  aay  enjoy  representation  in  the  courts, 
goycirnaental  agencies,  the  legislsture  and  other  areas  where  public 
policy  li  Mde."  *^ 

"Conduct,  educational  and  research  prograas  and  disseainates  knowledge 
about  the  F.I.I,  and  all  other  law  enforceaent  organizations  in  the 


Aias  to  educate  the  public  about  law,  legal  procedures  «nd  legal 
services;  .  .  to  .iaplify  the  language  of  the  law;  .  .  .  *nd  to 
improve  the  quality  »nd  reduce  the  cost  of  available  legal  aervices." 


"Conservative  public  policy  research  organization." 
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Orfnintion 


Xnttxtutt  for  Court  Htntj^eaenC 
1624  Market  St.,  Suite  210 
D«nvtr,  CO  80202 
(303)  534-3063 

Institute  of  Judicial  Ad«ini«tration 
One  Wathington  Square 
New  York,  ICY  10012 

(212)  591-7721 

Xnteraational  Attociation  of  Chiefs 

of  Folict 
13  riretfield  Road 
Ccithertburg,  MD  20879 
(301)  948-0J22 

Judicial  Conference  of  the  United  States 
811  Vcnwnt  Ave.,  Wt 
Wathington,  DC  20544 
(202)  633-«097 

National  American  Indian  Court 
Judjtet  Aeaociation 

1000  Connecticut  Ave,  NV,  no.  401 
Wathington,  DC     20036  * 
(202)  296-0685 

Nttiooal  Attociation  of  Juvenile 

Correctional  Agenciet 
36  Locktley  Ln. 
Springfield,  IL  62704 
(217)  7*7-0690 

National  Attociation  of  Wonen  Judget 
35tO  Wilthire  Blvd.,  U,  323 
Lot  Angelet,  CA  90010 

(213)  736-2411 


CR5-24 


Detcription 

"Proaotet  judicial,  procedural  and  adninittrative  iaprovenentt  In  the 
courtt." 


"Pro«ote«  judicial,  procedural  and  ad«iniatrative  ivproveaenta  in  the 
courts." 


Provide*  contultation  on  atpectt  of  police  activity. 
Publication*:  Police  Chief,  monthly;  Journal  of  Police  Science  an4 
Ad«inittration,  quarterly 


"Serves  st  the  policy  Mking  and  ]ioverninj(  body  for  the  adainittration 
of  the  Federal  Judicial  systen." 


"Seeks  to  i«prove  the  Aaerican  Indian  court  sy«t«ia  throughout  the  United 
States  by  furthering  knowledge  and  understanding  of  it  and  aaintaininj; 
its  integrity  in  providinjc  equal  protection  to  all  pereons." 
Publication:  Indian  Courts  Kevsletter,  quarterly 


"Disseai nates  ideas  on  the  function,  philosophy  and  goals  of  the 
Juvenile  correctional  field  with  eaphasia  on  institutional 
rehabilitative  progrsas." 


"Objectives  are:  to  promote  the  sdainistration  of  justice;  to  discuss 
and  formulate  solutions  to  legal,  educational,  social  and  ethical 
probleas  encountered  by  vo«en  Judges;  ...  and  to  discuss  other  issues 
particularly  affecting  wonen  judges." 
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Ort«nitition 


National  B«r  Attociation 

1773  T  St.,  NW 
W«thin|toni  DC  20009 
(202)  7>7-9002 

Nstional  C«nttr  for  Juvcnilt  Juttlee 
710  forb««  Avt. 
Pittiburi,  rA  15219 
(412)  227-6950 

National  C«nttr  for  State  Courtt 
300  Newport  Avt. 
Willitaaburi,  VA  23185 
(104)  253-2000 

National  Conference  of  Co««iaaioner« 

on  Unifom  State  Lawa 
645  N.  HichiM"  Ave.,  Suite  510 
Chicaio,  II  60611 
(312)  521-9710 

Natiooal  Council  on  Criae  and 

Delinquency 
Continenttl  flatt 
411  Hackenaack  Ave. 
Hackenaack,  NJ  07601 

(201)  481-0400 

Nationtl  Criaintl  Juatice  Aaaociation 
444  N.  Capitol  St.,  NW,  Suite  305 
Waahington,  DC  20001 

(202)  347-4900 

National  Diatrict  Attorneya  Aaaociation 
708  Pandltton  St. 
Alexandrie,  VA  22314 
(703)  549-9222 
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Deacription 

"Intereatf  ii-clude  Itfitl  education  and  laproveaent  of  the  judicial 
proceaa." 


Aiaa  "to  encourage  the  prof(reaaive  adainiatration  of  juvenile  iuatice 
and  all  ita  coaiponenta  by  reaearch  and  diaaeaination  of  pertinent  <fata. 


"Providea  aaaiatance  to  arate  and  local  trial  and  appellate  courta  in 
iaprovinx  their  acruccure  and  adainiatration^" 
Serial  publication:  State  Court  Journal 


Aiaa  "to  proaott  unifomity  in  atate  law  on  all  aubjacta  where 
uniforoity  ia  deened  deairable  and  practicable;  to  draft  unifora  and 
Modol  acta  on  aubjecta  auitable  for  interatatc  coapcct;  ,  .  .  and  to 
proaote  unifomity  of  judicial  deciaiona  throughout  the  U.S." 


Includea  "aocial  workera,  correction  apecialiata  and  othera 
intereated  in  coanunity  based  profraaa,  juvenile  and  family  courta, 
and  the  prevention,  control  and  treatment  of  criae  and  delinquency." 


"Providea  a  fomal  mechanian  for  the  developaent  and  expreaaion  of 
unified  atate  viewa  on  criainal  and  juvenile  juatice  iaauea." 


"Sponaora  conferencea  and  workahopa  on  criainal  juatice;  providea 
inforaation  on  criainal  juatice,  the  courta  and  diatrict  attorneya." 
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Organitition 


National  Judicial  Collei* 
Judicial  College  Buildini 
Univeraity  of  Nevada 
Reno,  NV  89557 
(702)  714-6747 

Kattonel  Lcfal  Center  for  the 

Public  Interest 
HOI  I7th  St.»  NU 
Washinjtton,  00  20036 
(202)  296-1613 

National  MoratoriuH  on  Prison 

Construction 
324  C  St..  SE 
Washington*  DC  20003 
(202)  347-3633 

SuprcM  Court  of  the  United  States 
Office  of  Public  Inforaation 
U.S.  Supreae  Court  Butlding 
Washington!  DC  20543 
(202)  252-3211 

U.S.  luresu  of  Justice  Statistics 
c/o  Nstional  Criminal  Justice 
Reference  Service 

Box  6000 

Rockville»  HD  20850 

U.S.  DepartMtnt  of  Justice 
Public  Affairs  Office 
Nam  Justice  Building 
Washington*  DC  20530 
(202)  633-2001 


ERIC 


CIlS-26 


Description 

"Provides  education  tni  training  for  the  nation's  judges." 


"Nonprofit  public  interest  law  center  and  mforvation  clearinghouse; 
does  not  litigate  casesi  Monitors  legislstion  on  the  judiciary  and 
Judicial  process;  sponsore  seainars." 


"Engages  in  public  education*  lobbying*  and  direct  action  to  stop 
construction  of  new  prisons  and  Jails;  Monitors  and  colUcts  data  on 
prison  construction  and  incarceration;  coordinates  efforts  in  the  U.S. 
to  reduce  use  of  incarceration  and  to  seek  systeaatic  alternatives  to 
iaprisoMtent." 

"Provides  copies  of  court  opinions,  inforaation  on  filing  nev  cases  and 
the  status  of  pending  cases*  an4  inforaation  on  adaisslons  to  the 
Supreae  Court  lar." 


Provides  Infonution  on  statistical  issues  relating  to  the  crlalnal 
justice  systea  and  provides  copies  of  publications. 


Answers  inquiries  froa  tht  public  about  Justice  Departaent  policies  and 
prograas. 
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OrginltiCion 


U.S.  Ffdtral  Buraau  of  Invesci](«tii 

Public  Infomtclon  Office 

J.  Ujitr  Hoover  Buildinjt 

9th  Sc.  and  Pcnnvylvsnia  Ave.,  KV 

Vtshlnjtcon,  DC  2053$ 

(202)  324-3691 

U.S.  Nscional  Intctcuce  of  Juaciet 
(33  Indiana  Ave.,  NW 
Vathlngcon,  DC  20531 
(202)  724-2942 


Vera  IntcicuCa  of  Jute  ice 
30  E.  39ch  Sc. 
Hew  York,  KY  10016 
(212)  906-6910 

Vashinscon  Usal  Foundadon 
1612  X  Sc.,  KW 
Vashlnscon,  DC  20006 
(202)  857-0240 


CRS-27 


Deacripcion 

Answers  Inqulrits  fron  che  public  on  Ftdtral  nureau  of  Invescis<cion 
policies  and  projtra«s. 


"Conduces  research  on  all  aspecca  of  crlainal  Justice,  includSoK  cxime 
prevencion,  cnforcesenC,  adjudicacion  and  corrcccions}  avaluacca  iO 
criainal  juscice  prosraiu;  develops  aodel  prosrasa  uiins  new  cechniquesj  CO 
■aincains  Nacional  Criainal  Juscice  Referee cc  Sarvlct  chcc  provides  ^ 
docunenc  infomacion  on  criainal  juscice  retcarch." 

"Conduce*  accion-resaarch  projsccs  in  crininil  juscica  rcfora  and  in  new 
approachea  Co  htlpins  people  previoualy  com  dercd  uienployable  co  nove 
inco  Che  regular  labor  narkec." 


"Nonprofit  public  inceresc  lew  or^anizac ion.    Inceresca  include 
conscicucional  lew,  eleccion  law,  ((overnaeac  ref^ulacion  and  fraedo* 
of  infomacion;  licijtaces  on  beh*lf  of  vicciaa  of  violenc  criMS  who 
Sue  cheir  eccackers." 
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STATISTICAL  SOUKCES 

AHUICAN  STATISTICS  INDEX  (ASl) 

The  AiKrican  St«titt>ct  Index  indcxti  and  deicribei  the  itatiitical  publication!  of  the  U.S.  CoveriMent, 
including  ^riodicalii  annuali  biecminl,  ie«iannual|  and  ipecial  puhlicationa.    The  Index  providea  aeeeia  to 
itatiitical  Mteriala  by  aubjecti  orsanization^  nanci  iiiuin^  aourcei  and  title.    The  Index  ii  publiahed 
Monthly  and  eunulattd  quarterly  and  annually. 

STATISTICAL  XCPEXeHCe  INDEX 

The  Statiitical  Keferanci  Indix  providaa  a  Kuide  and  index  to  aelected  atatiatical  reference  Material  froii 
fton-r«dcral  ioureea  on  a  wida  aptctrun  of  aubject  natter.    It  includta  the  publicationa  of  trade,  profeaaional, 
and  other  nonprofit  aaaociationa  and  inatitutiona.  buaineaa  organizational  eo««frcial  iHibliahera,  unlvaratty 
and  independent  rtatarch  centera,  and  atatt  KOvtrnMnt  aMne^ei*    The  Index  providea  aeeeaa  by  aub.laet, 
orxanixation,  nM*,  laauinK  aourca,  and  title.    The  Index  ia  publiahed  aonthly  and  euiiulated  annually. 


CENgitAL 


CKIMIWAL  INVeSTICATIQW 


CIVIL  COUKTS 


CRIMINAL  COURTS 


Adainiatration  of  juatict 
Aduiniatratlve  office  of  the 

U.S.  Courta 
Correctional  inatitutiona 
Court* 

Criae  4ind  eriiiinala 
Criae  index 
Cri««  inaurance 
Department  of  Juatiee 
Dut  proeeaa  of  Uw 
Federal  courta  of  appeala 
Federal  diatriet  courta 
Federal  Judicial  Center 
Judx«i 

Judicial  Conftrenca  of  U.Si 
Judicial  power 
Judicial  r«fonB 
Juvanile  courta 
Juvenile  delinquency 
Lawyer a 

Parole  and  probation 
Supreme  Court 
Tritla 

Witneaa  


Arreat 

Evidence 

Law  enforcewant 

Police 


Civil  procedure 
Claiaa 

Court  of  claiai 


Criainal  procedure 
Juriaa 

Pratrial  detention  and  releaae 
Sentcncea,  Criainal  procedure 


CXS-29 


PUBLIC  AFFAIRS  INFOXHATIOK  SSRVIC2  BULLCTIK  (PAIS) 

Hoft  of  tht  «c«rch  tenia  Included  in  PAIS  liit  citations  undar  th«  iubdiviiion»  "St«tittica." 
A  defCription  of  thif  tool  appeari  in  the  Journal  Artlclei  «ection  of  thia  tuide»  «nd  appropriate  tearch 
tenia  art  Hated. 


WREAU  OF  JUSTICE  STAT1STIC5 


The  Bureau  of  Juatice  Statiatica  of  the  U.S.  Dapartaent  of  Juatice  alao  providea  infoniation  on 
atatiatical  iaauea  relatinf  to  the  criainal  Juatice  ayatea.    Copiea  of  Bureau  of  Juatice  atatiatica  publi- 
caciona  are  available  fro«i: 

National  Criainal  Juatice  Reference  Service 
Box  6000 

RockvilUi  HO  20SS0 
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UNITED  STATES  GOVERNMENT  PRINTING  OFFICE 
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f/hat  Chang0»  Ar»  Ho9t  Heeded  in  the  Prooeduree  Ueed  in  the  United 
Statee  Juetioe  SyetemT 


American  Prisons  and  Jails,  Volume  4,  Supplemental  Report, 
Case  Studies  of  New  Legislation  Governin9  Sentencing  and 
Release.    1981.    290  p.  il. 

J  28.2:P  93/2/V.4       S/N  027-000-01088-1         $  8.00 

^Challenge  of  Crime  in  a  Free  Society,  A  Report.    The  report 
of  the  Preeident' 8  Conmieeion  on  Lau  Enforcement  and  Ad-- 
minietration  of  Juetioe,     1967,  reprinted  1976.    340  p.  il. 

Pr  3fi.8:L  41/C  86       S/N  040-000-00100-0  9.00 

_Crime»  Kidnapping,  and  Prison  Laws,  June  21,  1902- 
Oecember  28,  1980.    A  compilation  of  lawe  from  June  21,  1902 
through  December  28,  1980,     1981.     1134  p. 

Y  1.2:C  86/981  S/N  052-001-00177-0  13.00 

_Crime  Scene  Search  and  Physical  Evidence  Handbook.  De- 
scribee and  itluetratee  methode  for  identifying,  preeerv- 
ing,  and  proceeeing  criminal  evidence,     1973.     189  p.  il. 

J  1.8/3:C  26/2  S/N  027-000-00221-8  7.00 

^Criminal  Justice  Careers  Guidebook.    Hoet  of  thie  hook  ie 
conprieed  of  individual  criminal  juetice  career  deecrip~ 
tiotla;  each  of  theee  include  information  about  job  require- 
mente  and  employment  proepeote.     Alec  included  ie  a 
bibliography  and  a  Hot  cf  eoureee  to  contact  for  further 
information,     1982.     184  p.  il. 

L  37.8:J  98  S/N  029-014-00200-3  7.00 

_Oictionary  of  Criminal  Justice  Data  Terminology:  Terms 
and  Definitions  Proposed  for  Interstate  and  National 
Data  Collection  and  Exchange.    Containe  all  terminology 
relating  to  the  crime  and  criminal  juetice  proceee  and 
agency  etatietice,  including  epecial  ueagee  in  national 
level  etatietical  programe  and  terme  neeeeeary  for  under- 
etanding  the  principlee  and  operation  of  the  criminal 
justice  eyotem,     1981.    268  p. 

J  29.9:NCJ-46939         S/N  027-000-01160-8  8.00 

^Directory  of  Criminal  Justice  Information  Sources. 
Veooribee  the  eerviaee  of  149  criminal  juetice  agenciee, 
in^iluding  their  computerized  literature  eearck  eervicee, 
interlibrary  loan  pi.-ograme,  reference  eervicee,  and 
technical  aeeietanoe  to  criminal  juetice  profeeeicnale. 
Rev.  1981.    148  p. 

J  28.20:981  S/N  027-000-01152-7  6.00 
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 Directory  of  Law  Enforcenent  and  Criminal  Justice  Associa- 
tions and  Research  Centers.    1978.    46  p. 

C  13.10:480-20  S/N  003-003-01904-6         $  3.50 

 Effect  of  the  Police  on  Crime.    E$timat€9  the  effect  of 

police  practices  on  the  rate  of  robbery  in  35  targe  Ameri-- 
can  cities  and  describee  why  police  practices  vary  among 
cities,     1979.    27  p. 

J  26.14:P  75  S/N  027-000-00874-7  4.50 

Federal  Standards  for  Prisons  and  Jails,  December  16,  1980. 
1981.    66  p.  11. 

J  1.2:St  2/9  S/N  027-000-01083-1  4.75 

 Juvenile  Justice  and  Delinquency  Prevention:  Report  of 

the  Task  Force  on  Juvenile  Justice  and  Delinquency  Preven- 
tion.   This  book  presents  the  national  standards  for  juvenile 
Justice  and  delinquency  prevention  developed  by  the  29?$ 
Task  Force  on  Juvenile  Justice  and  Delinquency  Prevention, 
There  are  standards  for  preventing  delinquency,  providing 
health  and  education  services ,  the  roles  of  government, 
police,  and  the  community,  and  more,     1976.     822  p.  11. 

y  3.C  86:2  J  98  S/N  052-003-00223-0  15.00 

 LEAA  (Law  Enforcement  Assistance  Administration)  Police 

Equipment  Survey  of  1972»  Volume  1,  The  Need  for  Standards: 
Priorities  for  Police  Equipment.     1977.    171  p.  11. 

C  13.10:480-1  S/N  003-003-01722-1  6.50 

 Literature  Search:  Law  Enforcement  Faci 1 1 t1es--Pl anning  , 

Design,  Construction.    Summarizes  American  and  foreign 
publications  pertaining  to  the  planning ,  design,  and 
construction  of  law  enforcement  facilities,  including 
Jails,  courthouses,  police  headquarters,  and  city  halls, 
1975.     194  p.  11. 

C  13.46:859  S/N  003-003-01543-1  9.00 

 Police  Research  Catalog:  Police-Related  Research  Supported 

by  the  National  Institute  of  Justice*  1969-1981.  Contains 
annotated  citations  of  publications  relating  to  the  police 
research  at  National  Institute  of  Justice  (NIJ) ,  1982. 
249  p.  J  28.2:P  93/2/969-81 

S/N  027-000-01163-2  7.50 

 ^Proving  Federal  Crimes,  ig80.    This  publication  is  a  ready 

reference  manual  for  Federal  prosecutors  and  includes  legal 
summaries  of  caees  and  precedents  relating  to  the  acquisi- 
tion, use,  and  misuse  for  statutes  and  rules,  appellate 
and  civil  procedure,  criminal  procedure ,  and  Federal  rules 
of  evidence,     1980.    271  p.    Issued  in  plastic  three-ring 
binder  with  index  dividers.    Looseleaf  for  updating. 

J  1.8/2:P  94/4  S/N  027-000-00903-4  20.00 

  Supplement  1  to  the  above.    Contains  two  reserved  chapters. 

Joinder  and  Severance  and  Trial  by  Jury,  and  a  revised 
and  widely  expanded  index,     1981.    64  p.    Issued  in 
looseleaf  form. 

J  1.8/3:P  94/4/iPsert 

S/N  027-000-01090-3  5.50 

  Supplement  2  to  the  above.    Contains  revisions  of  various 

chapters  where  there  have  been  significant  decisions  by 
the  Supreme  Court  and  the  courts  of  appeal.     Also  in^ 
eludes  a  new  section  on  Speedy  Trials,     1981.     100  p. 
Issued  in  looseleaf  form. 

J  1.8/2:P  94/4/SUPP.2 

S/N  027-000-01151-9  6.00 
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 Removal  of  Juveniles  From  Adult  Jails  and  Lock-Ups:  A 

Review  of  State  Approaches  and  Policy  Implications.  Study 
of  gtvsral  states*  attsmpts  to  aohiavs  rsmoval  of  juveniles 
from  adult  jails  and  look-ups,     1981.     58  p.  11. 

J  26.2:J  98/11  S/H  027-000-01128-4         $  4.75 

Report  of  the  National  Advisory  Commission  on  Criminal 
Justice  Standards  and  Goals.    This  ssries  of  rsports  pre- 
sents the  Commission* s  rsoorm^ndations  oonosrning  standards 
and  goals  for  orime  reduction  and  prsvsntion  at  the  State 
and  local  levels. 

Corrections.     1973,  reprinted  1975.    636  p.  il. 

y  3.C  86:2  C  81  S/N  027-000-00175-1  13.00 

Courts.  Contains  proposals  for  rs forming  court  organi- 
zation, trial  proceedings,  and  the  practice  of  criminal 
lav.     1973,  reprinted  1979.    358  p.  11. 

y  3.C  86:2  C  83  S/N  027-000-00173-4  9.50 

National  Strategy  to  Reduce  Crime.    1973.    195  p.  11. 

y  3.C  86:2  C  86  S/N  027-000-00204-8  7.00 

Police.     1973,  reprinted  1975.    668  p.  11. 

Y  3.C  86:2  P  75  S/N  027-000-00174-2  13.00 

 Reports  of  the  Proceedings  of  the  Judicial  Conference 

of  the  United  States  Held  In  Washington,  O.C.*  March  16- 
17,  1982  and  September  22-23,  1982,  Annual  Report  of  the 
Administrative  Office  of  the  United  States  Courts,  1982. 
1983.    605  p.  11. 

Ou  10.1/2:982  S/N  028-004-00051-6  10.00 

 Rules  of  Civil  Procedure  for  the  United  States  Olstrlct 

Courts,  With  Forms.  Contains  the  Rules  of  Civil  Procedure 
for  the  United  States  District  Courts  together  with  forme, 
as  amended  to  August  7,  19B2,     Rev.  1982.     117  p. 

Y  4. J  89/l:C  49/7/982 

S/N  052-070-05764-5  4.75 

 Rules  of  Criminal  Procedure  for  the  United  States  Olstrlct 

Courts,  With  Forms.    Contains  the  Rules  of  Criminal  Pro- 
cedure for  the  United  States  District  Courts  together  with 
forms,  ao  amended  to  August  2,  1982,     Rev.  1982.     70  p. 

Y  4. J  89/l:C  86/7/982 

S/N  052-070-05763-7  4.50 

Sentencing  Guidelines:  Structuring  Judicial  Discretion: 

  Volume  2,  Analytic  Basis  for  the  Formulation  of  Sentenc- 
ing Policy.     Intended  for  the  technical  audience  and  <f«- 
scribes  the  research  and  policy  decision^  that  resulted 
in  the  development  of  sentencing  guidelines  in  Cook  County, 
Illinois i  Esses  County,  New  Jersey;  and  Havinopa  County, 
Arizona,     1982.     260  p. 

J  28.8:Se  5/v.2  S/N  027-000-01165-9  7.50 

_    Volume  3,  Establishing  a  Sentencing  Guidelines  System. 
Intended  for  researchers  who  are,  or  expect  to  become, 
involved  in  design  and  establishment  of  a  locally  opera^^ 
tional  sentencing  guidelines  system.     Deals  with  the 
techniques  to  be  employed  in  practice  and  recommends  ways 
of  applying  then,  in  various  Jurisdictions ,    Sets  forth  a 
detailed  plan  for  constructing  a  sentencing  guidelines 
system,     1982.     259  p. 

J  28.8:Se  5/v.3  S/N  027-000-01166-7  7.50 
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 ^Sourcebook  of  Criminal  Justice  Statistics,  1981.  1982 

650  p.  11.        J  29.9:S0.SB-9  S/N  027-000-01144-6 

 Standards  for  the  Administration  of  Juvenile  Justice,  Re- 
port of  the  National  Advisory  Committee  for  Juvenile 
Justice  and  Delinquency  Prevention.    1981.    546  p.  11. 

J  26.2:J  98/8  S/N  027-000-01143-8 

 Strategic  Criminal  Justice  Planning.    This  book  di9ou99e9 

the  advantage9  of  strategic  planning  in  the  area9  of 
adol99oent  crime,  violence ,  addiction,  and  adult  crime, 
1975.     233  p. 

HE  20.8114/3:J  98       S/N  017-024-00465-1 

 Study  Draft  of  a  New  Federal  Criminal  Code  (Title  18, 

United  States  Code),  and  Working  Papers  of  the  National 
Commission  on  Reform  of  Federal  Criminal  Laws,  Volumes 
1  and  2.    1970,  reprinted  1979.     1942  p.    3  volumes, 
sold  as  a  set. 

V  3.N  21/26:2  C  86      S/N  052-051-00001-1 

 ^Task  Force  on  Administration  of  Justice,  Report,  The 

Courts.     1967,  reprinted  1976.     178  p.  11. 

Pr  36.8:L  41/C  83       S/N  040-000-00096-6 

 ^Unlted  States  Court  Directory,  March  1983.    Liets  the 

Federal  courte  of  the  United  Statee,  Include*  addreesee, 
telephone  number*,  and  judgeo'  namee.  1983. 

S/N  028-004-00052-4 

 United  States  District  Courts  Sentences  Imposed  Chart, 

Twelve  Month  Period  Ended  June  30,  1981.    Augmenta  general 
etatietiaa  on  eentenoing  appearing  in  Appendix  Table  D-S 
of  the  Annual  Report  of  the  Director,     Provide*  United 
State*  probation  officer*  with  more  *peoifio  offeneee 
and  eentence*  to  use  in  their  preeentence  reports  to 
judges,     1982.    253  p. 

Ju  10.18:981  S/N  028-004-00048-6 

 Use  of  the  Search  Warrant,  Operational  Guide  to  White- 

Collar  Crime  Enforcement.    1981.    51  p. 

J  26.8:Se  1  S/N  027-000-01092-0 
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